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October 2004, re: Reka Limited (We understand from our representa- 
tives, that Quellos has indicated that no actual shares may have been 
transferred.) 1133 

b. Charles Wilk (Quellos) Correspondence to Woodglen I, LLC, dated 

November 2004, (What was stated was that we believe from the docu- 
ments we have reviewed that the referenced transactions were OTC 
contracts, and, therefore, there were probably no exchange traded trans- 
actions of the shares.) 1135 

c. Charles Wilk (Quellos) Correspondence to Woodglen I, LLC, dated 

November 2004, re: Reka Limited (... it appears that the transactions 
involved over-the-counter (“OTC") sales of rights to an underlying port- 
folio of stock (the “Portfolio”) by Jackstones to Barnville.) 1136 

54. Correspondence between John Staddon (European American Investment 
Group) and the Senate Permanent Subcommittee on Investigations, dated 
July 2006, re: Barnville and Jackstones (. . . the portfolio of securities 
traded by and between Barnville and Jackstones was of a purely contrac- 
tual book-entry nature. ... no physical transfer of shares were made. 

No transactions took place over any exchange and no cash transfers 
passed between bank accounts of the two companies.) 1138 

55. John Staddon email, dated July 2000, re: Promissory note (I had assumed 

that we would be having a circular funding pattern . . . such that no 
cash would need to actually pass i.e. purely book entry.) 1152 

56. a. Chuck Wilk/Jeff Greenstein email, dated August 1999, re: POINT 

STRATEGY 1153 

b. Rajan Puri (Euram)/Chuck Wilk (Quellos) emails, dated April 2000, 

re: Further Revisions to POINT (. . . given the “virtual” nature of the 
warrant issue . . .) 1156 

c. Reka Limited, US Call Warrants due 2005, Subscription Agreement, 

dated May 2000 1158 

d. EA Investment Services Limited Correspondence to Reka Limited, 

dated June 2000, (. . . 1000 covered call warrants issued by Reka Lim- 
ited on 5 May 2000 . . .) 1166 

e. EA Investment Services Limited Correspondence to Titanium Trading 
Partners LLC, dated November 2001, (. . . 1000 covered call warrants 
issued by Titanium Trading Partners LLC on September 11, 2001 

...) 1168 

57. a. Annual Return of Barnville Limited 1171 

b. Financial Supervision Commission, Isle of Man, Barnville Limited 1175 

c. Annual Return of Jackstones Limited 1176 

d. Financial Supervision Commission, Isle of Man, Jackstones Limited .... 1179 

58. Chuck Wilk emails, dated August 2001, re: Ownership (Barnville is 

owned jointly by Claycroft Limited and Dalecroft Limited, both Isle of 
Man companies. ... I am not at all keen on revealing the ultimate bene- 
ficial owner.) 1180 

59. a. HSBC Account Application for Barnville Limited 1181 

b. Mary Pan/Russell Schreiber (HSBC) email, dated August 2001, re: 

Barnville and Jackstone 1183 
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59. a. HSBC Account Application for Barnville Limited — Continued 

c. HSBC Know Your Customer Information for Barnville Limited 1184 

d. HSBC INDIVIDUAL INFORMATION— KNOW YOUR CLIENT for 

Barnville Limited 1186 

60. a. HSBC Memorandum, dated August 2001, re: NON-CIB GROUP: 

HAIM SABAN FAMILY GROUP 1187 

b. Document regarding Quellos/HSBC transaction (The deferral of -$700- 

750 million for 6 to 10 years is the economic benefit that provides 
Quellos with its fee.) 1190 

c. Russell Schreiber/Mary Pan email, dated September 2001, re: Silver- 

light Enterprises, L.P 1192 

61. a. Chuck Wilk/John Barrie emails, dated August 2001, re: timing issues 

Revised Checklist (. . . from a tax standpoint, I think Silverlight ought 
to hold neweo with Titanium at least a day or two to establish fMtually 
its ownership interest (important for basis shift) to better avoid argu- 
ment that ownership is transitory and could be ignored on a step 
transaction argument . . .) 1193 

b. Chuck Wilk/John Barrie emails, dated August 2001, re: Purchase 

Agreement 1196 

c. John Barrie email, dated August 2001, re: Titanium Trading Partners 
LLC (Returns are calculated based on the sum of the costs of the 
collar, financing, loan fee and structuring fees as a percentage of the 

net gain ! (loss) for each profitability scenario.) 1196 

d. Lana Phillips email, dated September 2001, re: Revised Consents (I’d 

rather not indicate the sequence of these documents in their titles 
because the creation and ownership of the LLC by Barnville and 
EAICS must be completely independent. . . . Showing a clear sequence 
seems to betray that independence.) 1197 

e. Elizabeth Smith/Chuck Wilk email, dated June 2002, /. . . would it 
be reasonable to assume . . . that the opinion should be done by the 

end of June?) 1198 

62. a. Chuck Wilk email, dated December 1999, re: POINT trade (I had 

a meeting this week with Lew Steinberg of Cravath Swaine & Moore 
to finalize the draft of the opinion and to review the economics of 
the trade.) 1199 

b. Christopher Hirata email, dated April 2000, re: POINT (During our 
phone conference with Lew Steinberg, we concluded that on 12 1311 

00 we would have a portion of the loan balance outstanding, ...) 1200 

c. Jeff Greenstein/Andrew Robbins emails, dated September 2000, (Do 

we need to speak with Cravath to be certain as to where to strike 
the call in order to provide enough economics or do we already know 
this?) 1201 

d. Legal Opinion prepared by Cravath, Swaine & Moore, dated August 

2000, re: POINT Strategy 1202 

63. a. Legal Opinion prepared by Bryan Cave LLP, dated October 2002, 

re: POINT Strategy 1226 

b. Representation Certificate of Haim Saban for Legal Opinion prepared 

by Bryan Cave LLP 1287 

c. Representation Certificate of Chuck Wilk for Legal Opinion prepared 

by Bryan Cave LLP 1292 

d. Representation Certificate of Titanium Acquisition Corporation for 

Legal Opinion prepared by Bryan Cave LLP 1302 

e. Representation Certificate of Titanium Trading Partners LLC for 

Legal Opinion prepared by Bryan Cave LLP 1308 

64. Correspondence from William A. Brewer III, Bickel & Brewer, legal coun- 

sel to Charles and Sam Wyly, to the Permanent Subcommittee on Inves- 
tigations, dated July 2006, re: assertion of rights under the Fifth Amend- 
ment 1310 

65. Responses to supplemental questions for the record submitted to: 

a. The Honorable Mark Everson, Commissioner, Internal Revenue Serv- 
ice; 1312 
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66. Responses to supplemental questions for the record submitted to — Contin- 
ued 

b. Michael Conn, Private Bank Northwest Region President, Bank of 

America; 1317 

c. George T. Wendler, Senior Executive Vice President and Chief Credit 

Officer, HSBC Bank USA, N.S.; 1320 

d. Jeffrey Greenstein, Chief Executive Officer, Quellos Group, LLC; 1329 

e. Louis J. Schaufele III; 1679 

f. Michael Chatzky, Chatzky & Associates 1700 

VOLUME 2 

66. Materials relating to Footnotes and Additional Documents cited in Tax 
Haven Abuses: The Enablers, The Tools, And Offshore Secrecy, a Report 
prepared by the Minority and Majority Staff of the Permanent Sub- 
committee on Investigations in conjunction with the Subcommittee hear- 
ing held August 1, 2006: 1743 

[Note: Footnotes not listed are explanative, reference Subcommittee inter- 
views for which records are not available to the public, or reference a 
widely available public document.] 

[*] Retained in the files of the Subcommittee. 

Footnote No. 29, See Attachment 1743 

Footnote No. 33, See Attachment 1749 

Footnote No. 34, See Attachment 1752 

Footnote No. 38, See Attachment 1753 

Footnote No. 39, See Footnote No. 38 (above) 1753 

Footnote No. 44, See Attachments (3) 1776 

Footnote No. 48, See Attachment 1779 

Footnote No. 50, See Attachment 1780 

Footnote No. 51, See Attachment 1781 

Footnote No. 53, See Attachment 1782 

Footnote No. 64, See Attachment 1783 

Footnote No. 55, See Footnote No. 54 (above) 1783 

Footnote No. 56, See Attachment 1804 

Footnote No. 61, See Attachment 1832 

Footnote No. 63, See Footnote No. 48 (above) 1779 

Footnote No. 64, See Attachment 1834 

Footnote No. 65, See Footnote No. 64 (above) 1834 

Footnote No. 70, See Attachment 1839 

Footnote No. 71, See Attachment 1841 

Footnote No. 77, See Attachment 1843 

Footnote No. 78, See Attachment 1846 

Footnote No. 79, See Attachment 1847 

Footnote No. 81, See Attachment 1851 

Footnote No. 82, See Attachment 1852 

Footnote No. 83, See Attachment 1854 

Footnote No. 84, See Attachment 1862 

Footnote No. 86, See Footnote No. 83 (above) 1854 

Footnote No. 91, See Attachment 1869 

Footnote Nos. 92-94, See Footnote No. 91 (above) 1869 

Footnote No. 96, See Attachment 1907 

Footnote No. 97, See Attachment 1908 

Footnote No. 98, See Attachment 1909 

Footnote No. 113, See Attachment 1910 

Footnote No. 115, See Attachment 1911 

Footnote No. 116, See Attachment 1912 

Footnote No. 118, See Attoc/imeftts 1918 
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Footnote No. 120, See Attachment 1930 

Footnote No. 121, See Attachment 1932 

Footnote No. 122, See Attachment 1933 

Footnote No. 123, See Footnote No. 122 (above) 1933 

Footnote No. 124, See Attachment 1946 

Footnote No. 126, See Attachment 1951 

Footnote No. 129, See Attachments (2) 1952 

Footnote No. 130, See Footnote No. 129 (above) 1952 

Footnote No. 131 and 134, See Attachment 1985 

Footnote Nos. 135-137 and 139, See Footnote No. 129 (above) 1952 

Footnote No. 140, See Footnote No. 131 (above) 1986 
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Footnote Nos. 155-158, See Footnote No. 129 (above) 1952 

Footnote Nos. 159-163, See Footnote No. 131 (above) 1985 

Footnote No. 164, See Footnote No. 129 (above) 1952 

Footnote No. 165, See Attachment 2006 

Footnote No. 174, See Attachment 2026 

Footnote Nos. 175-176, See Footnote No. 174 (above) 2025 

Footnote No. 179, See Attachments (3) 2030 

Footnote No. 180, See Attachments (2) 2039 

Footnote No. 181, See Footnote No. 179 (above) 2030 

Footnote No. 183, See Attachment 2043 

Footnote No. 185, See Attachment 2044 

Footnote No. 186, See Attachment 2045 

Footnote No. 187, See Attachment 2047 

Footnote No. 188, See Attachment 2048 

Footnote No. 189, See Attachment 2049 
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Footnote No. 197, See Attachment 2053 

Footnote No. 199, See Attachment 2056 

Footnote No. 201, See Attachment 2065 

Footnote No. 202, See Attachment 2069 

Footnote No. 203, See Attachment 2071 
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Footnote No. 205, See Attachment 2078 

Footnote No. 206, See Footnote No. 201 (above) 2065 
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Footnote No. 220, See Attachment 2127 
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Footnote No. 224, See Attachments (2) 2149 

Footnote No. 226, See Attachments (2) 2157 
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TUESDAY, AUGUST 1, 2006 

U.S. Senate, 

Permanent Subcommittee on Investigations, 

OF THE Committee on Homeland Security 
AND Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:03 a.m., in room 
SD-106, Dirksen Senate Office Building, Hon. Norm Coleman, 
Chairman of the Subcommittee, presiding. 

Present: Senators Coleman, Levin, Collins, Stevens, Carper, Day- 
ton, and Lautenberg. 

Staff Present: Raymond V. Shepherd III, Staff Director and Chief 
Counsel; Mary D. Robertson, Chief Clerk; Leland B. Erickson, Sen- 
ior Counsel; Mark D. Nelson, Senior Counsel; Elise J. Bean, Staff 
Director/Chief Counsel to the Minority; Robert L. Roach, Counsel 
and Chief Investigator to the Minority; Dan Berkovitz, Counsel to 
the Minority; Laura Stuber, Counsel to the Minority; Zachary 
Schram, Professional Staff Member to the Minority; Julie Davis, 
Counsel to Senator Levin; Eric J. Diamant, Detailee, GAO; John 
McDougal, Detailee, IRS; Ben Schweiger, Law Clerk; Amanda 
Wahlig, Law Clerk; Mark L. Greenblatt, Deputy Chief Counsel; 
Steven A. Groves, Senior Counsel; Jay Jennings, Senior Investi- 
gator; James McKay, Homeland Security and Governmental Affairs 
Committee/Senator Collins; Cindy Barnes, Detailee, GAO; Cathryn 
Sitteding, Intern; and Ryan Myers, Intern. 

OPENING STATEMENT OF SENATOR COLEMAN 

Senator Coleman. This hearing of the Senate Permanent Sub- 
committee on Investigations is called to order. I want to thank you 
all for attending today’s hearing. 

I want to first thank the Subcommittee’s Ranking Member, Sen- 
ator Levin, for initiating this investigation, and I want to commend 
his tenacity in identifying tax shelter abuse by those willing to ex- 
ploit loopholes in the system and engage in questionable conduct 
for the sole purpose of avoiding legitimate taxes. This has been a 
very extensive investigation, and the Ranking Member has been a 
champion of taxpayers across the board. We have done a number 
of investigations in this area, and we have joined in this, and I 
want to thank him and his staff for his extraordinary efforts. 

Senator Levin. Thank you, Mr. Chairman, very much. 

Senator Coleman. Today’s hearing continues this effort by exam- 
ining the extent to which U.S. individuals are abusing offshore 

( 1 ) 
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jurisdictions to circumvent compliance with U.S. tax securities and 
anti-money-laundering laws. The offshore problem has become one 
of staggering proportions. Offshore tax havens and financial se- 
crecy jurisdictions hold an estimated $1.5 trillion in U.S. assets, re- 
sulting in a projected annual drain on the U.S. Treasury of $50 to 
$70 billion in lost taxes. 

While these jurisdictions claim to offer limited financial disclo- 
sures, light regulations, enhanced asset protection, and financial 
privacy, in reality they have become the Wild West of the financial 
world, havens for fraud and evasion. U.S. citizens have found ways 
to utilize these offshore tax and secrecy havens to conceal owner- 
ship of assets and obscure the economic reality underlying financial 
transactions, while staying one step ahead of U.S. law enforcement. 

All taxpayers are victimized by this behavior. Not only do these 
actions shift the burden to taxpayers who are in full compliance 
with our laws, but they also create a revenue shortfall depriving 
the Treasury of funds that could be used to finance education for 
our children, additional funding for health care, investment in al- 
ternative fuels and renewable energy, and our fight against ter- 
rorism — all the things that government does or tries to do are 
shortchanged by these actions. Our tax and securities laws must be 
strengthened to provide greater transparency in this secretive off- 
shore world and bring those who seek to avoid our laws offshore 
into full compliance. 

Equally important, offshore jurisdictions that have tailored their 
laws to become havens for tax evasion and financial fraud must be 
prevented from receiving U.S. tax benefits afforded other countries 
that provide adequate disclosures of financial information. 

The nature of offshore abuse today ranges from the clearly crimi- 
nal to the questionable. Most U.S. taxpayers do not go offshore 
alone. They are supported by an industry of domestic and offshore 
service professionals and asset protection specialists who encourage 
and assist them in moving their assets offshore. These profes- 
sionals claim to offer their clients asset protection and financial 
privacy, but in reality they are offering asset protection with a 
wink and a nod. The real objective quite often is to shelter assets 
from U.S. law enforcement, especially the IRS. This objective is ac- 
complished through the establishment of offshore trusts and cor- 
porations that in reality are often owned and controlled by the U.S. 
client, but on paper are owned by nominee officers and directors in 
the offshore jurisdictions. 

I am concerned about the conduct of these professionals and 
question whether an entire industry that purports to use creative 
legal solutions to help their clients has in too many cases become 
architects of strategies designed to avoid and abuse U.S. law. We 
need the professional community to be pillars of commerce rather 
than pillars for circumvention. 

Over the course of the year-long investigation, the Subcommittee 
explored many of the various ways U.S. citizens hide assets, avoid 
taxes, and use offshore structures to avoid or circumvent U.S. laws. 
A number of these cases involved fraud and criminal conspiracy 
and resulted in indictments and convictions. 

For example, the Subcommittee examined how promoter Law- 
rence Turpen provided Robert Holliday various shell corporations 
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and offshore trusts. Mr. Turpen selected numerous offshore service 
providers to provide nominee directors and trustees for the newly 
created entities. 

According to Mr. Holliday, he was the “puppet master” to a team 
of offshore service providers to shelter and hide assets, allowing 
him to use the assets to pay his expenses onshore. Mr. Holliday 
and Mr. Turpen pled guilty to tax-related conspiracy charges. 

The story of Mr. Greaves is another example of a U.S. citizen 
who moved hundreds of thousands of dollars offshore and retained 
the ability to control and use the assets. Under the guidance of off- 
shore promoter Terry Neal, Mr. Greaves became a “business con- 
sultant” for an offshore structure he set up, and he was able to 
communicate instructions to his companies offshore. He created 
fake mortgages and insurance policies, and then took deductions 
for payments never made. In 2004, both men pled guilty to related 
Federal tax evasion. 

While these cases present clear cases of criminal tax evasion and 
fraud, others are more complex and not as clear. 

The complex cases that the Subcommittee reviewed are eye-open- 
ing in revealing the extent to which an entire industry of onshore 
and offshore professionals, including attorneys, accountants, bank- 
ers, brokers, and corporate and trust service providers, are helping 
U.S. individuals undermine our tax, securities, and anti-money- 
laundering laws. While complicated, these strategies still raise the 
same issues. All work on the same theme, obscuring the economic 
reality behind the transactions and hiding U.S. ownership of off- 
shore assets. Should U.S. citizens be allowed to use offshore secrecy 
laws to produce too good to be true tax results by hiding their ac- 
tivities from U.S. law enforcement? I also question at what point 
reliance on counsel simply becomes a convenient excuse, a way to 
cover one’s tracks. The issue is simply one of where the line should 
be drawn. 

For more than a year, the Subcommittee examined the activities 
of Sam and Charles Wyly, high-net-worth individuals from Texas, 
who sheltered at least $190 million in stock option compensation 
in a complex network of 58 offshore trusts and shell corporations 
established to benefit their families. To shield these assets from the 
IRS SEC, and potential creditors, the Wylys disavowed ownership 
and control. The evidence reviewed by the Subcommittee tells a dif- 
ferent story. The evidence shows that the Wylys and their rep- 
resentatives initiated and planned virtually every transaction that 
the offshore entities entered, and used quirks in offshore trust law 
and financial secrecy to direct the investment and use of the off- 
shore assets for their own benefit and enjoyment. Indeed, during 
the 13-year period from 1992 to 2004 reviewed by the Sub- 
committee, the offshore entities transferred approximately $600 
million in untaxed, offshore assets to support the Wylys in their 
business and personal interests. In many cases, offshore funds that 
the Wylys claimed not to control were used to purchase real estate 
and personal property, including art and jewelry used by the Wylys 
and their families, and even to loan offshore funds to the Wylys 
personally, on favorable, unsecured terms. 

For example, more than $140 million in loans were authorized by 
offshore trusts set up by the Wylys to advance Sam and Charles 
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Wyly’s personal and business interests; $85 million was authorized 
by an offshore trust set up by the Wylys to purchase real estate 
in the United States that the Wylys were able to use, live in, and 
enjoy; and nearly $30 million was authorized by an offshore trust 
to purchase artwork, furnishings, and jewelry that members of the 
Wyly family were able to use and enjoy as their own. 

The Wyly facts are illustrative of the scope, breadth, and com- 
plexity of the efforts undertaken by U.S. individuals to utilize off- 
shore jurisdictions to circumvent U.S. regulation and to hide their 
assets, but they are also indicative of the extent to which U.S. tax- 
payers are assisted in their efforts by attorneys and other profes- 
sional advisors. 

At some point, however, the line is crossed, and reliance on coun- 
sel just becomes a convenient excuse. With respect to the Wylys, 
it strains credulity to believe that the Wylys did not have reason 
to know that their ability to direct and use these offshore assets 
contradicted their representation that they did not own or control 
these assets for U.S. tax and securities purposes. 

Another strategy investigated by the Subcommittee was designed 
and marketed by the Quellos Group, a Seattle-based investment 
firm, to a handful of its extremely high-net-worth U.S. clients. 
Known as POINT, this complex strategy was designed to delay and 
eliminate taxes on capital gains and relied in part on offshore se- 
crecy in the Isle of Man to obscure the true nature of the trans- 
action from U.S. law enforcement. Quellos sold this strategy to five 
high-net-worth taxpayers, who together sheltered $2 billion in in- 
vestment gains, depriving the Treasury of an estimated $300 mil- 
lion in tax revenue. 

Quellos was assisted in its activities by prominent U.S. law 
firms, who provided advice on structuring the transactions and 
opinion letters validating them, U.S. financial institutions, who 
provided financing and technical assistance, and offshore invest- 
ment advisors, who through the use of two Isle of Man shell cor- 
porations claim to have created a paper portfolio of over $9.6 billion 
in securities, including more than $1 billion in paper losses avail- 
able for purchase by U.S. taxpayers who needed to offset their cap- 
ital gains. 

Whether clearly criminal or complex and less clear, all of the 
cases examined by the Subcommittee demonstrate the need for 
greater transparency in this secretive offshore world. The bipar- 
tisan report issued in connection with today’s hearing makes sev- 
eral recommendations to provide light behind the dark shroud of 
offshore secrecy. Our recommendations would accomplish this by: 
Tightening SEC and IRS disclosure requirements on offshore trusts 
and shell corporations in tax and secrecy havens; creating a pre- 
sumption in U.S. tax, securities, and anti-money-laundering laws 
that these entities are controlled by any U.S. individuals who have 
contributed or direct the offshore assets; extending anti-money- 
laundering laws and the requirements to report suspicious trans- 
actions to law enforcement to foreign-based hedge funds that are 
affiliated with U.S. hedge funds and invest in the United States; 
and perhaps most important, by sanctioning tax and secrecy ha- 
vens that do not cooperate with U.S. tax enforcement. 



5 


I know this is a long opening statement, but it is a pretty thick 
report. I look forward to the testimony we will hear at today’s hear- 
ing. It is imperative that Congress continue to ensure the efficiency 
and operation of the government and to ensure that honest tax- 
payers are not asked to carry an unfair and disproportionate bur- 
den. 

After today’s hearing and assessing the testimony, I intend to 
work with Senator Levin to see what follow-up action we need to 
take in order to address the problems exposed by this investigation, 
stated simply, the abuse of offshore tax havens by U.S. individuals 
is shifting the tax burden to all of us. I intend to fix this problem. 

Last, I want to thank both the Majority and Minority Sub- 
committee staffs for all their hard work and collaboration over the 
course of this investigation. 

Senator Levin. 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Mr. Chairman, thank you for the hearing that 
you have scheduled for this morning. Thank you for the great sup- 
port that you and your staff have given to this investigation, which 
includes the issuance of more than 70 subpoenas, scheduling of 
more than 80 interviews, a bipartisan 370-page report, and the re- 
view of more than 2 million pages of documents. 

I believe the findings in this report are explosive. The report 
blows the lid off tax haven abuses that make use of sham trusts, 
shell corporations, and fake economic transactions to help some 
people who have huge assets and income dodge the taxes that they 
owe to the U.S. Treasury. 

Experts estimate that tax haven abuses by individuals cost the 
U.S. Treasury somewhere between $40 and $70 billion every year 
in taxes that are owed but not collected. There is a large number 
that applies to the corporations which use tax havens. 

Ultimately, as you have said, Mr. Chairman, that tax gap must 
be made up by average, honest taxpayers whose faith in the fair- 
ness of our tax system is eroding when they realize that so many 
people are dodging their obligations through the use of these kind 
of tax haven gimmicks. 

Our report lays out six case studies illustrating the scope and se- 
riousness of the problem. I will be focusing in my questioning, at 
least, on two of these particular issues. 

The key features of the offshore tax havens are low or no taxes, 
and a legal system that favors secrecy over transparency. Tax ha- 
vens sell secrecy to attract business, and they are very successful. 
About 50 tax havens operate in the world today. These tax havens, 
in effect, have declared economic war on U.S. taxpayers by giving 
tax dodgers the means to avoid their tax bills and leave them for 
others to pay. 

These schemes are shrouded in the secrecy of tax havens because 
they cannot stand the light of day. Trusts and shell corporations 
established in offshore secrecy jurisdictions operate in a legal black 
box that allows them to hide assets, mask who controls them, and 
obscure how their assets are used. 

An armada of offshore service providers, lawyers, bankers, bro- 
kers, and others then join forces to exploit the black-box secrecy 
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and help clients skirt U.S. tax, securities, and anti-money-laun- 
dering laws. Many of the firms concocting or facilitating these 
schemes are respected names here in the United States. 

Our focus today, again, will he on two different schemes. The 
first scheme was used to avoid paying taxes on stock option com- 
pensation and investment income flowing from it. The second hid 
income that was earned from capital gains. At its core, each 
scheme relied on a key deception made possible by tax haven se- 
crecy. 

The first case study looks at the tax haven schemes of Sam and 
Charles Wyly. For 13 years, the Wylys used the black box and its 
facilitators to direct and enjoy the benefits of hundreds of millions 
of dollars in stock option income that they sent offshore to sup- 
posedly independent entities. 

Between 1992 and 2005, Sam and Charles Wyly transferred over 
17 million stock options and warrants worth about $190 million to 
a complex array of 19 offshore trusts and 39 shell corporations. The 
19 offshore trusts were either established by the Wylys or named 
them and their families as beneficiaries. These trusts owned the 39 
shell corporations in the Isle of Man or the Cayman Islands. In re- 
turn for most of the stock options, the offshore corporations gave 
the Wylys private annuities designed to make payments starting 
many years later. The Wylys took the position, on the advice of 
legal counsel, that because they exchanged their stock options for 
annuities of equivalent value, they did not have to pay any taxes 
on the compensation until the annuities were paid out. 

In the meantime, the offshore entities began cashing in the stock 
options. The proceeds were invested in securities, Wyly hedge 
funds, Wyly businesses, and real estate, as directed by the Wylys. 
The Subcommittee traced about $500 million in offshore dollars in- 
vested in Wyly business investments, about $85 million used to ac- 
quire or improve real estate used by Wyly family members, and 
about $30 million spent on art, furnishings, and jewelry for the 
personal use of the Wyly family members. In addition, about $140 
million of the offshore dollars went back to the Wylys in the form 
of loans funneled through a Cayman shell corporation called Secu- 
rity Capital. 

This chart sums up the Wyly offshore empire. ^ On the left, it 
starts with untaxed stock option compensation, most of which — 
$124 million — remains untaxed today. It grew with untaxed invest- 
ment gains. And it provided a source of untaxed, offshore cash for 
loans or other uses that the Wylys wanted. 

The key deception in this scheme is the Wyly claim that the 58 
offshore trusts and corporations were independent. Under U.S. tax 
law, the tax on the income of a truly independent trust is paid by 
the trustees. But if a U.S. person is the effective owner and con- 
trols the trust, then that trust’s income is generally taxable to that 
person. 

The claim that the offshore trusts were independent of the Wylys 
is contradicted by overwhelming evidence. This is not a case where 
the Wylys handed over their stock options to independent trustees 
who operated the trusts and then awaited their annuity payments 


^ See Exhibit 1 which appears in the Appendix on page 622. 
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later on. Instead, for 13 years, the Wylys and their representatives 
continually told the trusts what to do — when to exercise the stock 
options, when to sell the shares, and what to do with the money. 
The Wylys conveyed their directions through so-called trust protec- 
tors, individuals selected by the Wylys, who worked for the Wylys, 
and who were empowered to fire any offshore trustee. The protec- 
tors transmitted the Wyly directions to the offshore trustees who 
consistently carried them out. 

The offshore entities exercised options and traded shares from 
three companies — Michaels Stores, Sterling Software, and Sterling 
Commerce — where the Wylys were founders and directors. The 
Wylys, on the advice of counsel, generally did not include the stock 
holdings of the offshore entities in their SEC filings, claiming again 
that the offshore entities were independent. When the offshore en- 
tities opened securities accounts at Bank of America and were 
asked to name their beneficial owners as required by new anti- 
money-laundering laws, they refused to do so, claiming again they 
were independent. Bank of America allowed the accounts to oper- 
ate without getting the information required by law. 

By promoting the fiction that the trusts were independent, the 
Wylys participated in a 13-year scam and scheme to circumvent 
U.S. tax, securities, and anti-money-laundering requirements. 

Now, the next case study is called the POINT case, and by con- 
trast, this focuses on one-time abusive tax shelter transactions. 

This scheme used the tax haven black box to facilitate the cre- 
ation of a fake stock portfolio with phantom securities used to gen- 
erate billions of dollars of fake losses. Once again, the armada was 
hard at work, generating hefty fees for themselves by designing 
complex partnership structures, executing transactions, and circu- 
lating impenetrable legal opinions to justify the deferral or elimi- 
nation of taxes owed on $2 billion in real capital gains. 

A Seattle-based securities firm called Quellos designed, pro- 
moted, and implemented the tax shelter known as POINT — Person- 
ally Optimized Investment Transaction — which it sold to six 
wealthy clients. 

The POINT strategy was designed to be impossible to pierce. 
Just take a quick glance at that chart. ^ It is a bowl of spaghetti. 
It may look comical, but the sobering fact is that those six trans- 
actions cost the Treasury about $300 million in lost revenue, which, 
if these transactions are not reversed, will have to be made up by 
honest taxpayers. 

POINT worked like this. Quellos put together a list of high-tech 
stocks, together worth about $9.5 billion, many of which had stock 
prices that they expected would drop. 

The list went to a shell corporation in the Isle of Man called 
Jackstones. Although Jackstones did not actually own any of the 
stocks, it conducted a fake stock sale to another shell corporation 
in the Isle of Man called Barnville. On paper, Barnville paid $9.5 
billion which, of course, it did not have. Barnville then immediately 
lent the stock back to Jackstones in exchange for the same enor- 
mous sum, and the money which did not exist then became the se- 
curity for the loan of the non-existent stock. Because the two com- 


^See Exhibit 6 which appears in the Appendix on page 722. 
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panies did these deals simultaneously, the amounts of stock and 
cash they owed each other cancelled out. And in a sleight of hand 
worthy of Houdini, Barnville claimed to be left with a huge paper 
portfolio. Barnville then picked from its paper portfolio a selection 
of stocks with the amount of capital losses needed by a client to 
offset their capital gains and transferred those losses to a trading 
company owned by the client. 

So, to review, a phony Isle of Man corporation sold stock it did 
not own to another phony Isle of Man corporation for money it did 
not have. The fake stock was lent back with fake cash as security 
for repayment of the loan, and the fake loss on the stock price was 
transferred out to offset real gains. No real economic activity took 
place, but one critical thing happened: A $9 billion paper portfolio 
was created. This paper portfolio originated with Jackstones and 
Barnville, shell corporations with no employees, no offices, and — 
listen to this, folks — paid-in capital in each of those two shell cor- 
porations of about $5. They transferred $9.5 billion in paper stock, 
paying for it with $9.5 billion in cash. Two corporations that each 
had paid in two pounds, about $5 in capital. 

The final step in the POINT scheme was for Barnville to sell the 
paper losses to wealthy individuals, including Haim Saban and 
Robert Wood Johnson IV, who are with us this morning. These cli- 
ents used the paper losses to offset real capital gains. Mr. Saban 
used POINT to offset about $1.5 billion in capital gains. Mr. John- 
son offset about $143 million. Together, the fees that they paid to 
Quellos, the lawyers, the bankers, and others totaled about $75 
million. One more proof that this sordid tale was used to concoct 
tax losses is the fact that the greater the loss generated for a cli- 
ent, the greater the fees charged by Quellos. 

The POINT tax shelter included transactions to create the ap- 
pearance of a complex investment with real economic substance. In 
reality, the transactions were expertly designed to remove all risk, 
using circular transactions that cancelled out or were unwound. A 
5-year warrant, for example, which was included in the trans- 
actions to produce the illusion of a profit potential, was always ter- 
minated before any profits were realized. In a transaction involving 
Mr. Saban, an $800 million loan and stock purchase were added to 
provide a patina of economic substance, but the way the trans- 
action was structured, it could not realize a profit in comparison to 
or anywhere near the transaction’s fees and other costs. 

Mr. Saban told the Subcommittee staff that POINT was not sold 
to him as an investment strategy. He was very straightforward 
with us. He said it was sold to him as a way to avoid taxes that 
he otherwise would have had to pay on a big capital gain. In his 
words, he was promised “tax deferral ad infinitum” on a $1.5 bil- 
lion capital gain, and that is the fees that he paid for that tax de- 
ferral, ad infinitum. 

The key deception in POINT was the fake offshore portfolio that 
generated fake stock losses sold to partnerships with a false busi- 
ness purpose. The end result was $2 billion in real and taxable cap- 
ital gains that were supposedly erased. 

This has gone on a long time, I know, Mr. Chairman, and I want 
to just apologize to you and other Members of the Subcommittee 
for its length. I will, of course, put the rest of it into the record in 
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terms of the role of professionals that I believe had blinders on so 
that they would not see these transactions for what they were. And 
also, in addition to what you have said about remedies and the ac- 
tions that we should take, I would agree with you that we must 
make some major reforms here. We will go into those later on, per- 
haps at the end of the hearing. 

One of the reforms, in addition to the one that you mentioned, 
which I believe is already the basis of a bill which you and I have 
introduced, would create a presumption regarding who controls an 
offshore entity and what purpose it is serving if that entity is lo- 
cated in a jurisdiction deemed to be a tax haven by the U.S. Sec- 
retary of the Treasury. Today, the burden is on the government to 
prove that an individual controls and directs a tax haven trust, or 
shell corporation. It is time to reverse that presumption when a 
U.S. taxpayer opens up or controls an offshore entity in a tax 
haven. 

Again, I want to thank you and join you, Mr. Chairman, in 
thanking our staffs, who have done really the most extraordinary 
job that I think have ever seen a staff do in addressing the chal- 
lenge of over 2 million pieces of paper, documents that have come 
into this Subcommittee and that needed to be reviewed in order 
that we could get to the point where we are at. 

Thank you. 

Senator Coleman. Thank you. Senator Levin, and your full 
statement will be entered into the record. 

[The prepared statement of Senator Levin follows:] 

PREPARED STATEMENT OF SENATOR LEVIN 

This morning, this Subcommittee is releasing the results of a year-long, bipartisan 
investigation into tax haven abuses. I want to thank our Chairman Norm Coleman 
and his staff for the support they have given to this investigation, which included 
the issuance of more than 70 subpoenas, the scheduling of more than 80 interviews, 
and the review of more than 2 million pages of documents. I believe the findings 
are explosive: The report blows the lid off tax haven abuses that make use of sham 
trusts, shell corporations, and fake economic transactions to help some people dodge 
taxes owed to the U.S. Treasury. 

Experts estimate that tax haven abuses by individuals cost the U.S. Treasury be- 
tween $40 billion and $70 billion every year in taxes that are owed but not collected. 
Ultimately, that tax gap must be made up by average, honest teixpayers whose faith 
in the fairness of our tax system is eroding. 

Our report lays out six case studies illustrating the scope and seriousness of the 
problem. Today’s hearing focuses on two of them. 

Inside the Black Box 

The key features of offshore tax havens are low or no teixes and a legal system 
that favors secrecy over transparency. Tax havens sell secrecy to attack business. 
And they are very successful. About 50 tax havens operate in the world today. Those 
tax havens have, in effect, declared war on honest U.S. taxpayers, by giving tax 
dodgers the means to avoid their teix bills and leave them for others to pay. 

These schemes are shrouded in the secrecy of tax havens because they can’t stand 
the light of day. Trusts and shell corporations established in offshore secrecy juris- 
dictions operate in a legal black box that allows them to hide assets, mask who con- 
trols them, and obscure how their assets are used. 

An armada of “offshore service providers,” lawyers, bankers, brokers, and others 
then joins forces to exploit the black box secrecy and help clients skirt U.S. teix, se- 
curities, and anti-money laundering laws. Many of the firms concocting or facili- 
tating these schemes are respected names here in the United States. 

Our focus today is on two different schemes. The first scheme was used to avoid 
paying taxes on stock option compensation and investment income flowing from it. 



10 


The second bid income from capital gains. At its core, each scheme relied on a key 
deception made possible by teix haven secrecy. 

Wyly Case Study 

The first case study looks at the tax haven schemes of Sam and Charles Wyly. 
For thirteen years, the Wylys used the black box and its facilitators to direct and 
enjoy the benefits of hundreds of millions of dollars in stock option income that they 
sent offshore to supposedly independent entities. 

Between 1992 and 2005, Sam and Charles Wyly transferred over 17 million stock 
options and warrants worth about $190 million to a complex array of 19 offshore 
trusts and 39 shell corporations. The 19 offshore trusts were either established by 
the Wylys or named them as beneficiaries. These trusts owned the 39 shell corpora- 
tions in the Isle of Man or the Cayman Islands. In return for most of the stock op- 
tions, the offshore corporations gave the Wylys private annuities designed to make 
payments starting many years later. The Wylys took the position, on the advice of 
legal counsel, that because they exchanged their stock options for annuities of equiv- 
alent value, they didn’t have to pay any taxes on the compensation until the annu- 
ities paid out. 

In the meantime, the offshore entities began cashing in the stock options. The 
proceeds were invested in securities. Wyly hedge funds, Wyly businesses, and real 
estate. The Subcommittee traced about $500 million in offshore dollars invested in 
Wyly business investments, about $85 million used to acquire or improve real estate 
used by Wyly family members, and about $30 million spent on art, furnishings, and 
jewelry for the personal use of Wyly family members. In addition, about $140 mil- 
lion of the offshore dollars went back to the Wylys in the form of loans funneled 
through a Cayman shell corporation called Security Capital. 

This chart sums up the Wyly offshore empire. It started with untaxed stock option 
compensation, most of which — $124 million — remains untaxed today. It grew with 
untaxed investment gains. And it provided a ready source of untaxed, offshore cash 
for loans or other uses the Wylys wanted. 

The key deception in this scheme is the Wyly claim that the 58 offshore trusts 
and corporations were independent. Under U.S. law, the teix on the income of a 
truly independent trust is paid by the trustees. But if a U.S. person controls the 
trust’s assets and investments, then the trust’s income is generally taxable to that 
person. 

The claim that the offshore trusts were independent of the Wylys is contradicted 
by overwhelming evidence. This is not a case where the Wylys handed over their 
stock options and awaited the annuity payments, while independent trustees oper- 
ated the trusts. Instead, for thirteen years, the Wylys and their representatives con- 
tinually told the trusts what to do — when to exercise the stock options, when to sell 
the shares, and what to do with the money. The Wylys conveyed their directions 
through so-called “trust protectors,” individuals selected by the Wylys, who worked 
for the Wylys, and who were empowered to fire any offshore trustee. The protectors 
transmitted the Wyly directions to the offshore trustees who consistently carried 
them out. 

The offshore entities exercised options and traded shares from three companies, 
Michaels Stores Inc., Sterling Software Inc. and Sterling Commerce Inc., where the 
Wylys were founders and directors. The Wylys, on the advice of counsel, generally 
did not include the stock holdings of the offshore entities in their SEC filings, claim- 
ing, again, that the offshore entities were independent. When the offshore entities 
opened securities accounts at Bank of America and were asked to name their bene- 
ficial owners as required by new U.S. anti-money laundering laws, they refused to 
do so, claiming again they were independent. Bank of America allowed the accounts 
to operate without getting the information required by law. 

By promoting the fiction that the trusts were independent, the Wylys participated 
in a 13-year sham to circumvent U.S. tax, securities, and anti-money laundering re- 
quirements. 


POINT Case Study 

The Wyly case study traces the building of an offshore empire over 13 years. The 
next case study, by contrast, focuses on one-time, abusive teix shelter transactions. 

This scheme used the tax haven black box to facilitate the creation of a fake stock 
portfolio with phantom securities used to generate billions of dollars of fake losses. 
Once again, the armada was hard at work, generating hefty fees for themselves by 
designing complex partnership structures, circular transactions, and impenetrable 
legal opinions to justify the deferral or elimination of taxes owed on $2 billion in 
real capital gains. 
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A Seattle-based securities firm called Quellos designed, promoted, and imple- 
mented the tax shelter known as POINT — Personally Optimized Investment Trans- 
action — which it sold to five wealthy clients in six separate transactions. 

The POINT strategy was designed to he impossible to pierce. Take a look at this 
chart. It’s a bowl of spaghetti and may look comical, hut the sobering fact is that 
these six transactions cost the Treasury about $300 million in lost revenue — revenue 
which, if these transactions aren’t reversed, will have to be made up by honest tax- 
payers. 

POINT worked like this. Quellos put together a list of high tech stocks, together 
worth about $9.5 billion, many of which had stock prices that were expected to drop. 
The list went to a shell corporation in the Isle of Man called Jackstones. Although 
Jackstones did not actually own any of the stocks, it conducted a fake stock sale 
to another shell corporation called Barnville. On paper, Barnville paid $9.5 billion 
which, of course, it didn’t have. Barnville then immediately lent the stock back to 
Jackstones in exchange for the same enormous sum, and the money which didn’t 
exist then became security for the loan of the non-existent stock. Because the two 
companies did these deals simultaneously, the amounts of stock and cash they owed 
each other cancelled out. In a sleight of hand worthy of Houdini, Barnville was left 
with a huge paper portfolio. Barnville then picked from its paper portfolio a selec- 
tion of stocks with the amount of capital losses needed by a client to offset their 
capital gains, and transferred those losses to a trading partnership owned by the 
client. 

So, to review, a phony Isle of Man corporation sold stock it didn’t own to another 
phony Isle of Man corporation for money it didn’t have. The fake stock was lent back 
with fake cash as security for repayment of the loan, and the fake loss on the stock 
price was transferred out to offset real gains. No real economic activity took place, 
but one critical thing happened — a $9 billion paper portfolio was created. This paper 
portfolio originated with Jackstones and Barnville, shell operations with no employ- 
ees, no offices, and paid-in capital of €2 — that’s about $5 each. 

The final step in the POINT scheme was for Barnville to sell the paper losses to 
wealthy individuals, including Haim Saban and Robert Wood Johnson IV. These cli- 
ents used the paper losses to offset real capital gains. Mr. Saban used POINT to 
offset about $1.5 billion in capital gains; Mr. Johnson offset about $143 million. To- 
gether, the fees they paid to Quellos, the lawyers, the bankers, and others totaled 
about $75 million. One more proof that this sordid tale was used to concoct tax 
losses is the fact that the greater the paper loss generated for a client, the greater 
the fees charged by Quellos. 

The POINT tax shelter included transactions to create the appearance of a com- 
plex investment with real economic substance. In reality, the transactions were 
expertly designed to remove all risk, using circular transactions that cancelled out 
or were unwound. A 5-year warrant, for example, which was included in the trans- 
actions to produce the illusion of a profit potential, was always terminated before 
any profits were realized. In a transaction involving Mr. Saban, an $800 million 
loan and stock purchase were added to provide a patina of economic substance, but 
the way the transaction was structured, it could not realize a profit in comparison 
to the transaction’s fees and other costs.p For example, the cost of a collar that 
capped possible profits at 8% of the total investment reduced a $130 million profit 
to $13 million, which was then dwarfed by fees totaling $53 million. 

Mr. Saban told the Subcommittee staff that POINT was not sold to him as an 
investment strategy; it was sold to him as a way to avoid taxes that he otherwise 
would have had to pay on a big capital gain. In his words, he was promised “tax 
deferral ad infinitum” on a $1.5 billion capital gain, and that’s what he paid for. 

The key deception in POINT was the fake offshore portfolio that generated fake 
stock losses sold to partnerships with a false business purpose. The end result was 
$2 billion in real and teixable capital gains that were supposedly erased. 

Professional Blinders 

One of the most disturbing aspects of the POINT scheme was the degree to which 
reputable professionals aided and abetted this abusive tax shelter. Each of the 
facilitators — the lawyers, bankers, and brokers — played critical roles, pulled in 
hefty fees, but then acted surprised at what the Subcommittee found when it lifted 
the lid off the black box. Most claimed they had been unaware that no securities 
had actually been bought or sold, and no real losses generated. No one knew who 
was behind the teix haven corporations with the $9 billion portfolio, Jackstones and 
Barnville. The professionals hid behind shaky legal opinions to justify their roles 
and donned blinders to block out indicators of the sordid business they were in- 
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volved in. Each participant essentially told the Subcommittee: “I was only respon- 
sible for my little piece of this. I didn’t know the other parts. It’s not my fault.” 

• Quellos, the architect of the sham, says it doesn’t know who owns Barnville 
and Jackstones. 

• EURAM, the UK company that served as the agent in all the deals between 
Barnville and Jackstones and was paid millions in fees, says it doesn’t know 
who is behind the shell corporations. 

• HSBC, the global bank that loaned hundreds of millions of dollars to fuel 
some of these transactions and knew it was financing deals set up to avoid 
taxes, says it didn’t know who Barnville and Jackstones were, didn’t know 
about key steps in the transactions, and relied on the teix opinions provided 
by legal counsel. 

• The Cravath Swaine partner who put the law firm’s seal of approval on 
POINT and made $125,000 in fees, says he didn’t know about the fake trades 
or the role of Barnville and Jackstones. 

• Bryan Cave, another law firm that put its seal of approval on POINT and 
made over $1 million in fees, disavows knowledge of how the paper portfolio 
was formed and of the corporations that formed it. 

Could it be true that the banks and brokers and lawyers who participated in 
POINT didn’t know what they were involved with? Or is it that they didn’t want 
to know? 


Conclusion 

The Wyly chart and the POINT chart say it all. They show how broken the sys- 
tem is, and how serious the tax haven abuses have become. 

These teix haven abuses are eating away at the fabric of the U.S. tax system, and 
undermining U.S. laws intended to safeguard our capital markets and financial sys- 
tems from financial crime. It is long, long past time for our country to shut down 
their use by U.S. citizens. 

One of the reforms recommended in our report would address the key deceptions 
in the two case studies examined here: the fake economic activity offshore and the 
fake independence of the offshore trusts and corporations. 

This reform would create a presumption regarding who controls an offshore entity 
and what purpose it is serving, if that entity is located in a jurisdiction deemed to 
be a tcix haven by the U.S. Treasury Secretary. Today, the government has the bur- 
den of proving that an individual controls a tax haven trust or shell corporation. 
It is time to reverse that presumption. 

In other words, if you create a trust or corporation in a tax haven jurisdiction, 
send it assets, or benefit from its actions. Congress should reform the tax law to 
presume that you control it, that any income is your income, and treat that income 
and that entity accordingly for tax, securities, and money laundering purposes. An 
individual could still establish that an offshore entity was independent, but the bur- 
den of proof would be on that individual, not the government. 

Congress should also enact S. 1565, the Tax Shelter and Tax Haven Reform Act 
that Senator Coleman and I introduced last year which, among other provisions, 
would authorize the Treasury Secretary to issue a list of tax havens that don’t co- 
operate with U.S. tax enforcement and eliminate U.S. tax benefits for income in 
those jurisdictions. The ability to penalize uncooperative teix havens would hand our 
government a mighty club to combat tax haven abuses. 

This hearing and the report we are releasing today shine a needed spotlight into 
the black box of offshore teix havens. It reveals a system that is corrupt and cor- 
rupting. Honest Americans are footing the bill for tax haven abuses, and we need 
to shut those abuses down. 

Thank you, Mr. Chairman, for the important role you and your staff have played 
in this matter. Bipartisanship has been the hallmark of this Subcommittee, and you 
are helping to preserve that critically important tradition. I look forward to the tes- 
timony of our witnesses. 

OPENING STATEMENT OF CHAIRMAN COLLINS 

Chairman COLLINS. Thank you, Mr. Chairman. I can take a hint, 
and I will put my statement in the record. 

Let me just make one comment, and that is, no one enjoys pay- 
ing taxes, but we understand our obligation to do so. And those 
who fail to pay their fair share of taxes by engaging in sham trans- 
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actions or other abusive practices undermine the fairness of our tax 
system and the willingness of the average taxpayer to comply vol- 
untarily. And that is why I think this exhaustive investigation that 
you and Senator Levin have conducted is so important. It is just 
plain wrong when more of the burden is put on ethical, law-abiding 
taxpayers because of the loss of tens of billions of dollars due to 
these offshore tax scams and schemes. 

So I congratulate you for this exhaustive investigation. Senator 
Levin, you beat the record of the Katrina investigation on the num- 
ber of pages reviewed, but not on the number of witnesses inter- 
viewed. But I do congratulate you. This is very important work. 

Thank you. 

Senator Coleman. Thank you. Senator Collins. Your entire state- 
ment will be made part of the record. 

[The prepared statement of Chairman Collins follows:] 

PREPARED STATEMENT OF SENATOR COLLINS 

Good Morning. Let me begin by thanking Senator Coleman and Senator Levin for 
investigating the use of offshore teix scams to evade compliance with United States 
tax, securities, and money laundering laws. This hearing will explore a problem that 
is costing the federal government billions of dollars in revenue each year. Shutting 
down these overseas tax scams is a matter of fundamental fairness for our teix sys- 
tem. 

There is nothing illegal or unethical about legitimate tax planning. Millions of 
Americans do it every year when they pay their taxes and plan their finances. How- 
ever, when individuals try to avoid paying teixes by engaging in sham transactions, 
in financial transactions undertaken to conceal their true purpose, or in business 
deals whose only purpose is to hide the expatriation and repatriation of teixable as- 
sets, they may be crossing the line between proper teix planning and abusive tax 
sheltering. 

One of the most disturbing aspects of this problem is the fact that legitimate, re- 
spected banks, attorneys, and investment advisers appear to have helped facilitate 
or promote these abusive transactions. The fact is, some of these transactions are 
so complicated that they require a small army of highly trained professionals to plan 
and execute. They are often hidden behind a curtain of secrecy in overseas jurisdic- 
tions, concealed from the view of the authorities in this country. This studied obfus- 
cation makes exposing these transactions extraordinarily difficult. 

Unfortunately, problems like this are not new. In 2005 the Government Account- 
ability Office placed the federal government’s enforcement of its tax laws on its 
“High Risk List” of major challenges. In fact, this area has been included in every 
High Risk List going back to the first list in 1990. 

This February, the Internal Revenue Service listed the use of offshore trans- 
actions to illegally hide income on its “Dirty Dozen” list of notorious tax scams. I 
understand that IRS Commissioner Mark Everson will be testifying here today. I 
look forward to hearing what the agency he leads is doing to meet this challenge. 

The bottom line is that the use of these schemes to evade taxes places more of 
a burden on ethical, law-abiding taxpayers. This is just plain wrong. It is one thing 
to hire someone to help you understand your legal options. It is another to hire 
someone to help you conceal your income through sham transactions to avoid paying 
your lawful share of taxes. 

No one likes paying taxes, but we understand our obligation to do so. Those who 
fail to pay their fair share of teixes by engaging in sham transactions or other abu- 
sive practices undermine the fairness of our tax system and the willingness of the 
average taxpayer to comply voluntarily.Thank you, Mr. Chairman. 

Senator Coleman. Senator Lautenberg. 

OPENING STATEMENT OF SENATOR LAUTENBERG 

Senator Lautenberg. Mr. Chairman, I commend you and Sen- 
ator Levin for your thorough work in this area, and to note the 
shock that goes across the country when we look at something like 
this. Every major paper has got a front-page story about this, front 
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page of the Business Section, front page of the Wall Street Journal, 
front page of the Washington Post. And you see it all over. 

I would only ask for a little more time because this report was 
hard to lift, no less to read, and we got it last night, and it was 
hard to keep from dozing off as I got to page 4, I must tell you. 
[Laughter.] 

But on a very serious note, the suggestion that people who made 
this kind of money were naive and did not ask the critical question, 
perhaps there will he no finding of violation of law here, hut where 
is the morality that should accompany the kind of successes that 
have heen realized in this country. 

I come out of the business world, and I knew the Wylys in the 
start of their days. I think they were failing then. But the fact of 
the matter is that they are not here, Mr. Chairman, and I do not 
understand why they are not here to sit at that table and be a wit- 
ness and why we haven’t got them here in front of us to swear to 
the honesty of their statements. It is outrageous that we do not 
have those two here as witnesses. 

So it is discouraging when the United States is in the financial 
condition that it is, with millions of people without health care and 
our soldiers in Iraq and families having to make up for the loss not 
only of their lives and their family relationships, but the income 
that we are casually — and I say that intentionally — casually ignor- 
ing this opportunity to capture a lot, lot more funding for our 
Treasury. In these cases, the numbers are so high that they stag- 
ger the imagination. 

But right now what IRS has decided to do is move people out of 
the estate tax enforcement section to a different section so that 
they can audit casual returns. 

If we had been a little bit better at the awareness factor and 
made these discoveries, I think that we could have increased our 
revenue a lot better. And I ask those who made the money and 
those who participated in this scheme, whether it is as a bene- 
ficiary or as a professional consultant, how they feel about their 
lives in America. Are their lives made better because they beat the 
rap, so to speak? I do not think so. 

So, Mr. Chairman, once again I thank you, and I thank Senator 
Levin for the thoroughness and for the exposure of this problem. 
And I hope we carry it to its fullest extent. 

Unfortunately, I would please ask, the next time when we are 
going to get a report like this, which is critical, and understanding 
the problem, give us a little more time, please, maybe two nights. 

Thank you very much. 

Senator Coleman. I appreciate your concerns. I think it should 
be noted, because it is a matter of public record, that the Wylys are 
subject to an ongoing investigation. We were asked by the Depart- 
ment of Justice not to compel their attendance here because of the 
impact that compelling their testimony may have had on the ac- 
tive, ongoing investigation. So that is why that decision was made. 

Senator Levin. Mr. Chairman. I think also that we did receive 
a letter from them indicating that they would assert their constitu- 
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tional rights. If that is true, I would ask that letter he made part 
of the record. 1 

Senator Lautenberg. Constitutional right for? 

Senator Levin. Not to testify under the Fifth Amendment. 

Senator Coleman. It shall he made part of the record. Thank 
you, Senator Levin. 

OPENING STATEMENT OF SENATOR STEVENS 

Senator Stevens. I congratulate both of you, and I am here to 
hear some witnesses, I hope. 

Senator Coleman. Thank you. Senator Stevens. 

I think that is a hint. Senator Dayton. 

OPENING STATEMENT OF SENATOR DAYTON 

Senator Dayton. That is a strong hint. I will just join with my 
colleagues in thanking the Chairman and the Ranking Member for 
their excellent work, and their staffs, and I share the feelings and 
the outrage that Senator Lautenberg so well expressed. So I asso- 
ciate myself with his remarks, and I agree, let’s get on to the wit- 
nesses. 

Senator Coleman. Thank you. Senator Dayton. 

I would now like to welcome our first witness to this morning’s 
important hearing. It is my pleasure to introduce the Hon. Mark 
Everson, the Commissioner of the Internal Revenue Service. 

Commissioner, I appreciate your attendance at today’s hearing 
and look forward to your testimony and perspective on the use of 
offshore secrecy havens to hide assets from U.S. taxation. 

This is the fifth time you have testified before this Subcommittee 
in the 3 years I have been Chairman, so I think you know the drill. 
Before we begin, pursuant to Rule VI, all witnesses who testify be- 
fore the Subcommittee are required to be sworn. At this time, I 
would ask you to please stand, raise your right hand. Do you swear 
that the testimony you are about to give before this Subcommittee 
is the truth, the whole truth, and nothing but the truth, so help 
you, God? 

Mr. Everson. I do. 

Senator Coleman. Thank you. Commissioner Everson, we will be 
using the timing system. Again, you are familiar with it. The 
amber light will come on before the red light. If you can at that 
point conclude your testimony, your written testimony will be 
printed in the record in its entirety, and we ask that you limit your 
oral testimony to no more than 5 minutes. 

You may proceed. Commissioner. 

TESTIMONY OF HON. MARK EVERSON, 2 COMMISSIONER, 
INTERNAL REVENUE SERVICE, WASHINGTON, DC 

Mr. Everson. Chairman Collins, Chairman Coleman, Senator 
Levin, and Members of the Subcommittee, thank you for inviting 
me to discuss offshore abuses. As always, I appreciate the oppor- 
tunity to testify before the Subcommittee. In particular, I appre- 
ciate your strong support for strengthening the integrity of our tax 


^See Exhibit 64 which appears in the Appendix on page 1310. 

2 The prepared statement of Mr. Everson with an attachment appears in the Appendix on 
page 99. 
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system and for enhanced enforcement. This Subcommittee has 
shown impressive leadership in combating abusive tax shelters and 
those who play fast and loose with the Tax Code. I know that you 
have a full morning, so I shall be brief. 

U.S. tax administration is complicated by the rapid pace at 
which our overall economy is becoming more global. A growing per- 
centage of large and mid-sized business tax filings are from multi- 
national companies that have a myriad of subsidiaries, affiliates 
and partnerships operating within an enterprise structure where 
the ultimate parent may turn out to be foreign or domestic. In ad- 
dition, a growing number of U.S. businesses acquire raw materials, 
inventory, financing, products, and services, some unthinkable just 
a few years ago, from foreign businesses. 

These events are natural outcomes of an increasingly global econ- 
omy, and businesses have the right to optimize their global struc- 
tures. Nonetheless, the complexities of globalization and cross-bor- 
der activity continue to challenge U.S. tax administration. With 
multiple domestic and global tiered entities, it is often difficult to 
determine the full scope and resulting tax impact of a single trans- 
action or series of transactions. Complexities of globalization and 
cross-border activity create opportunities for aggressive tax plan- 
ning, and even outright evasion. 

It is not just large corporations taking advantage of this 
globalization. Wealthy individuals often seek ways to shelter in- 
come by moving it offshore or participating in tax shelters, some 
organized by unscrupulous promoters who operate under the ve- 
neer of legitimacy in the shadows of the global economy. 

This trend toward ever greater globalization makes our job at the 
IRS more challenging each year and is compounded by the com- 
plexity of the Tax Code itself and by the relative lack of trans- 
parency in the transactions that businesses and individuals often 
conduct offshore. And not only are the transactions themselves 
often intentionally designed or carried out in a manner to be 
opaque, but the taxpayers engaging in the transaction and their 
roles are often difficult to identify. 

This chart depicts the compliance risk associated with offshore 
activity. 1 On the left we have businesses, and on the right we have 
individuals, although there is some overlapping in the vehicles that 
are used. What this indicates is that the compliance risk increases 
as the transparency diminishes. 

I do not want to suggest that all of the activities on this chart 
are bad. In many instances, they can be entirely proper. But they 
run from things where we see technical problems, taking advan- 
tage of that complexity in the Code to structure more tax credit 
generated transactions or hybrid instruments that can be set up 
where you are paying taxes neither in this country nor another 
country because of the difference between debt and equity treat- 
ment, to what you are talking about today, where there is outright 
hiding of the ball. 


^ Chart attached to prepared testimony of Commissioner Mark Everson which appears in the 
Appendix on page 110. 
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This is a particular problem because, as you get down here where 
there is no transparency, we have real difficulties in finding out 
what is going on. 

At the IRS we have a variety of initiatives to address these chal- 
lenges. In particular, I would note steps we are taking to increase 
our cooperation with other international tax administrations. Just 
this year, we have formed a new grouping of tax commissioners 
from ten countries, including many of the traditional economic pow- 
ers as well as for the first time, China and India. Our conversa- 
tions are noticeably enforcement oriented. Further, we are seeing 
positive results from the Washington-based Joint International Tax 
Shelter Information Center, where specialists from Australia, Can- 
ada, the United Kingdom, and the United States work side by side 
to track new cross-border schemes. 

Additionally, I would share with the Subcommittee that I have 
just been elected Chair of the OECD Forum on Tax Administration. 
In September, I will be chairing a forum meeting of some 40 tax 
administrators in Seoul, Korea, where the focus of our agenda will 
also be on international enforcement. 

Many of my counterparts in the international tax community 
have expressed the need for greater cooperation to fight the pro- 
liferation of abusive tax practices. Still, in this area of our activi- 
ties, where some businesses and individuals do whatever they can 
to hide within the seams of the Internal Revenue Code or to escape 
IRS notice, our challenges are acute and ever growing. Offshore 
abuses are a real problem, one which merits all of our concern. 

I appreciate your efforts, and I look forward to the results of your 
inquiry. Thank you. 

Senator Coleman. Thank you very much. Commissioner. 

Is there any way to give us an estimate on the extent of the prob- 
lem? The report identifies just two transactions in which there is 
$300 million of potential tax liability that was not collected. One 
of the witnesses — I think Professor Avi-Yonah, who testifies on the 
next panel — has thrown out a figure of approximately $50 billion 
that is lost each year due to offshore tax shelters. Perhaps you can 
verify this. I believe a few years ago the IRS recovered $3.2 billion 
in taxes from one Cayman bank with about 1,100 depositors. 

First of all, could you verify whether that is an accurate state- 
ment? 

Mr. Everson. Well, I do not want to comment on any particular 
matter because of the confidentiality standards, but I can confirm 
that settlements, when we have pursued entities working on tax 
shelters, abusive shelters, have exceeded $1 billion in some in- 
stances. 

Senator Coleman. And the overall extent of the problem, in your 
best guess? 

Mr. Everson. What I would say, sir, is that it runs into the tens 
of billions of dollars each year. Again, that is through a combina- 
tion of what I would call technical abuses and then what you really 
are pursuing today, the outright hiding the ball and what reaches 
criminal activity. 

Senator Coleman. You used the phrase “relative lack of trans- 
parency” in these offshore activities. The bottom line is in some 
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cases it is difficult, if not impossible, to find out who is actually 
controlling an offshore trust. Is that correct? 

Mr. Everson. I think that is correct. As you both indicated in 
your statements, the control is nominal; it is not real. 

Senator Coleman. So, in other words, what you have is an indi- 
vidual who can create a trust. They have, of course, the trustees, 
who operate perhaps in the Isle of Man and the Caymans, or some- 
where like that, and then trust protectors who are, in effect, often 
the individual’s person. The trust protectors then tell the trusts 
what to do, and the trust protectors are often told by the grantor 
what to do. Is that a fair summary of what you have encountered? 

Mr. Everson. I think what you see is you see two things: An 
ever more complex, as the charts indicate, series of transactions 
and also of people and relationships that oversee those trans- 
actions. So that unraveling this takes a lot of effort — and a lot of 
time, I might add. 

Senator Coleman. What kind of tools do you have today to un- 
ravel that? And perhaps the more important question is. What kind 
of tools do you need to do that job? 

Mr. Everson. Well, I would suggest to you we have a lot of tools. 
We have many good people who are working on this. We have a 
lot of information that we have in this country. But the degree to 
which the secrecy laws that have been mentioned are in place, that 
presents difficulties. 

Under Secretary O’Neill, agreements were reached with some of 
these countries to share information. Those agreements are just 
now taking effect, so it will be a little bit of time before we see how 
well they work. Oftentimes, however, the agreements, they do not 
run past the provision of information to actually helping us collect 
money. Let’s suppose we make an assessment. There is nothing in 
there that would help us get the money from that tax haven coun- 
try, even if we got the information and then were able to make the 
case that it should be taxed. 

Senator Coleman. But help me on the transparency issue, be- 
cause it is my sense it kind of goes to the heart of this. 

Mr. Everson. Yes. 

Senator Coleman. Is there insider trading? You do not know. 
You could have somebody who has a high percentage of shares in 
a particular corporation, but you do not know who is actually con- 
trolling these shares. It is not your issue, but the SEC, they have 
no knowledge. How do you cut through the veil of secrecy here? 

Mr. Everson. Well, it depends. On the corporate side, we have 
something called the M3, which affords a reconciliation between 
the book income, which would be picking up a lot of the income, 
obviously, and the taxable income, where the company is trying to 
minimize that income. I have testified about this before at Finance. 
One of the real problems, we think, that exists on the corporate 
side is the difference between the system where companies want to 
maximize book earnings to drive shareholder price, and then mini- 
mize taxable earnings. To the extent that there is greater trans- 
parency of those differences, which I favor, I think that will help 
governance. 

On the individual side, there is a basic issue of honesty. What 
you. Senator Levin, and Senator Lautenberg have talked about is 



19 


that these are people, vastly wealthy, who do not need the money, 
who ought to Imow better and do know better in many instances. 
So they aren’t filling out the forms that indicate the bank ac- 
counts — people are supposed to fill out forms when they have for- 
eign bank accounts — but they are not doing that in all instances 
because that starts to unravel the whole scheme. 

Senator Coleman. How important a priority is this for the Inter- 
nal Revenue Service to go after the tax liability of folks involved 
in offshore activities? 

Mr. Everson. This is a very important priority for us — the abu- 
sive tax area in general. I think you know that the centerpiece of 
our efforts over the 3-plus years of my tenure has been to increase 
our audits of high-income individuals and corporations. We have 
done that. And where we work and focus on the abusive trans- 
actions, a big chunk of that is in the offshore area. 

Senator Coleman. In terms of the countries, the places that pro- 
vide a haven for this, what kind of sanctions, what kind of pressure 
can we put on them to be more cooperative so we can pierce this 
shroud that now covers these transactions? 

Mr. Everson. Well, I think a lot comes through our international 
relations and trying to increase cooperation of other countries. 

Part of the difficulty here is that it is not all black and white. 
There are countries, low-tax countries, commonly seen as tax ha- 
vens, where there are a lot of economic and real business activities 
that take place. 

So where you draw this line, you are talking about a presump- 
tion that it is a tax avoidance transaction, it is a hard thing to do. 
So we would need to carefully, I think, have a discussion on what 
to do. 

What I would suggest to you is that the most profitable avenue 
of this is greater scrutiny of the professions and standards for the 
professions, and perhaps an opinion should not provide protection 
against penalties for somebody if he or she is operating in a tax 
haven. 

Senator Coleman. I appreciate the recommendation, but the 
ability to distinguish between what is legitimate asset protection 
versus efforts to defraud the U.S. Government, to avoid paying 
taxes without a legitimate basis, or to operate through sham trans- 
actions, is limited by lack of transparency. We do not know at this 
point who is controlling, or who owns the assets. 

Mr. Everson. Yes. 

Senator Coleman. If you could cut through that, it would at 
least allow us then to have the discussion that you said we should 
have. 

Mr. Everson. Yes, I agree. 

Senator Coleman. We will have a lot more to talk about. Com- 
missioner. Let me just ask this very quickly: The IRS went through 
a period of time where there was concern about abusive enforce- 
ment, and in many ways the IRS was cut back. And you have been 
before us a number of times, and we have identified areas where 
people are clearly defrauding the Federal Government of resources. 

If you were to get more resources, one of the concerns would be 
to make offshore abuses a priority. Is there a way for you to actu- 
ally prioritize and say we are going to go after these high-net-worth 
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folks, we are going to go after these offshore activities with addi- 
tional enforcement dollars? 

Mr. Everson. There is, and we have asked for more money. The 
Senate has provided thus far good funding for this. The House has 
not. I am sure Senator Lautenberg will come back with the estate 
tax question. But what we are trying to do with the reallocation 
of the resources here is — these resources from drawing down the 
estate tax people because the volume of returns has gone down by 
some 70 percent, we would put them. Senator, in just this area — 
I think you used the words “casual returns.” That is not the intent. 
They would be used for abusive transactions and just this kind of 
work that we are talking about today, people who are generating 
a million dollars or more of income on their individual returns, in- 
come returns. 

Senator Coleman. Thank you. Commissioner. Senator Levin. 

Senator Levin. Thank you. 

Commissioner, you made a reference about where control is 
nominal and not real. You were referring, I believe, to the trusts. 
Is that correct? 

Mr. Everson. Yes. That takes place in a series of different kinds 
of transactions where there would be a purported economic viabil- 
ity or a real substance to the transaction or actually there is no tax 
that is going to come because of the trust, as you are indicating, 
presumably because somebody else is calling the shots. But, with 
a lot of these offshore trusts in their worst elements, that does not 
take place, as you have indicated. 

Senator Levin. And who is in those worst elements calling the 
shots? 

Mr. Everson. I think the people who are benefitting from — when 
you unwind the transaction, it is the people who have the money 
or the options or the shares, whatever it was that was of value to 
begin within. 

Senator Levin. That transferred those to the trust? 

Mr. Everson. In many instances, yes, sir. That would be our 
concern. 

Senator Levin. Right, and the concern is then in those cases that 
the control of that trust by the trustees is nominal. They are the 
nominal trustees, but the real control in that grouping is by the 
people who put the money or the asset into the trust to begin with. 

Mr. Everson. That is exactly right. There are two questions. 
Does the transaction itself work through all the complexity? And 
then is it real as purported on paper? And what you are getting 
to, it is not real because nothing really happened. The same people 
are still in charge. 

Senator Levin. Now, the amount of effort that you are putting 
in to crack the secrecy walls that surround these jurisdictions, 
when you are auditing returns or in your enforcement division, how 
would you compare that effort? What do you need and what are 
you getting to mount that effort? 

Mr. Everson. Well, abusive transactions overall are still a rel- 
atively small portion of our revenue agent work on individuals. It 
is something like one in six, maybe, of all the efforts we make are 
in that area. 
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Now, there has been a much greater focus, as you know from our 
work on Son of Boss when we worked with the Subcommittee, on 
other areas, stock — we had a stock options settlement agreement. 
But more resources are definitely needed here. But, again, the real 
answer is making sure that the professions are not providing lousy 
advice and that we have a return to integrity in the professions, 
as you indicated. 

Senator Levin. Yes, well, we all would agree that is important. 
But in terms of resources being needed, are more resources needed 
in this enforcement area? 

Mr. Everson. I can always use more resources on this, sir. 

Senator Levin. Have you asked for them? 

Mr. Everson. Yes. 

Senator Levin. Can you give us some idea as to what could be 
useful in this area, what you believe? Would it be a 50-percent in- 
crease? Give us some flavor here of what you believe you could use- 
fully use? 

Mr. Everson. I would want to reflect on that, sir. As you know, 
within the Executive Branch, those conversations run through 
0MB where a series of weighting factors take place. 

Let me suggest another thing that could be very helpful: Third- 
party reporting. This Subcommittee knows — and, in fact, going 
back to the work you have done on contractors, government con- 
tractors, the Congress just passed third-party reporting and, in 
fact, withholding on some government contractors, much along the 
lines of what you have suggested. 

I would draw to your attention in this area of transparency that 
the Administration does have before the Congress some proposals 
for increased third-party reporting, most notably for credit card 
issuers, that will help not in this offshore area, but very much in 
the under eporting of income. 

So if we are going to work on this tax gap and on the trans- 
parency issue, we need to look at reporting, not just only resources. 

Senator Levin. You talked in your testimony about the question 
of where the real control is on a foreign entity, particularly in a tax 
haven. Right now, because of the secrecy laws of those jurisdic- 
tions, it is very difficult, as we can see just from the effort we had 
to put forth to get to where we are, to crack that veil of secrecy. 

Would you work with this Subcommittee in drafting or consid- 
ering legislation which would create a presumption, which would 
be rebuttable, that in a tax haven, if you create a trust, that there 
is a presumption in a tax haven, as identified by the Secretary of 
Treasury, that control remains in the person who put the asset into 
the trust? 

Mr. Everson. Certainly we will consider that, sir. You men- 
tioned it yesterday when we chatted on the phone, and I have sort 
of reflected on that, and that is how I came to this point of maybe 
it would be better to attack this, because there are many things 
that can be legitimate in these countries. And I do not want to tar 
everybody with this broad brush. But maybe what we ought to do 
is think about the protections that are afforded from penalties by 
the legal opinion. If the legal opinion is really at issue here, maybe 
a starting point would be to take away the penalty protection, 
which would get you, I would think, a lot of what you are looking 
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at, because in these instances, they are oftentimes relying on a lot 
of paperwork and opinions that are put together by, as you have 
indicated, leading law firms many times. 

Senator Levin. Thank you, Mr. Commissioner. Thank you, Mr. 
Chairman. 

Senator Coleman. Thank you. Senator Levin. Senator Collins. 

Chairman COLLINS. Thank you, Mr. Chairman. 

Mr. Commissioner, unfortunately, the problem of the use of these 
offshore tax havens is not a new one. The Government Account- 
ability Office has placed the Federal Government’s enforcement of 
its tax laws on its high-risk list, going back to 1990, the very first 
year that it comes out, and it was repeated most recently last year. 

So it is troubling that the issue of tax evasion has been with us 
for so long, and what has happened is over the years the schemes 
have grown ever more complex, which means that the Federal Gov- 
ernment is losing ever more dollars. 

The GAO has discussed three general strategies for reducing the 
tax gap. First, GAO has suggested that we need to greatly simplify 
the Tax Code. Second, the GAO has recommended providing the 
IRS with additional enforcement authority and tools. And, third — 
and you have just had this exchange with Senator Levin — GAO has 
recommended devoting additional resources to enforcing existing 
tax laws. 

Looking at those three strategies, where do you think our empha- 
sis should be? What do you think would really make the difference 
if we want to crack down once and for all on this long-standing 
problem? 

Mr. Everson. Well, Senator, I think we need to do all of those 
things, and I think we also do need to take a serious look, again, 
at third-party reporting as we go down the road, because we know 
where there is third-party reporting, there is increased compliance. 
I will give you the simplest example. 

In 1986, the last real reform, it was mandated that the Social Se- 
curity number of dependents be put on a 1040. The next year 5 
million dependents vanished. So third-party reporting or reporting 
works. People do not cheat on their wages. There is only a 1-per- 
cent noncompliance rate there as opposed to unreported business 
income, which is more like a 50-percent problem. 

So I would extend your list to include a careful look at third- 
party reporting. But GAO is right, all three of those areas are ter- 
ribly important. In particular, I would say simplification of the 
Code. The other thing I would say is what the Congress does is it 
constantly changes the Code. An environment of stability would 
help both compliance through better understanding and also would 
help us in terms of getting after those who do not comply. 

Chairman COLLINS. Commissioner, in February, the IRS an- 
nounced its “Dirty Dozen” list of the most notorious tax scams, and 
on this list was the use of offshore transactions to avoid U.S. taxes 
by hiding income offshore. Some of the other dirty dozen tax scams 
included the misuse of trusts and the abuse of charitable organiza- 
tions and deductions. 

I am trying to get a sense of the relative problems of the dirty 
dozen. How widespread is the abuse of offshore transactions rel- 



23 


ative to the other tax schemes that you listed as being particular 
problems? 

Mr. Everson. Right. Let me say first that Americans, by and 
large, are compliant. We have a great record in this country. The 
vast majority of Americans pay their taxes honestly and accurately. 
I do not think that is changing. What I think is changing is that 
in areas like this, you have increasing opportunism because of the 
changes in the global economy and the changes in technology. 

One thing that the Subcommittee report draws out that has not 
been mentioned thus far is the fact that some of this is migrating 
to less well-to-do taxpayers through things like advertisements in 
airline magazines. This is not only about the super-rich. This is 
also about preying on people who are of lesser means. 

So I do think, particularly for individuals, this is an area of 
growing concern. 

Chairman COLLINS. Thank you. Thank you, Mr. Chairman. 

Senator Coleman. Thank you. Senator Collins. Senator Dayton. 

Senator Dayton. Thank you, Mr. Chairman. 

Commissioner, as you know, it is very hard to run an Executive 
Branch agency from the Legislative Branch. 

Mr. Everson. That does not stop some Senators, sir. 

Senator Dayton. I realize that. And when they fail, it gets even 
more tempting, and I am not referring to your agency specifically, 
but there is that tendency when there are these kinds of egregious 
problems. 

You say that tax evasion is not a problem, but I believe the fig- 
ure cited is some $300 billion a year that is not collected that is 
owed? 

Mr. Everson. Sir, I did not say it is not a problem. What I said 
is we have every right to be proud of our system because the vast 
majority of Americans pay honestly and accurately. 

Senator Dayton. Well, I would agree with that, and I think even 
more so given that your agency has really had, as others have said 
and I think you have acknowledged, so many of its resources taken 
away from it. And I think if we are looking at culprits here, as we 
should. Congress — and I would say it is previous Congresses be- 
cause I am not aware of this Congress doing anything along those 
lines. But it has systematically cut back on your capability, and so 
the fact that so many Americans do pay their taxes from all income 
brackets, with the increased likelihood that they will not be au- 
dited no matter what they do, you are right, is a credit to the sys- 
tem. But that is still a very significant figure, and when you look 
at the deficits we are facing now chronically, that is money that 
would be — and you are agreeing. We are in agreement on that. 

Mr. Everson. Sir, I spent a lot of time arguing for reducing the 
tax gap. We are on the same side. 

Senator Dayton. I realize your hands are bound by the Office of 
Management and Budget and those deliberations and the like. But 
when we read the report last week, that almost half of your estate 
tax lawyers and 17 of the support staff are going to be cut, accord- 
ing to one report, six of the IRS lawyers are likely to be laid off, 
acknowledge that the cuts were simply the latest moves behind the 
scenes at file IRS to protect people with political connections and 
complex tax avoidance schemes from detailed audits. 
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Could you comment on that, please? 

Mr. Everson. Yes, I think that is garbage. That is total garbage. 
I run a clean agency. The Chairman and Senator Levin would both 
agree, I would hope, on that. There are two political appointees 
there. There is no politics in this at all, and I find that assertion 
offensive. The number of estate tax returns that have been filed is 
going down by 70 percent. Any sane businessman would adjust his 
activities. We will take those resources and put them into things 
like what we are talking about today. 

Let me make one other point. The hourly rate of return on work 
like the abusive tax transactions is double the rate of return on the 
smaller estates. So it makes good sense to do it, and until the Con- 
fess gives me the resources that I ask for, I have got to do things 
like this to make it work, sir. 

Senator Dayton. And I think this would be very helpful. What 
resources, additional resources, do you need either that you have 
asked for here to date or that you have not been able to that you 
do need? I think Members of this Subcommittee on both sides are 
willing, are desirous to provide what you need. It is very hard to 
find out, often, when this gets filtered through 0MB. 

Mr. Everson. Sure. And I hope that what will happen, sir — and 
I do not mean to get mad at you, but I am mad at the assertion 
that was made. 

Senator Dayton. I have people mad at me all the time. [Laugh- 
ter.] 

Almost as many as mad at you. 

Mr. Everson. Almost — well, I am not sure. 

But what you can do right here and now is make sure we get 
our funding that is in the 2007 request, because as I indicated, the 
House has cut that request by some $100 or $110 million, and that 
will hurt us and result in layoffs. The Senate right now has full 
funding. It has topped it up I believe even just a little bit more. 
So that would be the first request I would make, sir. 

Senator Dayton. All right. That is a good start. 

Somebody was referencing here what for me was a very helpful 
set of recommendations by Robert S. McIntyre, head of the Citizens 
for Tax Justice, and he said we need to provide stiff fines on enti- 
ties, including charities, pension plans, and local governments, that 
cooperate with tax shelter schemes. I would like to just recite these 
and ask for your comments, please. “We need to fight the lawyers 
and accountants with monetary penalties for abusive behavior so 
they stop selling and blessing tax shelter behavior. We need to 
force tax lawyers to file their often bogus tax-shelter-blessing opin- 
ion letters with the IRS so that schemes that rely on non-detection 
and playing the audit lottery will get scrutinized. We need to fix 
the loopholes in our anti-tax haven laws and expand the court- 
made rule that tax deductions must have some real economic sub- 
stance.” 

Do any of those stand out as ones you support or ones that you 
disagree with? 

Mr. Everson. Well, you moved through those pretty quickly. Let 
me speak about the first one. 

The use of tax in different entities for tax abusive transactions 
is a real problem. There are actions that are taking place to curb 
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that. We have certainly set as one of our four enforcement prior- 
ities greater scrutiny of the tax-exempt sector. So that is a real 
problem. Finance and others are continually looking at that. We 
need to continue our efforts there. 

The second two points you mentioned are about the professions. 
As I indicated before, we are not going to fix this only through stat- 
utory or IRS actions. We have to have a cleaner set of professionals 
who help people pay no more than what they owe but what they 
owe. 

And the last point, yes, there are always loopholes, but, again, 
the real answer here, I think, is simplification of the Code, because 
every time you try to close a loophole, in this complex world you 
are oftentimes creating an opportunity for something else. 

Senator Dayton. My time has expired. Thank you, Mr. Chair- 
man. 

Senator Coleman. Thanks, Senator Dayton. 

Senator Levin, I understand you had one follow-up question. 

Senator Levin. One more question. Thank you, Mr. Chairman. 

Under the PATRIOT Act, the financial institutions are now re- 
quired to identify the beneficial owners of foreign entities. They are 
not required at this point to report that, but they are required to 
identify the owners of foreign entities and keep that information in 
their records. 

Would it be helpful to you if the 1099s that they file were — added 
to that requirement of 1099s would be the requirement that where 
a U.S. person is identified by them to be the owner of a foreign en- 
tity, that they would notify you with a 1099? 

Mr. Everson. That sounds like it would be useful on the face of 
it, sir. I would want to make sure there was not some wrinkle in 
it. But, generally speaking, more information is of use to us, again, 
if we have a good infrastructure to process the information and it 
is actually usable. 

Another problem we have not discussed here is with all this com- 
plexity and all the transactions, your spaghetti chart, people count 
on the fact that there will be so much information coming into us 
that we are not going to be able to decipher it one way or the other. 
So if we get more information, we need to be able to process it and 
understand it. 

Senator Levin. But I am asking you, where the financial institu- 
tions identifies an American entity as the beneficial owner. 

Mr. Everson. On the face of it, that may very well be quite use- 
ful. I would want to get back to you after some reflection. 

Senator Levin. All right. Because they are the ones who have to 
cut through all the spaghetti and reach their own conclusion. They 
do it now. 

Mr. Everson. Yes, I understand. 

Senator Levin. And if they do it now for their own purposes in- 
side their own file cabinets, why not share that with the IRS? 

Mr. Everson. Yes, Senator, you have made some very important 
recommendations in the report. I feel somewhat akin to Senator 
Lautenberg here. We just got it. They raise a lot of important 
issues. Before giving any particular reaction, I would like to make 
sure we had a chance to really look at it. 
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Senator Levin. Let us know for the record. ^ 

Mr. Everson. Yes, sir, of course. 

Senator Levin. Thank you. Thank you, Mr. Chairman. 

Senator Coleman. Thank you. Commissioner. Just two observa- 
tions. You mentioned that the issues we are dealing with now are 
not just focused on high-net-worth individuals, that average tax- 
payers go online and are attempting to make use of some of these 
same benefits. 

I would note that if you Google “offshore asset protection,” you 
get 479,000 references. So there is quite an industry that is out 
there. 

I also want to note for the record that you are not escaping Sen- 
ator Lautenberg’s gaze. He has indicated that he will submit ques- 
tions that he would like responses to, so that will become part of 
the record. Thank you. Commissioner. 

Mr. Everson. Thank you. 

Senator Coleman. I would now like to welcome our second panel: 
Professor Reuven Avi-Yonah, the Irwin 1. Cohn Professor of Law at 
the University of Michigan School of Law in Ann Arbor, Michigan; 
and Gary Brown, attorney at Baker, Donelson, Bearman, Caldwell 
and Berkowitz in Nashville, Tennessee. 

I would note that Mr. Brown was formerly special counsel for my 
colleague. Senator Fred Thompson, and worked on this Sub- 
committee during its investigation of Enron. I welcome you back to 
Washington, Mr. Brown. 

Professor Avi-Yonah’s and Mr. Brown’s expertise are in the fields 
of securities and tax law. 

Gentlemen, I appreciate your attendance at today’s hearing and 
look forward to your testimony and perspective on the use of off- 
shore jurisdictions by U.S. individuals to shelter assets from tax- 
ation. I am equally concerned about corporate insiders and large 
shareholders conducting securities transactions offshore, what chal- 
lenges this presents under our Federal securities laws, and wheth- 
er we have enough safeguards to protect the investing public. And 
I look forward to hearing both of your thoughts on these critical 
issues. 

Before we begin, pursuant to Rule VI, all witnesses before this 
Subcommittee are required to be sworn in. I would ask you to 
stand, as you have done, and raise your right hand. Do you swear 
that the testimony you are about to give before this Subcommittee 
is the truth, the whole truth, and nothing but the truth, so help 
you, God? 

Mr. Avi-Yonah. I do. 

Mr. Brown. I do. 

Senator Coleman. As you have observed with the Commissioner, 
we are using a timing system. Approximately one minute before 
the red light comes on, you will see an amber light. At that point 
you can conclude your testimony, give your concluding remarks. 


^At the conclusion of the hearing, Commissioner Everson responded as follows: “Senator 
Levin, the Subcommittee has made some very thoughtful recommendations in its report. Be- 
cause most of these proposals involve significant policy issues, I have shared them with the 
Treasury Department’s Office of Tax Policy. I am sure that office would be glad to discuss them 
with you. I would note, however, that we would generally welcome changes that are designed 
to promote more disclosure and greater transparency. Furthermore, tax law simplification would 
greatly reduce opportunities for tax avoidance.” 
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Your written testimony will be printed in the record in its entirety. 
We do ask that you limit your oral testimony to no more than 5 
minutes. 

Professor Avi-Yonah, we will have you go first, followed by Mr. 
Brown. After we have heard your testimony, we will turn to ques- 
tions. Professor, please proceed. 

TESTIMONY OF REUVEN S. AVI-YONAH, i IRWIN I. COHN PRO- 
FESSOR OF LAW, UNIVERSITY OF MICHIGAN SCHOOL OF 

LAW, ANN ARBOR, MICHIGAN 

Mr. Avi-Yonah. Thank you very much. Senator Coleman, Sen- 
ator Levin. Thank you very much for inviting me, and thank you 
to the Subcommittee staff for their amazing work. I also only got 
this last night, so I cannot say I have read every word in the 370 
pages, but, nevertheless, I consider this is a very impressive piece 
of work, and some parts of it I had the opportunity to examine ear- 
lier. 

What I want to talk about is what I call the international part 
of the tax gap. As we have heard from Commissioner Everson ear- 
lier, the IRS has estimated there is about $300 billion of taxes that 
are owed each year and not collected. I have estimated that there 
is about a $50 billion part of that that is due to offshore trans- 
actions involving tax havens. That is a significant number. It is 
larger comparatively than some of the other numbers that the IRS 
has identified and maybe focus more on, like corporate tax shelters 
or EITC fraud. And it is something that is worth paying attention 
to. 

These transactions make use of offshore entities, trusts, corpora- 
tions, and the like, that are located in jurisdictions that, as Senator 
Levin mentioned before, have two characteristics: One is a low or 
non-existent income tax, and the second one is a legal system that 
assures bank secrecy and the privacy of corporations so that it is 
impossible to know who is behind them. 

The use of the secrecy is essentially as a shield in order to pre- 
vent the IRS and other tax administrations from finding out who 
is, in fact, the beneficial owner of these transactions. 

Now, as Senator Collins mentioned before, we have had hearings 
like this going all the way back at least to 1937, and we have had 
a set of rules written in the tax laws that are designed to prevent 
U.S. citizens, U.S. taxpayers from abusing offshore trusts and off- 
shore entities. So we have, for example, a whole set of rules that 
require U.S. shareholders in foreign corporations to pay tax cur- 
rently on certain types of income, investment income that is earned 
through such entities. 

The problem is that, as illustrated by some of these transactions 
that the Subcommittee has examined, in particular the Wyly trans- 
actions, there are loopholes in these rules, and unless these loop- 
holes are closed, I am afraid that the IRS may not be able to en- 
force them adequately. In particular, as was indicated by some of 
the questioning before, if you as a U.S. taxpayer set up a trust in, 
let’s say, the Isle of Man, and that trust is nominally independent 
of you in the sense that it has independent trustees, which can be 


^The prepared statement of Mr. Avi-Yonah appears in the Appendix on page 111. 
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a trust management company, and it has independent protectors, 
which are maybe your friends, maybe your employees, people that 
will do your bidding but they are not your family and they are not 
formally related to you so that the law does not consider them to 
be your related parties or affiliates, then this trust is considered 
independent and any corporations that it owns in a tax haven will 
also be considered independent. And the result of that is that if you 
just follow the form of the tax law, these types of trusts and cor- 
porations can then engage in transactions that clearly benefit you, 
such as the purchase of U.S. real estate, lending money, etc., to the 
U.S. taxpayer, without subjecting the U.S. taxpayer to current tax. 

We do have a set of rules regarding trusts. We have, for example, 
a provision that says that any foreign trust that has a current U.S. 
beneficiary will be treated as a grantor trust, and that means that 
it is treated as owned and controlled by the U.S. taxpayer and the 
U.S. taxpayer has to pay tax currently on all of the income of that 
trust. But the problem is that these trusts are not set up with cur- 
rent U.S. beneficiaries. They are set up with current foreign chari- 
table beneficiaries, but the protectors make sure that the trust dis- 
tributes no income to such charities, and in the future there are 
contingent U.S. beneficiaries that kick in, let’s say, after the set- 
tlor’s death, and they will be able to recover the income that way. 
So under current law, that is not caught. 

There are provisions in the law also, the other grantor trust pro- 
vision, that say that if, in fact, a U.S. person, the settlor or grantor, 
controls the trust in certain ways, such as, for example, directing 
distributions and/or changing the mix of assets of the trust and so 
on, or having the right to force a reversion of the assets of the trust 
back to the United States, then, again, this is treated as a grantor 
trust. 

But the problem is those provisions also are interpreted very 
technically and narrowly, and the result is that you can avoid them 
by drafting the trust in the way that I suggested and essentially 
trusting the protectors to do their job. So, by and large, this is a 
significant loophole that I think it will be good to close in the ways 
that the Subcommittee report has suggested. 

I would just like to conclude by saying that — echoing some of the 
statements that were made before. This is a significant problem 
when rich U.S. individuals are able to avoid paying their U.S. 
taxes, whether legally or illegally, at a time where regular U.S. 
taxpayers that just get wage income and get withheld on or just 
have interest income that is reported to the IRS have to pay their 
taxes, and this undermines confidence in the system, and I think 
something should be done about it. Thank you very much. 

Senator Coleman. Thank you very much. Professor. Mr. Brown. 

TESTIMONY OF GARY M. BROWN, i CHAIRMAN, CORPORATE 

DEPARTMENT, BAKER, DONELSON, BEARMAN, CALDWELL 

AND BERKOWITZ, NASHVILLE, TENNESSEE 

Mr. Brown. Thank you. Chairman Coleman, Ranking Member 
Levin, Senator Collins — good to see you — Members of the Sub- 
committee. Thank you for the invitation to appear before you and 


^The prepared statement of Mr. Brown appears in the Appendix on page 120. 
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share my thoughts on the U.S. Federal securities law implications 
of certain aspects of your investigation into tax havens and offshore 
tax shelters. I have prepared detailed written testimony that ad- 
dresses several of the significant securities law aspects of the 
transactions that you have under investigation, and I would re- 
quest that the full test of that he entered into the record. 

Senator Coleman. It shall, without objection. 

Mr. Brown. The U.S. Federal securities laws are based upon 
principles of full disclosure. The disclosure that is required by those 
laws comes in many forms — information that is required when a 
company is selling securities, information about the persons seek- 
ing to acquire ownership of U.S. public companies, and also infor- 
mation about the directors, officers, and significant shareholders of 
U.S. public companies. 

To the extent the information that is required to be disclosed by 
U.S. securities laws is complete and accurate, the investing public 
has information with which to make an informed investment deci- 
sion. From that comes the most important by-product in the U.S. 
securities marketplaces, and that is trust. Without trust in the un- 
derlying information that is disclosed about companies, the mar- 
kets will simply not function or will do so in a very imperfect man- 
ner. 

We have all seen what happens when the investing public loses 
trust and confidence in the financial markets — think Enron, 
WorldCom, Tyco, etc. One of the purposes of the Sarbanes-Oxley 
Act of 2002 was to attempt to restore the public trust in the mar- 
ketplace and to make financial statements of public companies 
transparent and reliable. 

For example, would you or anyone else take your 401(k), take it 
to Las Vegas, put it in a poker game that you think is rigged for 
the house? And that is in many respects how some people felt and 
continue to feel about the U.S. securities markets. 

But there is a lot more to transparency than what is required to 
and should be disclosed by the companies offering securities in the 
United States. Some of those requirements and their importance 
are detailed in my written testimony. The concerns that these re- 
quirements are meant to address include, in the context of your 
particular investigation, purported private placements of securities 
by U.S. companies to “independent” entities that, in fact, are con- 
trolled by promoters or affiliates of U.S. companies. Promoters have 
used these offshore vehicles to trade illegally in their own stocks, 
to engage in practices known as “painting the tape,” generating fic- 
titious trades to drive up securities prices, and these securities are 
then resold, sometimes to U.S. investors, without full disclosure — 
the types of transactions that strike at the very heart of the pur- 
pose of the Securities Act of 1933 and sometimes violate the provi- 
sions of that Act. 

Concentration of share ownership in U.S. public companies by af- 
filiated groups that exceeds reporting thresholds imposed by the 
Securities Exchange Act of 1934 — these prevent the companies in 
question from determining the identities of large beneficial owners 
and can give the appearance of greater liquidity in the way of pub- 
lic float for the market for the securities in question. 
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To the extent that overseas companies are used to shield infor- 
mation that is difficult to discern even in a domestic context, the 
use of offshore entities in so-called secrecy jurisdictions without 
question exacerbates the issue of lack of transparency in the U.S. 
marketplaces, and I have given the example in my written state- 
ment here of a situation where a company and several executives 
were convicted in the late 1990s for engaging in transactions that 
violated Regulation S. 

I venture to say that the principal attraction of doing business 
in these havens is not the tax benefits. The benefits that are al- 
ways present are also strict bank and corporate secrecy, lack of 
transparency in financial dealings, and the lack of any meaningful 
regulation or supervision in the financial services area. Lack of 
transparency and strict secrecy is particularly troublesome because 
it prevents regulators from, among other things, determining true 
beneficial ownership of offshore entities, particularly when owner- 
ship sometimes is evidenced by mere bearer instruments. 

Numerous Internet websites, as the Commissioner mentioned a 
moment ago, allow the opportunity to open offshore accounts, even 
set up offshore banks. A site that I visited just over the weekend 
when I was looking up some things said, “Click here for details,” 
and what that does is illustrate the ease with which people can ei- 
ther take advantage of or be taken advantage of by these venues. 

The U.S. should continue to explore — and some of those items 
have been mentioned this morning — effective means to break down 
the culture of secrecy to obstruction that prevails in many of these 
jurisdictions. Measures could include legislation and regulations 
and make doing business in those jurisdictions less attractive. Sen- 
ator Levin and you. Senator Coleman, have mentioned some of 
those. Some of the policy considerations are also addressed in my 
written statement. 

But, above all, I have heard several times this morning instances 
about the professionals in this area. I believe and I can assure you 
that aggressive enforcement of the securities as well as the tax 
laws is a sound step in continuing to restore confidence in the fair- 
ness of the American securities market. I can tell you in the now 
5 years since the collapse of Enron, there is nothing that gets the 
attention of the business world more than watching investment 
bankers, lawyers, executives, and others who manipulate the secu- 
rities system convicted and sent to prison. 

So let me finish where I began, and that is with trust. You can- 
not legislate trust, but you can, however, ensure that the laws and 
the regulations require complete disclosure, and the penalties for 
betraying the trust reposed by the investing public are severe and 
certain. 

Thank you again, Mr. Chairman. Your Subcommittee has a great 
tradition, and I am very honored to appear before you today, and 
I would be happy to respond to any questions. 

Senator Coleman. Thank you, Mr. Brown. 

It appears to me that there are two issues that we are dealing 
with here. One is the issue of trust and confidence in the system, 
and, Mr. Brown, you have talked about that. And, Professor, you 
have talked about the individuals who are kind of avoiding liability 
and the burden that really places on the rest of us. 
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Let me start first with you, Mr. Brown, on this trust and con- 
fidence issue and the actions that undermine that. Could you turn 
to Exhibit 18, ^ the real thick book there? 

Mr. Brown. Yes, sir. 

Senator Coleman. Exhibit 18 purports to be a document from a 
trust protector to a particular trustee. And if you look at the next 
to the last paragraph — and this is one of the Wyly trusts — a pur- 
chase is to be limited to approximately 600,000, 700,000 calls in 
order to stay under 5 percent of outstanding shares and avoid SEC 
reporting. So, in other words, trustees are being directed to kind 
of stay below the radar. The SEC would not know the volume of 
shares that this trust would have. Is that correct? 

Mr. Brown. That is correct, and I would point out, I think I men- 
tioned in my detailed statement that there are specific SEC regula- 
tions that provide — when there is the use of a trust or other device 
specifically to avoid the reporting threshold, then you are deemed 
the beneficial owner. So this in and of itself violates the spirit of 
that regulation. 

Senator Coleman. So, in other words, if you had two or three 
trusts and the set-up was to split the shares among the trusts to 
avoid the SEC reporting requirement, that would be problematic 
from your perspective. 

Mr. Brown. Yes, it would. 

Senator Coleman. Professor Avi-Yonah, you talk about trusts 
being nominally independent, and what I am hearing is that an in- 
dividual could set up a trust, and the trust could have a trust pro- 
tector, and as you indicated, as long as the protector is not family, 
then the grantor can add the protector as a kind of a layer of pro- 
tection. But if in the end that trust were to provide the grantor 
with jewelry worth tens of thousands of dollars and loans would 
there be nothing technically illegal about that? 

Mr. Avi-Yonah. Well, it depends. I mean, it is just like the Com- 
missioner talked about before. You have to go through two layers. 
One is kind of the technical transaction. As a technical transaction, 
I think if you believe that this trust is independent, then inde- 
pendent people can lend you money and can buy you jewelry and 
can do whatever they want. 

I think if the IRS knows about this, they can argue that this is 
a disguised distribution and that you are really the beneficiary, 
and then they can catch you. 

The problem is this was done in some of these transactions 
through the Caymans, and the Caymans have a pretty strict se- 
crecy provision. So then how does the IRS know that the money is 
really coming from a trust that is controlled by the U.S. grantor. 

Senator Coleman. What you have is a shield by the laws in the 
Caymans and Nevis and the Isle of Man as to who the real bene- 
ficial owner is. 

Mr. Avi-Yonah. Right. 

Senator Coleman. And that goes to Mr. Brown’s comments that 
massive stock transactions that may actually benefit an individual, 
but nobody knows. 


^See Exhibit 18 which appears in the Appendix on page 769. 
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I think you used the words, Professor, the form — with trust pro- 
tectors, that the form of the tax law is not violated, but there is 
an issue here between form and substance. 

Mr. Avi-Yonah. Right. I think as a substantive matter it is clear 
in this case that the U.S. taxpayers, in fact, control the trust, and 
as a result they should be treated as the owners and grantors, and 
these should be treated as grantor trusts. 

Senator Coleman. So if you had a situation where there was a 
repeated pattern of very specific and explicit directions being given 
by the ^antor to the trust protectors and then specific repetitive 
instructions from the trust protectors to the trustee, who on almost 
every instance followed the instructions, would that raise a ques- 
tion as to who the beneficial owner is? 

Mr. Avi-Yonah. Yes, I think that clearly would indicate that the 
beneficial owners are really the U.S. settlors. 

Senator Coleman. And what about loans of trust assets to a U.S. 
person? Again, when you have a situation where the grantor, the 
person who set up the trust, gives directions to a trust protector, 
who then goes to the trust itself, and in almost each and every in- 
stance, the trust then provides loans of paintings, jewelry, 
shouldn’t these be treated as taxable distributions? 

Mr. Avi-Yonah. They should be. 

Senator Coleman. But the issue here is that the lawyers can 
look at this and say from a form perspective there is a question 
about who the beneficial owner is? 

Mr. Avi-Yonah. I frankly find it hard to believe that any lawyer 
would actually condone these kinds of transactions that include the 
loans and the flowing of the money back to the United States. The 
documents that I have seen all had to do with the outflow of 
money. I mean the transfer of the options in exchange for the an- 
nuities and so on, these are blessed with legal opinions. I think it 
will be hard to find a lawyer who would actually say that there is 
no problem with all of these essentially distributions of trust assets 
back to the United States. That I think crosses the line. 

Senator Coleman. I think it crosses the line, too, and this is not 
my area of law. This is not my expertise. But common sense would 
dictate that when you have this repetitive pattern you have got a 
problem. 

Does the trust protector have some responsibility there? 

Mr. Avi-Yonah. I think the trust protectors have responsibility, 
but under current U.S. law — the trust protector is not a common 
concept in U.S. trust law. It is common in the laws of these other 
jurisdictions, so we do not really have this concept and, therefore, 
we do not impose any particular responsibility on the trust protec- 
tors as a legal matter. 

I mean, I certainly think that this is an area that we should per- 
haps be looking at. 

Senator Coleman. Let me, if I can, go to solutions. First of all, 
I think. Professor, you testified that the Organization of Economic 
Cooperation and Development could help us address the problem. 
Commissioner Everson said that he is not sure of that. 

Mr. Avi-Yonah. Yes. 

Senator Coleman. Can you tell us how the Organization of Eco- 
nomic Cooperation and Development could help? And then, Mr. 
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Brown, if you would respond, what can we do to close these loop- 
holes? What can we do to make sure that we somehow bolster the 
confidence in a system that right now has loopholes that people are 
driving big trucks through? 

Mr. Avi-Yonah. The OECD, the Organization of Economic Co- 
operation and Development, has had a project since 1998 to crack 
down on tax haven abuses, and we have a patchy history of co- 
operation with that project. That varied, I think. Basically, initially 
we cooperated very nicely. Then we did not cooperate very much. 
And after September 11, we realized that there may be terrorist 
money-laundering types of issues associated, so we started cooper- 
ating a little bit more. 

One particular example that I think would be helpful is that they 
have developed, the OECD has developed an exchange of informa- 
tion agreement in the model tax treaty and also model tax ex- 
change of information agreement that is far in advance of anything 
that we have in our tax treaties today. And I think it would be very 
helpful if we renegotiate these agreements, for example, that Sec- 
retary O’Neill negotiated early on in the Bush Administration with 
the tax havens along those lines, because it provides for much more 
extensive, much more elaborate exchange of information than what 
is available today from any jurisdiction. 

Senator Coleman. Thank you. Mr. Brown. 

Mr. Brown. Well, since you are focusing on the offshore aspects 
of this, I think we should look at possibly tightening up the Regula- 
tion S requirements, which I have referred to in my statement. 
Those were tightened up already in 1997 or 1998 in response to 
some abuses at that point, so some further tightening there. And 
a couple of people have already mentioned today further focus on 
the professionals and the companies handling these transactions. 

Senator Coleman. Thank you, Mr. Brown. Senator Levin. 

Senator Levin. Professor Avi-Yonah, just to kind of expand on 
your testimony here, the control — I do not know if you can see this. 
This is Exhibit 1 in your book,i by the way, if it is easier for you. 
But just looking at that second column from the right, these securi- 
ties were purchased at the direction of the Wylys, real estate pur- 
chased at the direction of the Wylys, business ventures invested in 
at the direction of the Wylys. This is what all the evidence is 
through e-mails and others and another witness, who was one of 
the protectors, will subsequently tell us about. Art and jewelry 
used by the Wyly families, paintings of the Wylys. 

What that shows, according to your testimony, is basically the 
beneficial — as you put it, that these should be treated, put it this 
way, as taxable transactions, basically. Is that correct? 

Mr. Avi-Yonah. I think what this would make is to render all 
of these trusts that are in your first column in the left into grantor 
trusts, which means that the assets are treated as assets of the 
Wylys and they get taxed on all of their income, not just the in- 
come that flows back into the United States, but the entire 

Senator Levin. All the income of the trust? 

Mr. Avi-Yonah. Yes. 

Senator Levin. Not just the second from the right column. 


^ See Exhibit 1 which appears in the Appendix on page 622. 
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Mr. Avi-Yonah. Correct. 

Senator Levin. Very specifically, in both areas, Professor, first 
you said that you have taken a look at some of the recommenda- 
tions that we make in our report to try to pierce this veil of secrecy 
and to try to look at the substance rather than at the form and to 
try to make our laws much stronger, tougher, get rid of loopholes 
which focus on form rather than substance, which allow these kind 
of charades to occur. 

Specifically, what would be the one or two most important things 
that you think we could do in that regard? 

Mr. Avi-Yonah. Well, I think the main focus should be on this 
question of who controls various foreign entities, and I think it is 
a very good idea, what you recommended, that there will be a pre- 
sumption that if a U.S. person sets up an entity in a tax haven ju- 
risdiction, then there will be a rebuttable presumption that he or 
she controls that entity, which they can rebut. But currently, as 
you pointed out, the IRS bears the burden of proving it. 

The other aspect of this, I think, that needs to be addressed is 
the secrecy issue, that is, how will the IRS know that these entities 
in tax havens exist. And I think about that I would encourage giv- 
ing the IRS more resources to focus on this area. I would encourage 
renegotiating, as I mentioned before, the exchange of information 
agreements to make them broader and more automatic and the 
like. 

Senator Levin. Thank you. 

Now, Mr. Brown, if someone directs the investment activities of 
offshore entities, should they include those stockholdings, basically, 
of those entities in their own SEC filings? 

Mr. Brown. In my opinion, yes. Even unexercised control is con- 
trol. 

Senator Levin. And where it is exercised, it is really control. 

Mr. Brown. It is really control. 

Senator Levin. Thank you. 

Mr. Chairman, thank you, and I want to thank this panel, not 
just for their presentation here today, but they have also been very 
helpful to us in preparing for today, answering technical questions, 
and we are very grateful. 

Senator Coleman. Thank you. Senator Levin. Senator Lauten- 
berg. 

Senator Lautenberg. Mr. Chairman, unfortunately I was not 
able to hear the testimony nor the questions that were previously 
asked, and I do not want to take up a lot of time, and I will reserve 
the opportunity to send questions in writing and look for a re- 
sponse. But I would just ask this, if it is not redundant, and I 
would appreciate your response: 

Have IRS resources kept up with the burgeoning tax shelter 
growth that we have seen over the past 10 years? 

Mr. Avi-Yonah. I think the answer is clearly no. The previous 
Commissioner, Commissioner Rossotti, testified in 2004 that there 
was a loss of about 20,000 full-time positions between the early 
1990s and 2004. This has to some extent been made up since then, 
but not fully, and you have to remember that in the meantime the 
complexity of the tax law is increasing all the time, and the com- 
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plexity of the economy is increasing all the time. So I think the an- 
swer is no, that they don’t have enough resources. 

Senator Lautenberg. Mr. Brown, do you have a view on that? 

Mr. Brown. I really do not have a view as to the IRS. You might 
ask a similar question as to the other regulatory agencies, like the 
SEC, for example. They have had substantial increases in staff and 
funding, but you might ask whether that is appropriate levels for 
these areas. 

Senator Lautenberg. In short form, what is the SEC’s role? 
What would the SEC’s role be here? 

Mr. Brown. In policing the securities aspects of these inter- 
national transaction that violate Regulation S, the 1933 Act and 
violate the reporting provisions of Section 130 of the 1934 Act. 

Senator Lautenberg. But doesn’t that fall, Mr. Brown, to the 
IRS to ferret out these abuses and enforce the rules as they exist? 
One thing is obvious, and that is that the rules are inadequate in 
managing what should be routine reporting. 

So I think it is fair to say that — and I understand that Mr. 
Everson had some things to say after I left about the resources that 
the Administration was going to supply to IRS was adequate and 
that we should support it. But the fact is that the numbers are 
easy to deal with, and that is, there is a significant cut coming in 
terms of the number of people that — there are going to have to be 
reductions in force. So that there is a design, as far as I am con- 
cerned — and I stand on this. There is a design to not make it too 
tough on people who are so fortunate as to have amassed fortunes 
beyond the belief of most people in the country. And they are still 
not content with those, and we have — I recognize we are not writ- 
ing laws on morality here, but that is too bad. But the fact is that 
where things are inadequate to the mission and when we see the 
revenues lost, when the deficit continues to burgeon, and we go 
happily along our path of making sure that taxes for the wealthy 
and the super-wealthy are diminished. 

I did not do badly in business, but I am not in that league, and 
I would not do it in the first place. 

Thanks, Mr. Chairman. 

Senator Coleman. Thank you. Senator Lautenberg. Senator Day- 
ton. 

Senator Dayton. All I can say to my colleague Senator Lauten- 
berg is if this were a tome on morality, it would be extremely short, 
because there is not any morality here. These ventures are amoral 
at best, and immoral, as you said very eloquently in your opening 
statement, at worse. 

I do not have any specific questions of this panel, Mr. Chairman. 
Thank you. 

Senator Coleman. Thanks, Senator Dayton. 

I just want to, if I can, ask one follow-up question of the pro- 
fessor. These offshore jurisdictions, the Caymans, Isle of Man, Trin- 
idad, Tobago, Jersey, and Guernsey, they depend on these offshore 
transactions. They are a big part of their economy. So do we have 
any leverage? Is there a carrot and a stick approach that we can 
use to, in effect, force them to work with us, to cut through the 
shroud of secrecy? Do we have the ability to get them to step up 
to the plate, to work with us to make sure that we can pierce the 
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veil where, in fact, transactions are being conducted to perpetuate 
a fraud? 

Mr. Avi-Yonah. Yes, I think we certainly do. As far as the carrot 
is concerned, I think it would be a good idea to consider some form 
of aid to wean them off the offshore sector. A lot of the benefits of 
the offshore sector go to professionals that reside in the United 
States or in other rich jurisdictions. These fees and the trans- 
actions were not paid to people in the Caymans or in the Isle of 
Man. Those people do — I mean, these are shell corporations. They 
do ministerial things. They do not earn a lot of money. But, of 
course, for those jurisdictions this is a significant amount. For pea- 
nuts, we could really enable them to restore all of that income, and 
it is a very small percentage compared to the trillions of dollars 
that they handle. 

As far as the stick is concerned, I think fundamentally the re- 
ality is that nobody, except for maybe drug launderers, leaves their 
money in any of these jurisdictions. They have to go back into the 
United States or into other rich countries because that is where the 
investment opportunities are. So we can, I think, close up the tax 
havens overnight if we said something like if you don’t cooperate 
with the exchange of information, the payments to you will not be 
deductible, or they will not qualify for the interest exemption which 
would mean no withholding tax. 

If we did that, and we can do that in cooperation with the Euro- 
peans, who are very interested, and with the Japanese, we can 
shut them off within a week completely. 

Senator Coleman. Mr. Brown. 

Mr. Brown. Two things along those lines, and. Senator Levin, 
the presumption of control that is much less problematic in the se- 
curities aspect than I think it would be in the tax aspect. The other 
is in the Regulation S offering, following up on what the professor 
was saying, that if you identify certain of these jurisdictions, the 
issue in some of the securities transactions is what I will call 
fiowback into the United States, that is, the security leaves the 
United States and you do not want it coming back to the United 
States unless the protections are set. So require a longer holding 
period, for example, for securities that go into some of the jurisdic- 
tions that you have identified as abusive jurisdictions. 

Senator Coleman. Thank you, Mr. Brown. Thank you. Professor. 
The panel is excused. 

I would now like to call our third panel of witnesses: Haim 
Saban, Robert Wood Johnson IV, and Michael C. French. 

Mr. Saban and Mr. Johnson are two individuals who were ad- 
vised to execute the POINT tax strategy to defer and eliminate cap- 
ital gains from taxation. I am appreciative that they can testify be- 
fore us today and look forward to understanding what their various 
advisors told them they could do, what they understood the POINT 
transaction could accomplish, as well as their understanding as to 
the validity of the transaction. 

Mr. Saban, I want to thank you on behalf of my children, who 
grew up watching the Mighty Morphin Power Rangers. You 
brought years of entertainment to my family. 
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Mr. Johnson, I grew up in Brooklyn, New York, went to school 
at Hofstra, which is the training grounds for the New York Jets, 
and I wish you luck in the upcoming season. 

And I want to mention on the record that the Subcommittee in- 
vited Sam and Charles Wyly to testify before us today. I have been 
advised that the Wylys, along with Sharyl Robertson, who was in- 
volved in the operation of the Wyly offshore trusts as a trust pro- 
tector, have all declined to testify, citing their Fifth Amendment 
privileges. It is unfortunate that the Wylys and Ms. Robertson are 
not before us today, but I respect their constitutional rights and 
privileges. However, I am looking forward to hearing from Michael 
French who was involved with the Wylys offshore network as a 
trust protector and will shed some light and details on the Wyly 
offshore trusts. 

To all witnesses, I appreciate your attendance at today’s hearing 
and look forward to your testimony. As you will note, before we 
begin, pursuant to Rule VI, all witnesses before this Subcommittee 
are required to be sworn. I would ask you to please stand and raise 
your right hand. Do you swear that the testimony you are about 
to give before this Subcommittee is the truth, the whole truth, and 
nothing but the truth, so help you, God? 

Mr. Saban. I do. 

Mr. French. I do. 

Mr. Johnson. I do. 

Senator Coleman. Again, we will be using a timing system. At 
approximately one minute before the red light comes on, which 
means you should conclude your testimony, the light will go from 
green to yellow and will give you the clue to conclude your testi- 
mony. Your written testimony will be presented in the record in its 
entirety. We ask that you limit your oral testimony to no more 
than 5 minutes. 

Mr. Saban, we will have you go first, followed by Mr. Johnson. 
We will finish up with Mr. French. After we have heard your testi- 
mony, we will turn to questions. Mr. Saban, you may proceed. 

TESTIMONY OF HAIM SABANJ SABAN CAPITAL GROUP, INC, 
LOS ANGELES, CALIFORNIA 

Mr. Saban. Thank you. Good morning, Mr. Chairman, Senator 
Levin, and Members of the Subcommittee. I understand that the 
Subcommittee’s focus this morning is on the role of professional 
firms and advisors with regard to certain tax-related transactions. 
Thank you for the invitation to testify regarding my own experi- 
ence with the promoters of a 2001 transaction that you have re- 
ferred to as “the POINT transaction.” 

To the extent that my testimony can in some way assist you in 
strengthening and improving public policy in this area, I am 
pleased to be able to do so. 

You asked that I be prepared to address a number of specific 
questions regarding the POINT transaction. If you would allow me, 
I would like to first give you some background on how I became 
involved with this transaction, and then I will be happy to answer 
specific questions that you may have. 


^The prepared statement of Mr. Saban appears in the Appendix on page 139. 
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Since my arrival in this country in 1983 and my subsequent nat- 
uralization as an American citizen, I have been fortunate in count- 
less ways, both in my personal life and in business. I have had the 
benefit of some very successful investment opportunities. In 2001, 
I found myself in a situation where it seemed likely that I would 
be receiving a significant amount of income from the anticipated 
sale of Fox Family Worldwide. I consulted my trusted tax and legal 
advisor, whose advice I have followed for 15 years, and asked that 
he explore tax planning possibilities regarding the expected income. 

After several months, my advisor, accompanied by an individual 
from Quellos, came to me with what appeared to be a very com- 
plicated proposal for tax deferral. It involved numerous steps and 
entities. I did not understand the structure of the transaction, but 
I did have two concerns that I raised with my advisor: That the 
transaction be legal, and that a reputable law firm would say so. 

My advisor assured me that this was the case. I am neither a 
lawyer nor an accountant. In fact, my formal education ended when 
I finished high school. As a result, I relied on those assurances and 
left the structures and details of the transaction to others. 

Long after the transaction was concluded, I learned that I had 
been poorly advised in 2001 and that there were problems with the 
assurances that I received at the time. I was quite upset, to say 
the least. I am now in the process of arranging with the IRS and 
State authorities to pay the taxes, interest, and substantial pen- 
alties. 

Again, I appreciate the opportunity to share my experience with 
you, and I would be happy to answer your questions. 

Senator Coleman. Thank you, Mr. Saban. Mr. Johnson. 

TESTIMONY OF ROBERT WOOD JOHNSON IV, NEW YORK, NEW 

YORK 

Mr. Johnson. My name is Woody Johnson, and I am here in re- 
sponse to the Subcommittee’s request to discuss a transaction that 
occurred more than 6 years ago. 

I have been in business for 30 years, and over that time I have 
entered into many transactions. In each transaction, I have always 
relied on advisors and counsel. In 2000, I entered into a financial 
transaction with complex tax implications. Before entering into this 
transaction, I was advised by my long-standing accountant, Larry 
Sheinfeld, an investment advisor at Quellos, and Cravath, Swaine 
and Moore, one of the most prestigious and well-established law 
firms in the country, that their analysis of the tax implications was 
consistent with the Tax Code. In short, I was assured by my advi- 
sors that this transaction was legal. I would never have entered 
this transaction had I believed otherwise. I even asked for and re- 
ceived a formal legal opinion from Cravath approving the trans- 
action. 

I want to emphasize for the Subcommittee that I did not and do 
not have any personal knowledge about the particular steps or de- 
tails of the transaction. As I do for all of my business dealings, 
even substantial ones, I relied on my staff and on our attorneys, 
accountants, and investment advisor to handle those details. And, 
therefore, I have previously told the Subcommittee I cannot answer 
necessarily specific questions about the details of the transaction. 
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In 2002, again relying on the advice of my attorneys and account- 
ants, I voluntarily came forward and fully disclosed this trans- 
action to the IRS. In subsequent years, the IRS audited the trans- 
action and challenged the claimed tax treatment. I then settled 
with the IRS and agreed to pay 100 percent of the tax owed, plus 
all interest. 

Also, I would be willing to answer questions that I am capable 
of answering. 

Senator Coleman. Mr. French. 

TESTIMONY OF MICHAEL C. FRENCH, i FORMER WYLY TRUST 
PROTECTOR, DALLAS, TEXAS 

Mr. French. Thank you, Mr. Chairman. Mr. Chairman, Senator 
Levin, and Members of the Subcommittee, I would like to begin by 
thanking the Subcommittee staff, in particular Robert Roach and 
Mark Nelson, for their courtesy and professionalism with respect to 
this matter. 

My name is Michael C. French. I reside in Dallas, Texas. I am 
the retired chairman of the board of Scottish Re Group Limited, a 
life reinsurance company that I founded and took public in 1998 
and listed on the New York Stock Exchange. It has become one of 
the largest life reinsurance companies in North America. 

I practiced law in Dallas from 1970 to 1992 with the firm of 
Jackson and Walker, focused primarily on corporate transactions. 
Some of my largest clients in the law practice were companies in 
which the Wyly family in Dallas had interests. 

At the end of 1992, I left the active practice of law and formed 
a relationship with the Wyly family, joining several of their compa- 
nies as a director and consultant. And I was also very active in the 
establishment, in 1993, of Maverick Capital, an investment man- 
agement business that was sponsored by the family, and I re- 
mained active in that business until 2000, by which time Maverick 
had grown to have over $7 billion under management. 

I severed my relationship with the Wyly family and sold my in- 
terest in Maverick in the year 2000. 

It is important to note that in testifying today I am constrained 
by several factors. First, I have been instructed by the Wyly’s coun- 
sel that they consider me to have been providing legal services to 
them during the period from 1993 to 2000, and further instructing 
me not to disclose any privileged attorney-client communications or 
attorney work product. 

I am also limited in that I severed my ties with the Wyly family 
and their companies over 6 years ago and have very little knowl- 
edge of their activities since that time. And for that matter, a sub- 
stantial portion of my time for up to 3 years before I severed my 
relationship with them was spent much more in building and oper- 
ation Scottish Re on a full-time basis and not on Wyly family mat- 
ters. 

In addition, my separation from the Wyly family was not entirely 
cordial and under the terms of a settlement agreement, I was re- 
quired to return to them or destroy any documents I had relating 
to their affairs. 


^The prepared statement of Mr. French appears in the Appendix on page 140. 
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And last, I am not an expert on tax issues relating to foreign 
trusts and have never practiced law in that area, although I was 
exposed over the years to the advice of a number of attorneys who 
did. 

In addition to my other activities, I served as a protector of var- 
ious Wyly family trusts in the Isle of Man from 1992 until late 
2000. Both the Wyly family and I received advice from various law- 
yers and law firms regarding the establishment, structure, and op- 
eration of those trusts. To the extent that advice related to me indi- 
vidually, as opposed to me as a representative of the Wyly family, 
I am able to discuss it and I am not constrained by their attorneys’ 
instructions regarding their attorney-client privileges. 

In that regard, I was a beneficiary of an Isle of Man trust similar 
to some of the Wyly trusts and while I believed, based on the legal 
advice that was given to me, that the trust was a legally effective 
mechanism, I became concerned that it was too aggressive in light 
of the newer IRS pronouncements that started coming out around 
2000. Therefore, I unwound the deferral mechanism in February 
2001 and had the trust domesticated to the United States at the 
end of 2002. 

And with that, I will be pleased to try and answer any of your 
questions. 

Senator Coleman. Thank you very much, Mr. French. We appre- 
ciate your candor. We understand there are some limitations on 
your testimony 

Just first, Mr. Saban and Mr. Johnson, each of you were involved 
in transactions where you were going to realize a significant 
amount of gain, capital gain. And I presume it is not unusual in 
those circumstances to go to your lawyers and say hey, we would 
like to minimize our tax liability within the bounds of the law. I 
presume that is not an unusual thing to do? 

Mr. Johnson. That is right, it is not unusual. 

Senator Coleman. Mr. Saban. 

Mr. Saban. I concur. 

Senator Coleman. Mr. Saban, you then went to Bryan Cave, a 
very prominent law firm in St. Louis. And Mr. Johnson, you went 
to Cravath, Swaine, which is a very prominent law firm in New 
York. Is that correct? 

Mr. Johnson. Correct. 

Senator Coleman. Mr. Saban. 

Mr. Saban. I did not go to Bryan Cave. 

Senator Coleman. Let me back up. You requested that one, the 
POINT deal be kosher; and two, that prominent law would provide 
an opinion letter indicating that it was kosher. Is that correct? 

Mr. Saban. This is accurate. 

Senator Coleman. And so, in the end, you got an opinion from 
a very prominent firm essentially saying this was a kosher deal? 

Mr. Saban. Correct. 

Senator Coleman. If I can use Senator Levin’s chart on the 
POINT strategy, 1 I have a couple more questions. 


^ See Exhibit 6 which appears in the Appendix on page 722. 
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Mr. Johnson, did anyone ever talk to you about the entities 
known as Jackstones or Barnville that were set up in the Isle of 
Man? 

Mr. Johnson. I testified before your Subcommittee and I did not 
recall that. 

Senator Coleman. Mr. Saban, did anyone talk to you about set- 
ting up entities in the Isle of Man named Barnville and 
Jackstones? Do you recall that? 

Mr. Saban. When this chart was presented to me by my advisor 
I said to him, I am sorry, I cannot even begin to get my arms 
around this. 

Senator Coleman. Even if you had a college degree, Mr. Saban, 
it would be difficult getting your arms around this. 

Mr. Saban. If I was a professor, I do not think I could get my 
arms around this. I just said answer those two questions. Is it ko- 
sher? And can we get a reputable firm to say so? 

Senator Coleman. One of the things involved in these trans- 
actions to support the tax benefits was an investment piece. Did 
anybody talk to you about the investment piece and why an invest- 
ment piece was necessary for you to cover some tax losses, either 
Mr. Saban or Mr. Johnson? 

Mr. Johnson. I do not recall being told what the implication of 
the investment piece was, no. 

Senator Coleman. Mr. Saban. 

Mr. Saban. It was mentioned to me that there were two compo- 
nents, the tax deferral component as well as the investment piece. 

Senator Coleman. Did Quellos indicate to you which was the 
main part of this deal, what this was all about? 

Mr. Saban. It was very clear to me that the main part of the deal 
was tax deferral. 

Senator Coleman. This is a pretty significant way to write off a 
lot of gain. Did that raise any questions in your mind about the 
amount of gain that could be written off by this kind of complex 
transaction? Mr. Johnson. 

Mr. Johnson. I thought it was a deferral mechanism, rather 
than an ability not to ever pay those taxes. But it was one that I 
think we paid a fairly large fee, so I assumed that it had been care- 
fully researched. 

Senator Coleman. Do you recall what your fee was? 

Mr. Johnson. I think it was over $5 million. 

Senator Coleman. Mr. Saban, do you recall what your fee was? 

Mr. Saban. Close to $50 million. 

Senator Coleman. Mr. French, can you explain to the Sub- 
committee what a trust protector does, from your perspective? 

Mr. French. In the context that I was involved 

Senator Coleman. Specifically, from 1992 to 2000, regarding the 
offshore trusts of Sam and Charles Wyly, can you tell me what you 
saw your responsibilities to be? 

Mr. French. First, the — probably pretty much the only power 
that a protector had under those trust documents was to remove 
the trustee. In connection — and that essentially was it. There may 
have been a few other collateral powers, but not many. 

But in connection with my being appointed as a protector in 
those trusts in 1992, I personally asked for advice from the attor- 
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neys who were setting all of that up about what exactly is the role 
of a protector. And was told hy them that one of the functions 
would he to serve as a communication trail between the bene- 
ficiaries and the trustees, that recommendations with respect to 
transactions could be made. 

And so that was what I understood to be part of the role and 
part of the role that was blessed by the attorneys who set up the 
entire structure. 

Senator Coleman. So, as trust protector, you would get rec- 
ommendations from the grantor and the beneficiaries, and give 
them to the trustees themselves, who would then have the option 
of executing the recommendations; is that correct? 

Mr. French. That is correct. 

Senator Coleman. How many recommendations do you think you 
were involved in making? 

Mr. French. I really do not recall anymore. Senator. 

Senator Coleman. Can you give me a ballpark figure? 

Mr. French. It was a long time ago. No, I really do not because 
I phased out of that somewhere after the mid-1990s and I really 
do not recall. I saw a number of documents in the document list 
when I was testifying before the staff, but I never counted them, 
so really cannot. 

Senator Coleman. Do you recall a recommendation ever being 
rejected by the trustees? 

Mr. French. Not rejected. I do recall a few situations where the 
trustees had some concerns about some specific investments. 
Frankly, I do not recall making recommendations with respect to 
those investments. But they expressed a concern to me later about 
some investments they had. 

Senator Coleman. But not rejecting a recommendation? 

Mr. French. No. 

Senator Coleman. If I can ask you to look at Exhibit 10, ^ it is 
a letter in the exhibit book over there. If you would just open that 
up and turn to Exhibit 10, the big thick book there. 

Mr. French. OK, I have Exhibit — a letter dated April 20? 

Senator Coleman. This purports to be a letter — I think this is 
from you, is it not? Your signature is on this, yours and Sharyl 
Robertson’s. This is to Lome House Trust, whom I presume to be 
the trustee. 

And the letter is very detailed. “Pursuant to Section 8 of the 
Pitkin Non-Grantor Trustee Agreement,” etc. “To exercise 100,000 
Michaels Stores options held in Roaring Creek, Limited, which is 
owned by the Pitkin Non-Grantor Trust using a cashless exercise 
through First Boston Corporation and Lou Schaufele being the 
broker.” “The committee recommends selling all the stock at a price 
to exceed at least $20 per share.” “The exercise price is $3.00 a 
share, requiring $300,000 to exercise the stock with Michaels 
Stores.” “Cash in excess of’ — and so on. 

This is a very detailed letter that you sent. Where did this infor- 
mation come from? 

Mr. French. The information? 


^See Exhibit 10 which appears in the Appendix on page 732. 
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Senator Coleman. Excuse me, where did the recommendation 
come from? 

Mr. French. The recommendation came from the Wylys. 

Senator Coleman. And that recommendation was then given to 
the trustee, who then executed this transaction? 

Mr. French. That is correct. I should note 

Senator Coleman. This transaction. 

Mr. French. Yes. I should note that the attorneys, again, that 
were involved in setting up these trusts were aware of this and had 
advised me that this was OK. 

Senator Coleman. Again, if you can turn to Exhibit 18 in the 
book.i 

Mr. French. Yes. 

Senator Coleman. This is a fax transmittal from you to Ronald 
Buchanan. Was Mr. Buchanan a trustee at Lome House Trust? 

Mr. French. Yes, he managed Lome House Trust. 

Senator Coleman. Exhibit 18 starts off with “Please dispose of 
this fax after reading, as there will be ample documentation as 
needed.” 

And then it says “It is expected that a recommendation will be 
made to Wychwood that the Plaquemines Trust, and another trust 
settled with Wychwood by Pitkin, should contact Lehman regard- 
ing acquiring call options on SSW, probably for about 2 years in 
the market. Wychwood would finance the transactions through 
loans from Lome House entities. It is likely that a portion of the 
price could be financed through Lehman.” 

Again, this direction came from where? 

Mr. French. This direction came from the Wylys. 

Senator Coleman. And by the way, this fax says “Wychwood 
would, in either case, be limited to approximately 600,000 to 
700,000 calls, in order to stay under 5 percent of outstanding 
shares and avoid SEC reporting.” Is that correct? 

Mr. French. That is what it says, yes. 

Senator Coleman. Did that ever raise any concerns to you, as a 
protector, that directions were being given here to avoid SEC re- 
porting? 

Mr. French. The SEC — the 13(d) rules is what I think you have 
made reference to, and they were a little bit legalistic in the way 
they — and I think they still are, as a matter of fact. They literally 
look to who has the legal power to vote the shares, who has the 
legal power to sell the shares. And then there are other provisions 
in there. 

But I think — no, I did not — at the time, I thought this was OK. 

Senator Coleman. My time is up. I will turn to Senator Levin. 
I will come back to the witness. 

Senator Levin. First, let me thank all of our witnesses for com- 
ing here today. I know that, Mr. Saban, you had to travel a long 
way to get here and you are returning that distance. I do not know 
how far the other two came, but we appreciate your being here and 
just frankly, wish the Wylys were also here to give us their posi- 
tion. But they had a right to assert those constitutional rights. 
They did so. But it does mean that you should all be aware of the 


^See Exhibit 18 which appears in the Appendix on page 769. 
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fact that your presence here is very much appreciated by this 
Sybcommittee. 

Mr. Saban, you made reference to the fact that at some point in 
the presentation of this tax structure to you of this tax shelter, that 
you were told that there needed to be an investment piece added 
to it; is that correct? 

Mr. Saban. Correct. 

Senator Levin. And that you were told, as I understand, that the 
investment piece was needed so that the tax deferral piece would 
“hold water?” 

Mr. Saban. Correct. 

Senator Levin. And that the tax deferral was “ad infinitum.” 

Mr. Saban. Correct. 

Senator Levin. Mr. Johnson, were you also told, when you were 
told that this was just a tax deferral and not tax avoidance that 
this was an ad infinitum tax deferral? 

Mr. Johnson. No, I do not recall that, no. 

Senator Levin. Did they tell you how long it would be deferred? 

Mr. Johnson. No. 

Senator Levin. Did you ask them how long it would be deferred? 

Mr. Johnson. I do not think — I do not remember doing that, no. 

Senator Levin. So that, in terms of what this bought you, in 
terms of what you thought it bought you — put it that way — which 
would be a tax loss to offset a tax gain, in your case, Mr. Saban, 
as I understood it, you had a taxable capital gain of about $1.5 bil- 
lion; is that correct? 

Mr. Saban. Correct. 

Senator Levin. And the cost to you, including that so-called in- 
vestment piece, was $50 million? 

Mr. Saban. I think it is a little more than $50 million, including 
various fees but it is the ballpark. 

Senator Levin. So in the ballpark of $50 million. You were in- 
formed by your lawyer and adviser that you could obtain a capital 
loss to offset your capital gain of $1.5 billion. 

Now you are a businessman. Did that not raise alarm bells in 
your head? I know $50 million is a lot of money. It is about $49- 
plus million more than I will ever have, and $49.9 million than 
most Americans will ever have. So I am not talking in terms of 
that not being a lot of money. I am talking about relative to what 
you were buying, a tax loss of $1.5 billion. That is about a 2,500 
percent return on that investment. 

Did that not ring off some alarm bells in your head? 

Mr. Saban. It did, which is why I asked my advisor, who has 
been by my side for 15 years, is this completely kosher; i.e. legal? 
And would a reputable law firm say so? And the man who was 
with me for 15 years assured me that this is the case. 

Senator Levin. Have things really gotten so bad in this country 
that avoiding taxes to the extent that you thought you were 
doing — of not paying capital gains on a $1.5 billion — could be pur- 
chased with such a relatively small cost? 

It seems to me that is the fundamental question that you both 
face as legitimate business people. Have we really gotten to that 
point where you do not say something is wrong here? Something 
smells here. Something is rotten here? 



45 


Mr. Johnson, did you have alarm bells go off in your head when 
you, for a few million dollars as I remember, were purchasing a tax 
loss of about — what was that, $145 million? 

Mr. Johnson. I think it is safe to say that — yes. And that is why 
I relied on my advisors, both legal advisers and investment advis- 
ers, and we got that opinion from Cravath because we wanted to 
make sure that this deferral strategy was correct and legal and co- 
pacetic with the IRS code. 

Senator Levin. It turns out it was not copacetic with the IRS, to 
put it mildly. And it is not copacetic or acceptable to, I think, any 
kind of average person who says what is going on here that profes- 
sionals are giving advice to people who have huge capital gains 
that they can shed those capital gains, just shed them like a piece 
of clothing for a relatively tiny cost? 

We are going to press these professionals who come before us 
later. But I have to tell you I believe that there is some responsi- 
bility in you to just say to these people, something has got to be 
wrong here, have you folks checked out the transactions that un- 
derlie this creation? 

I will leave it at that for you. 

Mr. French, it appears that the Wyly protectors, and you being 
one of them, the trust protectors, made recommendations to the 
trustees. You have already testified to the Chairman’s question 
that these recommendations to the trustees were invariably carried 
out. There may have been an exception, but basically how many 
recommendations would have been made to the trustees? Would it 
be in the hundreds? 

Mr. French. I do not think I participated in that many rec- 
ommendations but I do not have 

Senator Levin. Would it be a lot over the years? Would there be 
a significant number of what you call recommendations that were 
made? 

I am going to put in front of you Exhibit 4.^ These are rec- 
ommendation after recommendation after recommendation. We 
have identified about 100 of them. Let me just give you some of the 
recommendations that were made to you — made to the protectors, 
first of all. 

In Exhibit 4, there is a letter from Shari Robertson. “Mike 
French and I would like to recommend to the trustee to purchase 
the following security from Sam Wyly ... in one of the foreign cor- 
porations owned by Bulldog Trust.” 

Another one, “the protectors are prepared to recommend ... to 
move a stock a block out at $15 a share.” 

Another e-mail, “Here’s a brief outline of the usual process . . . 
for acquisitions [of art].” Acquisitions of art. “I usually get the in- 
voice and forward it to the Isle of Man . . . indicating that ‘the pro- 
tectors recommend payment.’ ” 

Next, “The protectorate committee recommended that you con- 
sider that the Tyler Trust consider the purchase of collectibles and 
art work. I am attaching following invoices totaling $450,000.” 


^ See Exhibit 4 which appears in the Appendix on page 629. 
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Next, “Shari Robertson and I, as protectors, recommend that the 
trustee consider contributing $10,000 to the lobbying effort” — this 
is a fax from you. 

And so forth, page after page of recommendations, so-called, to 
the nominal trustees here. 

Do you remember making these kinds of recommendations? 

Mr. French. Yes, to the extent that these reflect that they came 
from me, although some of the dates do not look right because the 
first one says 2002. I was long gone from the Wyly organization 
long before that. 

Senator Levin. But you remember these kind of recommenda- 
tions being made? 

Mr. French. Not so much with respect to some of the artwork. 
There were a few that I recall about art, but not all of these, I do 
not believe. French Empire chandeliers and things like that. 

I believe when I went over this with the staff they had some — 
these were faxes, not e-mails, and a lot of them may have had my 
name on it but no signature. And some others did not have my 
name on it, at all. 

Senator Levin. It says here, talking about chandeliers, “The pro- 
tectors,” that is you, “recommend the purchase of French Empire 
chandelier for $24,421.” That was from Shari Robertson and you. 
Do you remember that? 

Mr. French. I believe if you go back and find that document, it 
has my name on it but I did not sign that document. 

Senator Levin. Were you aware of that kind of 

Mr. French. Actually no, not really. These in the later years, a 
lot of recommendations appeared to have been made that I was not 
aware of, particularly with respect to personal matters. 

Senator Levin. How about things like real estate investments 
and recommendations? 

Mr. French. I do not recall ever making a recommendation with 
respect to a real estate transaction. 

Senator Levin. What kind of recommendations did you make, 
that you recall? 

Mr. French. They were earlier on and they related to dealing 
with investments that were held by the trust, either investments 
in some of the companies. Sterling Software, Michaels Stores, etc., 
or Maverick Fund, things like that. 

Senator Levin. Where were those requests to you from? 

Mr. French. The request that you make the recommendation? 

Senator Levin. Yes. 

Mr. French. Those directions or instructions or requests, what- 
ever, generally were communicated to me from the Wylys, usually 
via Shari Robertson. 

Senator Levin. My time is up. I hope there will be another 
round, though. 

Senator Coleman. We will have another round. Senator Levin. 

Senator Levin. Thank you. 

Senator Coleman. Senator Lautenberg. 

Senator Lautenberg. Thanks, Mr. Chairman. 

I want to thank our people at the witness table, Mr. Saban, Mr. 
Johnson, and Mr. French. I want to say this: I know both of you, 
not directly but through content, and have respect for you and your 
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business accomplishments. Mr. Johnson, I know more about you 
because we come from the same State and respect what you have 
done. 

One of you shows that in America you can succeed as no other 
place. The other of you has taken family wealth acquired over a lot 
of years and used it for many good purposes, charitable in each 
case. 

But I am disturbed and the advantage that Senator Levin, he 
had the opportunity to ask my questions first. And that is — and by 
the way, Mr. Chairman, do any of these signs say disregard Lau- 
tenberg? 

Senator Levin. Exhibit 4.^ 

Senator Lautenberg. Exhibit 4 for the witnesses to see. 

Whether we use the words kosher or copacetic, I think I sense 
an area of discomfort in the use of the words, because there has 
to be an awareness of some sort that you are paying less tax. You 
both each said yes, deferred taxes. 

But why were taxes being deferred? Is that not, in your view, an 
obligation of citizenship? Either Mr. Saban or you, Mr. Johnson. 

Mr. Johnson. I agree 100 percent, it is an obligation. 

Mr. Saban. I concur. 

Senator Lautenberg. So then why not? I almost feel on the 
other side of the table, and I started a company with a couple of 
other poor boys and we succeeded beyond our wildest expectation. 

But I feel that just being in this country, when my grandparents 
came they brought my parents as very small children, is such a 
distinct honor, such a distinct miracle. 

And believe me, I am not happy when my taxes or my estimates 
have to be paid and so forth. There is always some concern about 
what am I doing. 

And then when I think about the fact that we are spending 
money on research against cancer and diabetes and things of that 
nature, I say what a treat, that we are spending money on edu- 
cating people. Not enough. But I think wow, what a wonderful op- 
portunity this is. 

So forgive me each of you, we are just on a different telescope, 
I guess. 

Because some alarm had to be raised or some concern had to be 
raised with the fact that you were actually laying out very little 
cash, on a relative basis. We heard your discussion, Mr. Saban, 
with Senator Levin as he compared the down payment to the ulti- 
mate savings. 

I do not want to continue to ask the obvious but you sought the 
shelters, you got the shelters. And now, when they are out here in 
the public light, they do not look nice for either one of you for the 
kind of people that you are and the kind of people that you rep- 
resent, in many cases so well. 

Mr. Chairman, I am going to conclude my comments with one 
thing I wanted to ask Mr. Erench, one thing could be two or three 
but in keeping within the time constraint as you have laid out. 

Mr. Erench, what was the value of Maverick when you joined 
them in 1993? 


^ See Exhibit 4 which appears in the Appendix on page 629. 
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Mr. French. Maverick Capital was a startup enterprise that was 
going in the investment management business. It is a hedge fund 
manager. In the summer of 1993 we brought in an investment 
manager named Lee Ainsley from Tiger Management in New York 
and started looking for outside investors. 

Senator Lautenberg. Do you remember what the capital was? 

Mr. French. The capital of? 

Senator Lautenberg. That was put in initially by the Wylys. 

Mr. French. Some of the Wyly Trust were investors in the origi- 
nal fund. I do not recall how much that was. I think it was about 
$40 million. 

I do not know what the investment in Maverick Capital, the 
management company itself, was. 

Senator Lautenberg. Because it grew to $7 billion by 2000 

Mr. French. Yes. The assets under management grew to at least 
$7 billion at the end of 2000. 

Senator Lautenberg. And your being an educated man in the 
law and so forth, I hear from your comments some discomfort with 
the reach for these shelters that were overseas; am I correct? 

Mr. French. I think that might be getting into legal advice or 
something like that. Senator. 

Senator Lautenberg. I do not want you to overstep a bound, but 
can I ask your opinion? If the Wylys were at the table with you, 
do you think that they could say they were not aware of the value 
of these shelters? 

Mr. French. Unfortunately, Senator, I cannot speak for them. I 
do not know what they would say. 

Senator Lautenberg. Yes, well, you know them well enough to 
have an opinion about them. 

Mr. French. No. I really do not have that opinion. 

Senator Lautenberg. Thank you, Mr. Chairman. 

Senator Coleman. Thank you. Senator Lautenberg. 

I would know and I would associate myself with the concerns 
raised by Senator Lautenberg. But I would say to my friend from 
New Jersey that not every American is as thrilled and as exhila- 
rated by paying taxes, and the arrival of April 15 is not a day of 
celebration for many Americans. I just wanted to reflect on that a 
little bit. 

Let me get to Mr. French. I have a follow-up, Mr. French, about 
Exhibit 18.1 

When you were interviewed by staff you explained the reason 
that you asked that this document be destroyed is that you were 
worried the instructions from the protectors were becoming too de- 
tailed; is that correct? 

Mr. French. I think that is not quite what I said. Senator. First 
of all I do not specifically recall this situation, because it was 11 
years ago in terms of the specific conversations. But I was con- 
cerned — I had become concerned with the whole issue of making 
recommendations. These were fairly specific recommendations. And 
I just was not that happy with being asked to continue to make 
these sorts of recommendations. 


^See Exhibit 18 which appears in the Appendix on page 769. 
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Senator Coleman. Again, the recommendations came from the 
Wylys to you, and you then forwarded them on to the trustees who 
then, invariably, on almost every occasion, executed the rec- 
ommendations; is that correct? 

Mr. French. That is correct. To the extent that I was involved 
in recommendations, that is correct. 

Senator Coleman. The Ranking Member raised the issue of pro- 
tectors recommending personal property purchases, in one case a 
painting. I am reflecting on something that was in the Wall Street 
Journal yesterday, I am not going to give that automatic credence. 
I am rather going to ask you. 

The paper noted that, in 1996, Sam Wyly successfully bid at 
Sotheby’s for a painting by John William Godward. Shortly there- 
after, another Wyly-fnnded company in the Cayman Islands sent a 
letter to Mr. Buchanan at Lome House stating, “The protectorate 
committee recommended buying the painting.” The article goes on 
to note that Buchanan responded a few days later questioning 
whether the painting was a wise investment. Then the article says 
he received a strong letter from Mr. French stating that “we need 
to resolve this issue at once,” and insisting that Mr. Buchanan had 
“no legal grounds to question this transaction.” 

Did you, in fact write a letter to Mr. Buchanan regarding the 
painting by John William Godward? 

Mr. French. I do not recall the painting but the answer is yes. 
I think it is one of the exhibits around here someplace or it is ref- 
erenced in this report. I am looking for it right now but I cannot 
quite find it. 

That letter basically pointed out to Mr. Buchanan that under the 
terms of the trust, the instrument, the trust was permitted to do 
these kinds of transactions. 

Senator Coleman. But Sam Wyly himself in this regard was 
worried very strongly about purchasing this painting; is that cor- 
rect? You were not refiecting your own personal feeling about this 
painting. You had been instructed by the Wylys to push this mat- 
ter. 

Mr. French. I had no personal feelings about the painting. Sen- 
ator. 

Senator Coleman. Did Mr. Buchanan, in fact, apologize to you 
about this afterwards? 

Mr. French. Again I cannot find the document. 

Senator Coleman. I think Exhibit 44 is the document. ^ 

It reads, “Attached is language from the Deed of Settlement of 
the Bessie Trust. This language clearly authorizes a purchase of 
personal property for personal use and enjoyment,” etc., “unless 
there is a clear and unequivocal requirement of lOM law (which I 
doubt), that any such purchase that is specifically authorized by 
the trust agreement must nevertheless be weighed against the in- 
vestment,” etc. “The protectors have already recommended this 
transaction. Please advise if you are unwilling to proceed on that 
basis in light of the explicit authorization for the transaction con- 
tained in the Trust Deed.” 

Were you directed to prepare this message to Mr. Buchanan? 


^See Exhibit 44 which appears in the Appendix on page 1011. 
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Mr. French. It was my instruction, yes, to contact the trustee 
and see to it that this was accomplished, because it was permitted 
hy the trust agreement. 

Senator Coleman. Again, you are not providing legal counsel 
here, hut it is similar to the question that the Ranking Member 
asked Mr. Saban and Mr. Johnson. You are watching this go on, 
you are making very specific recommendations, and you have some 
knowledge that these trusts are supposed to have some independ- 
ence. 

At some point, do you say to yourself that a line is being crossed 
here? When detailed, specific instructions are not being followed, 
you come back with stern warnings. Viscerally and internally, did 
a light not go on and say, “We are crossing a line here that should 
not be crossed?” 

Mr. French. Not in connection with this particular transaction. 
Senator. I am not sure where I can go with what my feelings were 
here as we got into the later part of the 1990s, because that may 
be getting into these attorney-client privilege issues. 

Senator Coleman. I am not asking you about any advice you 
gave the Wylys. Just internally, your own internal sense, did you 
have sense that these recommendations were too specific, too di- 
rect, and were you concerned about crossing a line? 

Mr. French. I was concerned. Whether they were or they were 
not, I cannot say because we had been advised long ago by the 
counsel that was involved in this that this — I have been advised by 
the counsel that were involved in this that this was OK. Notwith- 
standing that, it began to trouble me. 

Senator Coleman. Senator Levin. 

Senator Levin. Thank you. 

First, Mr. French, I made a reference to Exhibit 4 in the first di- 
rection that was given by you to the nominal trustees, where it 
said, “Mike French and I would like to recommend to the trustee 
to purchase the following security and one of the following corpora- 
tions owned by the Bulldog trust.” 

And then, underneath it says, an October 9, 2002 letter. That is 
a misprint and we will correct that. You said you were not there 
in 2002. It should have been 1992. 

Mr. French. It was probably 1992. Yes. 

Senator Levin. Do you remember that, now that it is 1992? 

Mr. French. I still do not remember it. 

This was right after these, not too long after these trusts were 
set up. And again, the advice to me from the counsel who set all 
of these up was that it was OK to make these kinds of rec- 
ommendations. 

Senator Levin. The exhibit that this refers to, by the way, is ex- 
hibit 11a, where you got a copy of the letter to the trustee from 
Cheryl Robertson, which is — we are on Exhibit 11a, it says, “Car- 
bon copy, Michael Erench.” i 

Mr. French. Yes. Is this the one about the Photomatrix Corpora- 
tion? 

Senator Levin. Yes. But you still do not remember that one? 


^See Exhibit 11a which appears in the Appendix on page 741. 
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Mr. French. I thought you had referenced that other one and I 
apologize, Senator. Yes. I recall this. 

Senator Levin. Where did that recommendation to you come 
from — that request, come from? 

Mr. French. I do not specifically remember. I believe it came 
from Shari Robertson. 

Senator Levin. Where would she have gotten it from? 

Mr. French. From Mr. Wyly. 

Senator Levin. Which one? Which Wyly would that have been? 

Mr. French. Probably Sam Wyly, since it says to buy the secu- 
rity from Sam Wyly. 

Senator Levin. Mr. Saban, I just want to be real clear on the mo- 
tive — ^your motive and the reason and rationale for entering into 
this transaction. Am I real clear that the purpose of your entering 
into this transaction was that it was to reduce taxes? 

Mr. Saban. That is correct. 

Senator Levin. Now, were you told by the Quellos people that 
the source of the securities portfolio was a series of book entry 
trades that involved no real stock and no real cash? Were you ever 
informed of that? 

Mr. Saban. No. 

Senator Levin. Would you take a look if you would, Mr. Saban, 
at Exhibit 63b. ^ 

Mr. Saban. Is there a tab on 63b? Because I only see 63. 

Senator Levin. You do not see a 63b on there? 

Mr. Saban. There is no tab. 

Senator Levin. I just want to make sure that is a document that 
you signed. It is called: “Haim Saban Representation Certificate for 
Titanium Trading Partners LLC Federal Income Tax Opinion.” 

Mr. Saban. Thank you. 

Senator Levin. I guess that is the last page in the book. 

Mr. Saban. That is my signature. 

Senator Levin. Did you read that document? 

Mr. Saban. No. 

Senator Levin. That document purports to relate to an invest- 
ment of some kind. But the investment that was made here was 
just so the tax shelter would “hold water?” 

You did not get into this whole deal to make money, other than 
the benefit that you intended to receive from the tax loss; is that 
correct? 

Mr. Saban. That was the main purpose. 

Senator Levin. Was there any other purpose? 

Mr. Saban. There was a theoretical possibility of making money 
on the transaction of buying and selling stock. 

Senator Levin. That was not what motivated you; is that fair to 
say? 

Mr. Saban. No. 

Senator Levin. That is fair to say that, then? 

Mr. Saban. That is fair to say. 

Senator Levin. All right. Thank you. 


^ See Exhibit 63b which appears in the Appendix on page 1287. 
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Now, Mr. Johnson, did Quellos ever inform you that the source 
of the security’s portfolio was a series of book entry trades involv- 
ing no real stock and no real cash? 

Mr. Johnson. No. 

Senator Levin. Mr. French if you would take a look at Exhibit 
38 for me.i 

This is a chart that we have. Number 8 is taken from this ex- 
hibit. This relates to the Bulldog Trust. 

Mr. French. I have the exhibit. 

Senator Levin. All right. 

This was prepared I guess after you left by a Wyly trustee. He 
prepared a document describing the Bulldog Trust, which was a 
1992 trust. If you look at Exhibit 38, you will see the first line 
there says that, “The Bulldog Trust was created by a trust agree- 
ment dated March 11, 1992, between Sam Wyly, a wealthy U.S. 
person, and Lome House Trust Company Limited. The current 
trustee of the trust is IFG International Trust Company Limited.” 

Then the next paragraph is what I want to ask you about. “The 
reason for creating the trust was tax driven. Its purpose was to 
take the assets held/to become held within the trust and various 
Isle of Man companies owned by it outside of the settlor’s estate 
for U.S. gifts and estate tax purposes and at the same time to cre- 
ate a fund the income and gains of which were not attributable to 
any of the settlor or his family. The assets within the trust are now 
very substantial.” 

Was that an accurate description, from your recollection, of the 
Bulldog Trust? 

Mr. French. Senator, one of the things I am not an expert on 
is the attorney-client privilege. Let me make sure I am not step- 
ping over the line again. [Consults attorney.] 

Yes. That was my understanding. I apologize. 

Senator Levin. That is OK. That was an accurate statement of 
the Bulldog Trust? 

Mr. French. Yes. 

Senator Levin. It was tax driven? 

Mr. French. Yes. 

Senator Levin. Thank you, Mr. Chairman. 

Thank you again, all the witnesses. I do not know if Senator 
Lautenberg has any questions. 

Senator Coleman. Senator Lautenberg. 

Senator Lautenberg. I will be brief, Mr. Chairman. 

Once again it is obvious that our friends with the professional 
talent that they call upon would not knowingly do anything that 
it was illegal, that was against the law. And I respect that. The 
legal question is not one that I am looking at here at all. 

But there is something that goes beyond the legality that talks 
about what other kinds of obligations that one has. It is a strange 
anomaly, because I see two gentleman before me who have a con- 
science and have a commitment to America. But yet, in this world 
of acquisition and, if I may say, even greed, there are things that 
are maybe legal but I do not think are appropriate or, to use a trite 
word, nice. 


^See Exhibit 38 which appears in the Appendix on page 990. 
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Mr. Chairman, I come away with the conclusion that if things 
hear out what is said here, that is, that there is a lack of aware- 
ness which I find shocking for such good businesspeople not to 
know they were getting a super deal on something that beats all 
of the odds and that permits them to avoid responsibility to provide 
their share of the load that we all have as citizens in this country. 

And I think that is something I have learned, Mr. Chairman, 
that is, that we can point fingers here for bad judgment, but I 
think we have to look at the IRS and its enforcement process and 
see how lack of diligence was permitted because these things 
should never have escaped. And maybe we have to change the laws 
and we should do it — the tax law. But we also want to make sure 
that the Department of Internal Revenue knows that it has a re- 
sponsibility to go after people and not be content with shortcuts, 
and resources, and movement of people that arouses suspicion 
within the framework. 

So, there is a lesson I think that we are all learning from this 
investigation and these hearings. And once again, I commend my 
colleagues Senator Coleman and Senator Levin for their diligence 
and thoroughness in this pursuit. 

Mr. Chairman, that concludes my interest in the questioning of 
these witnesses. 

Senator Coleman. Thank you. Senator Lautenberg. 

I would just note, from the last comments upon Exhibit 63 in 
which you signed your representation certificate. That is based on 
an 80-page opinion. I take it you did not read the 80-page opinion. 

Mr. Saban. I did not. 

Senator Coleman. This is the 80-page opinion that told you this 
deal was kosher? 

Mr. Saban. That is what my adviser told me. 

Senator Coleman. I want to thank all of the members of this 
panel. I appreciate your cooperation with this investigation. We ap- 
preciate your appearing here today. We understand the difficult 
circumstances under which you appeared in front of this Sub- 
committee — Mr. French, particularly — this Subcommittee is appre- 
ciative of all your efforts and cooperation. 

With that, this panel is excused. 

I would like to call our fourth panel of witnesses. 

Louis Schaufele is a securities broker, formerly with the Bank of 
America, Credit Swisse, First Boston, and currently with Stanford 
Group Co. 

Jeffrey Greenstein, Chief Executive Officer of the Quellos Group. 

Michael Conn, Bank of America’s Private Bank, Northwest Re- 
gion President. 

And finally, George T. Wendler, Senior Executive Vice President, 
and Chief Credit Officer of HSBC Bank, U.S.A. 

Mr. Schaufele was a securities broker for various offshore ac- 
counts associated with the Wylys. I am looking forward to hearing 
details about securities transactions involving Wyly-related off- 
shore corporations. 

I am concerned that efforts were made to circumvent or avoid 
Federal security laws reporting. 

Mr. Conn, I am eager to hear your understanding of various se- 
curity transactions involving Wyly-related offshore accounts, and 
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whether the Bank of America properly complied with anti-money 
laundering requirements. 

Mr. Greenstein, I want to thank you for coming this morning. I 
recall that you testified before us in 2003 during our previous in- 
vestigation into tax shelters. I do have questions about the Quellos- 
designed POINT strategy, which appears to have been designed to 
offset capital gains and minimize taxes. I am looking forward to 
your testimony this morning. 

Mr. Wendler, I am looking forward to hearing about your under- 
standing of the POINT transaction, as I want to understand the ex- 
tent to which banks should be concerned with providing financial 
services to support highly aggressive tax transactions. 

I want to, again, thank you all for coming to this important hear- 
ing. I look forward to your testimony. 

Pursuant to Rule 6, all witnesses before this Subcommittee are 
required to be sworn at this point. I would ask you all to please 
stand and raise your right hand. 

Do you swear the testimony you are about to give before this 
Subcommittee is the truth, the whole truth, and nothing but the 
truth, so help you, God. 

Mr. SCHAUFELE. I do. 

Mr. Conn. I do. 

Mr. Greenstein. I do. 

Mr. Wendler. I do. 

Senator Coleman. Again, we will be using a timing system. I 
would like you to keep your remarks to within 5 minutes. Your en- 
tire written statement will be entered into the record, as a whole. 
When the lights go from green to amber, that will tell you that you 
have about a minute left and you should conclude your testimony. 

Mr. Schaufele, we will have you go first, followed by Mr. Green- 
stein, then Mr. Conn. We will finish up with Mr. Wendler. After 
we have heard your testimony, we will turn to questions. 

Mr. Schaufele, you may proceed. 

TESTIMONY OF LOUIS J. SCHAUFELE, III, SECURITIES 

BROKER. 

Mr. Schaufele. Thank you so much, Mr. Chairman and Senator 
Levin, for the invitation. 

One thing I would like to correct early on, I believe that in em- 
ployment history, you stated that I was currently at UBS. I am ac- 
tually at Stanford Management Group. 

Senator Coleman. That will be corrected in the record, Mr. 
Schaufele. 

Mr. Schaufele. Mr. Chairman, I voluntarily met with the Sub- 
committee staff twice, and I have come today to answer questions 
that the Subcommittee may have. I have provided everything that 
the Subcommittee staff has asked of me. 

My work with the offshore companies has been subject to the 
compliance and guidance requirements of the firms where I have 
been employed. 

I welcome whatever questions the Subcommittee may have, and 
will do my best to answer them. Thank you. 

Senator Coleman. Thank you, Mr. Schaufele. Mr. Greenstein. 
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TESTIMONY OF JEFFREY GREENSTEIN,i CHIEF EXECUTIVE 
OFFICER, QUELLOS GROUP, LLC, SEATTLE, WASHINGTON 

Mr. Greenstein. Chairman Coleman, Senator Levin, Members of 
the Subcommittee, my name is Jeff Greenstein. I am Chief Execu- 
tive Officer, Quellos Group, and I appear here voluntarily. 

Quellos is an investment management firm founded in 1994 and 
headquartered in Seattle. Globally, we employ 270 people and man- 
age more than $15 billion in assets for financial institutions, pri- 
vate and government employee pension plans, university endow- 
ments, foundations, and private clients. For several months, 
Quellos has cooperated with the staff of the Subcommittee during 
its review of a tax advantage strategy called POINT. Quellos em- 
ployees voluntarily participated in interviews and we produced tens 
of thousands of pages of documents. 

Yesterday, the staff of this Subcommittee issued its report. We 
believe the report is unfair, one-sided, and inaccurate. I apologize 
in advance if I seem frustrated, but from my position, and I am 
neither a lawyer nor a tax expert, the report seems to have glossed 
over several basic facts. Unfortunately, I don’t have time in my 
opening statement to address all the mistakes and errors, but in 
my limited time, I wanted to briefly describe the POINT trans- 
action and then highlight some of the fundamental errors. 

Six POINT transactions were executed 5 to 6 years ago by 
Quellos Custom Strategies, a small and now dormant subsidiary of 
the firm. The transaction combined a popular investment strategy 
with a tax strategy frequently executed in the United States by 
major investment banks. This Subcommittee should be aware of a 
couple fundamental aspects as it relates to POINT. 

These transactions were executed based on extensive consulta- 
tion with leading tax lawyers, several of whom gave tax opinions 
approving the transactions. Each transaction had substantial op- 
portunity for economic profit. Indeed, the report acknowledged that 
millions of dollars in gross trading profits were earned. Every client 
consulted his or her own professional advisors regarding the strat- 
egy. In fact, several directed us to communicate with their chosen 
advisors, and as a result, each of the transactions had significant 
differences. And finally, from the outset, we told the IRS about 
POINT by registering it. 

Let me now address several glaring problems with the staff re- 
port. First, the report indicates inaccurately that the POINT trans- 
action is a black box that Quellos and others sought to hide from 
the U.S. Government. Nothing could be further from the truth. Al- 
most 6 years ago, we registered the POINT transaction with the 
IRS as a tax shelter. We shared with the IRS information required 
by its disclosure regulation, and as a result, the IRS is reviewing 
this transaction. Thus, as opposed to being a black box, POINT was 
disclosed by us to the Federal Government early on. 

Second, the report suggests that the POINT transaction did not 
offer an opportunity for profit. In fact, POINT gave investors the 
potential either to earn profit or losses incurred based solely on 
market fluctuations. For the report to suggest otherwise is flat out 
wrong. 


^The prepared statement of Mr. Greenstein appears in the Appendix on page 142. 
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Third, the report erroneously characterizes book entry trans- 
actions as fake. Every day, trillions of dollars of securities, com- 
modities, and Treasury obligations are traded on a book entry 
basis. Over-the-counter derivatives and swap transactions are con- 
tracts that obligate parties to pay amounts based upon market 
movements in the underlying security or commodity involved. Be- 
cause POINT had real opportunities for profit and loss, we and the 
clients or their advisors closely followed their portfolios. 

Finally, the report criticizes our involvement with offshore enti- 
ties. However, we worked with and relied upon the European- 
American Investment Group because of its reputation — ^because of 
the reputation and broad experience of the principals in the over- 
the-counter markets. Euram assured us about its abilities to estab- 
lish the portfolio. Euram, not us, selected the offshore entities, and 
Euram, not us, vouched for the abilities of those entities to engage 
in the transaction. Barnville and Jackstones satisfied their finan- 
cial obligations to the partnerships, including the payment of mil- 
lions of dollars and the delivery of shares when requested. 

Quellos is a well-regarded investment advisor. It has not imple- 
mented POINT or any similar transaction since 2001. Quellos has 
established an independently advised transaction review committee 
to review transactions with tax aspects. We take these issues and 
our reputation seriously. 

I hope these remarks have put things in better perspective, Mr. 
Chairman, Senator Levin. Thank you again for giving Quellos the 
opportunity to speak here today. 

Senator Coleman. Mr. Conn. 

TESTIMONY OF MICHAEL G. CONN,i PRIVATE BANK NORTH- 
WEST REGION PRESIDENT, BANK OF AMERICA, SAN FRAN- 
CISCO, CALIFORNIA 

Mr. Conn. Good morning. Chairman Coleman, Ranking Member 
Levin, and Members of the Subcommittee. I appreciate the invita- 
tion to appear before the Permanent Subcommittee on Investiga- 
tions to discuss certain domestic brokerage accounts maintained by 
offshore private investment corporations that are the subject of the 
Subcommittee’s letter. 

My name is Michael Conn and I am a Regional President of the 
Private Bank of America. I have spent 26 years in the brokerage 
business and have been in private banking for the last 4 years. 

I would like to begin by emphasizing that Bank of America takes 
very seriously its regulatory obligations to know its customers, re- 
port suspicious activity, and assist law enforcement and its regu- 
lators in the fight against money laundering and other illegal activ- 
ity. We are committed to improving our systems and process in an 
ever-changing and challenging world. 

We believe that our cooperation with the Subcommittee staff dur- 
ing the last year is an example of the bank’s commitment to co- 
operation with regulatory and law enforcement authorities. The 
bank fully recognizes that its delay in demanding specific beneficial 
ownership information from the customers of the brokerage ac- 
counts that we will discuss today was inconsistent with the bank’s 


^The prepared statement of Mr. Conn appears in the Appendix on page 147. 
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commitment to knowing its customer. As I will explain in a mo- 
ment, a number of factors explain but do not excuse the delay in 
demanding this information. 

Upon review of the facts here, senior management instructed 
bank personnel to demand that the customers provide the bene- 
ficial ownership information, ordered that the accounts he closed 
when the customers did not provide the information, and directed 
that significant remedial action be taken. Moreover, we have made 
numerous changes in response to the issues we identified during 
our review of our conduct with respect to these accounts. 

The Subcommittee has asked us to testify about the bank’s rela- 
tionship with Sam and Charles Wyly. The Wyly relationship with 
the Private Bank began in 1994. It included checking and savings 
accounts, lines of credit, and mortgages. The Private Investment 
Corporation (PIC) accounts were transferred to Bank of America 
Securities (BAS) in February 2002, when BAS hired a broker from 
another financial institution who brought the accounts with him. 
The broker understood that the PICs were owned by trusts that 
were endowed by Charles and Sam Wyly for the benefit of the Wyly 
family members. The bank’s policies at the time were less stringent 
than they are today and did not always require that beneficial own- 
ership information be obtained at account opening. In this case, the 
bank did not obtain specific beneficial ownership information as we 
would today. 

In August 2003, these accounts were transferred as part of a 
wholesale move of all retail accounts from BAS to BAI. NFS is the 
clearing firm for Bank of American Investment Services (BAI). In 
2004, NFS asked BAI compliance for certain information con- 
cerning certain of the PICs, including beneficial ownership informa- 
tion. The inquiries led to a dialogue between BAI associates, in- 
house lawyers, and compliance personnel in NFS. This dialogue 
continued for months, as various alternative proposals for obtain- 
ing the beneficial ownership were considered. The customers’ rep- 
resentative maintained that they were not required by law to dis- 
close such information, even if the information was required by 
BAFs policies. The customers told BAI through the broker and 
other BAI associates that their reluctance to provide this informa- 
tion was motivated by confidentiality and asset protection consider- 
ations. 

Ultimately, BAI decided to require the customers to provide spe- 
cific beneficial information. BAI and NFS agreed upon a list of 
questions to send to the customers requesting beneficial ownership 
information and other information about the accounts. Around this 
time, the bank received governmental inquiries relating to these 
accounts. When senior management became involved, the bank de- 
manded beneficial ownership information from the customers. 
When the customers did not provide this information, BAI closed 
the accounts. The bank also decided to terminate its broader pri- 
vate banking relationship with the Wylys. 

The bank recognizes that, looking back, this process took way too 
long and it is difficult to understand the delay. In evaluating the 
delay, it is important to consider several important factors. BAI as- 
sociates had a good faith belief that the accounts were not being 
used for illegal activity, which meant that the BAI personnel did 
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not view this issue as requiring immediate resolution. The Wyly 
family had a longstanding private bank relationship. The Wyly 
brothers are well-known businessmen and philanthropists in the 
Dallas community and nationally. There were extensive discussions 
between BAI and the customers and their representatives as to 
whether the beneficial ownership was legally required. The cus- 
tomers, through their representative, maintained that other similar 
institutions did not require such information. 

Ultimately, the bank took remedial action. As mentioned pre- 
viously, the bank closed the accounts for the PICs and the broader 
Wyly relationship. The bank also took disciplinary action and per- 
sonnel action with respect to BAI associates who were involved 
with discussions on this issue and did not immediately demand 
that the customers provide beneficial ownership information. 

Following a review of the facts underlying this matter, the bank 
took numerous other remedial steps, including improving compli- 
ance processes and structures, improving lines of communication 
with NFS, improving training, enhancing account opening and clo- 
sure procedures, review of certain accounts, including PICs. Chair- 
man Coleman and Senator Levin and others, I am now prepared 
to answer questions and welcome the opportunity to discuss these 
issues with you. Thank you. 

Chairman COLEMAN. Thank you very much, Mr. Conn. Mr. 
Wendler. 

TESTIMONY OF GEORGE T. WENDLER, i SENIOR EXECUTIVE 

VICE PRESIDENT AND CHIEF CREDIT OFFICER, HSBC BANK 

USA, MARLBORO, NEW JERSEY 

Mr. Wendler. Thank you, Mr. Chairman, Senator Levin, and 
Members of the Subcommittee. My name is George T. Wendler. I 
am Senior Executive Vice President and Chief Credit Officer for 
HSBC Bank USA, N.A. I am here primarily to answer the Sub- 
committee’s questions about the bridge loan and derivative collar 
services that HSBC provided to two Quellos-advised clients be- 
tween the years 2000 and 2002. 

Bank personnel have only recently learned of Quellos using the 
phrase POINT strategy to describe a series of transactions that in- 
cluded our bridge loan and derivative collar services. I will also de- 
scribe briefly the changes in law and bank policies that have oc- 
curred since the transactions took place. Because of those changes, 
HSBC would not provide support for the Quellos-advised POINT 
transactions if we were presented with them today. HSBC is com- 
mitted to ensuring that it operates its business in full compliance 
with applicable laws and regulations and in accordance with best 
practices to limit the risk of our bank’s involvement in abusive tax 
sli6lt/6rs 

I was Chief Credit Officer of HSBC Bank USA between 2000 and 
2002 and I serve in that role today. I trust the Subcommittee will 
understand that my business expertise is in credit matters and not 
in compliance or know-your-customer matters. I also was not the 
client contact or relationship officer. As a result, some of the infor- 
mation from my testimony was provided to me by bank personnel. 


^The prepared statement of Mr. Wendler appears in the Appendix on page 155. 
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They have greater knowledge than me on such matters. Having 
said that, I will do my best to answer all of your questions. 

HSBC’s domestic private bank was approached by the Quellos 
Group in the fall of 2000. It was asked to make a competitive bid 
on a bridge loan and derivative collar for a very high net worth 
Quellos client. The private bank was told that the client needed 
short-term financing to make an investment and that the collar 
was part of the investment strategy. During the course of negotia- 
tions for the loan and collar, the private bank learned more about 
the transaction. It learned that some of the Quellos-advised trans- 
actions involved acquisitions of LLC units and underlying tech- 
nology stocks from Isle of Man companies and that a potential ben- 
efit would include U.S. tax deferral as well as an investment gain 
opportunity. 

HSBC was not the client’s tax advisor. Consistent with HSBC 
policies at the time, the private bank took steps to determine that 
the bank’s transactions with the client would be adequately 
collateralized, that they were highly likely to be repaid, and they 
were being entered into with reputable individuals and entities. 
This included personal meetings with the clients and consultations 
with other involved entities. 

The private bank also insisted that the flow of funds and stocks 
take place in cash and custody accounts established and monitored 
by HSBC, that the private bank’s internal and external counsel 
have the opportunity to review a tax opinion from a leading U.S. 
law firm before the transactions were executed, that the client ac- 
knowledge in writing that it was relying on independent tax and 
investment advice, and that it was not relying on any such advice 
from HSBC. HSBC also took steps to determine that the private 
bank itself had no tax shelter registration or any other tax report- 
ing obligations relating to the transaction. 

The private bank did provide a loan and collar in the 2000 trans- 
action and again in a larger 2001 transaction involving a second 
Quellos client. Finally, HSBC provided a collar to the first client 
again in a similar 2002 transaction. 

We believe our involvement, level of review, and diligence with 
respect to these transactions was lawful and consistent with gen- 
eral industry standards at the time. We are confident that the 
bank complied fully with its legal obligations. 

But I want to emphasize that for any similar proposal today, the 
bank would take significant additional steps. This is in part be- 
cause the law has changed. For example, large loss transaction now 
require additional IRS reports, and know-your-customer and dili- 
gence requirements are more robust. They have new emphasis on 
complex structured finance activities. In addition, HSBC’s pruden- 
tial requirements for diligence, lending and structuring services are 
significantly different today. In retrospect, there were some warn- 
ing signs. Today, they would lead us to make additional inquiries 
and analyses concerning the underlying transactions and parties 
involved. If presented with the POINT transaction today, we would 
not participate. 

My written statement provides additional descriptions of our cur- 
rent credit approval and compliance policies. There was a Decem- 
ber 2005 letter to our private bank managers that provides a good 
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summary of HSBC’s standards today. I quote from that letter. “No 
customer or business arrangement is worth our reputation. Know- 
ing our customers makes good business sense and helps us pre- 
serve our reputation for integrity and fair dealing. This responsi- 
bility cannot be delegated or abdicated and should never be taken 
lightly.” Let me assure the Subcommittee that HSBC does its best 
to live up to those standards in its daily business dealings. 

Thank you for the opportunity to appear today. I will be pleased 
to answer any of your questions. 

Chairman COLEMAN. Thank you very much, Mr. Wendler. 

I wonder if we could look at Exhibit 5 regarding the POINT 
strategy.! 

Mr. Greenstein, I am going to start with you, and there is a lot 
that we need to cover in this panel. One, is it your testimony that 
the POINT transaction represented a popular investment strategy? 

Mr. Greenstein. My testimony was some of the initial genesis 
of the POINT transaction represented a popular investment strat- 
egy from Western Europe, and that was a piece of the transaction. 

Chairman COLEMAN. But we have heard testimony that the pur- 
pose of the POINT strategy from the investors’, the clients’ perspec- 
tive, was tax deferral. Tax avoidance was the purpose of POINT, 
is that correct? 

Mr. Greenstein. Clearly, tax deferral was a key objective. There 
were investment opportunities associated with it, as well. 

Chairman COLEMAN. But clearly, the investment opportunities 
were de minimis. You heard both Mr. Johnson and Mr. Saban talk- 
ing — do you believe they had any intent or any belief that this was 
an investment opportunity? 

Mr. Greenstein. There was, as I said, clearly tax deferral. Once 
the clients, and in the case of Mr. Johnson and Mr. Saban, we 
talked to their advisors on a regular basis, once they had the profit 
and loss exposure associated with the equity securities, we talked 
to many of the clients almost daily because they were very con- 
cerned about the price movement in those securities. So while the 
tax deferral component was a large and important factor, there 
nonetheless was a profit and loss opportunity and it is not incon- 
sistent for there to be investment attributes as well as tax at- 
tributes in a strategy. 

Chairman CoLEMAN. Now, the transactions between Jackstones 
and Barnville, both Isle of Man entities, were what one would call 
netted or circular transactions. In other words, stock wasn’t actu- 
ally exchanged. What Jackstones purported to own, $9.6 billion of 
shares, Barnville purports to buy, but Barnville loans the same se- 
curities back to Jackstones, which loans Barnville back the pur- 
chase price — no cash and no services are actually transferred, is 
that correct? 

Mr. Greenstein. These transactions that you are referring to 
were legal contracts, not dissimilar to swaps or contract for dif- 
ferences or single stock futures, where in all of those cases there 
is no cash transfer but there is a legal obligation and there is no 
ownership transfer of specific entities unless the delivery is re- 


^ See Exhibit 5 which appears in the Appendix on page 677. 
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quested. And in the case of these transactions, when clients re- 
quested delivery, the delivery of the shares was made. 

Chairman CoLEMAN. Were you aware that Jackstones and 
Barnville were capitalized with two pounds, five dollars? That is 
the extent of capital in these 

Mr. Greenstein. No, I don’t believe that representation is cor- 
rect. That would be analogous if the par value, say, in a stock in 
the United States, is a penny, the assets of the company and the 
share value could be significantly more. So I believe that amount 
represented the amount that the company was formed with but did 
not represent the assets, and we received assurances from the pro- 
fessionals at European American Investment Group that the enti- 
ties had the wherewithal and the willingness to enter into the var- 
ious contractual obligations. 

Chairman COLEMAN. Did you know that — and again, you talk 
about the willingness and the wherewithal — these were net obliga- 
tions between Jackstones and Barnville. You could have picked 9.5 
billion. You could have picked X-billion, whatever it was. In effect, 
the obligations went back and forth and there was no net profit or 
anything to be made on this. 

Mr. Greenstein. They entered into the transactions and then 
hedged those transactions and we reviewed — it is my under- 
standing that these transactions, the nature of the transactions 
were reviewed extensively with the lawyers involved and opining 
on the transaction. 

Chairman COLEMAN. Did you share that with clients? 

Mr. Greenstein. Yes, with the clients’ advisors. It is my under- 
standing — I had, again, very little interaction with many of the ad- 
visors, but it is my understanding we went through these in detail, 
and in fact, one of the clients asked for verification along those 
lines and Euram went out and hired one of the top U.K. chartered 
accounting firms to actually verify the books and records of 
Euram — excuse me, Barnville and Jackstones as it related to the 
contractual obligations. 

Chairman COLEMAN. Mr. Wendler, looking at Exhibit 60b, ^ 
Barnville and Jackstones, Limited were Isle of Man companies, 
each owned by trusts with mutually overlapping boards. Were you 
aware of the netting transactions and the nature of the relation- 
ship between Jackstones and Barnville? 

Mr. Wendler. No, sir. 

Chairman CoLEMAN. And you have indicated, if presented with 
the POINT strategy today, you wouldn’t go forward with that strat- 
egy, would you? 

Mr. Wendler. Yes, correct. 

Chairman COLEMAN. I have more questions. Let me turn to an- 
other avenue of inquiry, but we will come back to this. 

Mr. Schaufele, I am trying to understand this issue of control in 
regard to security transactions. I understand from the testimony 
from Mr. French that the protectors would make recommendations 
to the trustees and ultimately the trustees would approve those 
recommendations, is that correct? 


^See Exhibit 60b which appears in the Appedix on page 1190. 
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Mr. ScHAUFELE. What I understood was the protectorates would 
make a recommendation to the trustee and the trustee then would 
make an order or whatever to me. That is correct. 

Chairman Coleman. Now, you understood this issue of being an 
independent entity, is that correct? 

Mr. ScHAUFELE. That is correct. 

Chairman CoLEMAN. There had to be independence here. If I can 
turn to Exhibit 21a, ^ when you changed jobs from Lehman Broth- 
ers to Bank of America in 2002, you informed the Wylys that their 
offshore accounts were being transferred to Bank of America as to- 
tally separate entities without any linkage. Can you explain what 
you meant when you said that? 

Mr. ScHAUFELE. Yes. As you heard, the onshore, the Wyly family 
onshore was a large client of Bank of America. They were a large 
creditor to Bank of America. The offshore was moving assets to 
Bank of America. The family wanted to make sure that these were 
treated totally separately, i.e., if there was a default by the onshore 
of one of their loans, that the bank wouldn’t go in and grab these 
offshore assets. 

Chairman COLEMAN. But you note in the — you noted that you 
want this to be sent to Charles and Sam. While the accounts were 
at Lehman, Lehman came to view some of the accounts as linked. 
Lehman went so far as getting counsel from Michael’s on the phone 
to see if they viewed the offshore accounts as affiliates. Even 
though the counsel did not view the offshore as affiliates, Lehman 
chose to treat them as affiliates. 

Mr. ScHAUFELE. And what — that happened in a transaction that 
we were proposing to both the Sam Wyly and to the Devotion, that 
Lehman viewed that the relationship between Sam and Devotion 
was going to be an affiliate relationship. We got counsel on the 
phone, all right. Sam then chose to proceed with the transaction on 
his side, which was just selling it. Devotion did nothing. Then noth- 
ing happened from the standpoint, from a Lehman’s standpoint of 
were they viewing these accounts as affiliates. 

If Lehman had chosen to view these as affiliates, we would have 
had to — I would have been instructed to treat them differently, 
whether that is in increased margin costs, transactions, etc., and 
no instructions came from Lehman after that. So it was somewhat 
dropped, sir. 

Chairman COLEMAN. Wasn’t, though, the purpose of this treat- 
ment of accounts as separate entities to make sure they would not 
be considered affiliates of Michael Stores under SEC regulations 
with limited transactions involving company stock held by cor- 
porate insiders? 

Mr. ScHAUFELE. I am sorry, would you say your question again? 

Chairman CoLEMAN. Sam Wyly and others, they are corporate 
insiders in terms of Michael’s, right? 

Mr. SCHAUFELE. Correct. 

Chairman COLEMAN. They are doing transactions in these off- 
shore accounts and there are SEC regulations that limit trans- 
actions involving company insiders. 

Mr. SCHAUFELE. Correct. 


^See Exhibit 21a which appears in the Appendix on page 777. 
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Chairman COLEMAN. And did the Wylys comply with these SEC 
regulations regarding limitations on insider trading? 

Mr. ScHAUFELE. The offshore entities, all right, we had counsel 
from hoth internal counsel of Michael Stores and their outside 
counsel of Michael Stores and Lehman Brothers and subsequently 
Bank of America legal people say that they felt that they were not 
affiliates. 

Chairman COLEMAN. So Sam Wyly is making specific rec- 
ommendations about the sale of Michael’s options, Michael’s stock, 
and the opinion is that they are not affiliates? 

Mr. ScHAUFELE. No, sir. Sam Wyly never made specific rec- 
ommendations to me. The recommendations came from the trustee 
or the protectorate. 

Chairman COLEMAN. Your testimony is that the recommenda- 
tions about these sales came from the trustees and from the trust 
protectors? 

Mr. ScHAUFELE. That is — and the trustees, yes. 

Chairman CoLEMAN. And Mr. French testified as a trust pro- 
tector that the recommendations came directly from Sam Wyly. 

Mr. SCHAUFELE. To the protectors. I had no contact with Sam or 
Charles regarding any orders or anything of that nature. 

Chairman COLEMAN. If we look at Exhibit 5,^ I think the direc- 
tions are from Sam Wyly, not the protectors. This is a 4/26/2000 
e-mail from Evan Wyly. “Sam recommends the trustees exercise 
and sell the remainder of the Michael options at $40 or better.” 
Sam wants additional cash in Edinburgh so it is up to $20 million 
by the anniversary date. Fund it with offshore cash since it will 
take time. He wanted to know what he expects. Just spoke to Sam, 
he recommends proceeding with the exercise of sale of 1250 Mi- 
chael options held by offshore entity . . .” All of these rec- 

ommendations were communicated to trust protectors and commu- 
nicated to trustees and were executed. 

Mr. SCHAUFELE. Correct. 

Chairman COLEMAN. Your testimony is that you were not aware 
that these recommendations were coming from Sam to the trust 
protector? 

Mr. ScHAUFELE. That is correct. 

Chairman COLEMAN. All right. I have no further questions at 
this time. Senator Levin. 

Senator Levin. Thank you, Mr. Chairman. 

Chairman CoLEMAN. Because my time has expired, but we will 
come back to this line of questioning. 

Senator Levin. Mr. Greenstein, would you take a look at Exhibit 
49d?2 

Mr. Greenstein. Yes, Senator. 

Senator Levin. Now, 49d is a series of e-mails in May 2000 be- 
tween you and your Quellos associates. Chuck Wilk and Larry 
Scheinfeld, is that correct? 

Mr. Greenstein. Yes. 

Senator Levin. Mr. Scheinfeld writes, if you look at the bottom 
of that page where the correspondence begins, “It looks like we 


1 See Exhibit 5 which appears in the Appendix on page 677. 

2 See Exhibit 49d which appears in the Appendix on page 1078. 
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have no more room on the POINT trade. We would be very careful 
about selling any more.” When he says no more room, what does 
he mean by that? 

Mr. Greenstein. That there was a portfolio where the high basis 
was different than the fair market value of the stock, and because, 
again, looking back at these periods in the market, technology and 
telecommunications stocks were extremely volatile, so that basis 
differential was changing literally on a daily basis. So it could be, 
for example, that the market rallied significantly and there would 
be no more basis differential or opportunity 

Senator Levin. What was the limit that you could reach in that 
portfolio? Was it $9 billion? 

Mr. Greenstein. No. It was really a function of 

Senator Levin. What was the number, dollar? The limit. How 
much could you sell? 

Mr. Greenstein. It was a function of the market prices for it to 
be 

Senator Levin. Approximately what was it? 

Mr. Greenstein. I think it was — and it varied over different pe- 
riods of time — maybe a billion dollars, a billion-five, maximum. 

Senator Levin. Didn’t Mr. Saban alone have a tax loss of a bil- 
lion-five? 

Mr. Greenstein. To the best of my understanding, the basis dif- 
ferential using the stocks that we did amounted to about $1.3, $1.4 
billion in deferral. 

Senator Levin. And that is the list you put together? 

Mr. Greenstein. That was the portfolio. So when 

Senator Levin. Did you put that portfolio together? 

Mr. Greenstein. Yes. I put the portfolios together. 

Senator Levin. And then you sent those portfolios over to 
Euram? 

Mr. Greenstein. Well, what we did, if we start, we entered a se- 
ries of transactions on a large portfolio. Some of the prices of the 
portfolio appreciated. Some of them depreciated. For each one of 
the POINT transactions, a diversified basket of stocks were taken 
out of that larger pool. So I was involved with both of those. 

Senator Levin. You would take out that basket? 

Mr. Greenstein. Yes. 

Senator Levin. Which would have a loss in it? 

Mr. Greenstein. It would have a differential 

Senator Levin. Which was a loss? 

Mr. Greenstein. An unrealized loss, yes. 

Senator Levin. Unrealized loss. And then that loss differential, 
as you put it, was sent over to Euram? 

Mr. Greenstein. No. That 

Senator Levin. How did that get to Euram? 

Mr. Greenstein. That loss, and again, it is my understanding 
because I am not a tax expert on the nuances of the transaction, 
but those positions were put into a partnership that U.S. inves- 
tors — 

Senator Levin. You are way ahead of the game. 

Mr. Greenstein. Sorry. 

Senator Levin. How did Euram get the list from you? You made 
up the list. How did it get to Euram? Did you send it to them? 
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Mr. Greenstein. I communicated that to them, yes. 

Senator Levin. OK. So you communicated the list 

Mr. Greenstein. Correct. 

Senator Levin [continuing]. Which had these tax losses in the 
list to Euram, is that correct? Unrealized tax losses in the list, 
right? 

Mr. Greenstein. Yes, to what stocks. 

Senator Levin. Right. And you connected the loss to the stocks 
that you had selected, is that correct? 

Mr. Greenstein. If I understand your question, what we would 
do is build a portfolio that had a basis differential, and that basis 
differential would reflect the amount of tax deferral the client was 
seeking. 

Senator Levin. And that was an unrealized loss, is that correct? 

Mr. Greenstein. Correct. 

Senator Levin. So the clients were seeking losses, is that correct? 

Mr. Greenstein. Yes. 

Senator Levin. And that is why they signed up with your struc- 
ture, is that correct? 

Mr. Greenstein. Yes. The clients that executed the POINT 
transaction, it is my understanding, had been evaluating a number 
of different tax deferral strategies. 

Senator Levin. And the losses here, if you could look back at that 
Exhibit 49d again, were dependent on — the amount of the loss was 
dependent on market moves, is that correct? 

Mr. Greenstein. Yes. 

Senator Levin. And the market was moving to reduce the 
amount of the loss, so you said in this — they said in this e-mail 
that you better move quickly, is that correct? 

Mr. Greenstein. Yes. The 2000-2001 period, particularly in the 
NASDAQ and technology stocks, was very volatile and 

Senator Levin. And you were losing losses there pretty rapidly, 
right? 

Mr. Greenstein. Yes. 

Senator Levin. Losses were shrinking. And that was bad news 
for your structure, wasn’t it? People had better move quickly. Step 
up, folks. Get your loss quick before they are all sold out. That is 
basically what that e-mail says, is that correct? 

Mr. Greenstein. Yes. There was limited capacity and it was first 
come, first serve. 

Senator Levin. And then it says here that we will try to add 
more positions to generate losses, right? That is what the goal was, 
generating losses, right? 

Mr. Greenstein. On this structure, yes. 

Senator Levin. That is a hell of an investment strategy. When 
you say there is an element of investment strategy here, I have to 
tell you, it totally runs against every e-mail that you or anyone else 
wrote, which showed your purpose was to generate losses. I know 
there was an investment strategy attached to it very minutely. We 
had the dollars. We got that from Mr. Saban and Mr. Johnson 
today. That was the detail which you wanted to wag the dog. But 
it doesn’t wag the dog legally. Legally, it has got to be a significant 
investment strategy in proportion to the loss. 
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And now let me go back to ask you a question. You then say here 
that people, unless they move quickly — excuse me. You said that 
there is only a billion-four in usable losses at the beginning of the 
morning, but at the close, you only had $1.15 billion. So you were 
losing the opportunity to sell your structure quickly in 1 day. You 
lost the possibility of selling $285 million of losses, and so the e- 
mail was saying, we had better get on with this thing and get this 
sold pretty quickly. Is that the gist of it? 

Mr. Greenstein. The e-mail was saying the opportunity is 
squarely linked to the market price, and the market price is chang- 
ing — 

Senator Levin. And they are going up, right? The loss is shrink- 
ing today. Isn’t that what that e-mail says? 

Mr. Greenstein. Today. There were periods during that time pe- 
riod where it was changing — it was going the other way. 

Senator Levin. Right. 

Mr. Greenstein. But the point was, yes, and we had a number 
of clients who had expressed interest in this transaction and that 
is what we were communicating. 

Senator Levin. Right, and did you sell to anybody that didn’t 
need a capital loss? 

Mr. Greenstein. No. 

Senator Levin. That sort of says it all, doesn’t it, in terms of any 
investment strategy? 

You are not touting this transaction to people who are trying to 
invest money and make money on their investment. You are tout- 
ing this, you are selling this to people who have capital gains and 
need to offset those capital gains with capital losses, is that not 
true? 

Mr. Greenstein. Yes, that is true. Senator 

Senator Levin. All right. 

Mr. Greenstein [continuing]. But I would say your question 
does not accurately characterize the economics because there were, 
in fact, economics. But as I have stated, the tax deferral element, 
and as the witnesses earlier stated, was a primary motivator in the 
transaction. 

Senator Levin. How do you feel when clients of yours testify in 
front of us under oath what they went through because of the 
structure that you sold? What is your reaction to that? You heard 
here this morning from two business people in this country, when 
you sold structures to them — one of whom has already had to pay 
off the IRS for the amount of taxes that he owed plus interest, the 
other one is negotiating right now — do you have a feeling about 
that? These were customers of yours. 

Mr. Greenstein. These are — these were strategies that, again, 
the clients, I think as they have testified, were seeking a tax defer- 
ral strategy. We were providing that strategy in working with, 
again, some of, in our opinion, the preeminent tax lawyers in this 
country on a strategy that was legally permissible to accomplish 
those objectives. 

Senator Levin. My question is, what do you feel like when cus- 
tomers of yours testify as they did today? These are people who 
have had legitimate business careers, who were sold strategies by 
your company that now are costing them dearly, and, by the way. 
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should cost them dearly, should cost them, because these are as 
phony as a three-dollar bill, these strategies. Now, what is your 
feeling? How do you feel? 

Mr. Greenstein. First of all, I disagree with the characteriza- 
tion, but in one of the cases, in Mr. Johnson’s case, that was a reg- 
istered tax shelter. 

Senator Levin. Do you feel badly when a customer of yours has 
to settle with IRS, pay the entire amount of the tax gain subject 
to a capital gains tax and pay interest on top of that? Do you feel 
anything? 

Mr. Greenstein. I think every client or the client’s professional 
advisor clearly understood the risk, the tax risk associated with the 
transaction and in consultation with the lawyers were comfortable 
in pursuing that. They were very aware that the tax opinion by the 
appropriate lawyers was a more likely than not. A more likely than 
not is certainly not a 100 percent, so they knew there was very sig- 
nificant risk. Would we have preferred that not be the case? Yes, 
but this was a strategy that we had done a lot of work on and con- 
sulted a lot of people. 

Senator Levin. By the way, did you tell the lawyers that the tax 
loss was the primary purpose of the strategy? 

Mr. Greenstein. The tax deferral? I think the lawyers 

Senator Levin. Did you tell them that? 

Mr. Greenstein. Yes. That is my understanding. I would add 
that 

Senator Levin. It is your understanding that you told them that? 

Mr. Greenstein. I rarely spoke with the tax lawyers. It is my 
understanding that they understood all of the details and the objec- 
tives for the transaction, and it is also my understanding that they 
met directly with the clients. 

Senator Levin. Did you or your firm tell the tax lawyers that the 
primary purpose of this was a tax loss sale? Did you tell them that, 
or did anyone in your firm tell them that? 

Mr. Greenstein. I don’t know. I know there were very extensive 
conversations between members of our firm with the tax lawyers. 
I was not involved in those conversations. 

Senator Levin. If I could just ask one more question in this 
round, Mr. Chairman. Is this all right? Did you assure Euram, did 
you give them assurances that the book entry nature of these 
transactions was known by the counsel with whom you developed 
the strategy? 

Mr. Greenstein. I didn’t speak extensively with Euram as it re- 
lated to this issue. My understanding was that was the case, and 
in fact, I think in the report, it acknowledges that one of the law 
firms had all of the documentation describing the various trans- 
actions between the offshore entities. So as a result of having all 
of that documentation and highlighting it in the report, I would as- 
sume that was the case. 

Senator Levin. I want to ask the question again. Did you give 
Euram assurances that the book entry nature of these transactions 
was known by the attorneys with whom you developed the strat- 
egy? 

Mr. Greenstein. Again, my understanding was that was the 
case. 
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Senator Levin. That you did give those assurances? 

Mr. Greenstein. Are you asking if I did personally 

Senator Levin. No, your firm. 

Mr. Greenstein. That was my understanding, yes. 

Senator Levin. Thank you. 

Chairman CoLEMAN. Senator Collins. 

Chairman COLLINS. Thank you. 

Mr. Greenstein, I want to follow up on the line of questioning 
from Senator Levin. In your written statement, you are very crit- 
ical of the Subcommittee’s report and you say that the report is, 
“fiat wrong in suggesting that the POINT transaction did not offer 
an opportunity for a profit.” You go on to say, “In fact, POINT gave 
investors the potential to either earn profits or incur losses based 
solely on market fluctuations.” But, in fact, the whole point, not to 
make a bad pun here, but the whole purpose of the POINT strategy 
was to generate capital losses. It wasn’t to generate profits. It was 
to generate losses. So, in fact, what the Subcommittee’s report says 
is correct. 

Mr. Greenstein. The opportunity to generate a profit or the op- 
portunity to generate a loss based on the positions held was very 
distinct. I am not denying that the prime objective was tax defer- 
ral. But, in fact, in one of the transactions, in Mr. Saban’s trans- 
action, a fee element was tied to the performance of the stock bas- 
ket. A component of Quellos’s fee was linked to how that stock bas- 
ket did. So while the primary motivator was tax deferral, there was 
clearly economic risk and reward and that is why the duration on 
every POINT strategy was different. 

Chairman CoLLiNS. Wasn’t this marketed as a tax product, the 
purpose of which was to allow your clients to avoid paying taxes 
on gains? 

Mr. Greenstein. Yes. It was a tax-advantaged strategy, and my 
only point. Senator, was that there were economics associated with 
the tax-advantaged strategy. 

Chairman CoLLiNS. Do you believe that the POINT strategy was 
a legitimate transaction? 

Mr. Greenstein. Absolutely. We consulted, again, some of the 
top law firms in this country. 

Chairman CoLLiNS. I am not asking, did you believe at the time. 
I am saying, in view of the fact that Mr. Johnson got audited and 
had to pay back taxes and interest due, are you still maintaining 
that this was a legitimate tax strategy? 

Mr. Greenstein. It was a legitimate tax strategy — and again, I 
am not a tax lawyer so I am qualifying that — it was a legitimate 
tax strategy that was registered with the IRS as a tax shelter, so 
they had the information. They had the road map. And the IRS de- 
termined that it was not a viable strategy 

Chairman COLLINS. Then how can you maintain to this day that 
it was a legitimate strategy? If it was a legitimate strategy, then 
poor Mr. Johnson should not have been saddled with back taxes 
and penalties and interest. 

Mr. Greenstein. My understanding was the strategy was legiti- 
mate and legal. The IRS disagreed with the conclusions. But I don’t 
believe that means it is not legitimate. 
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Chairman COLLINS. Well, I can tell you that I would think your 
clients would think it wasn’t legitimate if it resulted in back taxes, 
interest, and penalties for them. 

Mr. Greenstein. Well, I think in that case. Senator, the process 
worked. The clients had a more likely than not opinion, so they 
knew going into it this was far from a sure thing. Otherwise, it 
would have been a much different opinion. It was registered as a 
tax shelter in Mr. Johnson’s case, so the IRS had knowledge and 
it was registered 6 years ago. The IRS had knowledge of the trans- 
action. We provided the information. They evaluated it. And wheth- 
er a client settled with the IRS or took it to court, that was really 
an issue up to them. 

Chairman CoLLiNS. I don’t see how you can argue with what was 
the outcome of the IRS’s audit of your client. I am not saying that 
Mr. Johnson escapes responsibility here. He does have his own ad- 
visors. But the fact is that it did not work out well for him and 
this transaction ultimately was found to not pass the smell test. 

Mr. Greenstein. No, and we understood, again, like the clients, 
that there was no guarantee that it would pass the smell test. 

Chairman COLLINS. I guess that brings me full circle to my ques- 
tion. I don’t know how you can sit here today and say that you still 
view the POINT strategy as a legitimate one when it has been re- 
jected by the IRS. 

Mr. Greenstein. Again, and I am not a tax expert, so trying to 
understand the tax legitimacy, I can’t comment on that. Was it le- 
gitimate to enter into that transaction based on the advice and in- 
formation we know? Yes. As it turns out, it was not a viable strat- 
egy and we respect that and we knew that the IRS interpretation, 
or again, my understanding was that the IRS interpretation could 
rule against that and that was appropriate. And I think, again, my 
understanding is that is how the system is supposed to work. 

Chairman COLLINS. Mr. Conn, I give Bank of America credit for 
acknowledging that the bank’s performance was not what it should 
have been in reviewing the Wyly transactions, and you have out- 
lined in your testimony a number of remedial actions that the bank 
has taken. That brings me to a fundamental question for you and 
that is, are you confident that the new measures that you have put 
in place would have prevented the bank’s involvement in the kinds 
of transactions that are the focus of this investigation? In other 
words, if you had the procedures, the safeguards, the processes, ar- 
guably the culture that you have now, had that been in place prior 
to your entering into these transactions, would those reforms have 
prevented your involvement? 

Mr. Conn. Thank you. Senator, for acknowledging our remedial 
actions. To make one point clear, we were not involved in the 
POINT transaction 

Chairman COLLINS. No, but you were in the Wyly transactions, 
which were discussed earlier. 

Mr. Conn. With regard to the Wylys — the answer to your ques- 
tion, yes, our remedial actions, I feel confident that we would not — 
and ultimately come to the same conclusion. We would do that, and 
that was we needed the beneficial ownership information, and if it 
is not supplied, we will not entertain opening those accounts. And 
so I believe that would be a continuation of our policy that we ulti- 
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mately had. So I believe it would have been quicker and we would 
not have those accounts if the client would not give us the informa- 
tion, which they ultimately would not, and we would never have 
opened the accounts. 

Chairman COLLINS. Just one final question if I may, Mr. Chair- 
man. Is it sufficient for Congress to rely on banks such as yours 
to put in place the reforms that are needed, or do we need to pass 
new legislation or new regulations to make sure that you maintain 
this kind of commitment going forward or that other institutions 
that haven’t adopted the reforms that you so painfully had to adopt 
don’t make the same kinds of errors? 

Mr. Conn. Senator, I believe it would be a partnership. I believe 
that our institutions, working with the government, should come to 
a conclusion, do we need better laws? That is how I could answer 
that question. Ultimately, a partnership between corporate Amer- 
ica and the government to make those decisions. 

Chairman COLLINS. Thank you, Mr. Chairman. 

Chairman COLEMAN. I just want to follow up a little bit more on 
this issue of the profit. Would it be fair to say, Mr. Greenstein, that 
the source of the purported economic profit on the transaction was 
the warrant premiums? 

Mr. Greenstein. That was one potential. The main source of the 
profits was the basket of securities 

Chairman CoLEMAN. The gain in the baskets here, that was 
capped at 8 percent, wasn’t it? You have a cap on that, is that cor- 
rect? 

Mr. Greenstein. There was a 90-day collar. That collar, there 
were several situations where we had discussions to change that 
collar. So that could have been rolled. It could have been reduced. 
It could have been extended, and we explored for our clients dif- 
ferent options, again based on how the portfolio had moved and 
what the prevailing 

Chairman Coleman. You are picking stocks that you believe are 
going to fall in value. 

Mr. Greenstein. No, the stocks that were originally put in the 
portfolio, let us say we took an example, Microsoft, and Microsoft 
hypothetically, let us say, fell from 100 to 25 and then it was put 
into the partnership that the client bought. Once the client owned 
it at 25 , that price could go up or down and the reason the portfolio 
was built the way it was was to try to take advantage of some of 
the opportunities in the market, again remembering back that we 
had the technology and the telecommunication meltdown, so to try 
to take advantage of some of those opportunities to earn the money 
back. 

Chairman CoLEMAN. You would disagree with an assertion that 
a very significant source of the purported economic profit on the 
transaction was to be the warrant premium? 

Mr. Greenstein. That was a potential, as was the potential on 
the stock. So I would not disagree with the question as you asked 
it. Senator. 

Chairman COLEMAN. But the benefit of the warrant premium 
was that it was one that would accrue to the individual if it was 
held for a period of time, is that correct? 
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Mr. Greenstein. To the best of my recollection, it was my under- 
standing that the structure that involved the warrants was to rep- 
licate a common investment vehicle in Europe that was known as 
a BLOC or a HYPO, and essentially, what that was was a portfolio 
of equity securities with a long-dated call option written against it, 
or a warrant in this case, and then that was sold potentially to in- 
vestors. So that would be the opportunity, which would require 
holding the equity basket for a considerable time 

Chairman COLEMAN. But in this transaction, in each and every 
case, the warrant was unwound. A certain loss was achieved and 
the warrant was unwound at that time, so there was no long-term 
hold. It was simply unwound at a certain point in time when you 
got the loss you needed. 

Mr. Greenstein. Yes, Senator. 

Chairman COLEMAN. I think that is part of the problem, I would 
suspect, from the IRS is perspective. To claim that there is an in- 
tent here to generate some profit or benefit from a warrant that os- 
tensibly is going to gain value over a long period of time, but in 
each and every instance is unwound, I think is obviously one of the 
problems here. 

Mr. Greenstein. Well, I agree that is one opportunity to make 
profit. The other is just the outright ownership of the equity bas- 
ket, and that varied considerably investor by investor in terms of 
when they wanted to get out. 

Chairman Coleman. But that opportunity, again, it was consist- 
ently cut off. At the time you got your loss, you unwound the war- 
rant and you were out, even though the projection in terms of gain 
was for holding those warrants for an extended period of time, is 
that correct? 

Mr. Greenstein. Yes, they were closed early. 

Chairman Coleman. And if I can get back, Mr. Conn, and I ap- 
preciate the recognition by Senator Collins about the change in pol- 
icy, in terms of the Wyly-related offshore trusts and corporations, 
from 2002 to 2005, what were the procedures that were followed? 
Could you just give me an overview of when the accounts were 
opened and how did the implementation of the PATRIOT Act mod- 
ify or change the bank’s procedures related to these accounts? 

Mr. Conn. Certainly, Senator. Just to give you a history, the ac- 
counts were transferred into Bank of America in February 2002. 
We did not actively or do not actively open these type of accounts 
up as a type of product that we offer for U.S. citizens. We don’t — 
it is just not something that the Private Bank actively does. So we 
get the accounts, and at that point in time, we believe we were 
complying with the PATRIOT Act when it came to knowing your 
client. 

What had happened, because I think at that time there was a 
question whether we needed specific information about beneficial 
owner. I am not here to split hairs, but I think there was legal in- 
terpretation in February 2002 that you really didn’t need that. 
Now, I am not saying that we ultimately didn’t come to the conclu- 
sion. Our policy ultimately became, as the law evolved, you need 
that information. 
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Chairman CoLEMAN. But that is part of the problem here. The 
Wylys are the heneficial owners and no one is revealing that. You 
know they are the heneficial owners. 

Mr. Conn. We believed that the actual beneficial owners, we 
were told, were relatives of the Wylys, grandchildren, specific char- 
ities. Now, when this was highlighted to us at NFS, and this is one 
thing that came up through our relationship with them, what they 
do for us, they are our clearing agent, just to make that clear, that 
what NFS does is they highlight situations that we need to further 
investigate. That came up in January that we needed that, I be- 
lieve, and we went through a process and a dialogue with the rep- 
resentatives of the trust — we were not talking to the Wylys because 
we believed this was separate — that we wanted this information. 
And they came back to us saying, well, we understand from your 
competitors that you do not have to get this information. 

Our policy was at that time, and still is, we need that informa- 
tion. So we entertained a dialogue with the representatives, is 
there a way to get that information without violating their con- 
fidentiality requests. We came to the conclusion that, no, there was 
no way we could do that, and I believe it was in June. We went 
to NFS and said, put together a series of questions that we have 
to ask and want to ask the beneficiaries, or the representatives of 
the trust, and if we do that and they don’t answer them, we are 
prepared to take appropriate action, and that is what we did. 

We ultimately asked for the information on beneficial ownership. 
They refused to give it to us. We closed the accounts and filed the 
appropriate forms. 

Chairman COLEMAN. If I have no objection from my colleagues, 
I just want to follow up with another question. Mr. Schaufele to tie 
into this, could you talk a little bit about the concept of beneficial 
ownership? I take it you are familiar with security laws and the 
requirement that large shareholders declare their beneficial owner- 
ship in a publicly-traded company, is that correct? 

Mr. Schaufele. I am not a lawyer, I am a broker, but I know 
large shareholders do have to, if they are an insider or own more 
than 5 percent, there is a filing that does need to be made, yes, sir. 

Chairman Coleman. We see instances where offshore accounts 
are set up by the Wylys. I think there were, by the way, 65 securi- 
ties accounts set up by Bank of America, is that correct, Mr. Conn? 

Mr. Conn. I don’t know the exact number. Senator, at this time 
of how many security accounts there were. 

Chairman Coleman. The record indicates that there were 65 
opened by your bank. We have offshore accounts opened by the 
Wylys holding large amounts of stock that were originally depos- 
ited by the Wylys. Mr. Conn or Mr. Schaufele, at the time this was 
happening, were there any concerns that the Wylys were attempt- 
ing to circumvent disclosure obligations under security laws by 
using the offshore trusts? 

Mr. Schaufele. There was no concern from my standpoint. The 
firms that I was with knew that the Wylys were beneficial owners 
of these accounts and I relied on the compliance folks for what they 
would recommend to do. At one point, this was back, I believe, at 
Lehman Brothers — and I believe it says this in the report — some 
of these accounts actually were 13(d) filers. 
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Chairman CoLEMAN. But there was an effort in at least one in- 
stance where a number of the offshore accounts actually kind of 
split shares among themselves to reach a level of holdings under- 
neath 13(d) filers. But you are saying you had no knowledge of 
that? 

Mr. ScHAUFELE. That is correct. 

Chairman COLEMAN. Mr. Conn. 

Mr. Conn. As I understand it, we were assured by the protec- 
torate, the trustees of the accounts that there was no affiliation. 
While we believed through our financial advisors that the Wylys 
endowed the accounts, we felt that through the representation of 
the individuals that there was not an affiliation there, that it was 
entirely independent. 

Chairman CoLEMAN. Senator Levin. 

Senator Levin. Mr. Greenstein, is it true that it was always your 
understanding that there would be no cash transfers passed be- 
tween those two companies? 

Mr. Greenstein. No. I did not understand the ultimate mechan- 
ics of those. We relied upon Euram, European American, to execute 
those. 

Senator Levin. Do you know who John Staddon is? 

Mr. Greenstein. Yes. 

Senator Levin. Take a look, if you would, at Exhibit 54. ^ Who 
is John Staddon? Is he with Euram? 

Mr. Greenstein. Yes. 

Senator Levin. So you had a lot of dealings with him, did you? 

Mr. Greenstein. I had more dealings when he was in the legal 
department at UBS than I did at Euram. 

Senator Levin. Then you had dealings with him at Euram? 

Mr. Greenstein. Yes. 

Senator Levin. OK. Now, look on page 2 of that document, near 
the bottom, the third paragraph from the bottom where it says, 
“Because the transactions — ” Do you see that paragraph? 

Mr. Greenstein. The third paragraph? 

Senator Levin. This says page 2 on here. It is page 5. I have the 
wrong page number. Near the bottom of page 5. “Because the 
transactions were conducted — ” Do you see that paragraph? 

Mr. Greenstein. Yes. 

Senator Levin. I want to read it to you now and you can follow 
it. “Because the transactions were conducted in this manner 
through the enclosed documents, no physical transfer of shares 
were made, no transactions took place over any exchange, and no 
cash transfers passed between bank accounts of the two companies. 
This, however, was always understood to be the case. Euram ob- 
tained assurances from Quellos that the book entry nature of these 
transactions had been known by the counsel with whom they devel- 
oped the strategy and that it would be disclosed to any client advi- 
sor and opinion provider involved in any subsequent implementa- 
tion.” So far, do you agree with that? 

Mr. Greenstein. Yes. These are common over-the-counter 

Senator Levin. But a minute ago, you said that you did not un- 
derstand that there would not be cash transactions. Now you say 


^See Exhibit 54 which appears in the Appendix on page 1138. 
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you did understand that no cash transfers passed between bank ac- 
counts of the two companies. 

Mr. Greenstein. I was referring to, and I apologize if I misinter- 
preted your question, when the transaction was initially initiated, 
that was the case. Yes. These are descriptions of standard over-the- 
counter-type agreements. 

Senator Levin. I know that is your testimony, but is this the ac- 
curate description of what was going on with those two shell com- 
panies in the Isle of Man? Were you aware of that fact? 

Mr. Greenstein. I don’t understand the movement of cash. What 
I do know is that when there were obligations by Barnville or 
Jackstones to pay cash to the client, to deliver shares to the client 
upon request, they met those financial obligations in all cases. So 
in that respect, certainly if there was cash paid to a client, there 
had to have been cash movement between those entities. What that 
is, I don’t have knowledge of that and wasn’t involved in that level 
of detail. 

Senator Levin. Now you are saying you did believe there was 
cash that moved between those two entities, whereas I just read 
you a statement that came from Euram to us that said that it was 
well known — let me get the exact words here — “no transactions 
took place over any exchange and no cash transfers passed between 
bank accounts of the two companies.” And it says, “This, however, 
was always understood to be the case.” Did you understand that to 
be the case? 

Mr. Greenstein. Yes. If I could respond to comments that you 
made in your question. First of all, I am puzzled why Euram, who 
it is my understanding refused to be interviewed by the staff, sub- 
mits a written statement that is contradictory to oral and written 
communication they had given to us many years ago, and that is 
assumed to be fact. 

Senator Levin. I am just asking you if it is a fact. I don’t assume 
anything. I am asking you, and you said it — first, you said it is 
true, and then you said it is not true. 

Mr. Greenstein. My understanding, and the way I was trying 
to answer your question. Senator, is that there were obligations en- 
tered into between those two entities. 

Senator Levin. Did cash transfer between those two entities? 

Mr. Greenstein. No. Up front, these are legal contractual obliga- 
tions, which I believe he referred to. As is the case, say, with a con- 
tract for differences or a swap, there is no cash transaction that oc- 
curs immediately. I was referring to that. But at the end 

Senator Levin. Not immediately 

Mr. Greenstein. At the end, there has got to be some settling 
between those entities of whether it is delivering stock, whether it 
is paying obligations. So as it relates to a cash movement on the 
settling of the contractual obligations, yes, I believe there was — or 
it was my understanding and my assurance, I received assurance 
that there was that movement at that portion. So I misinterpreted 
and I apologize 

Senator Levin. Would you present that understanding that you 
received from Euram to the Subcommittee? 

Mr. Greenstein. Would I present that? 

Senator Levin. Yes, will you give it to us. 
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Mr. Greenstein. My understanding 

Senator Levin. You said you got written assurance from them 
early. Would you provide that to us after this hearing is over? 

Mr. Greenstein. I believe we have, and I was referring to — ^yes, 
I believe you have correspondence from Euram from us, and also 
there was verbal assurances that we received. As an example, in 
your report, they told us that the owners of Barnville and 
Jackstones were authorized to enter these transactions, that there 
was complex ownership, and I think in the e-mail that you had in 
your report, they said, we are not keen on disclosing who those 
owners are. So that was what they told us. They didn’t say, we 
don’t know who the owners are, like they communicated to you. 

Senator Levin. Did you know who the owners were? 

Mr. Greenstein. No. We relied upon them. 

Senator Levin. Did Euram know who the owners were? 

Mr. Greenstein. They had communicated to us that they knew 
and they were — as the e-mail said — keen not to disclose it. So it 
was our understanding, and again, relying on the reputation and 
past dealings we had with them, that when they said they were 
keen on not disclosing it, that we could take comfort in that. 

Senator Levin. So you view Euram as being an honest — ^you have 
always dealt with them and felt that they are an honest company? 

Mr. Greenstein. At that point in time, that was the case. When 
I see statements made today that contradict that, that is dis- 
appointing to me. 

Senator Levin. I want to go back to that value of the portfolios 
that you selected and that you sent to Euram. You insisted that 
the total value was only about a billion-and-a-half and I want to 
go through that with you, because I add up to $9.5 billion. 

Mr. Greenstein. OK. 

Senator Levin. Take a look at Exhibit 51.^ 

Mr. Greenstein. Any particular page? 

Senator Levin. No. If you look at the value of the stocks that 
were identified that you passed along to Euram, that is $397 mil- 
lion on that day. By the way, these documents came from you, from 
your company. So just round it off. December 28, the portfolio that 
you sent the names of was $400 million. 

Then take a look at Exhibit 51b, and these documents, these are 
contracts between the two shell companies in the Isle of Man, this 
back-and-forth money and cash — excuse me, cash and stocks that 
didn’t exist. This is Exhibit 51b, and the amount of this list that 
you provided to them is $1,648 billion. Someone is adding these up 
for me back there. 

Take a look now at Exhibit 51c. This is another portfolio that you 
created for them, $1.1 billion. 

Now look at Exhibit 51d. This portfolio of stocks that you created 
and sent them the list, this one was $3.3 billion. 

Exhibit 51e, which is dated June 6, $3 billion almost even. That 
totals $9.6 billion. 

Mr. Greenstein. Sure. 

Senator Levin. Is that true? 


^See Exhibit 51 a— k which appears in the Appendix on page 1085. 
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Mr. Greenstein. That is true. What I was responding to earlier 
was the question as it related to the basis differential, the dif- 
ference between 

Senator Levin. Excuse me, Mr. Greenstein. I was very careful 
when I asked you about the total value of those stocks, the list of 
which you sent to Euram. You said it was one-point-something bil- 
lion dollars. Whether you said that or not, the record will speak for 
itself Are you now acknowledging that the lists of stocks that you 
sent to Euram that would then be sent to one of these two compa- 
nies to be exchanged with the other company totaled about $9.6 bil- 
lion? 

Mr. Greenstein. Yes, and I apologize if I misunderstood your 
question. I thought you had asked about the basis differential, 
which is my recollection, $1.4 billion. I know we were talking about 
those two interchangeably, so those two numbers would be correct. 

Senator Levin. The basis differential is the amount that you had 
to sell, right? 

Mr. Greenstein. The potential tax deferral amount, yes. 

Senator Levin. That you were selling to taxpayers looking for tax 
losses, right? 

Mr. Greenstein. Correct, tax deferral. 

Senator Levin. Were you aware of the fact that those companies 
had two pounds each paid-in capital? 

Mr. Greenstein. Again, as I had stated earlier, paid in capital 
might be analogous to par value, where you might look at in the 
United States, the par value of a share is a penny, and that has 
no relationship whatsoever to what the share price is or the assets. 
So paid in capital, it is not unusual in an offshore investment com- 
pany to have a very nominal paid in capital and very significant 
assets. So I don’t think it represents the assets or the liabilities of 
the company. 

Senator Levin. Do you have any idea what those assets or liabil- 
ities were in those two companies? 

Mr. Greenstein. No, and as I had testified earlier, that is where 
we relied upon Euram and where Euram was paid a significant 
amount of money to assist in aspects of the transaction which this 
was clearly one of them. 

Senator Levin. Thank you. Thank you, Mr. Chairman. 

Chairman COLEMAN. Thank you. Senator Levin. 

I notice Senator Carper has joined us. Senator Carper. 

OPENING STATEMENT OF SENATOR CARPER 

Senator Carper. Thanks, Mr. Chairman. Not long ago, I was 
talking with someone back in my own State, a fellow who was not 
particularly happy with paying taxes. He said to me, I would feel 
a lot better about paying the taxes that I do if I were convinced 
that a lot of other people who have a whole lot more money than 
I do were paying their fair share, as well. 

I know Mark Everson was here and testified earlier today in the 
hearing. He has testified before our Subcommittee, as well, and he 
testified to us that there was $300 billion in taxes that were owed 
last year that were not collected. In some cases, they have a pretty 
good idea who owed the money, the magnitude of the money that 
was owed. They just don’t have the resources to go out and get it. 
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Our tax laws are vague enough and people are smart enough to 
find ways to avoid their responsibilities. 

I just want to thank you and particularly Senator Levin for con- 
vening this hearing today and for the kind of dogged determination 
that I know you bring to this pursuit. We face huge budget deficits 
in this country, $300, $400 billion a year, and as we look ahead to 
my generation retiring, we note that they are not going to get 
much smaller as long as we are involved in wars in Afghanistan 
and Iraq and problems like Katrina to deal with and people in my 
generation becoming eligible eventually for Medicare and Social Se- 
curity and all. It is important that we find out who owes money 
and to make sure that they pay their fair share so that the rest 
of us don’t have to pay more than our fair share. 

I have some questions I would like to ask for the record. I am 
not going to ask them here at this time. But I want to thank you 
both for holding this hearing and for airing these issues, which 
they certainly need to be aired. 

The last thing I would say, it is important for us collectively to 
provide the resources that the IRS needs, not just dollars and cents 
personnel to go out and do their job, but also to make sure that 
we pass legislation here and that it is in a form that somebody who 
is enforcing our tax laws can understand it and can go out and col- 
lect the monies that are actually owed. Thank you. 

Chairman COLEMAN. Thank you. Senator Carper. You represent 
a State, Delaware, in which banking and financial institutions are 
important to your State economy. Financial institutions depend 
upon trust and confidence, and when that subdues, I think it has 
a negative impact on the entire system. So I appreciate your pres- 
ence and I appreciate your interest and involvement in these 
issues. 

I think Senator Levin, I understand, had one other line of ques- 
tioning. 

Senator Levin. I did. You made reference to your fees, Mr. 
Greenstein. You said that there was in one case, at least, that a 
part of your fee was tied to any profit that might be earned in that 
incremental piece of this transaction, is that correct? 

Mr. Greenstein. Vaguely, I believe that is the case, yes. 

Senator Levin. Is it not the case that the greater the losses here, 
the greater your fees? 

Mr. Greenstein. Our fees, the tax deferral was really the start- 
ing point for the fee negotiation. So in answer to your question, 
yes. From that starting point, other things were included, be it es- 
tate planning or investment management. But the starting point 
was correct, yes, the tax deferral. 

Senator Levin. So the key component to your fee was the size of 
the loss? 

Mr. Greenstein. That was the starting point, yes. 

Senator Levin. Was it also the key component of your fee as well 
as the starting point? 

Mr. Greenstein. Yes. 

Senator Levin. And the greater the loss, the greater your fee? 

Mr. Greenstein. Correct. 
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Senator Levin. I think that speaks volumes as to what this is all 
about. You weren’t selling investments. You were selling losses, 
and your fees went up with the loss. It is just as clear as can be. 

You can say that there were possibilities here of investment 
gains, and I guess there were theoretically tiny possibilities, but 
what you can’t say is that the purpose of this was anything other 
than to create a tax loss by using two shell corporations, which 
have no capital, $5 each in capital. You have no idea what assets 
they have beyond that. That is what Euram told you. Nobody 
knows who owns them. And then you send to them $9.6 billion in 
stocks that you identify that you know will be just swapped back 
and forth for nonexistent cash, unless you think that those compa- 
nies had $9.6 billion in cash, which I don’t think you believe. And 
so what it comes down to is this absolutely strains credulity. 

I don’t believe anybody looking at this transaction, including law- 
yers who we are now going to talk to, knowing what they now 
know, can believe that these transactions represented economic 
substance. What these transactions represented was a concoction to 
create tax losses which were then sold to taxpayers to offset capital 
gains. 

Mr. Greenstein, I think that any fair reading of this leads not 
only inevitably, but immediately to that conclusion. 

I have questions for the record for our other three witnesses. I 
am sorry, I don’t know if they are sorry, but I am sorry that I 
didn’t have a chance to ask them some questions. But I want to 
thank our witnesses for coming forward. 

Chairman COLEMAN. Mr. Greenstein, do you want to reply? 

Mr. Greenstein. I didn’t know if there was a question there. I 
strongly disagree with a number of the points, but 

Chairman Coleman. I want to thank the panel, Mr. Conn in par- 
ticular, Bank of America and HSBC. We do appreciate the changes 
that you have made in dealing with this. 

My concern, as this panel leaves, is that lawyers, experts, and 
everyone else told clients they could do this. So much of this flies 
in the face of common sense and strains credulity, that there were 
folks with beneficial interests directing assets and transactions, 
that there weren’t concerns that POINT clearly was not a strategy 
designed to generate profit. As a result, a lot of people, or a num- 
ber of people with great wealth, ultimately paid the price, but be- 
yond that, I think the entire economic system and all of us who pay 
taxes are openly hurt by these transactions and that is what is so 
disturbing here. 

With that, I want to thank the panel and we will call our last 
panel. 

Our final panel today, the witnesses for today’s hearing are Mi- 
chael G. Chatzky of Chatzky and Associates; Lewis R. Steinberg, 
a former partner at Cravath, Swaine and Moore; John P. Barrie of 
Bryan Cave; and finally, Charles W. Blau of Meadows, Owens, Col- 
lier, Reed, Cousins and Blau. 

Mr. Chatzky and Mr. Blau, I understand that you or your firms 
assisted in providing advice on the Wylys’ offshore network. I have 
concerns about whether the offshore structures comported with our 
laws and look forward to hearing each of your testimony. 
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Mr. Steinberg and Mr. Barrie, I understand that you advised cli- 
ents purchasing the Quellos-designed POINT transaction. Lawyers 
played a central role in this transaction, representing to clients 
that these strategies were within the letter of the law. I am con- 
cerned that our legal profession may he called upon to analyze 
these transactions possibly without a full understanding of the ma- 
terial facts. I appreciate your attendance at today’s hearing and 
look forward to your testimony and perspective on the role of coun- 
sel in facilitating these types of transactions. 

Mr. Steinberg, I want to add that I sincerely appreciate your 
changing your scheduled family vacation to accommodate us at to- 
day’s hearing. 

Before we begin, again, pursuant to Rule 6, all witnesses who 
testify before this Subcommittee are required to be sworn in. 
Please stand and raise your right hand. Do you swear the testi- 
mony you are about to give before this Subcommittee is the truth, 
the whole truth, and nothing but the truth, so help you, God? 

Mr. Chatzky. I do. 

Mr. Steinberg. I do. 

Mr. Barrie. I do. 

Mr. Blau. I do. 

Chairman COLEMAN. I would like to ask you to limit your testi- 
mony to 5 minutes. When the lights turn from green to amber, you 
have a minute left to conclude your testimony. Your written state- 
ments will be included in the record in their entirety. 

Mr. Chatzky, we will have you go first, followed by Mr. Stein- 
berg, then Mr. Barrie, and Mr. Blau, we will have you conclude. 
Mr. Chatzky, please proceed. 

TESTIMONY OF MICHAEL G. CHATZKY, CHATZKY AND 
ASSOCIATES, SAN DIEGO, CALIFORNIA 

Mr. Chatzky. Thank you very much. Chairman Coleman. Chair- 
man Coleman, Ranking Member Levin, Members of the Sub- 
committee, and the Permanent Subcommittee on Investigations 
staff, I appreciate your inviting me to participate at this morning’s 
hearing, and I would also especially like to commend the profes- 
sionalism, or the professional way I was treated by the staff. Espe- 
cially, I would like to commend Laura Stuber, Mark Nelson, and 
Robert Roach for their very kind method in treating me. 

My background is I have been practicing law since 1970. I am 
a California attorney. My practice is primarily engaged in the field 
of wealth protection. That includes several different aspects, includ- 
ing taxation, estate planning, business planning, and asset protec- 
tion. 

A wealth protection attorney, such as myself, normally addresses 
issues which pertain to wealth erosions, in other words, threats 
against your wealth, and those particular threats generally consist 
of the following: Probate, estate tax, income tax, and lawsuits. So 
if you have accumulated wealth, which is very commendable, that 
is fine, but you need to be concerned about these threats to your 
wealth because they can lower your net worth. And so as a lawyer, 
what we normally do is we inform people about these threats and 
ways and means to address them. 
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We have freedom of choice in our country in which we can ex- 
plore alternatives. For example, if someone is starting a new busi- 
ness, they have the choice. They can start the business as a sole 
proprietorship, as a corporation, or they can start it as a corpora- 
tion that makes a Subchapter S selection, or they might be able to 
start it in States that permit it as a limited liability company with 
a sole member. Each one of those alternatives has different legal 
consequences. Each one of those alternatives has different tax con- 
sequences. 

Privacy may exist in the foreign area. This morning, we heard 
ample testimony and had ample discussion on the privacy concerns 
that this Subcommittee is very correctly raising. However, one 
thing that I did not hear this morning that I think is critically im- 
portant is that privacy in foreign jurisdictions, which have legisla- 
tion that states that members of the financial services sector are 
not allowed to freely disclose transactions or it can be a criminal 
offense, that doesn’t pertain to U.S. people and from a different 
angle, and that different angle is the following. 

If you are a U.S. citizen and you establish a foreign trust, then 
you are required by the Internal Revenue Service and by the Inter- 
nal Revenue Code to file a form with the Internal Revenue Service. 
That form is Form 3520. Form 3520 in the last 10 years or there- 
abouts has been greatly modified. It now includes not just report- 
ing who you are — ^you are a U.S. citizen, you are forming a foreign 
trust — ^but you also have to provide very specific information about 
the trust. 

So even though members of the foreign financial services sector, 
such as a trust company in another jurisdiction, are not allowed to 
reveal information about the trust, as a U.S. citizen who forms the 
trust, you are required to inform the Internal Revenue Service all 
about the trust, and when I say all about the trust. Form 3520 in- 
cludes such items as your name and Social Security number. You 
have to provide a copy of the trust instrument itself If the trust 
instrument has been amended, you have to provide a copy with the 
amendment or any modifications to the trust instrument. If there 
is a written understanding between you and the trustee, you have 
to provide that written understanding and attach it to your Form 
3520. If there is no written understanding but there is an oral un- 
derstanding, you have to reduce the oral understanding to writing 
and attach that to Form 3520. 

So the point is that Form 3520 has been changed in recent years 
with respect to reporting requirements. It has been additionally 
changed in recent years with respect to penalties. It used to be if 
you didn’t file Form 3520, the penalty was a fine of $1,000. Well, 
if you are someone who is quite wealthy, a thousand-dollar fine 
might not be that horrible. The current penalty, however, is much 
more serious than that. It begins at an amount of 35 percent of the 
trust assets that you transferred to the trust, and then if the IRS 
demands payment of that fine and you refuse to pay the fine, it 
goes up in increments of $10,000. So the point is if you transfer a 
substantial amount of money to a foreign trust, you not only have 
to reveal it to the Internal Revenue Service in great detail, but you 
also run the risk of being subject to a very significant fine. 
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In addition, there have been some other changes in the last 10 
years or thereabouts that have certainly beefed up enforcement 
and, you might say, removed the cloak of privacy in the field of for- 
eign planning. The Internal Revenue Service in the year 2000 pro- 
posed new regulations dealing with Internal Revenue Code Sec- 
tions 679 and 684. Section 679 is a statute that, in essence, says 
if you are a U.S. citizen who transfers assets to a foreign trust that 
has or is capable of having at least one U.S. beneficiary during the 
year, then you, the U.S. transferror, will be taxable on the income 
generated from the assets you transferred to that trust until your 
death. Internal Revenue Code Section 684 is a section that has to 
do with a taxation on the transfer of appreciated assets to a foreign 
trust. 

The Internal Revenue Service came out in the year 2000 with 
some proposed regulations. The proposed regulations were very de- 
tailed. They were very voluminous and they were very tough. I 
don’t think they were very fair, but they are very tough and they 
are in existence and they are what we have to face today. 

Those regulations make it very difficult for any U.S. citizen to ef- 
fectively use a foreign trust to save taxes. In my career, which 
spans several decades, from 1970 all the way to today, I found that 
people who come to our firm and are seeking a foreign trust have 
done so for a different purpose. 

In the 1970s, especially the early 1970s, the primary reason why 
someone would want a foreign trust was to save income taxes, spe- 
cifically to defer income tax, because a foreign trust could be effec- 
tively designed in that era so that the income from the trust would 
not be currently taxable. It would only be taxable when it was dis- 
tributed, and there were very many, very attractive ways and 
means to distribute funds from a foreign trust effectively without 
having the funds be considered a taxable distribution. 

However, that changed in the 1976 Tax Reform Act. However, 
the 1976 Tax Reform Act, which is the statute, or which is the Act 
that enacted Section 679, which taxes U.S. transferrors to foreign 
trusts, that Act did not have any guidance for taxpayers until the 
year 2000 other than the legislative history and other than textual 
writings that could be found in law review articles and other legal 
journals. 

In the year 2000, the Internal Revenue Service decided to ad- 
dress that concern and came out with very voluminous, very de- 
tailed regulations that were proposed to stop U.S. people from 
using different approaches to save taxes with foreign trusts. Those 
regulations were largely finalized in the year 2001 by the Internal 
Revenue Service. 

Just in concluding my talk, I just want to point out some other, 
very briefly, some other changes that have been made. The Inter- 
nal Revenue Service has come out recently with Circular 230 
changes, which has to do with tax opinions, making it very difficult 
for a law firm to come out with a tax opinion on any tax subject 
that is going to be useful to a client to defend against penalties. 

The other thing is, foreign gifts are reportable on Form 3520 and 
all distributions from a foreign trust, regardless of whether they 
are taxable or not, are reportable to the Internal Revenue Service 
on Form 3520. 
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So my point in concluding this opening statement is that in the 
last decade, the tax law has changed very dramatically, partially 
because of Congressional changes, but largely because of the Inter- 
nal Revenue Service’s changes in regulations and forms and en- 
forcement. So today, in today’s environment, it is unusual for a for- 
eign trust to be designed effectively to save taxes for a U.S. person. 
Foreign trusts today are largely used more for asset protection pur- 
poses or for foreign investment purposes where certain foreign in- 
vestments are not available to U.S. parties because foreign parties 
offering investments don’t want to run the risk of being regulated 
by State regulators and Securities and Exchange Commission regu- 
lators and so on, so they will issue such investments to foreign en- 
tities or U.S. 

Chairman COLEMAN. May I ask you to conclude your oral testi- 
mony, Mr. Chatzky? 

Mr. Chatzky. Thank you, Mr. Chairman. 

Chairman COLEMAN. Thank you very much. Mr. Barrie. 

TESTIMONY OF JOHN P. BARRIE, BRYAN CAVE LLP, 
WASHINGTON, DC 

Mr. Barrie. Thank you, Mr. Chairman. I am a partner in Bryan 
Cave. I have been a partner since 1993. As the Subcommittee is 
aware, we were introduced to Matt Krane, the long-time tax advi- 
sor of Mr. Saban, in May or June of the year 2001. The introduc- 
tion was by Quellos and that resulted in our engagement by Mr. 
Saban to provide tax advice and counsel with respect to a very 
complex set of transactions that involved the POINT transaction. 

I am here today to provide testimony to you with respect to the 
role of U.S. tax lawyers in connection with the evaluation of tax ad- 
vantaged transactions. These are very complex areas. I will do my 
best to respond to your questions. Thank you. 

Chairman COLEMAN. Thank you, Mr. Barrie. 

TIMONY OF LEWIS R. STEINBERG, FORMER PARTNER, 
CRAVATH, SWAINE AND MOORE LLP, NEW YORK, NEW YORK 

Mr. Steinberg. Thank you, Mr. Chairman. Mr. Chairman, Sen- 
ator Levin, my name is Lewis Steinberg. From 1991 until 2004, I 
was a partner in the tax department of Cravath, Swaine and 
Moore, having started there as an associate in 1984. I earned my 
J.D. degree from NYU School of Law in 1984, later earned a LLM 
in tax from NYU. I am a former Chair of the Tax Section of the 
New York State Bar Association, and since 1993, I have been the 
adjunct professor at NYU, teaching a course in advanced corporate 
tax problems. 

As I understand it, I have been asked to appear today to address 
legal advice I provided 6 or more years ago to several clients. 
Quadra Capital Management, now called Quellos Group, and cer- 
tain individual taxpayers. As I am sure you understand, an at- 
torney owes to his clients, including his former clients, a duty of 
confidentiality. I will endeavor to answer all questions today as 
completely as possible, consistent with that duty. At times, I may 
be unable to answer particular questions because they call for in- 
formation protected by the attorney-client privilege or otherwise in- 
volve client confidences. 
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I have retained counsel to assist me in addressing any issues of 
privilege that may arise and I ask for your indulgence if I need 
from time to time to consult with my counsel. Doing so will enable 
me to provide as much information as possible to the Subcommittee 
without breaching my duty to my former clients. 

My practice at Cravath primarily involved legal questions in the 
area of corporate taxation, particularly mergers and acquisitions 
and certain other commercial transactions. In 1999, I was asked by 
my client Quadra Capital Management to provide legal advice re- 
garding a transaction structure that came to be known as POINT. 
I was asked to analyze the proposed structure to assess any tax 
consequences under the Internal Revenue Code. 

From the beginning, I understood that if I were to determine 
that the proposed structure met standards set forth in the code, I 
would be asked to prepare written legal opinions to a small number 
of individual investors regarding those tax consequences. This is 
what occurred, and I provided legal opinions to five individual in- 
vestors in four transactions over the next several months. I under- 
stand that those opinions have been provided to the Subcommittee. 

I should also note that there has been much mention this morn- 
ing of large fees paid to professional advisors in this transaction. 
In the case of the Johnson transaction, the fees received by 
Cravath were $25,000. The same fee was received with respect to 
the other four taxpayers in the other three transactions, $125,000 
in total. 

All of this happened at least 6 years ago. I recently reviewed 
those legal opinions in anticipation of appearing today and I can 
assure the Subcommittee that I believe they represent sound legal 
analysis based upon reasonable reliance on information provided by 
the clients. At all times, I viewed my role as providing and did pro- 
vide straightforward legal advice about the tax consequences of the 
proposed structure using my many years of legal experience and 
expertise, and I would be happy to answer any of your questions. 

Chairman COLEMAN. Thank you, Mr. Steinberg. 

TIMONY OF CHARLES W. BLAU/ MEADOWS, OWENS, COLLIER, 
REED, COUSINS AND BLAU, DALLAS, TEXAS 

Mr. Blau. Chairman Coleman, Ranking Member Levin, and 
Members of the Subcommittee, my name is Charles Blau. I am a 
partner in the Dallas law firm of Meadows, Owens, Collier, Reed, 
Cousins and Blau. By agreement with the Subcommittee, I am ap- 
pearing here today as the designated representative of our firm. 

I would like to spend just a moment to talk to you about what 
we do at Meadows, Owens, and what we are. We are a 31-member 
law firm with a practice concentration in taxation. The firm was 
established in 1983 and historically provided clients with legal 
services in essentially three areas, and those areas would be tax 
litigation, tax planning, and estate planning. The firm’s tax prac- 
tice has expanded and we also now do tax litigation centering on 
representation of clients who have controversies both civilly and 
criminally with the Internal Revenue Service. The tax planning 
practice generally involves advising clients about the tax implica- 


^The prepared statement of Mr. Blau appears in the Appendix on page 158. 
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tions of financial and business transactions. The estate practice is 
obviously concentrated in assisting clients in planning their es- 
tates. 

Over the course of the 23-year existence, we have expanded be- 
yond this original scope to include real estate, corporate securities, 
white collar legal defense, and commercial litigation. Meadows, 
Owens does not, has not structured, promoted, or provided opinions 
to promoters in connection with listed transactions as identified by 
the Internal Revenue Service. We do, however, have a large litiga- 
tion practice in controversies with the Internal Revenue Service 
both civilly and criminally, and some of our clients are tax shelter 
clients. 

Most of the attorneys of the firm who have practiced in this area 
have advanced degrees in taxation. Approximately 12 of our attor- 
neys have LLMs in tax. Seven attorneys are certified under the 
Texas Board of Legal Specialization as certified in tax, and eight 
attorneys are non-practicing Certified Public Accountants. 

As previously communicated to the Members of the Sub- 
committee, Meadows, Owens’ formers clients, the Wylys, through 
its counsel — or through their counsel, I should say, have instructed 
the firm to maintain and protect the attorney-client work product 
privileges. Accordingly, as dictated by the law and the applicable 
rules of professional conduct in the State of Texas, we must at all 
times endeavor to uphold and respect our former clients’ instruc- 
tions. While we strictly are going to honor these instructions, obvi- 
ously, we have diligently attempted to assist the Subcommittee 
with this inquiry to the extent that we are ethically permitted to 
do so. 

Additionally, we would ask this Subcommittee to take notice of 
the fact that the attorney who oversaw and directed the majority 
of Meadows, Owens’ legal work with our former clients passed 
away on July 25, 2003. His passing creates obvious difficulties for 
us in researching the background and details of these specific 
transactions and inquiries made by the staff. 

These obstacles notwithstanding, I can tell you that Meadows, 
Owens was engaged from time to time by the clients in a variety 
of legal matters within the area in which we practice. The first of 
these engagements occurred on or about mid-1997. At this time, we 
no longer represent the clients. Our representation terminated 
when it became apparent to us that a conflict might exist because 
of the possibility of members of the firm might be witnesses in this 
matter. When we learned of this potential conflict, we informed the 
clients of our need to withdraw from further representation. 

I would say from my standpoint in trying to review all of these 
matters that we were involved with that during the period of our 
representation, I believe that the legal services performed were ap- 
propriate and in compliance with the applicable governing laws, 
principles guiding such matters at the time. 

And again, I hope to be able to answer your questions, but I may 
have some difficulties under the current circumstances of getting 
into any of the details of the legal advice that we provided these 
clients because of the privilege issue. 

Chairman COLEMAN. Thank you, Mr. Blau, and we appreciate 
you being here today and certainly understand. 
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For all counsel, we appreciate and respect the attorney-client 
privilege, but there are some things that this Subcommittee would 
like to know and hopefully you can be helpful. 

Mr. Barrie and Mr. Steinberg, Mr. Greenstein from Quellos indi- 
cated that the POINT transaction was one that had tax deferral — 
I want to make sure I don’t incorrectly paraphrase him — and from 
his perspective, there was a potential for profit. What did you un- 
derstand the purpose of POINT to be? 

Mr. Barrie. Let me speak first. My understanding of POINT was 
it was a tax deferral strategy. The securities that were put into the 
strategy, the basket of securities had a built-in loss. My under- 
standing is there was an investment aspect of the securities in 
terms of picking securities that had the potential to make a gain 
in a very short period of time. But it was primarily a tax advan- 
taged strategy. 

Chairman COLEMAN. Mr. Steinberg. 

Mr. Steinberg. I would generally agree with that. My under- 
standing is that these were high-basis assets and so there was a 
pre-tax economic potential as well as a desire to preserve the high 
basis in the securities that were in the partnerships. 

Chairman COLEMAN. When you talk about the pre-tax economic 
potential, does that create concerns from an IRS perspective? 
Doesn’t there have to be some real potential of economic gain here? 

Mr. Steinberg. Yes, and my understanding is that there were 
two potential sources of gain. One would be the return on the war- 
rant premium, and the second would be the fact that the stocks — 
they were tech stocks. It was pretty volatile, and that there was, 
particularly in 2000, a realistic possibility they were going to go up. 

Chairman COLEMAN. Was it your understanding that the war- 
rant premiums would be unwound as soon as the loss was recog- 
nized? 

Mr. Steinberg. I think the opinion says that likely would occur. 
I think we said that in the opinion. So I think that we were fully 
aware and did reflect that, that the warrant might be unwound. 
When that event occurred, obviously, might be very relevant to the 
profit analysis. 

Chairman CoLEMAN. It would be more than relevant. In fact, it 
makes the profit analysis a pretext. 

Mr. Steinberg. If, in fact, the profit analysis, you would want 
to do over the period of the anticipated holding period of the under- 
lying stock. 

Chairman CoLEMAN. Mr. Barrie, were you aware that the war- 
rants would be unwound as soon as the loss was recognized? 

Mr. Barrie. Yes, we were, and we actually focused more on the 
basket of stocks in terms of whether or not there was a profit 
potential. In the Subcommittee’s documents, there is at least one 
e-mail from Quellos to us describing the potential profitability with 
a collar at 100 percent and 108 percent and it had set forth various 
fees, which at the time we believed were the fees that were related 
to the transaction and included Quellos fees. Based upon that col- 
lar, it appeared to us that there was a potential to make a profit 
with the collar and with the unwind of the position. 

Chairman CoLEMAN. Were you told that no shares were involved, 
that this was simply a book entry transaction? 
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Mr. Barrie. No, sir. 

Chairman COLEMAN. Mr. Steinberg. 

Mr. Steinberg. Because of attorney-client privilege, I can’t di- 
rectly answer that question, but what I would say is the opinion 
set forth my understanding of the facts and that referred to a 
transfer of shares. 

Chairman Coleman. Let me then rephrase the question without 
this particular case. If you had such a transaction where, in fact, 
there were no shares involved, if this was simply book entry, a 
flow-through, would that have caused you to have some concerns 
about the nature of this transaction? 

Mr. Steinberg. Chairman Coleman, I don’t want to quibble. If 
it were real shares but they were just transferred by book entry, 
that might or might not. That is a fairly standard process. If what 
you are asking me hypothetically is that there were no shares, ob- 
viously, that would give me some concern. 

Chairman COLEMAN. Mr. Barrie. 

Mr. Barrie. That would give me great concern. 

Chairman Coleman. Let me ask you about the importance of un- 
derstanding who owned Barnville and Jackstones. Would it be im- 
portant for you in a transaction like this, where you are looking at 
$9.6 billion of reported transactions, to know who the folks were 
behind the entities involved in these transactions? Mr. Steinberg, 
and then Mr. Barrie? 

Mr. Steinberg. Mr. Chairman, not necessarily. The reason is 
that the tax analysis really would not have turned on who the cur- 
rent owner of the shares were. So I am not sure that would have 
been particularly relevant to my 

Chairman Coleman. And maybe I am misphrasing it. The con- 
cern we have — if we can get Exhibit 6,^ please — is what we label 
as phantom trades, the transactions between Jackstones and Barn- 
ville. There is no cash, nothing. There is no economic substance 
there. That structure, were you aware that this was the structure 
involved in POINT? 

Mr. Steinberg. Can I just ask my counsel about attorney-client 
privilege on that one issue? 

Chairman COLEMAN. I am not asking you about advice, just 
whether you were aware that this was involved. 

Mr. Steinberg. To the best of my recollection, the answer is no. 

Chairman COLEMAN. Mr. Barrie. 

Mr. Barrie. Not to my knowledge, either. 

Chairman COLEMAN. Mr. Chatzky, I appreciate the dissertation 
on changes in tax policy. But one of the principal concerns here is 
control. In spite of all the changes in tax law, if I understand, that 
these trusts are non-grantor trusts. So, in other words, is it fair to 
say that they have some tax advantages for the individual who set 
up the trusts? Is that a fair statement? 

Mr. Chatzky. It depends on the facts. For example, if a foreigner 
sets up a foreign trust and retains a grantor trust power over the 
trust and it is recognized 

Chairman COLEMAN. If a U.S. citizen sets up a grantor trust 

Mr. Chatzky. Right. 


^See Exhibit 6 which appears in the Appendix on page 722. 
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Chairman COLEMAN [continuing]. Would they have greater tax li- 
abilities than if they had set-up a non-grantor trust? 

Mr. Chatzky. Well, to answer your question specifically, if a U.S. 
person sets up a trust and the trust is a grantor trust, then the 
U.S. person setting up the trust remains taxable on the assets 
transferred to the trust. 

Chairman COLEMAN. Mr. Blau, do you agree with that interpre- 
tation? 

Mr. Blau. I am not a trust expert in this area, but I would gen- 
erally say these things are factually driven and it depends on the 
time that they take place. There are different tax regimes for dif- 
ferent years and the rules change. 

Chairman COLEMAN. I think it is fair to state that if the grantor 
retains control of the trust, then, in fact, the trust would be deter- 
mined to be a grantor trust even in 2000. 

Mr. Chatzky. May I be a little bit more specific, because the law 
is more complicated than that. If you have a domestic trust, a trust 
that is administered in the United States and a U.S. citizen funds 
that trust and retains a grantor trust power over that trust, the 
U.S. person is taxable on the income of the trust. If it is a foreign 
trust funded by a U.S. person, even if the U.S. person surrenders 
all control over the foreign trust, the U.S. person nevertheless re- 
mains fully taxable on the assets transferred to the trust until the 
U.S. person dies. That is because that is what Section 679 says, 
which may be of questionable constitutionality, but it is in the In- 
ternal Revenue Code and it is enforced. 

Chairman CoLEMAN. I know the laws have changed several 
times, but if a grantor directs a trust protector to tell the trustee 
when to sell stock, when to buy stock, when to sell options, when 
to buy options, what furniture, what jewelry, and what real estate 
to buy, and in each and every instance the trust protector relays 
the information to the trustee who complies, does that raise any 
concerns with you about whether that individual grantor is exer- 
cising some control over that trust? Does that raise 

Mr. Chatzky. Are you asking me? 

Chairman COLEMAN. Yes, Mr. Chatzky. 

Mr. Chatzky. Yes. I mean, and again, I don’t want to relate this 
to the Wylys 

Chairman COLEMAN. I am not relating it. I am just asking that 
hypothetical. Does that raise a concern with you? 

Mr. Chatzky. As a general principle, I would say, yes, it raises 
a concern because it raises an issue. And as Mr. Blau correctly 
pointed out on another point recently, it is very factual-driven. For 
example, if a U.S. person makes a suggestion as to how the trust 
assets should be invested and the trustee has the power to accept 
or reject that suggestion, that is legally permissible. 

It has been approved by the tax court in a case called Goodwyn. 
Goodwyn actually is a case where Mr. Goodwyn formed a trust, re- 
linquished all legal control over the trust, had independent trust- 
ees, but the trust existed for many years, probably a quarter of a 
century, and the trustees testified that they always followed Mr. 
Goodwyn’s advice, without any exception. 

If Mr. Goodwyn said, don’t do it, they didn’t do it. If Mr. 
Goodwyn said, do it, they did. And the tax court said that doesn’t 
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matter, because at any point in time, the trustees had the legal 
power to reject the advice. It was merely influential advice. It 
wasn’t compelling. 

Chairman CoLEMAN. These are certainly, again, factual issues, 
and I am respecting the attorney-client privilege by not raising the 
specifics in this case. 

But I will say, Mr. Chatzky, that if, in fact, that is the case, and 
you have a case where an individual each and every time directs 
a trust protector regarding what to do, gives complex discussions 
to the protector about what type of securities transactions are to 
be involved, and the protectors can fire the trustees if they say no, 
and there is a threat that will happen, then a loophole is still 
there, and we had better change it. It flies in the face of common 
sense to suggest there isn’t control. And if that loophole is there, 
then we have a problem. 

There is an ongoing investigation in the case of the Wylys, but 
as I sit here from this vantage point and look at this record, it is 
very hard for me to understand how it is not very clear that control 
is being exercised. 

Mr. Chatzky. Well, let me just make this additional point. That 
is that irrespective of tax objectives or tax purposes, it is very com- 
mon for a trustee to communicate with a beneficiary about pro- 
posed investments and it is equally very common for a beneficiary 
of a trust to communicate with the trustee about what the bene- 
ficiary would like to do. The trustee, though, has the power to re- 
ject the recommendations. So, I mean, again, it is very factual. 

If you have a situation where the whole thing is a sham, if the 
trustee is nothing more than a conduit or an agent and isn’t exer- 
cising independent responsibilities, that is something as a lawyer 
I would be very concerned about. 

However, I am also very concerned about the opposite side of the 
coin, which is the trustee of a trust established for the benefit of 
beneficiaries has legally enforceable fiduciary duties to those bene- 
ficiaries. 

So if, for example, I am the beneficiary of a trust and I go to the 
trustee and I say, I want you to invest the trust corpus in Microsoft 
stock and that investment, let us assume, is not to the interest of 
the other beneficiaries of the trust, the trustee who is making that 
decision has responsibility to the other beneficiaries and might be 
sued for breach of fiduciary duty if that type of investment were 
improper. Probably wouldn’t be, but 

Chairman CoLEMAN. Absolutely, but there are hundreds of exam- 
ples in the record where on each and every occasion the instruc- 
tions given by the grantor or given by the beneficiary, and this is 
the Wylys, were followed by the trustees. Some of these instruc- 
tions were very clear and very explicit, and the record shows that, 
in fact, when there was some resistance by the trustees, additional 
pressure was put on them, I think you have a problem. 

I will turn to my Ranking Member and come back to the ques- 
tioning. Senator Levin. 

Senator Levin. I sure agree with the Chairman. I don’t know 
how you can possibly say where you have hundreds of directions 
from the grantor that are just tunneled right through and carried 
out by trustees on the Isle of Man, who I think you know and I 
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know are basically there to carry out instructions of others and not 
to act independently, I don’t know how you can say there is much 
doubt about who should be taxed on the income of this trust or who 
is directing the trust. I don’t quite get it. 

Mr. Chatzky. Let me say this. In the 1970s, the Internal Rev- 
enue Service said almost in the exact same language that you just 
stated that same argument in two cases. They are both Goodwyn’s 
cases. One was an income tax case, and one was an estate tax case. 

Senator Levin. Both in tax havens? 

Mr. Chatzky. No, they were both domestic trusts. They were 
trusts where Mr. Goodwyn 

Senator Levin. So they knew — they were able to get their hands 
on the trustees. They could find out what actions the trustees took 
and why, right? 

Mr. Chatzky. Well, what I am saying is the trustees stipulated, 
I mean, they admitted in the tax court and the testimony that dur- 
ing the entire term of their being the trustees — during the entire 
term of their administering the trust that they always took the rec- 
ommendations of the grantor, Mr. Goodwyn, the late Mr. Goodwyn, 
and they always followed them. And if Mr. Goodwyn says, don’t do 
something, they wouldn’t do it. If Mr. Goodwyn said, do it, they did 
it. There are no exceptions. 

Senator Levin. Did they argue that they were independent? 

Mr. Chatzky. Yes. They said that we are independent, and the 
IRS took your argument. And it would have said, how can you be 
independent when you are always, invariably, following the advice 
of Mr. Goodwyn? 

Senator Levin. And I added the tax haven there, where you can’t 
get your hands on the trustees. 

Shouldn’t there be a presumption in a tax haven where your 
trustees are always carrying out the instructions of the grantor, 
shouldn’t there at least be a presumption that in tax havens, se- 
crecy jurisdictions that the grantor should be responsible for paying 
the taxes? Doesn’t something change because of all the secrecy 
here? 

Mr. Chatzky. Well, two points to answer the question. One is the 
tax court in Goodwyn specifically said that the IRS’s argument was 
rejected and they went along with the taxpayer’s argument. They 
said that the point is not that Mr. Goodwyn in fact made rec- 
ommendations to the trustees which were always followed. The 
point is that the trustees had the legal power to reject the rec- 
ommendations. In fact, I am a lawyer 

Senator Levin. And is it not true that they argued they were 
independent? 

Mr. Chatzky. Yes. They argued they were independent. 

Senator Levin. Can you even find out what the argument is of 
the trustees here on the Isle of Man? 

Mr. Chatzky. Well, my point is that in your hypothetical where 
you have a U.S. person setting up a forei^ trust in a jurisdiction 
like the Isle of Man, which has confidentiality and secrecy provi- 
sions — 

Senator Levin. Right. 

Mr. Chatzky [continuing]. That it doesn’t matter, that it doesn’t 
matter because the law presently says — Form 3520 says if you are 
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a U.S. person and you set up a foreign trust in a place like the Isle 
of Man, you are responsible for the tax consequences of that foreign 
trust as long as that foreign trust has or is capable of having at 
least one U.S. beneficiary. So if I set up a trust for the benefit of 
you and you are a U.S. person, I have to report it. 

Senator Levin. But is it not true that in those cases, the trustee 
argued that they were independent regardless of the fact that they 
followed the recommendations of the grantor? 

Mr. Chatzky. That is absolutely true. 

Senator Levin. That is not true here. It is a big distinction. 
These are secrecy jurisdictions. They are not arguing anything. 

The other distinction is this. With domestic trusts, the trusts pay 
taxes, don’t they? 

Mr. Chatzky. It is complicated because of the way you folks 
write the law 

Senator Levin. Somebody pays taxes, don’t they? 

Mr. Chatzky. Not necessarily. If you have a domestic 

Senator Levin. Someone should pay taxes on income, shouldn’t 
they? 

Mr. Chatzky. Generally speaking 

Senator Levin. Generally speaking. But in tax havens, no one 
pays taxes. That is the whole point, isn’t it? 

Mr. Chatzky. No. If you are a U.S. person and you — in a tax 
haven, and I will define a tax haven just for the purpose of discus- 
sion as a jurisdiction that does not impose taxes on the trust or any 
part of the trust 

Senator Levin. Or on anybody. 

Mr. Chatzky. On anybody. But I am saying that is the tax haven 
jurisdictions on tax law. 

Senator Levin. Right. 

Mr. Chatzky. But if you are a U.S. person and you are funding 
that foreign trust, then under U.S. tax law, even though the trust 
is administered offshore, you are taxable until your death. 

Senator Levin. OK. 

Mr. Chatzky. That is Section 679 of the Internal Revenue Code. 

Senator Levin. OK. Let me now go back to the other witnesses 
here. 

First of all, Mr. Barrie, let me start with you. You indicated that 
you would be very concerned, I believe was your word, if there were 
no shares involved in those transfers between those two corpora- 
tions on the Isle of Man, is that correct? 

Mr. Barrie. That is correct. 

Senator Levin. Did you understand, or were you informed by 
Quellos that as a matter of fact, there would be no transfer of real 
shares? 

Mr. Barrie. We were not so informed. 

Senator Levin. Did you hear the testimony here today? 

Mr. Barrie. I did. 

Senator Levin. Well, I think the testimony was that they did in- 
form you 

Mr. Barrie. My recollection is that I was never informed of the 
lack of shares. We always understood that there were shares, there 
was a real purchase. We had some issues as to how to verify that 
from Mr. Saban’s perspective. 



91 


And, by the way, I am very pleased Mr. Saban, as a lawyer, has 
allowed me to come here today to talk about this 

Senator Levin. And we are, too, by the way. 

Mr. Barrie [continuing]. That we spent time with trying to find 
out, did they own the shares? We saw some of the documents, and 
if we saw all the documents, the documents on their face appeared 
to be ones where they actually owned the shares. 

We ended up going to seek representations that they actually 
purchased the shares. There was, I believe, an accountant’s report 
to verify that the shares were owned, which was something that 
was of great concern to us as Mr. Saban’s counsel. 

Senator Levin. Did you have any idea to the scope of the alleged 
cash that transferred here, $9 billion between 

Mr. Barrie. No, sir. 

Senator Levin. Would that raise a concern for you if you knew 
about it? 

Mr. Barrie. I was told that the portfolio of the Barnville fund 
was very large and that they had culled out a basket of tech stocks 
that had high basis, low value. My concern from Mr. Saban’s per- 
spective was whether or not those shares were, in fact, real and 
whether or not he acquired them with a high tax basis. 

Senator Levin. OK. And why was it relevant to you that there 
would be real stock? It was important to you, but why was it im- 
portant? 

Mr. Barrie. The transaction is a tax-advantaged transaction. It 
allows for the purchase of a partnership interest that has embed- 
ded in it stock with high basis, low value. If the stock wasn’t real, 
Mr. Saban couldn’t sell anything. If the basis wasn’t there, there 
would be no losses. He would have spent a lot of money for noth- 
ing. 

Senator Levin. So that if the stock wasn’t real, you would have 
recommended against his participating in this transaction? 

Mr. Barrie. If it turned out that the stock wasn’t real but there 
were book entries, if there was something that justified it, we 
would have to research that and make a decision as to whether or 
not we felt a comfort level for that, given the size of this portfolio. 

Senator Levin. All right. But if you knew that the stock was not 
real, you would have recommended against it? 

Mr. Barrie. Yes, sir. 

Senator Levin. And the letter which we received here from 
Euram which says the following — it is Exhibit 54 if you want to fol- 
low that.i This is on page 5. I read this before, near the bottom, 
about the third paragraph from the bottom. 

Mr. Barrie. Yes, a letter dated July 6, 2006, from the Sub- 
committee to Mr. Saban? 

Senator Levin. No, this is Exhibit 54, page 5. 

Mr. Barrie. Yes. 

Senator Levin. And then where it says, “Because the trans- 
actions were conducted in this manner — ” Do you see that para- 
graph near the bottom? 

Mr. Barrie. Yes, I do. 


^See Exhibit 54 which appears in the Appendix on page 1138. 
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Senator Levin. And the second sentence. “No transactions took 
place over any exchange and no cash transfers passed between 
bank accounts of the two companies. This, however, was always un- 
derstood to be the case. Euram obtained assurances from Quellos 
that the book entry nature of these transactions had been known 
by the counsel with whom they developed the strategy and that it 
would be disclosed to any client advisor and opinion provider in- 
volved in any subsequent implementation.” Was it? 

Mr. Barrie. Not to my recollection. 

Chairman COLEMAN. With you, Mr. Steinberg? 

Mr. Steinberg. Not to my recollection, either. 

Senator Levin. Mr. Steinberg, you have written an opinion, 
which is Exhibit 62d. Before I ask you that, would it have been im- 
portant to you to have known that there was no actual transfer of 
real stock here, Mr. Steinberg? Had you known that at the time, 
would you have recommended the purchase of this? 

Mr. Steinberg. Senator Levin, let me answer the question in 
two pieces, if I may. From the point of view, as I said earlier, if 
in giving this opinion, if someone had said to me, we will tell you 
as a matter of fact there is no stock, that would have been very 
troubling to me and could very well have meant that I could not 
give that opinion. 

Senator Levin. And there was no cash transferring. 

Mr. Steinberg. I mean, again, without going through details, the 
entire transaction. The other thing, though, which may be a dis- 
tinction between my role and Mr. Barrie’s role, is because I had 
looked at the transaction for Quadra, now Quellos, I felt that my 
role should be limited to passing on the transaction and that other 
regular advisors — tax advisors, etc. — for the individual clients 
should be involved in looking at suitability issues, looking at mak- 
ing sure the opinion they felt was correct and complete, that the 
facts were accurate. 

So there may be a slight difference in the role here between my- 
self and Mr. Barrie, given my prior representation of Quadra. 

Senator Levin. QK. So you had previously represented Quadra 
before Quellos took over? 

Mr. Steinberg. Yes. 

Senator Levin. And then you were representing Mr. Johnson? 

Mr. Steinberg. Correct. 

Senator Levin. So to avoid a conflict, is that what you are talk- 
ing about 

Mr. Steinberg. Correct. 

Senator Levin [continuing]. You make that distinction that you 
just made? 

Mr. Steinberg. Correct. 

Senator Levin. Now go to Exhibit 62d,i page 7, if you would. 
This is your opinion here. 

Mr. Steinberg. Yes. 

Senator Levin. Where you say: “A remote possibility of pre-tax 
profit or the possibility of pre-tax profit that is unreasonably small 
when compared to the tax benefits attributable to the transaction 
is insufficient to satisfy this test.” Do you stand by that? 


^ See Exhibit 62d which appears in the Appendix on page 1202. 
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Mr. Steinberg. Yes. 

Senator Levin. Do you know what the pre-tax profit possibility 
was in this transaction for your client? 

Mr. Steinberg. We would have looked at that, yes. 

Senator Levin. What was it? 

Mr. Steinberg. To be frank, I don’t remember. Senator. 

Senator Levin. Do you know what the profit was, or the loss, the 
cost? Do you know what the cost was to your client? 

Mr. Steinberg. The actual profit earned on the transaction? 

Senator Levin. Yes. 

Mr. Steinberg. No. To the best of my recollection, no, I don’t 
know that. 

Senator Levin. Do you know now after paying his fees whether 
he made any profit, other than this huge tax loss? 

Mr. Steinberg. My understanding during interview with the 
Senate staff is that I believe they said Mr. Johnson made a loss. 
I don’t know if that is the case. 

Senator Levin. Do you know, Mr. Barrie, whether your client 
had any profit at all, other than that huge tax loss that he bought? 

Mr. Barrie. My understanding at the time was that he made a 
small profit at the time he disposed of his shares in November 
2001. I understand that what the Subcommittee report indicates 
and what Mr. Saban has said is that there was a loss on the trans- 
action. 

Senator Levin. Whether there was a loss or a small profit on 
that transaction, it was, would you not say, tiny compared to the 
tax loss which he was acquiring? 

Mr. Barrie. It was a small loss, yes. The comparison of 

Senator Levin. So it would have been a few million compared to 
a billion-and-a-half? 

Mr. Barrie. Absolutely, yes. 

Senator Levin. OK. So now if Mr. Steinberg’s opinion is correct, 
that a remote possibility of a pre-tax profit, or the possibility of a 
pre-tax profit that is unreasonably small, or I will add nonexistent, 
when compared with the tax benefits attributable to the trans- 
action is insufficient to satisfy that test, do you agree with that? 

Mr. Barrie. Based upon the projections that we were given, that 
with a 108 percent collar there was the possibility of making a 
moderate profit from a percentage standpoint, certainly from a dol- 
lar standpoint 

Senator Levin. What would that be, a moderate profit? 

Mr. Barrie. The figures that I have seen — I recall seeing is a 9 
percent profit at 108 percent. That is in the exhibit, I think July 
2001. 

Senator Levin. OK. Would that pass the test, even if you could 
make up to 9 percent, compared to 100 percent tax loss? Would you 
say that that is not small, relatively, compared to the tax benefits 
attributed to the transaction? 

Mr. Barrie. The tax benefits were significantly larger. What con- 
cerned me 

Senator Levin. At a minimum, I think your numbers are wrong. 
It is ten times larger. 

Mr. Barrie. They were 

Senator Levin. Eleven times larger. 
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Mr. Barrie. I agree with you. 

Senator Levin. Is there going to be an additional round here? 

Chairman Coleman. Senator Levin, why don’t you continue. I 
am not going to do an additional round. I am going to say a couple 
of words before you close. 

Senator Levin. OK, thank you. 

Let me just make sure that both of you agree with what I am 
saying, or if you do not, then you have an opportunity to say you 
disagree. 

If you knew then that there was no real stock, there was no cash 
that went between those two Isle of Man corporations, and if you 
knew that the profit that was maximum to your client would have 
been 9 percent, and I think that is high in your case, Mr. Barrie, 
or in your case, Mr. Steinberg, a few million dollars compared to 
a $150 billion tax loss, would you have recommended that your cli- 
ents acquire this tax shelter? Mr. Barrie. 

Mr. Barrie. As to your first question, if the transaction involving 
the shares was a sham, as is indicated in the report, we would 
have advised against doing the transaction. 

Senator Levin. A sham being no real stock, and no cash 

Mr. Barrie. No real stock, no cash, not being a real transaction, 
we would have advised not to go into the transaction. 

Senator Levin. And if you, in fact, had the potential maximum 
profit of 9 percent of tax loss, is that, in your judgment, sufficient 
to address the IRS concerns about whether you are buying a tax 
loss or whether there is a real economic transaction? Is 9 percent 
sufficient in your book? 

Mr. Barrie. It is done on a 

Senator Levin. That is maximum. It is maximum profit. 

Mr. Barrie. Well, that number was based upon a hypothetical 
put to us prior to the transaction. I hate to pick a number, but 
what I can say is that we would analyze that in terms of the poten- 
tial for profit versus the amount. I think on this transaction, as the 
code existed, you could have a very minute business purpose and 
still satisfy the requirements of the code. The law was changed to 
prevent what I will call the trafficking in losses in the partnership 
context. 

Senator Levin. Mr. Steinberg. 

Mr. Steinberg. Yes, Senator Levin. Let me take that again in 
two pieces, and let me also just say again, I think the issue for me 
would not be recommending to the client, since that was not my 
role. 

Senator Levin. Would you recommend to a client under these cir- 
cumstances. 

Mr. Steinberg. Well, let us take it in two pieces. If, in fact, we 
assume that there were no shares, I would find it impossible to rec- 
ommend a client to do that transaction. If what you are saying to 
me is, assume for a second that taking into account transaction 
costs you were guaranteed a loss, I don’t think that satisfies the 
law. 

Senator Levin. How about guaranteed a profit which at the most 
would be 5 percent of the tax loss? 

Mr. Steinberg. That, I don’t know. I mean, I would have to 
think about that in the context of the overall transaction. 
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Senator Levin. If it is all right, Mr. Chairman, just a couple of 
questions to Mr. Blau about offshore corporations. Who was the cli- 
ent of your law firm? Was it the Wylys or was it the offshore enti- 
ties? 

Mr. Blau. It depended on the representation matter that we 
were asked to deal with. Some cases, it was Sam Wyly. Some cases, 
it was Charles Wyly. Some cases, it was other members of their 
family. 

Senator Levin. Did you ever bill the offshore corporations? 

Mr. Blau. Yes, we did. 

Senator Levin. You did bill them? Would you say that a signifi- 
cant percentage of your billing relative to those transactions would 
have gone to the offshore corporations? 

Mr. Blau. If the transaction dealt with, let us just say an off- 
shore-related manner, generally, we were instructed to bill it to- 
ward that entity, the offshore entity. 

Senator Levin. Would that have happened frequently? 

Mr. Blau. I can’t sit here today and give you whether it was fre- 
quent or infrequent, but just on a general review of our bills over 
the period of representation, we did bill the foreign entity probably 
more than we billed the individual client. But within that, you 
have to understand that there are a lot of different representation 
matters. 

Senator Levin. My staff is reminding me that it wasn’t the ac- 
tual corporation, it was the Irish Trust that I 

Mr. Blau. That is correct, and I stand corrected, as well. I under- 
stood your question. 

Senator Levin. All right. Mr. Chatzky, why were the option 
swaps originally structured to be with the Nevada corporations if 
they were immediately going to assign the options and annuity con- 
tracts on to corporations of the same name in the Isle of Man? 

Mr. Chatzky. Well, I would assume that any answer I would 
give to that question would violate the attorney-client privilege. 

Senator Levin. Why? 

Mr. Chatzky. Because it would be concerned with legal advice 
which was given. 

Senator Levin. This was legal advice that you gave them that 
they were following? 

Mr. Chatzky. Well, I mean, I can’t really discuss the situa- 
tion — 

Senator Levin. I am not asking you to tell us the legal advice. 
I am saying, why would somebody 

Mr. Chatzky. Why would someone use a Nevada corporation 

Senator Levin. Yes. 

Mr. Chatzky [continuing]. Instead of a foreign 

Senator Levin. As a pass-through to an Isle of Man corporation, 
same exact same annuities 

Mr. Chatzky. The reason it existed at the time was actually a 
non-reason or a non-issue, but what it was is there was a technical 
concern that Internal Revenue Code Section 4371, which imposes 
an excise tax on annuities issued by a foreign insurance company 
on the life of a U.S. person, might apply if a foreign entity that is 
not an insurance company issues the annuity. 
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Ultimately, it was discovered through additional research that 
wasn’t the case. It had to he an insurance company for that excise 
tax to apply. But because of that concern, out of an abundance of 
caution, one might use a domestic entity to avoid that particular 
excise tax. 

Senator Levin. Thank you. 

Mr. Chatzky. You are welcome. 

Chairman COLEMAN. Thank you. Senator Levin. I want to again 
compliment your staff. Senator Levin, and my own staff for the tre- 
mendous amount of work that has been done. 

I do want to say, and I want to make it clear, I am a former pros- 
ecutor, and the Wylys aren’t here and they have exercised their 
Fifth Amendment privilege and I take that seriously. 

I think it is important to state that we are not here to judge guilt 
or innocence. We have no exculpatory information that has been 
presented. Attorney-client privilege prevents us from getting that. 
So I want to make it clear, we only have part of the record here 
and I understand that. Others will make judgments about criminal 
liability. 

But I do want to say this, the concern I have in looking at the 
Wyly case is that more than $140 million in loans were authorized 
by offshore trusts set up by the Wylys to advance Sam and Charles 
Wyly’s personal business interests; $85 million was authorized by 
offshore trusts set up by the Wylys to purchase real estate in the 
United States that the Wylys are able to use, live in and enjoy; and 
nearly $30 million was authorized by an offshore trust to purchase 
artwork, furnishings, and jewelry that members of the Wyly family 
are able to use and enjoy as their own. 

So regardless of the legality or illegality of this, there is some- 
thing wrong with our system if this kind of money can come back 
into the United States and not be taxed. 

And if, in fact, the legal arguments prevail and there is no legal 
liability, we still have to address this situation because it is out- 
rageous and it is offensive, and it hurts average taxpayers. And so 
it was fascinating to listen to the discussion between Mr. Chatzky 
and the Ranking Member, and I am sure others will have this 
same discussion. 

Regardless of the legality of the transactions we have discussed, 
common sense dictates that if individuals can control assets and 
use them for their personal benefit in a way that allows them to 
simply avoid tax liability, we should change the system. 

Senator Levin, I look forward to working with you to make sure 
we accomplish that goal. 

Mr. Chatzky. Excuse me. Senator. May I make a comment on 
that, please? 

Chairman COLEMAN. Yes. Very briefly. 

Mr. Chatzky. Very briefly, OK. I once was in another country 
and I talked to someone who lived there about their tax system, 
which was a fiat tax, just a pure fiat tax. The same tax rate ap- 
plied to everyone. And I asked him, I said, are people in your coun- 
try satisfied with that tax system, and he said, absolutely. I said, 
well, do people in your country ever do any tax planning, and he 
said, normally, no. But if a transaction can be structured so that 
it takes place outside of our country, therefore it would not be sub- 
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ject to the taxation, then it sometimes occurs. Then he said that 
the people in our country are very content. We have had this tax 
system in place for many years and it has worked very well. It is 
very simple, straightforward, and fair. 

Not that you are not aware of a flat tax or other kinds of alter- 
native proposals that might make the system hoth fair and equi- 
table and easy to enforce, hut my suggestion is that if you consider 
a system like that, then the issues that Senator Levin and I are 
talking about, and Senator Coleman and I are talking about would, 
I think, largely be resolved. I think that would go a long ways to 
having greater enforcement and greater respectability of the tax 
laws. 

Chairman CoLEMAN. I appreciate that, because that is the first 
argument you have made today, Mr. Chatzky, that would put you 
out of business. [Laughter.] 

Mr. Chatzky. Well, that is OK. I still have asset protection to 
handle. 

Senator Levin. If I could just have one minute 

Chairman CoLEMAN. Senator Levin. 

Senator Levin. Mr. Chairman, thank you again for all you have 
done to make this possible here today, and your staff and my staff 
have been utterly extraordinary. The two cases that we have dis- 
cussed today demonstrate basically that these offshore tax havens 
and these secrecy jurisdictions are totally out of control. 

As I said before, and I mean this, I believe those tax havens that 
operate in secrecy have declared economic warfare on the taxpayers 
of the United States. We are talking here perhaps $100 billion. The 
estimates vary, but it is somewhere between $40 and $100 billion 
per year. One of the reasons you don’t know more precisely is be- 
cause of the secrecy. 

The grease that these wheels operate with is secrecy in these tax 
havens and we have to just simply not accept it. Create the pre- 
sumption that if you want to transfer assets to tax havens, that 
you are going to be taxed on any income from those assets. You are 
going to be responsible to the IRS just as though you transferred 
it to a non-tax haven, into a non-secrecy jurisdiction. We have to 
reverse that presumption. Otherwise, we are going to be here a 
year, 5 years, or 10 years from now. 

Today, what we saw in our report illustrates in great detail, 
starting with the Wylys, $190 million of stock options moved off- 
shore, no taxes paid for years and maybe will never be paid on 
parts of it. Fifty-eight offshore trusts and corporations established 
to cash in these options, use the cash for investments that are di- 
rected by the Wylys. 

And, by the way, Enron established 440 shell corporations in one 
offshore jurisdiction. 

And back to what we heard today, $2 billion in capital gains 
erased — at least you thought you guys erased them — by fake stock 
trades between shell corporation whose owners are hidden. Nobody 
knows the owners of those two shell corporations. You can’t find 
that out. And we have lawyers who engage in contortions, as far 
as I am concerned, legally and stayed blinded from what the real 
facts are, blinded themselves from the real facts in order to write 
opinions that are more likely than not going to justify these sham 
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trusts and shell corporations and fake economic transactions which 
we see here today. 

So, Mr. Chairman, I again want to thank you. I think you have 
hit the nail on the head with the bill that you and I have intro- 
duced maybe a year ago now which would make transactions in tax 
havens taxable in the United States. We have to end this charade, 
and we are not going to be able to do it, frankly, with nuanced new 
regulations. 

We are going to have to do it by taking this bull — and I cut short 
the word that I really should say, a longer word than “bull,” but 
it starts with the same four letters — we have got to end this, take 
this bull by the horns and just simply put these tax havens out of 
business as far as American taxpayers are concerned when there 
is no transparency and they hide these sham transactions in shell 
corporations and will not disclose to the IRS what is going on and 
who runs them. 

So we had a lot of good testimony today, which I think was very 
helpful. We do appreciate, as our Chairman has said, those who did 
appear and did not exercise their rights under the Constitution. 
Those that did had a right to do so. This Subcommittee has always 
accepted that. But those who did show up here to attempt to an- 
swer questions, it seems to me do at least deserve our thanks for 
coming here, even though, frankly, I must tell you, I am utterly 
mystified how some of these opinions could in good conscience be 
written. It mystifies me. 

You have seen your clients here today, your clients today had to 
come before this Subcommittee and say that they have either had 
to return, give the IRS all of the taxes that would have been owed 
but for these legal opinions, plus interest. Mr. Saban is now negoti- 
ating with the IRS to do the same thing. 

When I asked Mr. Greenstein, how did he feel about his clients, 
there was no reaction, basically. Well, the process worked, he said. 
If this is the process and if it is working and if that is the result, 
we have really got to change the process. 

But I also hope that you, as lawyers — and I am a lawyer — would 
also look at these clients that appear here today and ask yourself, 
did I really want to find out everything that would allow me to 
write an opinion which would really guide my clients in ways that 
would put them on a straight path instead of the ones that they 
now find themselves on, going head up, against the IRS? So I 
would hope that you folks would ask yourselves some questions, 
not just listen to our questions and try to answer, but ask your- 
selves some questions, and then I hope you would be troubled by 
the answers. Thank you. 

Chairman CoLEMAN. Thanks, Senator Levin. 

The record in this hearing will remain open for 10 days. 

With that, again, this hearing is now adjourned. 

[Whereupon, at 2:16 p.m., the Subcommittee was adjourned.] 
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Good morning Chairman Coleman, ranking Member Levin and membem of the 
subcommittee. It is good to be back before the subcommittee again. 

Unfortunately, it seems that each time I appear before this subcommittee it is to discuss 
another example of individuals or corporations trying to avoid taxation either through 
outright refusal to pay their fair share of taxes or through schemes and shams designed to 
take advantage of the complexity inherent in the tax code. Today is no exception. 

This subcommittee has a long and impressive history of investigating tax havens and 
offshore abuses that undermine the integrity of the Federal tax system and potentially 
divert billions of dollars from the United States Treasury. I am pleased to be here this 
morning to assist you in your latest efforts to examine offshore abuses. 

The IRS has also been active in investigating offshore abuses. We are very concerned 
both with corporations who seek to inappropriately to shift profits to foreign low tax 
jurisdictions or get out of paying taxes altogether, as well as individuals who seek to 
avoid or evade U.S. taxes by moving assets to other countries. Our investigations include 
both routine tax examinations and, where necessary, criminal investigations of 
particularly abusive behavior. 

However, we recognize this is an area where we still have a long way to go and I hope 
this morning that I do not understate the significant problems IRS encounters in handling 
these types of issues. They often involve other sovereign jurisdictions over which we 
have little or no control and with taxpayers that are often difficult to identify. As I will 
discuss later in my remarks, we have agreements with many jurisdictions, but there are 
limitations on our ability to use those agreements. And, victories are often short-lived. If 
we become effective in terms of enforcement in one jurisdiction, the promoters and the 
schemers simply move to another. 

What I would like to do this morning is to offer a little background about these issues and 
explain why they arc so difficult for us. 1 then want to explain how we are dealing with 
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these challenges, as well as lessons learned. Finally, I will discuss what we think needs 
to be done moving forward. 

Background 

U.S. tax administration is complicated by the rapid pace at which our overall economy is 
becoming more global. A growing percentage of large and mid-size business tax filings 
are from multinational companies that have a variety of subsidiaries and partnerships 
operating within an enterprise structure where the ultimate parent is as likely to be 
foreign as domestic. In addition, a growing number of U.S. businesses acquire raw 
materials, inventory, financing, products, and services from foreign businesses. 

These events are natural outcomes of an increasingly global economy and businesses 
have the right to optimize their global structures. Nonetheless, the complexities of 
globalization and cross-border activity continue to challenge U.S. tax administration. 
With multiple domestic and global tiered entities, it is often difficult to determine the full 
scope and resulting tax impact of a single transaction or series of transactions. 
Complexities of globalization and cross-border activity create opportunities for 
aggressive tax planning. 

It is not just large corporations taking advantage of this globalization. Wealthy 
individuals are seeking ways to shelter income by moving it offshore or by participating 
in tax shelters organized by unscrupulous promoters who move in the shadows of the 
global economy. 

This is complicated by the relative lack of transparency in the transactions that 
individuals can conduct offshore. Not only are the transactions themselves often 
intentionally designed, or carried out in a manner, to be abstruse, but the individual(s) 
engaging in the transaction, and their roles, are often intentionally difficult to identify. 

Another challenge we face in this global environment is the increasing complexity of the 
Internal Revenue Code. As the Code continues to expand, becoming more complex and 
challenging to administer, large businesses and wealthy individuals are able to utilize 
every available resource to explore opportunities to reduce their tax liability by using the 
most intricate and complicated Code provisions, often in combination, to produce results 
not intended by Congress. Every new tax law, even those that are simple on their face, 
creates additional complexity while providing taxpayers with further tax planning 
opportunities. This adds to the challenge of administering the federal tax system. Many 
changes to the tax law make it more difficult for us to treat similarly situated taxpayers in 
a consistent manner. 

Moving Assets/Entities Offshore 

On June 13*’’, I testified before your colleagues on the Senate Finance Committee 
regarding compliance issues relative to large and mid-sized businesses. At that hearing, I 
talked about how taxpayers shift significant profits offshore by manipulating the price of 
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related-party transactions so that the income of an economic group is earned in low-tax or 
no-tax jurisdictions, rather than the U.S., thus reducing the enterprise’s worldwide 
income tax liability. Let me discuss a couple of ways in which this occurs. 

The first two issues focus more on tax planning activities by multinational enterprises. 
The levels of aggressiveness vary from one taxpayer to another. 

Transfer of Intangibles Offshore/Cost Sharing: 

Tax issues associated with the transfer of intangibles outside the United States have been 
a high-risk compliance concern for us and we have seen a significant increase in recent 
years. Taxpayers, especially in the high technology and pharmaceutical industries, are 
shifting profits offshore through a variety of arrangements that result in the transfer of 
valuable intangibles to related foreign entities for inadequate consideration. Cost sharing 
arrangements are often the method of choice for this activity. The buy-in amount in cost 
sharing arrangements is particularly troublesome. It is often understated, resulting in the 
improper shifting of income offshore. 

As part of our response to these issues, we proposed a comprehensive set of cost sharing 
regulations in August 2005. These regulations seek to ensure such arrangements do not 
facilitate a disguised transfer of intangible assets outside the United States in a manner 
inconsistent with the arm’s length standard. We intend to finalize them this year. 

We have also established a cost sharing Issue Management Team (IMT) to improve 
Service-wide coordination in the identification, development, and resolution of cost 
sharing issues. The IMT issued a cost sharing audit checklist in 2005 that provides 
guidance to field examiners for developing potential cost sharing audit issues and 
ensuring consistency. The team has completed its efforts to identify and review cases 
with a cost sharing issue to determine the impact and compliance risk. The team is 
developing a coordinated issue paper that will provide the basis and support for 
examining issues and assist with potential Appeals Settlement Guidelines. We have 
issued guidance to field examiners for requesting transfer pricing documentation. 

Transfer Pricing 

Taxpayers are continuing to shift significant profits offshore. Taxpayers often manipulate 
the price of related-party transactions so that the income of an economic group is 
ostensibly earned in a low tax or a no tax jurisdiction, rather than in the U.S., thus 
lowering the enterprise’s worldwide tax burden. We apply the arms length principle to 
determine the appropriate allocation of income between related parties based upon the 
application of acceptable transfer pricing methodologies (section 482 of the Code). 

In response to the significant compliance risks of transfer pricing issues, we issued a 
Transfer Pricing Compliance Memorandum in January 2003 that provided instruction and 
guidance to all field examination personnel regarding potential transfer pricing issues. 
Additionally, our Large and Mid-Sized Business (LMSB) Commissioner issued a 


3 



102 


Transfer Pricing Documentation Memorandum that requires all field examination 
personnel to request and review taxpayer transfer pricing studies. As a subset of the 
transfer pricing issue category, a section 936 Termination Strategy issue has been 
identified for additional compliance coordination. Associated with the sunsetting of 
section 936, taxpayers have created structured transactions to transfer U.S. intangibles 
that were used in Puerto Rico to other low tax jurisdictions. An IMT has been 
established to identify, coordinate, and propose resolution alternatives for this issue. 

Field examiners and technical advisors will provide technical support to teams with the 
development of this tax issue. 

The Transfer of Intangibles and Transfer Pricing issues present significant compliance 
challenges in the multinational corporate/enterprise tax administration arena. IRS data 
indicates that aggregate examination adjustments are growing, as are the amount of 
adjustments made per taxpayer year under examination. These examinations are resource 
intensive, requiring a battle of experts over the valuation of assets migrating to low tax 
jurisdictions, or the appropriate “arms length” value to apply to related company 
transactions. The level of the non-compliance is likely to increase based upon results 
from the past 5 years of examinations. In the short term. In the short term, we are 
dedicating additional resources by utilizing outside experts to improve the IRS’ ability to 
prevail in valuation issues while in the longer term legislative fixes may be needed. 

In addition to the items above, I shared two other compliance challenges in my June 13*’’ 
testimony before the Finance Committee. The first was Abusive Foreign Tax Credit 
Transactions where taxpayers are creating complex transactions in an attempt to generate 
and claim foreign tax credits (FTCs) where the foreign-source income generating the 
credits is not taxed in the United States. The second was Abusive Hybrid Instrument 
Transactions where taxpayers can use hybrid instruments, hybrid entities, and similar 
structures to capitalize on differences between foreign and domestic tax laws because 
these structures are often treated differently for U.S. and foreign tax purposes. This kind 
of arbitrage can be the natural outgrowth of global economies and disparate tax systems. 
Concern exists, however, that in some cases, hybrid instruments or entities might be used 
to avoid U.S. tax rules. 

Both of these compliance challenges are significant in terms of dollars per transaction 
and are not easily identified on the return nor readily disallowed upon examination. We 
have established IMTs to address these challenges and are evaluating options to reach the 
appropriate resolution based upon U.S. income tax laws. 

I would now like to turn your focus to individuals and small businesses whose activities 
may be characterized, at best, as very aggressive tax planning and, at worst, as criminal 
tax evasion. 


Abusive Tea Avoidance Transactions 

One of the most difficult tasks the Service has encountered in addressing offshore 
compliance has been the identification of individual taxpayers who are involved in 
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offshore arrangements. By their very nature, offshore abusive tax avoidance transaction 
(AT AT) arrangements are designed to conceal the identity of the taxpayers and to shield 
their ownership of assets and income from detection. Common characteristics of the use 
of controlled foreign entities (trusts, corporations, partnerships, joint ventures, etc.) in 
AT AT arrangements include: 

• Nominee-owned foreign entities that are beneficially owned and ultimately 
controlled by a U.S. taxpayer 

• Funds (derived and diverted from U.S. business activities) that are transferred 
offshore and often deposited into offshore bank accounts controlled by the U.S. 
taxpayer through the controlled foreign entities. Funds are typically repatriated 
with the use of offshore debit/credit cards. 

• Taxpayers participating in ATAT arrangements seldom file required International 
Information Returns (Forms 3520, 3520- A, 5471, 8865, FBAR, etc.) indicating 
ownership of, transfers to and from, and income attributable to their controlled 
foreign entities. 

As a result of the Service’s experience and continuing compliance efforts, we have 
discovered that the most practical way in which to identify taxpayers who are involved in 
offshore ATAT arrangements that are shielded by a lack of transparency is by “following 
the money.” The Service has identified four basic components to an offshore abusive 
arrangement in this regard: 

• Devise an overall offshore plan (the Promoter/Promotion), 

• Covertly transfer funds and assets offshore (Expatriation), 

• Control the funds and assets transferred offshore (Control/Ownership), and 

• Access the offshore funds (Repatriation). 

The following are the primary categories of ATAT arrangements we see and are 
addressing: 

• Multiple Entity Arrangements; The purpose is to divert business and personal 
income offshore and hide ownership of the assets. Many of these include tiered 
structures that start domestic then funnel funds and income offshore 

• Income Stripping: Use of false invoicing to move income offshore from a legitimate 
domestic business entity. Generally consists of a controlled foreign entity billing for 
goods or services (i.e., insurance) at excessive rates or for non-existent goods or 
services (i.e., advertising, consulting, management fees). 

• Economic Citizenship: Taxpayer purchases “economic” citizenship in a tax 
favorable offshore jurisdiction and seeks to avoid U.S. tax liability, either by 
renouncing U.S. citizenship or failing to properly report income. 

• IRA/401 (k) Rollover Schemes: Taxpayer transfers IRA/401K assets to a self- 
directed IRA/401(k) that invests in the taxpayer’s 100% owned/controlled 
international business company (IBC). Taxpayer has full control over the funds 
through the IBC, although ownership is disguised. Funds may be repatriated without 
reporting the income or the pre-59‘/2, 10 % penalty. 
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• Offshore Employee Leasing (Notice 2003-22, 2003-18): Avoids/evades income and 
employment taxes with respect to compensation received from a closely-held U.S. 
entity through use of offshore & domestic employee leasing companies. An offshore 
“non-qualified deferred compensation plan” (NQDC) is part of the contract, but the 
taxpayer gains immediate access to the funds from the NQDC through loans or the 
use of offshore debit/credit cards. 

Financial Privacy Laws in Foreign Jurisdictions 

Financial privacy laws in certain foreign jurisdictions are a significant hurdle in our 
efforts to battle offshore abusive tax shelters like those identified above. These 
jurisdictions deliberately attract foreign business with government policies such as 
enacting incentives that minimize or mitigate tax, “business friendly” 
regulatory/supervisory regimes such as exchange controls, disclosure requirements, and 
secrecy enforced by law. 

It is their legal framework that makes them unique. In addition, these jurisdictions enable 
banks, trust companies, company incorporators, other financial intermediaries, and 
financial advisors resident in that jurisdiction to provide products and services to non- 
residents in their home countries. 

These offshore secrecy jurisdictions are traditionally considered to have some or many of 
these characteristics: 

• Little or no income tax 

• Bank and/or commercial secrecy 

• International banking facilities 

• Modem communication and transportation facilities 

• No currency controls 

• Aggressive self-promotion 

• Political and economic stability 

• Asset protection laws 

• Availability of competent professional services and ease of forming entities 

• Lack of agreements with the United States requiring exchange of tax information 

We are particularly concerned about offshore secrecy jurisdictions that: 

• Offer the instant formation and management of foreign trasts, international 
business companies (IBCs) and other special purpose entities 

• Lack transparency in that 

o They offer banking and financial secrecy by law and by custom (enforced by 
civil and criminal penalties including incarceration) 
o The beneficial owner of an entity, transaction or asset is unknown 

• Does not exchange tax information with the U.S. 

A few offshore secrecy jurisdictions have Tax Information Exchange Agreements 
(TIEAs) in place, as a means for the U.S. to receive information. However, we cannot 
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take full advantage of a TIEA in situations where the US person’s identity is unknown. 

In addition, even where the U.S. is able to secure information about a U.S. taxpayer, the 
TIEAs do not provide for assistance with the collection of U.S. taxes from foreign-based 
assets. This ensures that assets transferred by U.S. taxpayers to an entity in an offshore 
secrecy jurisdiction remain out of touch (with the possible exception of a court-ordered 
“writ of repatriation” in which a U.S. person is compelled to repatriate assets or face 
contempt of court charges). 

Over the last few years, we have negotiated TIEAs with countries such as: 
Antigua/Barbuda, Aruba, Bahamas, Barbados, British Virgin Islands, Cayman Islands, 
Isle of Man, Jersey and Guernsey. Most of these TIEAs cover the tax years beginning on 
January 1, 2006, for civil tax enforcement purposes and January 1, 2004 for criminal 
purposes. We hope these TIEAs will have a positive effect on tax compliance and 
transparency but the IRS does not have a meaningful track record for obtaining 
information under these TIEAs because of their limited coverage and recent effective 
dates. 

IRS Actions and Lessons Learned 

We have attempted to take a proactive approach to dealing with the challenges of 
effective tax administration in the environment described above. But, as I said earlier this 
is an area in which we have struggled. Our overall strategy depends on making 
compliance checks as often as possible, on a real-time or near-real-time basis, while 
being as current in our examinations as possible. We also need as much transparency, 
relative to taxpayer offshore activities and other indicators of risk, as possible. 

In January, 2003, the Service announced a new initiative, called the Offshore Voluntary 
Compliance Initiative (OVCI). This initiative was aimed at bringing taxpayers who used 
“offshore” payment cards or other offshore financial arrangements to hide their income 
back into compliance with the law. 

This initiative resulted in 1,321 applications representing 3,436 returns. We were able to 
identify 230 promoters who were previously unknown to the Service and we collected 
over $270 million at a cost of approximately $2 million. In reality, we did not have a 
good idea of the potential universe of individuals covered by this initiative. As a result, 
the incentive for taxpayers to come forward and take advantage of this initiative was 
diminished due to the fact that we did not have the ability to identify immediately and 
begin examinations for all non-participating individuals. 

Contrast that with our Son of Boss initiative which we announced in May, 2004. In this 
instance, we had a known population of taxpayers. As a result, we had more than 1,200 
taxpayers electing to participate. This is about two-thirds of the eligible taxpayers, and 
the total revenue collected in the form of tax, penalties, and interest has topped $3.7 
billion. More importantly, all non-electing taxpayers involved in these transactions were 
identified and are the subject of current examinations. 
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These two initiatives demonstrate clearly the challenges we face when attempting to 
pursue initiatives where the identity of the universe of taxpayers is unknown. 

We are looking at various methods to better address issues involving cross-border/multi- 
national enterprise activities. We have in general found cross-functional IMTs to be 
successful when we employ them to provide executive oversight and focus on areas of 
high risk, especially when focused upon technical issues requiring significant expertise. 
We have used IMTs to combat tax shelters, and have expanded their use to include other 
areas of high compliance risk. We have also used special teams of experienced personnel 
to assist with the examination of specific issues in the tax shelter arena, and plan to use 
similar teams to address other compliance issues. Additionally, we are working to 
enhance the use of internal web site information to better inform examiners of high risk 
areas and the steps they must take to ensure consistent application of the law. 

The Offshore Credit Card Program (OCCP) is a compliance initiative designed to identify 
taxpayers who use offshore bank accounts to hide income and offshore credit cards 
issued by secrecy jurisdiction banks to repatriate the unreported income. In looking at 
these, we find significant incidences of Foreign Bank Account Reports (FBARs) that are 
not filed and significant incidences of potential fraud on imreported income. We issue 
“John Doe summonses” to primary and third party domestic credit card processors to 
identify cardholders. To date, we have trained over 1,200 revenue agents to examine 
offshore credit card activities and identify abusive offshore tax avoidance transactions. 

We are also becoming more aggressive with our promoter investigations. By conducting 
such investigations, the Service is able to: 

• Shut Down the Promotions: Use of IRC 6700 investigations and referrals to the 
Department of Justice (DOJ) for IRC 7408 injunctions. 

• Obtain Client Lists: Lists are generally secured through the promoter 
investigation. Some lists have been from a treaty partner through the Joint 
International Tax Shelter Information Centre (JITSIC) as well as from the 
Offshore Credit Card Program. Once participants are identified compliance 
activity is initiated. 

• Parallel Investigations: Civil and criminal cases are worked simultaneously to 
ensure promotion is halted expeditiously. 


In January 2006, in a move that I believe sharpened and improved the strategic acuity of 
the Service’s international collaboration, the IRS and the tax administrations of nine other 
countries agreed to the establishment of the so-called “Leeds Castle” Group. Under this 
new arrangement, the commissioners of the revenue bodies of China, India, and South 
Korea agreed to meet regularly with their counterparts from the US, the UK, Japan, 
Australia, Canada, France and Germany to consider and discuss issues of global and 
national tax administration in their respective countries. I particularly welcome the 
interest and enthusiasm of my counterparts in the economically burgeoning East Asian 
region in participating in this arrangement and regard it as critical in light of the vast 
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increase in trade and interaction between their economies and our own, with correlated 
effects on tax administration. 

Another body that I believe serves a very important strategic role for the Service in the 
realm of our international activities is the Joint International Tax Shelter Information 
Centre, or JITSIC. JITSIC, a joint effort of the Service and the tax bodies of the UK, 
Australia and Canada to identify and share information on a real-time basis about abusive 
tax avoidance transactions, has sharply improved our knowledge and understanding in a 
number of areas, including developments in the areas of foreign tax credit generation and 
so-called hybrid instruments that have been identified as among our most significant 
issues in corporate tax administration. 

We are also pursuing a brokerage initiative which will have the dual purpose of assessing 
the withholding and information reporting compliance of the withholding agent and the 
U.S. beneficial owners of accounts established in the names of entities domiciled in 
secrecy jurisdictions. Two withholding agents are currently under examination, with 
more planned. 

There are currently several hitemal Revenue Code sections that provide for the 
application of penalties where U.S. taxpayers fail to file required information returns on 
foreign trusts (Forms 3520 and 3520A), foreign controlled corporations (Form 5471) and 
foreign controlled partnerships (Form 8865). Additionally, as a result of an agreement 
with the Financial Crimes Enforcement Network (FinCEN), IRS is now authorized to 
pursue and assess penalties under USC Title 31 for a taxpayer’s failure to file Treasury 
Form 90-22.1 (Report of Foreign Bank and Financial Accounts or “FBAR”). To date, we 
have trained over 300 revenue agents with respect to foreign trusts and other offshore 
entities, and provided them with the tools to pursue both the information necessary to 
examine the offshore activities and the penalties for failure to provide such information. 

In February 1995, Criminal Investigation (Cl) established a formal International 
Strategy. One of the goals of the strategy involved placement of special agents as 
Attaches in foreign countries. These placements help facilitate development and 
utilization of information obtained from host foreign nations. The strategy has led to the 
placement of Attaches in eight United States Embassies around the world. 

The use of undercover operations by our Criminal Investigation (Cl) division is also 
critical to our success in investigating any offshore tax evasion scheme. The undercover 
agent helps us identify the primary perpetrators (promoters, accountants, and attorneys), 
their schemes and the movement of funds offshore and back onshore. This allows us to 
capture real time evidence of the crime. 

Limited Success 

We have experienced some limited success with our efforts. We have a number of 
offshore promoter investigations either completed or underway. We have permanently 
enjoined eight promoters of offshore schemes and we have an additional 7 injunctions 
pending. There are currently 124 offshore transaction promoter investigations in the 
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field, including 32 parallel proceedings with our Criminal Investigation (Cl) division. 
Additionally, we have almost 4,000 open participant investigations with over 1,500 of 
these involving the Offshore Credit Card Program. We also have identified another 
2,568 cases that have been assigned to our examination groups. 

We have brought recent civil injunctions against a number of individuals including: 

• A Florida couple has been permanently barred from promoting a tax fraud 
scheme helping customers set up offshore trusts and corporations designed 
to conceal income and assets from the IRS. 

• The DOJ filed to block an alleged sham trust scheme used to hide income 
and assets in Caribbean bank accounts by two individuals in Las Vegas. 

Our Cl division has also been active. In FY 2005, Cl initiated 197 criminal 
investigations as opposed to 79 in FY 2003. The prosecution recommendations have 
increased from 80 in FY 2003 to 126 in FY 2005. The average incarceration rate has 
increased from 79.1 percent to 86.2 percent over the same period. Some recent examples 
of Cl actions include: 

• An indictment against 4 people in North Carolina on numerous charges, 
including running an offshore tax fraud scheme from the Bahamas, using 
offshore credit cards, obstruction of justice, money laundering, witness 
tampering, and perjury. 

• An indictment against a key individual in an organization that sold 
audiotapes, CDs and tickets to offshore seminars on “wealth-building” 
strategies. The individual was deported from an offshore jurisdiction and 
is in United States custody. He was indicted in May 2004 for conspiring 
to defraud the IRS and has been in custody since January 10, 2006. 

• A Denver man was sentenced in U.S. District Court to five and one-half 
years in prison, followed by three years of supervised release, in 
connection with his role in a particular organization. He was also ordered 
to pay more than $10,000 towards the costs of prosecution. He set up 
shell corporations for clients that were used to conceal nearly $9 million in 
taxable income. The clients transferred millions of dollars to secret bank 
accounts in the Turks and Caicos Islands and other foreign countries. 

• A federal grand jury in Salt Lake City indicted six individuals for 
promoting a tax fraud scheme that cost the Federal Treasury over $20 
million in taxes. The defendants’ scheme utilized, among other things, 
offshore companies, offshore bank accounts, the services of offshore 
nominees, and opinion letters which purported to give legal authority to 
the fraudulent transactions. 
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How Congress Can Help 

Though it may sound repetitive, probably the single greatest thing that Congress can do 
in ail of these areas is to simplify the tax code. The increasing complexity of the tax code 
combined with the complex and dynamic business models of many taxpayers provides 
for extremely complex tax implications. Some arrangements are perfectly within the 
boundaries of the law, but complexity creates opportunities for taxpayers and those who 
advise them to structure transactions and entities to minimize or avoid paying taxes in 
ways that were not intended by Congress. At the same time, the tension created by the 
desire of corporations on the one hand to maximize book-eamings, and on the other hand 
to minimize taxable earnings and increase cash flow, presents incentives which could 
drive non-compliant behavior, 

I do not want to overstate the value of simplification in that many of the things I have 
described are simply a function of individuals or promoters taking advantage of different 
tax structures in different jurisdictions. To a certain extent, that behavior will continue 
regardless of how simple the code is. But, simplification does help everyone better 
understand their tax obligations and decreases the probability of them being deceived by 
the unscrupulous. 

The second thing Congress can do is take appropriate steps to increase the transparency 
both of transactions and of taxpayers who participate in those transactions. Our long 
history of tax administration has taught us that the more visible the transaction, the more 
tax compliant it is likely to be. 

The third thing that Congress can do to assist us in these areas is to fund fully the 
Administration’s request for the IRS’ annual budget. We are pleased that the Senate 
Appropriations bill for FY 2007, as reported by the Senate Appropriations Committee, 
approved full funding for the IRS. We urge your support for that bill when it reaches the 
Senate floor. 

In reality, both you and I are limited by what we can do because we are dealing with 
individuals and businesses who are hiding their assets in foreign jurisdictions that use 
financial secrecy as a tool to attract commerce to their country. We are left to search for 
ways that will reduce the incentive for taxpayers to seek out such offshore financial 
arrangements. I suspect those incentives will need to contain both a carrot and a stick. 

There are other tax policy areas which we continue to discuss internally and once we 
reach consensus within Administration, we will be happy to share them with you. 

Conclusions 

Mr. Chairman, let me repeat what I said earlier about you and this subcommittee. You 
have been at the forefront in investigating important areas of Federal tax non-compliance 
and you and your subcommittee are a respected watch-dog over everything that we do at 
the IRS. 

The subject of the hearing this morning is no exception. Offshore tax shelters are robbing 
the American treasury of billions of dollars each year. 

I have attempted to bring you up to date on many of the things we are doing in the 
offshore arena, and 1 hope this has been beneficial. I look forward to your continuing 
investigations into these areas and your assistance in halting abusive offshore tax shelters, 

I appreciate the opportunity to be here this morning and 1 will be happy to respond to any 
questions. 
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I would like to thank Sens. Coleman and Levin and the Subcommittee staff for inviting 
me to testify today on the tax implications of offshore transactions and the international 
tax gap. 

By way of background, I am the Irwin I. Cohn Professor of Law and Director of the 
International Tax Master of Law Program at the University of Michigan Law School. I 
hold a JD f magna cum laude ) from Harvard Law School and a PhD in History from 
Harvard University. I have 17 years of experience in the tax area, and have been 
associated with or consultant to leading law firms, including Wachtell, Lipton, Rosen & 
Katz and Cadwalader, Wickersham & Taft. I have also served as consultant to the US 
Treasury Office of Tax Policy and as member of the executive committee of the New 
York State Bar Tax Section. I am currently Vice-Chair of the American Bar Association 
Tax Section Committee on VAT and a member of the Steering Group of the Organization 
for Economic Cooperation and Development (OECD) International Network for Tax 
Research. I have published ten books and over 60 articles on US domestic and 
international taxation, and have twelve years of teaching experience in the tax area 
(including basic tax, corporate tax, partnership tax, and international tax) at Harvard, 
Michigan, NYU and Penn Law Schools. 

My testimony will address the questions raised in the invitation letter from Sens. 

Coleman and Levin dated July 24, 2006. Some of the following testimony is based on an 
article I co-authored with Joe Guttentag, but I remain solely responsible for what 
follows.' 

1 . The Extent to Which U.S. Persons move assets offshore to avoid U.S. Taxation. 

Let me provide one example to illustrate the point. In July of 1 999, the Justice 
Department entered into a plea bargain with one John M. Mathewson of San Antonio, 
Texas. Mr. Mathewson was accused of money laundering through the Guardian Bank and 
Trust Co. Ltd., a Cayman Islands bank. Mr. Mathewson was Chairman and controlling 
shareholder of Guardian, and in that capacity had access to information on its depositors. 
In return for a reduced sentence, Mr. Mathewson turned over the names of the persons 
who had accounts at Guardian. 


^ See Joseph Guttentag and Reuven Avi-Yonah, Closing the International Tax Gap, in Max B. Sawicky 
(ed.), Bridging the Tax Gap: Addressing the Crisis in Federal Tax Administration (EPI, 2005), 99. 
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The result was an eye-opener; The majority of the accounts were beneficially owned by 
US citizens, and the reason they used a Caymans bank had nothing to do with laundering 
funds earned in criminal activities. Instead, the accounts were in the Caymans for the 
purpose of evading federal income taxes on income earned legally, relying on the 
Caymans’ lack of an income tax and promise of bank secrecy. The IRS ultimately settled 
1,165 cases with the individual taxpayers for a total collection of $3.2 billion — an 
average of $1 .7 million per taxpayer.^ 

Guardian’s US clients relied on four simple realities: First, in today’s world, 
anyone can open a bank account in the Caymans for a minimal fee over the internet, 
without leaving the comfort of their home. Second, the account can be opened in the 
name of a Caymans corporation, which can likewise be set up long-distance for minimal 
transaction costs (as evident from any perusal of the back pages of the Economist 
magazine, where law firms advertising such services abound). Third, money can be 
transferred into the account electronically from the US or from abroad, and in most cases 
there would not be any reporting of such transactions to tax authorities. Finally, the funds 
in the Caymans account can then be used for investments in the US and in other high tax 
jurisdictions, emd there would generally be no withholding taxes on the resulting 
investment income, no Caymans taxes, and no information on the true identity of the 
holder available to the IRS or any other tax authority. Significantly, other than the use of 
the Caymans, both the underlying funds that were deposited in the Guardian accounts, 
and the investment income, were generally purely US domestic transactions, and the tax 
evaded was US income tax on US source income beneficially owned by US residents. 

The ability to use the Caymans and other offshore tax havens to evade income taxes is a 
relatively recent phenomenon. Since about 1980 there has been a dramatic lowering of 
both legal and technological barriers to the movement of capital, goods and services, as 
countries have relaxed their tariffs and capital controls, much of the world economy has 
shifted from goods to services, and electronic means of delivering services and 
transferring funds have developed. 

At the same time, the tools used by tax administrations to combat tax evasion have not 
changed significantly: Most tax administrations are limited to enforcing taxes within their 
jurisdiction, and for international transactions, can only rely on outdated mechanisms like 
exchange of information under tax treaties with other high-tax countries, which are 
unavailing for income earned through tax haven corporations. Simply put, we have the 
technology which enables people to conduct their affairs without regard to national 
borders and without transparency, while restricting tax collectors to geographic borders, 
meaningless in today’s world. 


^ Boyd Massey, Convicted Bank Chairman is Key to Dozens of New Tax Haven Cases, 1999 TNT 171-2; 
Cynthia Blum, Sharing Bank Deposit Information with Other Countries: Should Tax Compliance or 
Privacy Claims Prevail, 6 FI. Tax Rev. 579 (2005). 
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The US legitimately boasts one of the world’s higher compliance rates for tax collections. 
Most of the taxes collected by the IRS are from income that is subject either to 
withholding at source (e.g., wages) or to automatic information reporting to the IRS by 
financial institutions (e.g., interest or dividends from US payors). When neither 
withholding at source nor automatic information reporting is present, compliance falls 
precipitously. 

The IRS has recently estimated that in 2001 there was a total “tax gap” (i.e., a difference 
between the taxes it collected and the taxes it should have collected under existing law) 
of between $312 and $353 billion, or about 16% of total taxes owed.^ A large portion of 
this gap results from income that is subject to neither withholding nor information 
reporting, such as most income of small businesses and income earned from foreign 
payors. For these types of income, the compliance rate falls from over 90% to under 
70%.“ 

No one, including the IRS, has a good estimate of the size of the international tax gap. 
This is not surprising given that the activities involved are illegal, but one can make an 
educated guess based on a few publicly available numbers. In 2003, the Boston 
Consulting Group estimated that the total holdings of cash deposits and listed securities 
by high net worth individuals in the world were $38 trillion, and that of these, $16.2 
trillion were held by residents of North America. Out of these $16.2 trillion, under 10 
percent was held offshore (as compared with, for example, 20-30% offshore for Emope 
and 50-70% offshore for Latin America and the Middle East).^ 

If one translates this estimate into approximately $1.5 trillion held offshore by US 
residents, and if one assumes that the amount held offshore earns 10% annually, the 
international component of the tax gap would be the tax on $150 billion a year, or about 
$50 billion. This figure is in the mid range of estimates of the international tax gap in 
2002 by former IRS Commissioner Charles O. Rossotti ($40 billion) and by IRS 
consultant Jack Blum ($70 billion).* As an order of magnitude, an estimate of $50 billion 
for the total international tax gap (for each tax year) appears congruent with the $3.2 
billion actual recovery by the IRS from a single Cayman bank (for multiple tax years). 

2. The Potential for Offshore Entities to Serve as a Vehicle for Circumventing U.S. 

Tax Laws. 

U.S. Tax Law currently includes several provisions designed to prevent U.S. residents 
from using offshore entities to circumvent U.S. tax law. In particular, the anti-deferral 
rules (primarily Subpart F, IRC secs. 951-964, and the PFIC rules, IRC secs. 1291-1298) 


^ Internal Revenue Service, The Tax Gap, wnvw.irs.gov/pub/irs-utl/tax gap facts-figuies (2005). 

Henry J. Aaron and Joel Slemrod (eds.), The Crisis in Tax Administration. Washington, DC: The 
Brookings Institution (2004). 

^ Boston Consulting Group, Global Wealth Report, ww'w.bcg.cQm/publications/PUBID-899 (2004). For 
consistent figures see also Merrill Lynch, World Wealth Report, www.ml.com/media/18252.pdf (2004). 
^ Martin A. Sullivan, US Citizens Hide Hundreds of Billions in Cayman Accounts, 103 Tax Notes 956 
(2004). 
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provide for current taxation of US shareholders on certain types of income (primarily 
passive income) earned through foreign corporations. However, it is unclear to what 
extent the IRS is successful in enforcing these rules, hr particular, the PFIC rules apply to 
any US share ownership in a foreign corporation that earns primarily passive income. 
Since the US shareholder does not have to control the foreign corporation, it is difficult 
for the IRS to adequately monitor how many US citizens or residents own shares in a 
PFIC, especially in situations in which treaty information exchange is not available (e.g., 
when the PFIC is located in a tax haven and bank secrecy provisions apply). 

For foreign trusts, US tax law provides for current taxation (as “grantor trusts”) of trusts 
with current US beneficiaries (IRC sec. 679). However, as discussed below, it may be 
possible to structure foreign trusts in a way that avoids this rule. If a foreign trust is 
regarded as unrelated to a US settlor, it may in turn own shares in foreign corporations 
without triggering Subpart F or the PFIC rules (since the US settlors do not own shares in 
the corporations directly or by attribution). 

3. The Intersection between U.S. Tax Law and Offshore Trust Law 

Foreign trust law in many tax haven jurisdictions (e.g., the Isle of Man) allows the 
appointment of trust “protectors” wMch have significant control over decisions of the 
trustees. This enables US residents to set up foreign trusts that have no current U.S. 
beneficiaries (the current beneficiaries are foreign charities) and thus avoid the 
application of IRC sec. 679. The U.S. residents then appoint fnends or employees as 
protectors of the trust. The desired tax result is that the trusts are considered unrelated to 
the US settlors and therefore may use their funds (directly or through controlled 
corporations in tax havens) in ways that benefit the US settlors (such as loans, purchases 
of real property, etc.), without triggering any US tax consequences. The settlors are in 
practice assured (because of their close relationship with the protectors) that the trusts 
will make no current distributions and that upon their death the assets will be distributed 
to contingent U.S. beneficiaries (typically their children). 

4. The Effect of Foreign Jurisdiction Secrecy Rules on the Efficacy of Tax Law. 

Foreign tax haven jurisdictions typically have strict bank secrecy laws that prohibit 
release of depositor information. The US currently has bilateral information exchange 
agreements with several tax haven jurisdictions. However, most of the existing 
agreements are restricted only to criminal matters. Criminal matters are a very small part 
of overall tax collections, and pose very difficult evidentiary issues in the international 
context. Moreover, the agreements sometimes require the subject matter to be criminal in 
both the US and the tax haven, which would never be the case for pure tax evasion. In 
addition, they typically require the US to make a specific request relating to particular 
individuals, and they also typically do not override bank secrecy provisions in tax haven 
laws. These limitations mean that existing tax information exchange agreements, while 
helpful and important in some cases, are of limited value in closing the overall 
international tax gap. 
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For example, a US resident may transfer ftmds to a foreign nongrantor trust with an 
unrelated trustee and a formally unrelated protector. The trust is located in the Isle of 
Man, which is covered by the US/UK tax treaty and thus subject to broad exchange of 
information. However, loans to the US settlor from the trust can be made via a Cayman 
Islands conduit. As a result, the interest paid back to the conduit is not covered by 
effective information exchange and the US payor has no way of knowing who is the 
ultimate beneficial owner of the funds. Thus, the IRS is unlikely to find out about this 
arrangement, which it could challenge (if it knew about it) as a disguised distribution 
from the trust (which would also render the trust a grantor trust whose income is taxable 
to the US settlor/beneficiary under IRC sec. 679). 

5 . The Adequacy of Reporting and Withholding Rules. 

Under current US rules, withholding is required (under IRC secs. 1441-1442) if the U.S. 
payor knows (or has reason to know) that the payment is subject to withholding. Similar 
rules apply to information reporting. However, if a US payor receives a Form W-8BEN 
from a payee certifying that it is a foreign corporation, it may not withhold or submit 
Form 1099 (information report) to the IRS, even if it knows that the foreign corporation 
is de facto controlled by a US person. 

6. Recommendations to Address Offshore Tax Abuses. 

a. Increased IRS enforcement. 

It is well known that the IRS has in recent years faced an increased workload with 
diminished resources. From 1992 to 2001, IRS “full time equivalent” staff decreased by 
about 20,000 positions. This trend has been reversed more recently, but as former 
Commissioner Rossotti has written, the increase is not enough to keep up with the 
increase in complexity of the tax system and the size of the economy.’ Congress has 
repeatedly in recent years increased the complexity of our tax law without adding funding 
to the IRS. Bipartisan groups like the Committee for Economic Development have 
recently called for more resources and political support to be given to the IRS. 

I believe the IRS should dedicate more resources to attempting to close the international 
tax gap. In particular, the IRS should give more priority, and be given more resources, to 
audit compliance with existing laws requiring US taxpayers to report ownership of 
foreign bank accounts and stock in foreign corporations. Moreover, the IRS should focus 
on auditing businesses relying on e-commerce in overseas transactions, which are 
particularly susceptible to abuse. If the Mathewson case is any indication, such increased 
attention may generate many dollars in tax revenue for every dollar spent on 
enforcement.^ 


’ Charles O. Rossotti, Letter to Senators Charles Grassley and Max Baucus (March 22, 2004). 

* Committee for Economic Development, A New Tax Framework: A Blueprint for Averting a Fiscal Crisis 
(2005). 

’ For example, transfers by US banks to foreign banks, such as occurred in the Mathewson case, generate 
bank records which can be audited by the IRS. Similar records may not exist for transfers from foreign 
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b. Bilateral information exchange. 

The Organization for Economic Cooperation and Development (OECD) has recently 
modified Article 26 (Exchange of Information) in its model income tax treaty, and has 
adopted a model Tax Information Exchange Agreement (TIEA), both of which are 
intended to address the problems with current exchange of information agreements 
discussed above. Under the new Article 26 and model TIEA, exchange of information is 
automatic (rather than just by request), relates to civil as well as criminal tax liabilities, 
does not require “dual criminality” or suspicion of a crime other than tax evasion, and 
overrides bank secrecy provisions in domestic laws. I believe the US should renegotiate 
its existing tax treaties and exchange of information agreements to incorporate all the 
changes made by the OECD in its model treaty and TEA. 

I will discuss below the steps I believe are needed to induce tax haven jurisdictions to 
negotiate such agreements with the US. For other jurisdictions that are not tax havens, the 
inducement is the information they can obtain from the US on their own residents. To 
ensure such information is available, the Treasury should finalize regulations proposed in 
1999 that require US banks and financial institutions to collect information on interest 
payments made to overseas jurisdictions when the interest itself is exempt from 
withholding under the portfolio interest exemption.*" The Treasury has recently proposed 
to limit such regulations to 16 designated countries, but as Blum writes, there is no 
legitimate privacy or other reason to impose such limitations. The banks should collect 
all the information, and the Treasury should use its existing authority not to exchange it 
in situations in which it might be misused by non-democratic foreign governments (e.g., 
when peaceful, pro-democracy organizations use US bank accounts). 

c. Cooperation with OECD. 

Current Treasury policy is to focus on bilateral agreements to obtain needed information 
exchange cooperation. However, the OECD has been at the forefront of persuading tax 
haven jurisdictions to cooperate with information exchange, and is an organization that 
the US had traditionally played a leading role in and whose work benefits both 
governments and the private sector. The US should cooperate with the OECD and other 
appropriate international and regional organizations in their efforts to improve 
information exchange and in particular to persuade the tax havens of the world to enter 
into bilateral information exchange agreements based on the OECD model. The OECD 
has made significant progress since it began focusing on this issue in 1998, but more 
needs to be done, both on persuading laggard jurisdictions to cooperate and on increasing 
the level of information exchange available from cooperating jurisdictions. 


banks or non-bank networks (e.g., the hawala trust-based network). These types of transfers are also used 
by terrorists and it would be advisable to use the well developed expertise of the IRS to combat both tax 
evasion and terrorist financing activities. Similarly, more use can be made of credit card records and other 
data mining techniques to establish which US taxpayers have foreign accounts that they have not disclosed 
(as required by current law) on their tax return. 

“ Blum, supra. 
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d. Incentives to tax havens. 

The US should adopt a carrot and stick approach to tax havens in order to provide 
incentives to cooperate with information exchange. In particular, the US and other donor 
countries, multilateral and regional organizations should increase aid of a type which 
would enable those countries to shift their economies from reliance on the offshore sector 
to other sources of income. 

It should be noted that the common perception that the benefits of being a tax haven flow 
primarily to residents of the tax haven is misguided. The financial benefits of tax haven 
operations, while funding a minimal level of government services, often flow primarily to 
professionals providing banking and legal services, many of whom (like Mr. Mathewson) 
live in rich countries, rather than to the often needy residents of the tax havens. Thus, 
with some transitional support, it is likely that most of the tax havens would see the 
welfare of their own residents improve as they wean themselves from dependence on the 
offshore sector. 

e. Sanctions on non-cooperating tax havens. 

In the case of non-cooperating tax havens, I support the US Treasury using its existing 
authority to prospectively deny the benefits of the portfolio interest exemption to 
countries that do not provide adequate exchange of information.” This step is necessary, 
in my opinion, to prevent non-cooperating tax havens from aiding US residents to evade 
US income tax. 

A principal problem of dealing with tax havens is that if even a few of them do not 
cooperate with information exchange, tax evaders are likely to shift their funds there from 
cooperating jurisdictions, thereby rewarding the non-cooperating ones and deterring 
others from cooperation. Thus, some jurisdictions have advertised their refusal to 
cooperate with the OECD efforts. 

However, if the political will existed, the tax haven problem could easily be resolved by 
the rich countries through their own action. The key observation here is that funds cannot 
remain in tax havens and be productive; they must be reinvested into the rich and stable 
economies in the world (which is why some laundered funds that need to remain in the 
havens earn a negative interest rate). If the rich countries could agree, they could 
eliminate the tax havens’ harmful activities overnight by, for example, refusing to allow 
deductions for payments to designated non-cooperating tax havens or restricting the 
ability of financial institutions to provide services with respect to tax haven operations. 

The EU and Japan have both committed themselves to tax their residents on foreign 
source interest income. The EU Savings Directive, in particular, requires all EU members 
to cooperate in exchange of information or impose a withholding tax on interest paid to 


"See IRC section 871(h)(6). 
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EU residents.'^ Both the EU and Japan would like to extend this treatment to income 
from the US. Thus, this would seem an appropriate moment to cooperate with other 
OECD member countries by imposing a withholding tax on payments to tax havens that 
cannot be induced to cooperate in exchange of information, without triggering a flow of 
capital out of the US. 

f. Changes to IRC sec. 679. 

Under IRS sec. 679, foreign nongrantor trusts are treated as such, rather than as grantor 
trusts, because they do not have a current US beneficiary. They may, however, have 
contingent US beneficiaries, who will become current beneficiaries after the US settlor’s 
death. The IRS should consider amending IRC sec. 679 to treat as grantor trusts all 
foreign trusts with current or future US beneficiaries, because the relationship between 
the trust protectors and the settlor makes it highly likely that all trust income that is not 
currently used to benefit the settlor will in fact be distributed to the contingent 
beneficiaries, rather than to the current non-US beneficiaries. 

g. Distributions from Foreign Trusts. 

Foreign nongrantor trusts may use their assets in various ways that directly benefit the 
settlors, even though they are not current beneficiaries. For example, they could (directly 
or through foreign corporations they control) purchase US real estate, jewelry and art 
collectibles for the settlors, make US investments as directed by the settlors, and lend the 
settlors money. These transactions may in fact constitute trust distributions under current 
law, in which case the trusts become grantor trusts under IRC sec. 679 since they have 
current US beneficiaries. However, to the extent this is not the case, the law should be 
changed to prevent such direct benefits from inuring to US settlors without any US tax 
consequences. 

h. Definition of Control under IRS sec. 679. 

The IRS should consider treating foreign trusts as grantor trusts when they are in fact 
controlled by protectors who are close collaborators and employees of the settlors. In 
assessing whether a foreign trust is related to the settlor, a flexible standard of control 
(such as that used under IRC sec. 482 to test whether parties are related) should be used, 
rather than a bright line rule that inevitably has loopholes built into it. Similar rules can 
be applied for purposes of applying Subpart F and the PFIC rules to foreign 
corporations.’^ 

i. Withholding and Information Reporting. 


EU Directive 2003/48/EC on Taxation of Savings (2003). 


For an example of a court applying such a standard for Subpart F purposes see Oarlock, Inc. v. Comm’r, 
489 F.2d 197 (2”‘‘ Or. 1973). 
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The IRS should revise its regulations (under IRC secs. 1441-1442) to provide that US 
payors may not accept W8-BEN as evidence of foreign status, and must issue Form 
1099s, when they know (or have reason to know) that payments to foreign corporations 
in fact inure to the benefit of US persons. 

7. Conclusion. 

I believe that the international tax gap is a significant component of the overall tax gap 
and may in fact be much larger than some components that have attracted more public 
and IRS attention, like corporate tax shelters or EITC overpayments. I also believe that 
in order to maintain any kind of tax system, the US public needs to be confident that 
current law can be enforced and that tax evasion will be caught and prosecuted. Thus, I 
hope that bipartisan support can be found for taking the steps identified above to close the 
international tax gap. These steps offer the potential of raising additional revenue without 
raising taxes. Moreover, these steps can help level the playing field between ordinary 
Americans who pay their fair share of taxes and others who do not. 
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Opening Remarks 

Chairman Coleman, Ranking Member Levin, and Members of the Subcommittee - thank 
you for the invitation to share my thoughts on certain United States federal securities law 
implications of certain aspects of your ongoing investigation into abusive tax shelters and tax 
havens. I have prepared detailed written testimony that addresses several of the underlying 
securities law concepts that appear to be at issue in certain of the transactions under 
investigation. I also have brief opening remarks, during which 1 intend only to highlight the 
more important aspects of my prepared testimony. I would respectfully request that the full text 
of my written testimony be entered into the record of this hearing. 

The United States federal securities laws are based upon the principle of full disclosure. 
The disclosure that is required by those laws comes in many forms - information that is required 
when a company is selling securities; information about the persons seeking to acquire 
ownership of U.S. public companies and information about the officers, directors and significant 
shareholders of U.S. public companies. To the extent that the information that is required to be 
disclosed by U.S. federal securities laws is complete and accurate, the investing public has 
information with which to make an investment decision. Thus comes the most important by- 
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product of complete and accurate information - trust. Without trust in the underlying 
information that is disclosed about companies, the markets simply will not function - or will do 
so in a very imperfect manner. 

We have all seen what happens when the investing public loses trust in the financial 
marketplace. Think - Enron, WorldCom, Tyco, Global Crossing and the list that could go on 
and on. Indeed, one of the purposes of the Sarbanes-Oxley Act of 2002 was to attempt to restore 
the public trust in the marketplace - to make financial statements of public companies are 
transparent and reliable. But there is much more to transparency and to what is required to and 
should be disclosed by companies offering securities in the United States. Some of those 
requirements and their importance to the investing public are discussed in detail in my written 
testimony. Concerns that these requirements are meant to address include; 

• Purported “private placements” of securities by U.S. companies to 
purportedly independent off-shore entities that, in fact, are controlled by 
promoters or affiliates of the U.S. company issuing the securities. 

Promoters have used these off-shore vehicles to trade illegally in their own 
stocks, to engage in a practice known as "painting the tape" - generating 
fictitious trades to drive up stock prices. These securities are then resold 
to U.S. investors without full disclosure - these types of actions strike at 
the heart of the purpose of, and indeed, in some cases, violate the 
Securities Act of 1933. 

• Concentration of share ownership in U.S. public companies by affiliated 
groups that exceeds reporting thresholds imposed by the Securities 
Exchange Act of 1 934. These prevent the companies in question fi-om 
determining the identities of large beneficial owners and can give the 
appearance of greater liquidity, in the way of public float, in the market 
for the security in question. 

To the extent that overseas companies are used to shield information that is difficult to 
discern even with domestic entities, the use of off-shore entities in so-called “secrecy” 
jurisdictions, without question, exacerbates the issue of lack of transparency in the U.S. 
securities markets. From all appearances, it is becoming increasingly commonplace to find an 
off-shore connection in cases of security fraud. In the late 1990’s, A.R. Baron & Co. and 13 of 
its former officers and employees were convicted in New York for running an organized criminal 
enterprise. Baron was what is often referred to as a "boiler room," pushing questionable stocks 
to investors - their investors lost more than $75 million over a 5 year period. In the Baron case, 
Liberian shell companies and accounts in the Isle of Jersey were used to trade in the stock that 
Baron was underwriting, a violation of U.S. securities laws. Illegal profits were sheltered - from 
tax authorities and creditors - in a Cook Islands trust. A New York attorney prepared the trust 
documents and a so-called "protector" of the trust, located in New York, managed the trusts 
affairs. The “protector” was one of the defendants' fathers. The Cook Island trustee did business 
in New York through one of the largest banks in Australia, which is reported to have refused to 
honor a New York subpoena on the grounds that to do so would violate Cook Islands bank 
secrecy laws. 
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I venture to say that the principal attraction of doing business in off-shore havens is not 
tax rates. The “benefits” that are almost always present in many of these jurisdictions are: strict 
bank and corporate secrecy, lack of transparency in financial dealings and the lack of any 
meaningful regulation or supervision in the financial services area. The lack of transparency and 
the strict secrecy is particularly troublesome because it prevents regulators from, among other 
things, determining true beneficial ownership of off-shore entities (particularly when ownership 
sometimes is evidenced only by “bearer” instruments). 

Numerous internet websites solicit applications to open bank accounts, purchase shell 
companies or even establish personal banks off-shore; many take applications by e-mail. 
According to one web page, 100,000 American millionaires have “disappeared” (i.e., moved off- 
shore) because “hugely profitable investments are being hidden from you by a cartel of lawyers, 
regulators and Wall Street special interests.” The site then says “Click here for details.” This 
website illustrates how easy it is today to take advantage of (or to be taken advantage of by) off- 
shore venues. 

ft has been said that the absence of responsible supervision in off-shore jurisdictions also 
encourages financial institutions to engage in reckless behavior which, as the near-collapse of 
Long Term Capital taught us, could result in disastrous consequences for our domestic financial 
institutions and the economy if regulators do not do something to control such activities. Those 
promoting “tax products” are not above attempting to avoid compliance with securities laws. 
Some ten plus years ago, I personally was involved in a transaction that resulted in significant 
cash distributions to the shareholders of a U.S. public company. One shareholder, who also was 
the company’s founder and a director, received more than $100 million. Following 
announcement of the transaction, this gentleman had stated publicly that he had great confidence 
in the company and did not intend to “sell a single share” of his stock in the company. He was 
approached by investment advisors, however, who were promoting a tax scheme by which he 
could avoid payment of the taxes through transfers of the shares to off-shore entities for a brief 
period of time. When asked if the validity of the tax scheme was dependent upon the transaction 
being a “true sale” of the securities, the bankers stated that it did. The shareholder was advised 
that he would, as required by U.S. securities laws, be required to report the “sale,” and to 
consider how that would be consistent with his statement that he would not sell a single share 
and whether the reacquisition of the shares would generate potential liability under section 16 of 
the Securities Exchange Act of 1934. The bankers promoting the transaction, however, objected 
to the shareholder reporting the sale, pointing out that the securities were going to be 
immediately (same day) returned to the shareholder. This particular gentleman understood the 
consequences of what was being discussed and elected to forego the tax scheme and pay his 
taxes. This, however, like the more detailed example in my written testimony with respect to 
prepaid variable forward contracts, points to the sometimes inconsistent treatment given 
transactions under tax and securities laws and the willingness of some to “bend the rules” in one 
area in pursuit of a result in another. 

The United States should continue to explore and implement effective measures to break 
down the culture of secrecy and obstruction that prevails in many of these off-shore havens. 
These measures could include legislation or regulations that make doing business in off-shore 
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jurisdictions less attractive and profitable for U.S. citizens, stricter oversight of the securities side 
of financial institutions that do business with off-shore entities, and greater regulation, both in 
terms of substantive requirements and disclosures, of what purport to be “off-shore” securities 
offerings by U.S. companies and their affiliates. Some of the policy considerations are addressed 
in my written testimony. 

But above all, I believe that I can assure you that aggressive enforcement of the securities 
as well as the tax laws will be a sound step in continuing to restoring confidence in the fairness 
of the American securities markets. I can tell you that in the now five years since the collapse of 
Enron, there is nothing that gets the attention of the business world more than watching 
investment bankers, executives, lawyers and others who manipulate our system of securities laws 
convicted and sent to prison. 

So let me finish as I began, with the concepts of full disclosure and trust. It is reported 
that one out of every two adult Americans have invested in the U.S. capital markets that are the 
crown jewel of our economy. They have done so because they had trust and confidence in a 
system that provides the information investors need to make wise investment decisions. As we 
all know from the long history of securities regulation, however, you can’t legislate trust. 
Whatever the detail of the law or regulation, persons will look for ways to circumvent or will 
simply violate the law. You, however, can ensure that the laws and regulations require complete 
disclosure and that the penalties for betraying the trust reposed by the investing public are severe 
and certain. 

Thank you again, Mr. Chairman. This Subcommittee has a great tradition. I am quite 
honored to appear before and to share my thoughts with you. 

I would be happy to respond to any questions. 
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Prepared Testimony' 

Chairman Coleman, Ranking Member Levin, and Members of the Subcommittee - thank 
you for the invitation to share my thoughts regarding issues that are of vital importance to our 
nation’s capital markets. As many of you know, I had the privilege of assisting this Committee 
in 2002 while I served as Special Counsel at the full committee level in the Enron investigation. 

I now have the good fortune to practice law with one of your former colleagues, Howard Baker. 
When not actively practicing securities law, which I have done for some 25 years, I also have the 
privilege of working with the Practising Law Institute where 1 author one of their securities 
treatises and speak at certain of their programs on securities law issues. I also am an adjunct 
professor of law at the Vanderbilt University School of Law where I teach securities law. 

The United States federal securities laws are based upon the principle of full disclosure. 
The disclosure that is required by those laws comes in many forms - information that is required 
when a company is selling securities; information about the persons seeking to acquire 
ownership of U.S. public companies and information about the officers, directors and significant 
shareholders of U.S. public companies. To the extent that the information that is required to be 
disclosed by U.S. federal securities laws is complete and accurate, the investing public has 
information with which to make an investment decision. Thus comes the most important by- 
product of complete and accurate information - trust. Without trust in the underlying 
information that is disclosed about companies, the markets simply will not function - or will do 
so in a very imperfect maimer. 

We have all seen what happens when the investing public loses trust in the financial 
marketplace. Think - Enron, WorldCom, Tyco, Global Crossing and the list that could go on 
and on. Indeed, one of the purposes of the Sarbanes-Oxley Act of 2002 was to attempt to restore 
the public trust in the marketplace - to make financial statements of public companies 
transparent and reliable. But there is much more to transparency and to what is required to and 
should be disclosed by companies offering securities in the United States. Some of those items 
and their importance to the investing public are discussed below. To the extent that overseas 
companies are used to shield information that is difficult enough to discern even in domestic 
entities, without question, such use exacerbates the issue of lack of transparency in the U.S. 
securities markets. 

Your current investigation, as did the Committee’s investigation in 2002, serves as an 
alarm that the next imaginative way to attempt to circumvent the spirit, if not the letter, of the 
United States federal securities laws is only as far away as the length of our memories. Consider 
the following findings of a United States Senate committee: 

• Americans have become suspicious of banking and business practices that, in the 
public view, have undermined the prosperity of [the past decade]. 

• Congressional investigations have exposed cases of double-dealing in the 
securities business. Self-dealing and outright fraud (not the least of which 


' Portions of this written testimony are excerpted from my book, Soderquist on the Securities Laws, Practising Law 
Institute (5'*’ ed. 2006). 
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involved a gigantic, rapidly growing energy operation) have become associated 
with erosion of the stoek market. 

• Senate hearings have revealed financial irregularities of large New York banks, 
their executives, affiliated securities companies, and Wall Street investment 
bankers and securities analysts. 

• Leading Wall Street investment banks are under fire for their lending and 
investing practices. Private side deals and tax avoidance have evoked much 
criticism of executives and their corporate activities in banking and commerce. 

The problem is that these findings that sound as if they are the headlines of 2002 and 
beyond are actually the findings of a 1932 Senate committee investigating the causes of the 1929 
stock market crash. The energy company was not Enron - it was a company run by Sam Insull. 
The investment banks were not those that had prominent roles in the 2002 collapse of Enron; 
however, they were their direct corporate predecessors. It does prove the adage that one who 
forgets history is doomed to repeat it. 

What I have done in the following written testimony is provide an overview, first, of the 
differences under tax and securities laws of a financial instrument known as a prepaid variable 
forward contract as well as why that instrument came to be developed and how it is used by large 
shareholder to hedge securities positions. I then provide an overview of various provisions of the 
Securities Act of 1933 and the Securities Exchange Act of 1934 and how the spirit, if not the 
letter, of those laws can be circumvented by affiliates of companies through sales of securities to 
off-shore entities. 

Tax Versus Securities Law Treatment of Prepaid Variable Forwards 

Your current investigation also underscores the fact that United States tax laws and 
United States securities laws often are directly at odds with one another. Nowhere is this 
difference more pronounced than with the disparate treatment given a certain derivative 
instrument known as a “prepaid variable forward” contract (“PPVF”). 

PPVFs were designed as ways to manage (hedge) equity risk after Congress passed the 
Taxpayer Relief Act of 1997. That legislation amended what constitutes a “constructive sale” - 
when a transaction is considered a sale for tax purposes even when no asset (in this case, 
securities) actually is exchanged. Hedges are used when one, perhaps, is “bullish” on a stock 
and does not want to sell it because of tax considerations but nevertheless wants to diversify his 
or her portfolio and generate liquidity (cash). Until 1997, the “perfect” hedge for one wishing to 
limit his or her risk to a large securities position was the “short sale against the box.” 

After 1997, because of the changes in the constructive sale rules, many traditional 
hedging strategies became ineffective for tax deferral. In order not to run afoul of the 
constructive sale rules and trigger taxable gain, taxpayers must retain the potential to make or 
lose money during the hedge. Accordingly, the PPVF was “bom” - and marketed by securities 
firms under a number of different acronyms - e.g., TRACES, STARS. 
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In a PPVF, the taxpayer receives an immediate cash payment equal to the present value 
of a certain dollar value of securities at a future date (referred to as the settlement date), which 
typically is three to five years after the PPVF is entered into. For example, a taxpayer holding 2 
million shares at a current market value of $50 per share might receive $80 million today in 
exchange for his or her agreement to deliver $100 million worth of the securities at some date in 
the future. The PPVF contract also typically would provide for a minimum price at settlement 
(in this example, assume $50), a maximum price (in this example, assume 125% of the current 
market price, or $62.50), and might provide for 20% of the growth in the stock price beyond that 
ceiling to be retained by the taxpayer. Typically, the taxpayer can settle the position when the 
PPVF expires with either cash (in this case $100 million) or deliver the securities with a value of 
$100 million. The investment bank writing the PPVF would also hedge its position, typically by 
selling short and, in many cases would borrow from the taxpayer the shares to cover the 
investment bank’s short position. 

In the example above, the taxpayer would be fully protected below the current market 
price; retain all growth in the stock between $50 and $62.50 and 20% of any growth above 
$62.50. The actual number of shares to be delivered at settlement, however, will not be 
determined until the settlement date - hence the “variable.” That uncertainty as to the number of 
share to be delivered avoids the constructive sale rules and allows the taxpayer to defer payment 
of taxes. At settlement, the taxpayer is required, subject to the maximum and minimum, to 
deliver $100 million of securities. If the market price of the stock has fallen below $50 (the 
minimum), the taxpayer simply delivers all 2 million shares. If the market price of the stock at 
settlement is between $50 and 62.50, the taxpayer delivers $100 million in securities; 
accordingly, if you assume that the market price at settlement is $60, the taxpayer would deliver 
1,666,666 shares ($100 million divided by $60) and retain 333,334 shares. If the market price at 
settlement is at or above the maximum, the taxpayer would deliver 80% of his or her shares since 
the taxpayer retained 20% of the value above that price. Alternatively, the taxpayer could settle 
the position in cash, making the PPVF appear as a combination of a put, a call and a loan all 
rolled into one instrument. 

Congress indicated when it passed the constructive sale rules that one could hedge a 
position with options (puts and calls) and thus create a collar so long as the hedged position is 
not “abusive.” Congress did not define “abusive” and the Internal Revenue Service has yet to 
issue regulations in this area. In a Committee report, however, Congress gave as an example of a 
put equal to 95% of the current market price and a call that was sold giving away all appreciation 
above 1 10% of the current market price. Believing that Congress would not deem its own 
example as “abusive,” most practitioners have used the 15% band in Congress’ example as the 
minimum band of upside/downside. 

Although one also can structure a “no-cost collar” using a combination of a put and a 
call, some also desire to obtain liquidity (cash) to reinvest in other securities. The problem with 
a collar is that if one seeks to borrow against that position. Federal Reserve margin rules limit 
borrowing to not more than 50% of value of the position. In the case of a PPVF, however, one 
can generate 80 to 90% of the value of the market price as a cash advance. It generates more 
money than an outright sale (because of the tax deferral) and does not lock the person into a sale 
because at settlement, one can settle in cash and keep the shares. The entire proceeds of the 


7 



127 


PPVF also can be reinvested in other equities in order to diversify - they are not subject to the 
Federal Reserve’s margin requirements. 

For securities law purposes, however, the entry into the PPVF is treated as a sale of the 
maximum number of shares that might be required to be delivered by the taxpayer. Accordingly, 
in the example above, the taxpayer, if (as is further explained below) an affiliate or an officer, 
director or greater than 10% shareholder of the issuer of the shares, would be required to make 
certain regulatory filings required by the SEC (e.g.. Form 144, Form 4, Schedule 13D/G) at the 
time the PPVF is entered into. A December 20, 1999 no-action letter issued by the SEC to 
Goldman Sachs effectively layed out the template for the SEC’s analysis for these filings. 
Significantly, however, for regulatory purposes, the date of sale is the date the PPVF is entered 
into; while for tax purposes, it is the settlement date, thus deferring taxes associated with selling. 

As mentioned above, the counterparty to the PPVF (the investment bank writing the 
PPVF contract) often takes as collateral the stock of the taxpayer that is being hedged. A recent 
IRS Technical Advice Memorandum (“TAM”) indicates that execution of a PPVF coupled with 
simultaneous lending of the shares to the same counterparty will be treated as a taxable sale of 
the underlying securities. This particular ruling would bring tax law and securities law 
somewhat closer (at least in regard to the exact facts in question - PPVF coupled with 
simultaneous lending to same counterparty) because the 1999 no-action letter referred to above, 
if followed, also would allow the counterparty to have the securities “cleansed” - i.e., restrictive 
legends removed and allow the securities to become freely tradable. The practical import of this 
is discussed further below in connection with the discussion of resales of “control” and 
“restricted” securities. 

Policy Questions and Issues to Consider : 

• Should the proceeds received from entering into PPVFs be treated as “loans” and 
subjected to the same margin requirements as traditional loans? 

• Should the SEC change its position that PPVFs are treated as sales when the 
PPVF is entered into, thus blowing the securities that are the subject of the PPVF 
thereafter to be freely tradable? 

• Given the IRS 2006 TAM, will the reference to “same” counterparty give rise to 
the use of off-shore entities that in fact are controlled by the counterparty in order 
to attempt to continue to use PPVFs to defer taxes but avoid the restrictions of the 
TAM? 

United States Federal Securities Law Issues 

The following highlights the securities law concepts and issues that most likely have 
arisen or will arise in the course of your investigation. 

Issues Arising Under The Securities Act of 1933 
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Puroose of the Securities Act of 1933 

The purpose of the Securities Act of 1933 (the “Securities Act”) is to prevent the 
unregistered distribution of securities to the United States investing public by companies 
(issuers) and their affiliates. The purpose of registration is disclosure - investors acquiring 
securities in a public offering (a distribution) are afforded the protection of the Securities Act. 
That protection is the information that is required to be contained in a registration statement and 
prospectus and that sellers and underwriters of securities in distributions be subject to certain 
liabilities set forth in the Securities Act, most notably, sections 1 1 and 12. 

From the framework of the Securities Act, we arrive at three types of offers and sales of 
securities - registered, exempt and illegal. The Securities Act is a transaction statute - every 
securities transaction must be registered unless there is an exemption in the statute for the 
transaction or the security itself is exempt. 

The Securities Act registration exemption that allows most security holders to sell 
securities without registration is section 4(1), which covers “transactions by any person other 
than an issuer, underwriter, or dealer.” It is easiest to determine the availability of that 
exemption by first answering a preliminary question: are the securities proposed to be sold 
control securities or restricted securities? 

Control Securities 

“Control” securities are securities owned by a person or entity that is an affiliate of the 
issuer. To understand the concept of control securities, it is helpful to look to Securities Act Rule 
405, a definitional rule that defines “affiliate” and “control” as follows; 

Affiliate. An “affiliate” of, or person “affiliated” with, a specified person, is a person that 
directly, or indirectly through one or more intermediaries, controls or is controlled by, or 
is under common control with, the person specified. 

Control. The term “control” (including the terms “controlling,” “controlled by” and 
“under common control with”) means the possession, direct or indirect, of the power to 
direct or cause the direction of the management and policies of a person, whether through 
the ownership of voting securities, by contract, or otherwise. 

To fully understand the concept of “control,” however, one also must understand what 
the “power to direct or cause the direction of . . . management and policies” means. First, even 
unexercised ability to control is control. For example, if a shareholder owns sufficient stock in a 
corporation such that management is likely to be responsive to the shareholder’s requests or 
demands, the SEC would deem that shareholder to be an affiliate of the corporation. It is 
irrelevant that the shareholder pays no attention to the management of the corporation. 

That then necessarily leads to the question of how much stock is enough to control a 
corporation. There is no fixed answer, but 10% equity ownership is a rule of thumb. Obviously, 
many shareholders who own that percentage of stock, or even a much greater percentage, are not 
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in control of a corporation. For example, a shareholder who owns a large minority interest may 
be excluded from power by a management that holds a majority interest. When a shareholder has 
a 1 0% interest, however, the SEC will probably consider the shareholder to be an affiliate, unless 
someone convinces the SEC otherwise. 

Second, one must be familiar with the concept of a control group. Under this concept, a 
person is in control if he or she is a member of a group that controls. That theory applies to 
shareholders who may be considered part of a control group. A family is a classic example. 
Another would be one or more persons acting in concert with respect to the ownership or voting 
of the securities in question. The theory also is used to bring corporate officers and directors 
under the concept of “control.” 

Restricted Securities 


“Restricted securities” is a simpler concept than “control securities.” Rule 144(a)(3) 
defines “restricted securities” as: 

(i) Securities acquired directly or indirectly from the issuer, or from an affiliate of the 
issuer, in a transaction or chain of transactions not involving any public offering; 

(ii) Securities acquired from the issuer that are subject to the resale limitations of 
Regulation D or Rule 701(c); 

(iii) Securities acquired in a transaction or chain of transactions meeting the 
requirements of Rule 144A; 

(iv) Securities acquired from the issuer in a transaction subject to the conditions of 
Regulation CE; 

(v) Equity securities of domestic issuers acquired in a transaction or chain of 
transactions subject to the conditions of Rule 901 or Rule 903 under Regulation S; 

(vi) Securities acquired in a transaction made under Rule 801 to the same extent and 
proportion that the securities held by the security holder of the class with respect 
to which the rights offering was made were as of the record date for the rights 
offering “restricted securities” within the mean of this paragraph (a)(3); and 

(vii) Securities acquired in a transaction made under Rule 802 to the same extent and 
proportion that the securities that were tendered or exchanged in the exchange 
offer or business combination were “restricted securities” within the meaning of 
this paragraph (a)(3). 

For the Subcommittee’s purposes, I believe you need only be concerned with subsections 
(i) and (v). Subsection (i) relates to “Securities that are acquired directly or indirectly from the 
issuer, or from an affiliate of the issuer, in a transaction or chain of transactions not involving 
any public offering.” That part of the definition covers securities that; (1) at one point were sold 


10 



130 


by the issuer under a section 4(2) nonpublic offering exemption (either in a statutory private 
placement or in a sale under Securities Act Rule 506) or a section 4(6) limited offering 
exemption; or (2) at one point were sold by an affiliate of the issuer in a private resale using the 
section 4(1) exemption. The current holder may have purchased the restricted securities directly 
from the issuer or an affiliate of the issuer, or there may have been a chain of transactions that 
separate the current holder from one of those sellers. When there is such a chain of transactions, 
each intervening sale must be a private resale that uses the section 4(1) exemption. Thus, the 
straightforward thrust of this part of the definition is that purchasers in transactions under section 
4(2) or 4(6) buy restricted securities. 

The fifth part of the definitions covers “Equity securities of domestic issuers acquired in a 
transaction or chain of transactions subject to the conditions of Rule 901 or Rule 903 under 
Regulation S.” Regulation S is discussed below. 

Regulation S Sales - Off-shore Sales and Resales 

Regulation S is a series of rules (Securities Act Rules 901 through 905) adopted to 
provide an exemption from registration under the Securities Act for offerings and sates of 
securities occurring outside the U.S. The exemption was intended to help U.S. and foreign 
companies raise capital overseas quickly and inexpensively without having to comply with the 
registration process mandated under section 5 of the Securities Act. Regulation S provides two 
“safe harbors” from the Securities Act's registration requirements. One - the issuer safe harbor - 
is applicable to offers and sales by issuers, distributors and their respective affiliates. The second 
- the resale safe harbor - is applicable to resales by other parties. An offer, sale or resale of 
securities meeting all of the requirements of the applicable safe harbor is deemed to occur 
outside the U.S., and accordingly is not subject to the Securities Act's registration requirements. 

In addition to other requirements, the availability of either safe harbor is subject to the 
satisfaction of two basic conditions (in addition to other requirements): first, the offer or sale of 
securities must take place in an "offshore transaction, " meaning that (1) the offer is not made to a 
person in the U.S. and (2) the buyer is (or is reasonably believed by the seller to be) outside the 
U.S. at the time of the sale, or the sale is made through an established foreign securities 
exchange, or through the facilities of a designated foreign securities market, and the transaction 
is not pre-arranged with a U.S. buyer. Second, no "directed selling efforts" may be made within 
the U.S. in connection with the transaction. "Directed selling efforts" means any activity, with 
certain limited exceptions, undertaken for the purpose of, or that could be reasonably expected to 
result in, conditioning the U.S. market for the relevant securities 

The issuer safe harbor is available to issuers, distributors, their respective affiliates and 
any person acting on behalf of any of these parties. The issuer safe harbor provisions classify 
securities into three categories for purposes of determining whether additional conditions must 
be met in order to qualify an offering as exempt from registration under the issuer safe harbor. 
The categories distinguish securities based upon (i) the issuer's jurisdiction of organization, (ii) 
the issuer's reporting status under the Securities Exchange Act of 1934, and (iii) the degree of 
"U.S. market interest" in the class of securities being offered or sold. 


11 



131 


The resale safe harbor applies to resales by persons other than parties eligible to utilize 
the issuer safe harbor. Generally, to claim the resale harbor, these parties are required to comply 
with the "offshore transaction" and "no directed selling efforts" requirements discussed above. 

In addition, dealers are prohibited from knowingly selling Regulation S securities to U.S. 
purchasers during the applicable “distribution compliance period” (generally one year); when a 
purchaser is also a dealer, the selling dealer must notify the purchaser that the purchaser is 
subject to the same resale restrictions as the seller; and the selling concession or other fee 
payable when the offer or sale is made by certain affiliates is limited to a customary broker's 
commission. 

With respect to stock issued by domestic public companies, during the first year 
following purchase, the securities are subject to Regulation S's distribution restrictions, and 
during the second year (and thereafter for purchasers affiliated with the issuer), the securities are 
subject to the volume and other resale restrictions under Rule 144. In addition, in connection 
with equity offerings by domestic public companies; each purchaser must certify that it will 
resell the shares (and engage in hedging transactions) only in compliance with the registration 
provisions of the Securities Act or exemptions therefrom, or in accordance with Regulation S; 
the issuer is required to legend the offered shares to give notice to subsequent buyers of the 
applicable resale restrictions; and the issuer is required to refuse to register any transfer of the 
shares unless it is made in accordance with the Securities Act's registration provisions, an 
exemption therefrom or Regulation S. These provisions are designed to prevent “flowback” of 
securities into the United States before they have “come to rest” outside the United States - i.e., 
to prevent purportedly off-shore transactions from being used as devices to circumvent the 
Securities Act’s limitation upon unregistered distributions in the United States. 

Resales of Control Securities 

As indicated above, Securities Act section 4(1) provides the exemption that allows most 
security holders to sell securities without registration. That exemption is available to any person 
that is not an “issuer, underwriter or dealer.” Those terms are defined in section 2 of the 
Securities Act. For purposes of the Subcommittee, I believe that what is important to your 
investigation is who can be an “underwriter.” 

Securities Act section 2(a)(l 1) defines “underwriter” as “any person who has purchased 
from an issuer with a view to, or offers or sells for an issuer in connection with, the distribution 
of any security.” As it relates to an affiliate who holds securities that are control securities and 
not also restricted securities, there would be little problem if the definition stopped there. It does 
not, however. The last sentence of section 2(a)(l 1) adds: “As used in this [section 2(a)(l 1) - the 
definition of “underwriter”] the term ‘issuer’ shall include, in addition to an issuer, any person 
directly or indirectly controlling or controlled by the issuer, or any person under direct or indirect 
common control with the issuer.” In other words, the basic definition of “underwriter” should be 
treated as if it read: “The term ‘underwriter’ means any person who has purchased from an issuer 
or affiliates of the issuer with a view to, or offers or sells for an issuer or an affiliate of the issuer 
in cormection with, the distribution of any security.” 


12 



132 


“Distribution” is not defined in the statute, but it is understood essentially to be 
synonymous with “public offering.” For example, in an early case the SEC established that a 
distribution comprises “the entire process by which in the course of a public offering a block of 
securities is dispersed and ultimately comes to test in the hands of the investing public.” The 
concept of “coming to rest” involves the requirement of a holding period before restricted or 
control securities may be resold - evidence of one’s investment intent - i.e., if you have 
purchased for investment rather than with a view toward distribution, you are not an 
“underwriter.” 

Because of the way in which the term “underwriter” is defined, a securities firm that 
handles the sale of control securities in the public markets may be considered an underwriter. If 
it handles the sale as a dealer (as the term is used in the securities industry, that is, if it buys the 
securities itself with the idea of reselling them), it may be considered to have “purchased from an 
issuer [or an affiliate of the issuer] with a view to . . . distribution.” If it handles the transaction 
as a broker (that is, if it merely sells the securities for the affiliate), it may be considered to have 
offered or sold “for an issuer [or an affiliate of the issuer] in connection with ... the 
distribution.” In either case, the series of transactions by which the securities pass from the 
affiliate to the public is considered to constitute one distribution that is partially “by” an 
underwriter. When that is the case, the section 4(1) exemption is not available, and the 
registration requirement of section 5 of the Securities Act is violated. 

The problem for a securities firm purchasing from or selling on behalf of an affiliate of 
the issuer and becoming a statutory “underwriter” is significant - there is no exemption in the 
Securities Act available to underwriters in any circumstance. It may appear that securities would 
always have to be registered before an affiliate could sell them publicly, because it may seem 
that such a sale always would constitute a distribution. Considering the costs involved in 
preparing and filing a registration statement, that would mean that it would not be economically 
feasible for an affiliate to sell control securities except in a transaction involving at least some 
hundreds of thousands of dollars. That result is not what was contemplated by the drafters of the 
Securities Act, and the SEC has never taken that extreme position. Rather, as discussed below, 
the SEC has built some flexibility into the Securities Act through the concept of what constitutes 
a “distribution.” 

As mentioned above, the SEC early on determined that a distribution comprises “the 
entire process by which in the course of a public offering a block of securities is dispersed and 
ultimately comes to rest in the hands of the investing public.” Notwithstanding the expansive 
nature of that concept, prior to the mid 1940s the SEC allowed affiliates publicly to sell 
unregistered control securities in limited circumstances. Various administrative actions of the 
SEC held no distribution to be involved when an affiliate sold control securities, on a stock 
exchange, in a transaction in which the selling broker limited its activities to the usual brokerage 
functions — and, most important, when the broker did not solicit any orders for the securities. 
Under that interpretation of “distribution,” affiliates had a ready market for their securities, as 
long as the amount of securities involved in a particular sale was small enough to be salable, at a 
reasonable price, without one or more securities firms’ soliciting buyers. 
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The SEC reversed coiirse in 1 946 in In re Ira Haupt & Co. In that case, affiliates sold 
during a five-and-one-half-month period of 1943, publicly, and through a broker, stock 
representing approximately 38% of their company’s common stock. By its finding that the 
Haupt facts constituted a distribution, the SEC made it clear that, although it was willing to allow 
control securities to trickle into the market, it would not allow a flood. That decision made the 
securities firm that handled the sales an underwriter, which caused the section 4(1) exemption to 
be unavailable. The problem with Haupt was that its facts were too far from the ordinary sale of 
securities by an affiliate for the case to provide much guidance. Securities firms knew they 
would be underwriters if they replicated the facts of Haupt, but they did not know where the SEC 
would draw its line separating allowable transactions from distributions. Particularly troubling 
was the fact that the SEC, while failing to give guidelines, overruled the prior staff 
interpretations that had allowed at least small scale market sales by affiliates through brokers. 

In 1954, when it adopted Rule 154, the SEC took definitive action on the questions left 
open in Haupt. That rule, which was later superseded by Rule 144, used the old SEC staff 
interpretations as a starting point and added a numbers test to determine the existence of a 
distribution. Under the rule, no distribution occurred when: 

(1) all sales were by a broker, who performed only ordinary brokers’ functions and 
who received only the usual commission; 

(2) neither the broker, nor to the broker’s knowledge the seller, solicited any orders; 

(3) the broker was not aware of circumstances indicating that the sales were part of a 
distribution; and 

(4) the amount of securities sold in six months did not exceed approximately one 
percent of the total outstanding securities of the same class. 

That rule alleviated a good bit of the problem generated by Haupt and, as discussed 
below, its concepts were carried over into Rule 144 when it was promulgated in 1972. 

Resales of Restricted Securities 


Outside of Rule 144, there never has been a corollary to Rule 154 relating to the sale of 
restricted securities. Although Rule 144 is not the exclusive mechanism for resales of restricted 
securities purchased after its effective date, most practitioners would agree that selling restricted 
securities outside the rule rarely would be wise. This is particularly true with Rule 144’s 
requirements having been gradually relaxed over the years. The most significant example of this 
relaxation is the reduction of the holding period for restricted securities from three years in the 
original rule to one year in the current version of the rule. 

The holding period is perhaps the most important element of Rule 144 because it is 
thought that the length of the holding period is objective evidence of the holder’s investment 
intent, or the lack thereof, at the time of original purchase. A purchaser’s investment intent is 
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important because the opposite of investment intent is “view to distribution.” And, under section 
2(a)(l 1), purchasing with a view to distribution makes the holder an “underwriter.” 

Alternatively, a person who sells restricted securities too soon after their purchase may be 
considered an underwriter under the theory that the sale is “for an issuer in connection with [a] 
distribution.” The reasoning behind that conclusion starts with the idea that a distribution is not 
complete until the securities have come to rest in the hands of persons who are not “merely 
conduits for a wider distribution.” The argument may then proceed that: 

( 1 ) the issuer knows or should know that some purchasers of restricted securities will 
want to resell fairly quickly after their purchase; 

(2) a purchaser is able to resell quickly only because the issuer does not take effective 
steps to prevent it (such as contractual provisions prohibiting the resale and 
legends on the certificates representing the securities); and 

(3) since the issuer is responsible for the resale, the resale will be measured as simply 
a part of a larger distribution of the securities by the issuer to the public through 
an underwriter. 

Notice that from the point of view of the purchaser who last resold, the alternative theory 
is the more dangerous theory. Under the first theory, a purchaser may have a good chance of 
convincing a court that he or she did not purchase securities with a view to distribution, 
notwithstanding the shortness of the holding period. Under the second theory, however, the 
intent of the purchaser is irrelevant, as is the intent of the issuer. 

Prior to passage of rule 144, the question was how long a holding period was required to 
avoid these problems. It is cleat that no holding period removes the taint of underwriter status 
from someone who has purchased with a distribution in mind. In the usual situation, however, a 
sufficiently long holding period dispels any notion that a reseller of restricted securities is an 
underwriter, and two years came to be viewed by securities lawyers as the minimum safe holding 
period of restricted securities before a public sale. Before the passage of Rule 144, the SEC staff 
responded to a multitude of no-action letter requests in connection with potential resales of 
restricted securities. The staff freely granted no-action letters when restricted securities were 
held for three years, but was much less likely to do so in the case of a two-year holding period. 

Public Resales Under Rule 144 


As indicated by the title of Rule 144, “Persons Deemed Not to Be Engaged in a 
Distribution and Therefore Not Underwriters,” the rule is designed to provide a mechanism for 
avoiding underwriter status. The rule applies in two instances: 

• to any affiliate or other person selling restricted securities of an issuer for his own 
account, or 
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• to any person who sells restricted or any other securities for the account of an 
affiliate of the issuer of such securities. 

Assuming the rule’s other requirements {e.g., current public information, volume 
limitations, marmer of sale and filing) are met, sales by these persons shall be deemed not to be a 
distribution of such securities and therefore the person selling shall not be an “underwriter.” 

Referring back to the discussion of “control” and “restricted” securities set forth above, 
and the theories by which sellers and brokers may be tainted with underwriter status, makes Rule 
144 decipherable. The first instance covers restricted securities by any person and the second 
clause relates to control securities. Notice that the focus in the first instance is on the holder of 
securities, while in the second it is on the person who sells securities for the holder. That, of 
course, is consistent with the earlier discussion of how the taint of underwriter status arises 
differently in the case of restricted and control securities. 

Securities Act Liabilities 


Since many, if not all, of the transactions under investigation involve purportedly exempt 
transactions as opposed to registered offerings, 1 would be remiss if I failed to mention an 
anomaly resulting from the U.S. Supreme Court’s decision in Gustafson v. Alloyd Co., Inc. The 
principal liabilities for violations of the Securities Act are set forth in section 1 1 and section 12. 
Section 1 1 involves liability for false or misleading registration statements and, therefore, is not 
applicable to exempt (non-registered) offerings of securities. 

Section 12(a)(2), however, provides a cause of action for a false or misleading 
“prospectus.” The Gustafson Court interpreted “prospectus” as meaning a prospectus in a 
registered offering despite the expansive definition of “prospectus” in the Securities Act that 
includes many types of securities offering documents. Lower courts quickly followed the 
Gustafson decision and ruled that section 12(a)(2) gave no private cause of action to one who 
purchased securities in a private (non-registered) transaction; i.e., a “private placement.” As a 
result, there is no effective Securities Act remedy for a purchaser of securities in a non-registered 
offering. That simply could not have been the Congressional intent and deserves study on 
Congress’ part to consider overruling the Gustafson decision. 

Policy Questions and issues to Consider 

• Should Regulation S dealing with off-shore transactions be further amended to 
require additional disclosure or due diligence with respect to the off-shore entities 
to which securities are sold and additional restrictions with respect to “flowback” 
into the United States markets? 

• Should Congress address the lack of an effective Securities Act remedy for fraud 
in connection with private transactions that resulted from the Supreme Court’s 
Gustafson decision? 

Issues Arising Under The Securities Exchange Act of 1934 
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The Securities Exchange Act of 1934 (the “Exchange Act”) is more expansive in its 
coverage that the Securities Act. The Exchange Act, among other things, regulates trading 
markets and also prescribes information that is required to be filed by companies after they 
become public. It also requires disclosures by persons acquiring significant holdings in United 
States public companies as well as by the officers and directors of those companies. 

Williams Act 


Certain provisions relating to beneficial ownership reporting and tender offer regulation, 
also known as the Williams Act, were passed in response to certain tender offer and related 
practices that Congress in the 1960s deemed abusive. The Williams Act added to the Exchange 
Act sections 13(d) 13(e), 14(d), 14(e), and 14(f). Section 14 is of little interest to the issues 
being studied by the Subcommittee as they relate almost exclusively to regulation of tender 
offers. 


Section 13(d) is aimed at tender offers only indirectly. It requires a person who owns 
beneficially more than 5% of a class of equity security registered under the Exchange Act, within 
ten days after the acquisition of securities that triggers the reporting requirement, to provide 
certain information to the issuer, to the SEC, and to each exchange on which the security is 
traded. The section contains a list of such information, but it also gives the SEC the power to 
add to or subtract from the list. Exchange Act Regulation 13D-G is the SEC’s response, and it 
details the disclosure requirements. The resulting disclosure document. Schedule 13D, is 
designed basically to give management of the issuer information concerning potential tender 
offerors. That information includes the number of shares beneficially owned by the reporting 
person, the source of funds used to purchase the shares, and, if the purpose of the purchase of 
shares is to acquire control of the issuer, any plans of the reporting person to liquidate the issuer, 
to sell its assets, to engage it in a merger, or to effect any other major change in its structure. 
Under section 13(d), amendments to that schedule must be filed upon the occurrence of material 
changes in the disclosed information. 

The other Williams Act provision, section 13(e), gives the SEC the power to regulate 
repurchases by issuers of their own equity securities. The SEC has done this by extensive 
rulemaking in the areas of “issuer tender offers” and “going private” transactions, including the 
requirement to file, in specified circumstances. Schedule 13E-3 and schedule TO, which require 
substantially more disclosure than schedule 13D. 

The key to the Section 13 reporting obligations is the determination of “beneficial 
ownership.” Much like the “affiliate” concept under the Securities Act, the Exchange Act 
recognizes “control groups,” each member of which is deemed the beneficial owner of the 
group’s securities. I also draw the Subcommittee’s attention in particular to SEC Rule 13d-3, 
which, in part, provides as follows: 

§240.13d-3 Determination of beneficial owner. 
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(a) For the purposes of sections 13(d) .and 13(g) of the Act a beneficial owner of a 
security includes any person who, directly or indirectly, through any contract, 
arrangement, understanding, relationship, or otherwise has or shares: 

(1) Voting power which includes the power to vote, or to direct the voting of, 
such security; and/or, 

(2) Investment power which includes the power to dispose, or to direct the 
disposition of, such security. 

(b) Any person who, directly or indirectly, creates or uses a trust, proxy, power of 
attorney, pooling arrangement or any other contract, arrangement, or device with 
the purpose or effect of divesting such person of beneficial ownership of a 
security or preventing the vesting of such beneficial ownership as part of a plan or 
scheme to evade the reporting requirements of section 13(d) or (g) of the Act shall 
be deemed for purposes of such sections to be the beneficial owner of such 
security. 

Securities Exchange Act - Section 16 

Exchange Act section 1 6 was an original section of the Exchange Act that, like many we 
have seen, was directed at unscrupulous practices discovered by the U.S. Senate while 
investigating the causes of the 1929 stock market crash; 

Among the most vicious practices unearthed at the hearings before the 
subcommittee was the flagrant betrayal of their fiduciary duties by directore and 
officers of corporations who used their positions of trust and the confidential 
information which came to them in such positions to aid them in their market 
activities. Closely allied to this type of abuse was the unscrupulous employment 
of inside information by large stockholders who, while not directors and officers, 
exercised sufficient control over the destinies of their companies to enable them to 
acquire and profit by information not available to others. 

Accordingly, Congress added section 16 to the Exchange Act as a means to minimize the 
unfair use of inside information. Here, it is worth noting that the use of inside information also is 
regulated by Exchange Act section 10(b) and Rule lOb-5. The two provisions, however, are 
entirely different in their coverage and operation. Rule lOb-5 is a fairly refined weapon aimed at 
discrete acts of wrongdoing. Section 16, on the other hand, is a loaded gun that can hit the 
innocent as easily as the guilty. Section 16(b) operates without consideration as to whether an 
insider actually was aware of material nonpublic information. Under that section, “profit” made 
by insiders from transactions involving equity securities of publicly held companies, when a 
“purchase” and a “sale” (in any order) are made less than six months apart, must be disgorged 
and paid over to the issuer. 

In addition to the liability provision mentioned above, section 16 also has a reporting 
provision. Accordingly, before examining section 16(b), it is helpful to discuss section 16(a). 


18 



138 


That section requires, in addition to directors and executive officers, beneficial owners of more 
than 10% of any class of equity security that is registered under the Exchange Act to file reports 
with the SEC and relevant securities exchanges concerning their holdings of all equity securities 
of such issuers. 

In determining who is a beneficial owner for purposes of section 16, the SEC’s 
regulations provide, in relevant part, that: 

Solely for purposes of determining whether a person is a beneficial owner of more 
than ten percent of any class of equity securities registered pursuant to section 12 
of the Act, the term “beneficial owner” shall mean any person who is deemed a 
beneficial owner pursuant to section 13(d) of the Act and the rules thereunder; 
provided, however, that [certain] institutions or persons shall not be deemed the 
beneficial owner of securities of such class held for the benefit of third parties or 
in customer or fiduciary accounts in the ordinary course of business (or in the case 
of [certain] employee benefit plan[s], of securities of such class allocated to plan 
participants where participants have voting power) as long as such shares are 
acquired by such institutions or persons without the purpose or effect of changing 
or influencing control of the issuer or engaging in any arrangement subject to 
Rule 13d-3(b) (§240.13d-3(b)): 

The cross reference to section 13(d) and Rule 13d-3(b) brings the “use of trusts to 
circumvent reporting” concept into section 16 and subjects persons engaging in such conduct to 
the reporting and possible draconian sanctions of Section 1 6. 

Closing 

I hope that the foregoing overview of these important and sometimes difficult securities 
law concepts is helpful to the Subcommittee in its investigation and in understanding how the 
use of off-shore entities, by company affiliates or otherwise, can be used in ways that circumvent 
the spirit, if not the letter of the United States securities laws. 

With that, let me finish as I began, with the concepts of full disclosure and trust. It is 
reported that one out of every two adult Americans have invested in the U.S. capital markets that 
are the crown jewel of our economy. They have done so because they had trust and confidence 
in a system that provides the information investors need to make wise investment decisions. As 
we all know from the long history of securities regulation, however, you can’t legislate trust. 
Whatever the detail of the law or regulation, persons will look for ways to circumvent or will 
simply violate the law. You, however, can ensure that the laws and regulations require complete 
disclosure and that the penalties for betraying the trust reposed by the investing public are severe 
and certain. 

Thank you again, Mr. Chairman. This Subcommittee has a great tradition. I am quite 
honored to appear before and to share my thoughts with you. 

I would be happy to respond to any questions. 
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STATEMENT OF HAIM SABAN 
BEFORE THE 

UNITED STATES SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 

AUGUST 1, 2006 

Good morning, Mr. Chairman, Senator Levin, and Members of the Subcommittee. I 
understand that the Subcommittee’s focus this morning is on “the role of professional firms and 
advisors” with regard to certain tax-related transactions. Thank you for the invitation to testify 
regarding my own experience with the promoters and developers of a 2001 transaction that you 
have referred to as the “POINT” transaction. To the extent that my testimony can, in some way, 
assist you in strengthening and improving public policy in this area, I am pleased to be able to do 
so. 


You asked that I be prepared to address a number of specific questions regarding the 
“POINT’ transaction. First, I would like to briefly give you some background on how and to 
what extent I came to be involved with this transaction and then I will be happy to address 
specific questions that you may have. 

Since my arrival in this country in 1983, 1 have been fortunate in countless ways, both in 
my personal life and in business, where I have had the benefit of some very successful 
investment opportunities. In 2001 , 1 found myself in a situation where it seemed likely that I 
would be receiving a significant amount of income from the anticipated sale of one such 
investment. Fox Family Worldwide. I did what many individuals would have done in similar 
circumstances: I consulted my longtime trusted tax and legal advisor, who had worked for me 
for fifteen years, and asked that he explore tax planning possibilities regarding the expected 
income. After several months, my advisor, accompanied by an individual fi'om Quellos, came to 
me with what appeared to be a very complicated proposal for tax deferral. It involved numerous 
steps and entities. I did not understand the structure of the transaction. My advisor assured me 
that the transaction was legal and would be backed up by a legal opinion fi’om a reputable law 
firm. I am neither a lawyer nor a tax expert, in fact my formal education ended when I finished 
high school. As a result, 1 relied on those assurances and left the structure and details of the 
transaction to others whom I believed were acting in good faith and with the benefit of 
considerable experience and familiarity with tax planning. 

Long after the transaction was concluded, I learned that I had been poorly advised in 
2001 and that there were significant problems with the assurances that I received at the time. I 
was quite upset, to say the least. I am now in the process of arranging with the IRS and state 
authorities to pay all of the taxes that I had been told would be legitimately “deferred” by the 
transaction, as well as interest and substantial penalties. In short, I am trying to put this entire 
unfortunate incident behind me. 

Again, I appreciate the opportunity to share my experience with you and would be happy 
to answer your questions. 
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Written Statement Of 
Michael C. French 

To The Senate Permanent Subcommittee On Investigations 
August 1, 2006 

Mr. Chairman Coleman, Ranking Member Levin and Members of the 
Subcommittee. 

I would like to begin by thanking the Subcommittee staff for their 
courtesy and professionalism in connection with this matter. In particular I 
would like to thank Messrs Bob Roach and Mark Nelson. 

My name is Michael C. French and I reside in Dallas, Texas. I am the 
retired Chairman of the Board of Scottish Re Group Ltd., a life reinsurance 
company that I foimded and took public in 1998. Listed on the New York 
Stock Exchange, it has become one of the largest life reinsurance companies 
in North America. I practiced law in Dallas from 1970 to 1992 with the firm 
of Jackson Walker, focused primarily on corporate transactions. Some of my 
largest clients in the law practice were companies in which the Wyly family 
in Dallas had interests. 

At the end of 1992, I left the active practice of law and formed a 
relationship with the Wyly family in Dallas, joining several of their 
companies as a director and consultant. I was also very active in the 
establishment in 1993 of Maverick Capital-an investment management 
business sponsored by the family—and remained active in that business. By 
2000 Maverick had grown to have over $7 billion under management. I 
severed my relationship with the Wyly family and sold my interest in 
Maverick in late 2000. 

It is important to note that in testifying today I am constrained by 
several factors. First, I have been instructed by the Wylys’ counsel that they 
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consider me to have been providing legal services to them during the period 
from 1993 to 2000, and further instructing me not to disclose any privileged 
attorney-client communications or attorney work product. I am also limited 
in that 1 severed my ties with the Wyly family and their companies six or 
more years ago and have very little knowledge of their activities since that 
time. For that matter, a substantial portion of my time for the three years 
prior to separating from the Wyly family was spent in building and operating 
Scottish Re on a full-time basis. In addition, my separation from the Wyly 
family was not entirely cordial, and under the terms of a settlement 
agreement I was required to return to them or destroy any documents I had 
relating to their affairs. Lastly, I am not an expert on tax issues related to 
foreign trusts and have never practiced law in that area, although I was 
exposed over the years to the advice of a number of attorneys who did. 

In addition to my other activities, I served as a Protector of various 
Wyly family trusts in the Isle of Man from 1992 until late 2000. Both the 
Wyly family and I received advice from various lawyers and law firms 
regarding the establishment, structure and operation of those trusts. To the 
extent that advice related to me individually, as opposed to me as a 
representative of the Wyly family, I am able to discuss it and am not 
constrained by their attorney’s instructions regarding their attorney client 
privileges. In that regard, I was a beneficiary of an Isle of Man trust similar 
to some of the Wyly trusts. While I believed, based on legal advice to me, 
that the trust was a legally effective mechanism, I became concerned that it 
was too aggressive in light of new IRS pronouncements. Therefore, I 
unwound the deferral mechanism in February 2001 and had the trust 
domesticated to the United States at the end of 2002. With that, I will be 
pleased to try and answer your questions. 
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Chairman Coleman, Senator Levin, and Members of the Subcommittee: 

My name is Jeff Greenstein, 1 am the chief executive officer of the Quellos Group, 
LLC, and am appearing here voluntarily. 

Quellos is an investment management firm founded in 1994 and headquartered in 
Seattle, Washington. Globally, we employ 270 people and manage more than $15 billion in 
assets for financial institutions, private and government employee pension plans, university 
and other endowments, foundations and private clients, through both onshore and offshore 
investment funds. 

For several months, Quellos has cooperated with the staff of this Subcommittee 
during its review of a tax-advantaged strategy called POINT. Quellos employees 
voluntarily participated in interviews, and we provided tens of thousands of pages of 
documents to the staff. Yesterday, the staff of this Subcommittee issued its report. We 
believe the report is unfair, one-sided, and inaccurate. I apologize in advance if I seem 
frustrated, but from my position, and I am neither a lawyer nor a tax expert, the Report 
seems to have glossed over or omitted several basic facts. 

Unfortunately, I do not have the time in my opening statement to address all the 
mistakes and errors in the report. In my limited time, I want to describe briefly the 
POINT transaction and then highlight some of the more fundamental errors. 

Six POINT transactions were executed 5-6 years ago by Quellos Custom Strategies, 
a small and now dormant subsidiary of the firm. The transaction combined a popular 
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investment strategy with a tax strategy frequently executed in the United States by major 
investment banks. 


This Committee should be aware of certain fundamental facts about POINT. 


■ The handful of POINT transactions were all executed in 
2000 or 2001. 

• These few transactions were executed based upon extensive 
consultations with leading tax lawyers, several of whom 
gave tax opinions approving the transactions. 

■ Each transaction had substantial opportunity for economic 
profit, and, indeed, the report acknowledges that millions 
of dollars in gross trading profits were earned in several of 
the transactions. 

■ Every client consulted his or her own professional advisors 
regarding the strategy - in fact, several including Messrs. 
Saban and Johnson, directed us to communicate with their 
chosen advisors, upon whom they were relying. 

• From the outset, we told the government about POINT by 
registering it with the IRS. 

Let me now address several glaring problems with the staff report. 


First, the report indicates inaccurately that the POINT transaction is a “black box” 
that Quellos and others sought to hide from the U.S. Government. Nothing could be 
further from the truth. Almost six years ago, we registered the POINT transaction with 
the IRS as a tax shelter. We maintained and shared with the IRS information required by 
its disclosure regulations. As a result, the IRS is reviewing these transactions. Thus, as 
opposed to being a “black box,” POINT was disclosed by us to the federal government 
early on. 
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Second, the report suggests that the POINT transaction did not offer an opportunity 
for a profit. In fact, POINT gave investors the potential either to earn profits or incur 
losses based solely on market fluctuations. For the report to suggest otherwise is flat 
wrong. 

Third, the report erroneously characterizes book entry transactions as “fake.” But 
every day, trillions of dollars of securities, commodities and treasury obligations are traded 
on a book entry basis. Over-the-counter derivative and swap transactions, which involve 
trillions of dollars, arc simply contracts that obligate parties to pay certain amounts based 
on market movements in the underlying security or commodity involved. Because we 
believed these were real portfolios with real opportunities for profit and loss, we - and the 
clients or their advisors - closely followed these portfolios. 

Fourth, the report criticizes our involvement with offshore entities. However, we 
worked with and relied on the European American Investment Group on POINT because 
of the reputation and broad experience of its principals in the over-the-counter markets. 
Euram assured us about its ability to establish the portfolios; Euram, not us, selected the 
offshore entities, Barnville and Jackstones, and Euram, not us, vouched for the ability of 
those entities to engage in the transactions. In every case, Barnville and Jackstones 
satisfied their financial obligations to the partnerships, including the payment of millions of 
dollars and the delivery of shares of stock when requested. 

Fifth, contrary to the report, clients who invested in POINT had their own 
professional advisors review this transaction and participate in its structuring and 
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execution. As a result of this involvement, the six different transactions had significant 
differences. 

Quellos is a well-regarded investment advisor. It has not implemented POINT or 
any similar transaction since 2001. Quellos has established an independently advised 
transaction review committee to review transactions with tax aspects. We take these issues 
and our reputation seriously. I hope these remarks have put these matters in better 
perspective. 

Mr. Chairman and Senator Levin, thank you again for giving Quellos the 
opportunity to speak here today. 
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Prepared Statement of Michael G. Conn Delivered to the United States Senate 
Permanent Subcommittee on Investigations of the Committee on Homeland 
Security and Governmental Affairs on August 1, 2006 

Chairman Coleman, Ranking Member Levin, and Members of the 
Subeommittee, I appreciate the invitation to appear before the Permanent 
Subcommittee on Investigations to discuss certain domestic brokerage accounts 
maintained by offshore Private Investment Companies (“PICs”) that are the 
subject of questions in this Subcommittee’s letter addressed to Bank of America. 
In this testimony, I intend to discuss these accounts and the changes we have 
made in response to issues identified by our review of our conduct with respect to 
these accounts. As you know, we have worked closely with this Subcommittee 
over the past year to further your investigation and to share our ongoing actions in 
response to this issue. 

Let me first introduce myself My name is Michael G. Coim and I am a 
Regional President of the Private Bank of Bank of America. My responsibilities 
include oversight of the northwest region of the Private Bank, which involves 
managing Private Bank associates in five states. I previously sat on the Board of 
Directors of Banc of America Investment Services, Inc. (“BAI”). I have spent 
over 26 years in the brokerage business, first at Morgan Stanley Dean Witter and 
then with Bank of America and have been in private banking for four years. 

I would like to begin by underscoring that Bank of America takes very 
seriously its regulatory obligations to know its customers, report suspicious 
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activity and assist law enforcement and its regulators in the fight against money 
laundering, drug trafficking, terrorist financing, fraud and other illegal activity. 
Indeed, Bank of America has long been recognized as a leader in the industry in 
cooperating with law enforcement, having earned many commendations from 
various law enforeement agencies. Bank of America is the largest single filer of 
Currency Transaction Reports, which are reports designed to assist law 
enforcement in uncovering financial crimes. We have approximately 500 full- 
time associates dedicated to anti-money laundering (“AML”) efforts across Bank 
of America and have devoted close to $60 million to AML technology over the 
last several years. We have recently hired the former Director of FinCEN as our 
Senior Compliance Executive for Financial Crimes and the former Director of the 
American Bankers Association Center for Regulatory Compliance as our AML 
Strategy Executive. We require AML training for all Bank of America associates. 
We are committed to continually improving our systems and processes as 
technology advances, as the environment in which we operate evolves, and as 
financial crimes become more sophisticated. We believe that Bank of America’s 
commitment to cooperating with regulatory and law enforcement authorities is 
further demonstrated by our full cooperation with the Subcommittee staff and the 
Bank’s implementation of remedial measures. 

The Bank fully recognizes that its delay in demanding beneficial 
ownership information from the customers of the brokerage accounts that are the 
subject of our testimony was inconsistent with the Bank’s commitment to 
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knowing its customers. As we will explain in further detail, there are a number of 
factors that explain, but do not excuse, the delay in demanding such information 
from the customers. Upon review of the underlying facts of this matter, senior 
management instructed Bank personnel to demand that the customers provide the 
beneficial ownership information, ordered that the accounts be closed when the 
customers refused to provide the information and directed that significant 
remedial action be taken. In addition, as we detail later in the statement, we have 
made significant changes and enhancements to our policies and procedures as a 
result of our review. 

History and Nature of Wvlv Relationship 

The Subcommittee has asked us to testify regarding the Bank’s 
relationship with Sam and Charles Wyly.. Charles and Sam Wyly, both well- 
known businessmen and philanthropists in the Dallas community, began a 
relationship with Bank of America’s Private Bank in 1994. Over time, the Wyly 
brothers and their families maintained several types of domestic accounts at Bank 
of America, including checking and savings accounts for individual family 
members and family trusts and certain partnerships established by Wyly family 
members; brokerage accoimts for individual family members and trusts; lines of 
credit; credit and debit cards; and mortgages. 
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Offshore Entities 

The brokerage accounts in question that were held by Bank of America 
were domestic accounts that were transferred from another financial institution to 
Banc of America Securities LLC (“BAS”) in February 2002 when BAS hired the 
broker who had previously served as the broker for these accounts. We 
understand that although the broker did not know the specific beneficial owner of 
each of the PICs that maintained accounts, he believed, based on his longstanding 
relationship with the Wylys and their representatives and conversations he had 
had with them over the years, that the PICs were owned by trusts that were 
established and endowed by Charles and Sam Wyly for the benefit of Wyly 
family members or charitable organizations. 

In connection with the transfer of the PIC accounts to BAS in 2002, BAS 
personnel performed due diligence and obtained certain Know Your Customer 
(“KYC”) information from the PICs. BAS Compliance collected account opening 
documentation such as original articles of incorporation, corporate resolutions, 
W-8 forms, and authorized signatory lists. BAS Compliance also performed 
background checks on the signatories of the accounts. In early 2002, when these 
accounts were transferred to BAS, the Bank’s policies were less stringent than 
they are today and did not always require that beneficial ownership information 
be obtained in order to open an account for a PIC. In this case, the Bank did not 
obtain such information at account opening as we would today. 
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In August 2003, the PIC accounts were moved from BAS (which focuses 
on institutional customers) to BAI (the retail brokerage arm of Bank of America) 
as part of a wholesale move of all retail accounts from BAS to BAI. In early 
2004, in the course of reviewing certain activity in the PIC accounts. National 
Financial Services (“NFS”), BAI’s clearing firm, asked BAI compliance 
personnel for certain information, including beneficial owner information, 
concerning a handful of the PIC accounts. BAI and NFS work cooperatively to 
analyze activity in BAI accounts and to identify and investigate potential 
compliance issues. These inquiries led to an ongoing dialogue among numerous 
BAI associates, BAI in-house lawyers and compliance personnel and NFS. The 
BAI broker for the accounts, along with the customers’ representative, explained 
that these offshore customers were PICs, owned by trusts created by Charles and 
Sam Wyly, and the beneficiaries of those trusts were Wyly family members, as 
well as charitable institutions. 

The brokerage accounts contained principally cash, fixed income 
investments or Michaels Stores’ stock. There was minimal trading in the 
accounts. We understand that NFS periodically expressed concern about money 
movements among the brokerage accounts and the possibility that the stock in the 
accounts was insider stock given the large concentration in the stock of Michaels 
Stores, Inc., of which Charles Wyly was the Chairman of the Board and Sam 
Wyly was the Vice-Chairman. From BAI’s perspective at the time, however, the 
focus of NFS’s inquiries was on beneficial ownership information. As a result. 


5 



152 


BAI personnel concentrated on the beneficial ownership question raised by NFS 
and few within BAI were aware that there was any concern raised about account 
activity or stock affiliation or control. 

The dialogue regarding these accounts continued between NFS and BAI 
for many months, as various alternative proposals for obtaining the beneficial 
ownership information were considered. The customers, through their 
representatives, maintained that the beneficial ownership information was not 
required as a matter of law, even if it was required by BAJ’s policies, and that 
other financial institutions did not insist upon obtaining such information. The 
customers explained that their reluctance to provide the information was 
motivated by confidentiality and asset protection considerations. 

A protracted discussion and internal analysis as to whether BAI would 
grant an exception to its policies ensued. BAI ultimately decided to require the 
customers to provide specific beneficial ownership information for the PIC 
accounts. BAI and NFS agreed upon a detailed list of specific questions to give to 
the customers requiring beneficial ownership information and other information 
about the accounts. Shortly thereafter, the Bank received governmental inquiries 
relating to these accounts. At that time, senior management for the Bank became 
involved and demanded that the customers immediately provide beneficial 
ownership information. When the PICs did not provide the information, BAI 
promptly closed the accounts for these PICs and the Bank terminated its broader 
private banking relationship with the Wylys. 
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We recognize that, with the benefit of hindsight, it is difficult to 
understand why the resolution of these issues took months. In order to put the 
delay into context, there are several important factors to consider. First, because 
of the Private Bank’s longstanding relationship with the Wylys and their 
established reputation in the Dallas community and nationally as successful 
business persons and philanthropists, B AI associates had a good faith belief that 
the accounts were not being used for money laundering or other illegal activity. 
As a result, unlike in cases in which the Bank suspects that the customer may be 
engaged in illegal activity, here, BAI personnel did not see a critical need to bring 
the issues to immediate resolution. Second, as is discussed above, there were 
extensive discussions with the customers and their representatives as to whether 
the Bank was legally required to obtain the information. The BAI broker for the 
accounts maintained that other financial institutions did not require such 
information. The Bank, in response, maintained that whether the beneficial 
ownership information was technically required as a matter of law was irrelevant, 
because the Bank’s policies and best practices required it. Bank of America 
recognizes that it spent far too long discussing the issue with the customers and 
addressing their concerns, and that it did not act as swiftly or as decisively as it 
should have in forcing disclosure or closing the accounts, as we ultimately did. 

Following a review of this matter, the Bank took immediate steps to 
ensure that appropriate remedial measures were implemented. In addition to 
closing the accounts, the Bank took disciplinary and other personnel action with 
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respect to employees who were involved in discussions relating to these accounts 
and failed to demand that the customers immediately provide the beneficial 
ownership information. Moreover, the Bank has improved its compliance 
structure and processes in several ways, including increasing the number of BAI 
surveillance officers responsible for monitoring activity and conducting inquiries. 
The Bank has made a concerted effort to improve lines of communication 
between NFS and BAI to ensure a more timely response to compliance issues 
raised by NFS and to facilitate oversight and follow-up of such issues within BAI. 
The Bank has improved training for associates to assist them in identifying PIC 
accounts and obtaining the necessary Know Your Customer information. In 
addition, the Bank has enhanced account opening, due diligence and closure 
procedures. With regard to account closures. Bank of America has a project 
underway to ensure oversight, accountability and follow-up concerning the 
account closure process. Finally, the Bank accelerated its internal review and 
audit of accounts to ensure that they were compliant with the Bank’s BCnow Your 
Customer policies. 

In conclusion, I wish to thank the Chairman, Senator Levin and the other 
Members of the Subcommittee for this opportunity to allow us to explain our role 
in this issue. Bank of America recognizes the seriousness of the Bank Secrecy 
Act and the Patriot Act and is committing the full resources necessary to meet 
these requirements. As a result of what Bank of America has learned through its 
investigation of these accounts, the Bank has enhanced its policies and practices 
in this important area. The Bank looks forward to continuing its partnership with 
regulators and law enforcement in the global fight against money laundering and 
other illegal activity. 
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Written Statement of George T. Wcndler 
Senior Executive Vice President, Chief Credit Officer 
HSBC Bank USA, N.A. 

Before the Senate Permanent Subcommittee on Investigations 
August 1, 2006 

Mr. Chairman, Ranking Member Levin and other Members of the Subcommittee, my 
name is George T. Wendler. I am Senior Executive Vice President and Chief Credit Officer for 
HSBC Bank USA, N.A.. Thank you for the opportunity to appear before you today. 

HSBC is committed to ensuring that it operates its business in full compliance with 
applicable laws and regulations, and in accordance with best practices to limit the risk of Baidt 
involvement in tax-related transactions that are abusive. HSBC is also committed to ongoing 
review and improvement of client intake and credit approval processes, not only to maintain 
compliance with changing laws and regulations, but also to protect and promote the Bank’s 
reputation and values. 

I am here today first and foremost to answer the Subcommittee’s questions about the 
bridge loan and derivative services HSBC provided to two Quellos-advised clients between 2000 
and 2002. Bank persoimel have only recently learned of Quellos’ use of the phrase “POINT 
strategy” to describe a series of transactions that included our bridge loan and derivative collar 
services. 

I will also describe briefly the changes in law and HSBC policies that have occurred 
since the transactions occurred. Because of these changes, HSBC would not provide support for 
the Quellos-advised POINT transactions if presented with them today. 

I was Chief Credit Officer of HSBC Bank USA, N.A. between 2000 and 2002, and serve 
in that role today. I trust the Subcommittee wilt tmderstand that my business expertise is in 
credit matters and not in compliance or “know your customer” matters. As a result, some of the 
information for my testimony was provided to me by Bank personnel who have greater 
knowledge than me, particularly with respect to non-credit related matters. Having said that, I 
will do my best to answer all of your questions. 

HSBC’s Role in the Transactions 

Let me turn first to HSBC’s limited role in this matter, as I understand it from my own 
perspective and discussions with others. 

HSBC’s Domestic Private Bank was approached by the Quellos Group in the Fall of 
2000 to make a competitive bid on a bridge loan and derivative “collar” for a high net worth 
Quellos client. The Private Bank was told that the client needed short term financing to make an 
investment, pursuant to a series of Quellos-advised transactions. The Private Bank was told that 
the bridge loan would be repaid from the proceeds of the client’s sale of stock in a corporation in 
which the client owned a large block of stock. The Private Bank was told that the derivative 
“collar” was needed to implement the client’s investment strategy. The size of the bridge loan 
was approximately $50 million and the “collar” derivative was designed for a stock portfolio 
initially valued at about $55.8 million. 
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During the course of negotiations for the loan and “collar,” the Private Bank learned that 
some of the Quellos-advised transactions involved acquisitions of LLC interests and technology 
stocks from Isle of Man companies, and that a potential benefit would include tax deferral as 
well as an investment gain opportunity. Consistent with HSBC policies at the time, the Private 
Bank took steps to determine that the Bank’s transactions with the client would be adequately 
collateralized, were highly likely to be repaid, and were being entered into with reputable 
individuals and entities. This included personal meetings with the client and consultations with a 
number of other involved entities. The Bank also insisted that the flow of funds and stocks take 
place in cash and custody accounts established and monitored by HSBC; that the Bank’s counsel 
be permitted to review a tax opinion from a leading U.S. law firm before the transactions were 
executed; that there be clear written acknowledgment by the client that it was not relying on tax 
or investment advice from HSBC; and that the client had obtained such advice separately. 

HSBC also took steps to determine that the Bank itself had no “tax shelter registration” or other 
tax reporting obligations relating to the transactions. The Bank acquired documentation from the 
specific Isle of Man entities to open transaction execution accounts, and we understood them to 
be affiliated with an Austrian Bank known as EURAM, but we have been unable to find 
contemporaneous “Know Your Customer” (“KYC”) forms for the accounts. 

The Private Bank competitively bid on and entered into a similar set of transactions with 
a second Quellos-advised client in 2001, and provided an additional “collar” to the first Quellos 
client in 2002. The 2001 transactions were significantly larger than those executed in 2000, 
involving a loan of about $807 million and a collared stock portfolio of a similar size. The 2002 
“collar” was designed for a portfolio valued at approximately $60 million. The Bank’s diligence 
efforts in coimection with the 2001 transactions were the most extensive due to the large size of 
the loan, and included a meeting with EURAM officials, who told a senior Bank official at the 
time that EURAM was the beneficial owner of the Isle of Man entities involved in the 
transactions. EURAM’s affiliation with the Isle of Man entities is reflected in our credit files for 
the transactions. 

HSBC Safeguards Against Involvement With Abusive Tax Shelters Today 

We believe our involvement, level of review, and diligence with respect to these 
transactions was lawful and consistent with general industry standards at the time. While we are 
confident that the Bank complied fully with its legal obligations, I want to emphasize that, for 
any similar proposal today, the Bank would take significant additional steps. 

This is in part because the law has changed. For example, large loss transactions now 
require additional IRS reports; and bank regulators have proposed new guidelines relating to 
complex structured finance activities. In addition, HSBC’s prudential requirements for 
diligence, lending and structuring services are significantly different today. 

Our current credit approval process for a large transaction is preceded by the business 
area’s review of a variety of factors, including “know your customer” issues, business purpose of 
the transaction being financed, loan terms and conditions, and additional review of tax and 
accounting issues associated with a structured transaction, if relevant. The business area would 
also assess the suitability of the loan for both the borrower and the Bank. If the business area 
wishes to proceed, it will submit a Credit Approval Risk Management form or “CARM” to the 
Bank’s credit approval unit. There may also be preliminary consultations to determine whether 
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the credit approval unit has issues or can provide an indication of interest before business area 
diligence is complete. There are different levels of approval based on loan size. 

The credit approval process addresses risk, and reward given the level of risk. Credit 
approval assumes that non-credit issues have been covered or will be covered as a condition of 
closing. The business area is responsible both for covering these issues and for documenting 
their coverage. 

As to “know your customer” and anti-money-laundering procedures, the Bank has 
benefited greatly irom program enhancements and processes implemented as the result of a 2003 
Written Agreement with our regulators. An affiliate merger and change to a National Charter in 
2004 gave rise to an “enforceable condition” to merger approval that the Bank comply with the 
2003 Written Agreement. I am pleased to report that, by letter dated February 6, 2006, after 
conducting extensive examinations, the Office of the Comptroller of the Currency determined 
that the Bank had folly satisfied the terms of the 2003 Written Agreement. The 2003 Written 
Agreement itself required significant enhancements in HSBC’s anti-money-laundering programs, 
including with respect to customer due diligence, the detection and reporting of suspicious 
activity, and the implementation of a program for the testing of compliance with procedures. 

Looking Back But Focusing Forward 

In retrospect, there were a few warning signs about these transactions. We were aware 
that these were transactions with significant tax benefits, and that offshore corporations were 
involved. Our lawyers were allowed to review an outside tax opinion, but were not allowed to 
keep a copy for the Bank’s records. Our principal focus was on the clients and their ability to 
meet their financial obligations to the Bank. We did not probe extensively on whether the facts 
would support the clients’ tax positions, because the clients were obtaining their own advice and 
making their own judgments. Today, we would probe and review those facts more extensively 
before making financing decisions. 

HSBC’s standards today are well summarized in a letter that our Private Bank’s CEO for 
the Americas circulated to Private Bank managers in late December 2005: 

No customer or business arrangement is worth our reputation. Knowing our 

customers makes good business sense and helps us preserve our reputation for 

integrity and fair dealing. . ..This responsibility cannot be delegated or abdicated 

and should never be taken lightly. 

Today’s hearing confirms the wisdom of those standards, which we do our best to meet 
in all our business dealings. 

Finally, I would like to express the appreciation of my colleagues at the Bank for the 
professionalism and courtesy extended by the Subcommittee’s staff. Again, thank you for the 
opportunity to appear today. I hope my testimony has been of assistance, and I will be pleased to 
answer any questions. 
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STATEMENT OF CHARLES W. BLAU 
ON BEHALF OF 

MEADOWS, OWENS, COLLIER, REED. COUSINS & BLAU, L.L.P. 

TO THE PERMANENT SUBCOMMITTEE ON ESTVESTIGATIONS 
OF THE COMMITTEE ON HOMELAND 
SECURITY AND GOVERNMENTAL AFFAIRS 

UNITED STATES SENATE 

August 1, 2006 

Chaimian Coleman, Ranldng Member Levin, and members of the Subcommittee, 
my name is Charles W. Blau. I am a partner in the Dallas law firm of Meadows, Owens, 
Collier, Reed, Cousins & Blau, L.L.P. (“Firm” or “Meadows Owens”). By agreement 
with the Subcommittee, I am appearing today as the designated representative of 
Meadows Owens. I am pleased to submit this written statement in response to certain 
specific inquiries addressed to Meadows Owens by the Subcommittee in its letter of July 
18,2006. 

In its letter of July 18, the Subcommittee advised us that today’s hearing would 
address, among other things, “the structure and operation of certain trusts and trust- 
owned corporations in the Isle of Man and Cayman Islands related to” our former clients 
identified in your letter as “Messrs. Sam and Charles Wyly and their families” (the 
“Clients”). 

Meadows Owens is a 31 -member law firm with a practice concentration in 
taxation. Meadows Owens was established in 1983 and has historically provided clients 
with legal services in the areas of tax litigation, tax planning and estate planning. The 
Firm’s tax litigation practice traditionally has centered on representing taxpayers in both 
civil and criminal tax controversies. The tax planning practice generally has involved 
advising clients about the tax implications of financial and business transactions. The 
estate practice has concentrated on assisting clients with the planning of their estates to 
comply with the clients’ testamentary wishes, state probate laws and applicable federal 
and state tax laws. 

Over the course of its 23 -year existence, Meadows Owens has expanded beyond 
its original areas of concentration to encompass other areas, including real estate, 
corporate/securities, white-collar legal defense, and commercial litigation. 

Meadows Owens does not, and has not, structured, promoted or provided opinions 
to promoters in connection with listed transactions as identified by the Internal Revenue 
Service. We are, however, often involved in tax controversies on behalf of clients who 
are in litigation with the Internal Revenue Service. 

Most of the attorneys in the Firm who practice in the tax area have received 
specialized training beyond their basic law school education. For instance, 12 attorneys 
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have Masters of Law degrees in taxation fiom leading law schools such as New York 
University, Georgetown University and Southern Methodist University. Additionally, 7 
attorneys have been certified in the area of taxation by the Texas Board of Legal 
Specialization. Finally, 8 attorneys are non-practicing Certified Public Accountants. 

As previously communicated to members of the Subcommittee’s staff, Meadows 
Owens’ former Clients have instructed the Firm to maintain and protect the attorney- 
client and work product privileges. Accordingly, as dictated by law and applicable mles 
of professional conduct, we must act at all times to uphold and respect our former 
Clients’ instructions. While strictly honoring their instructions, we have diligently 
attempted to assist the Subcommittee with its inquiries to the extent we are ethically 
permitted to do so. 

In addition, we ask that the Subcommittee take notice of the fact that the attorney 
who oversaw and directed a majority of Meadows Owens’ legal services for our former 
Clients passed away on July 25, 2003. His passing creates obvious difficulties in 
researching the background and details of various specific inquiries made by the 
Subcommittee’s staff. 

These obstacles notwithstanding, I can tell you that Meadows Owens was 
engaged fi'om time to time by the Clients on a variety of legal matters within the areas in 
which we practice. The first such engagement occurred on or about mid- 1997. At this 
time, we no longer represent the Clients. Our representation terminated when it became 
apparent to us that a conflict might exist because of the possibility that members of the 
Firm might be witnesses in this matter. When we learned of this potential conflict, we 
immediately informed our Clients of our need to withdraw from all further 
representation. 

During the period of our representation, the legal services performed were 
appropriate and in compliance with the applicable governing law and other precedent 
guiding such matters at that time. 

While I cannot, of course, ethically disclose confidential infonnation acquired in 
connection with our representation of our former Clients, I can, and will, respond to your 
questions during the hearing if it is possible to do so without disclosing client 
confidences. 
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TAX HAVEN ABUSES: 

THE ENABLERS, THE TOOLS AND SECRECY 

August 1, 2006 


Offshore tax havens and secrecy jurisdictions today hold trillions 
of dollars in assets.’ While these jurisdictions claim to offer clients 
financial privacy, limited regulation, and low or no taxes, too often these 
jurisdictions have instead become havens for tax evasion, financial 
fraud, and money laundering, A sophisticated offshore industry, 
composed of a cadre of international professionals including tax 
attorneys, accountants, bankers, brokers, corporate service providers, 
and trast administrators, aggressively promotes offshore jurisdictions to 
U.S. citizens as a means to avoid taxes and creditors in their home 
jurisdictions. These professionals, many of whom are located or do 
business in the United States, advise and assist U.S. citizens on opening 
offshore accounts, establishing sham tmsts and shell corporations, hiding 
assets offshore, and making secret use of their offshore assets here at 
home. Experts estimate that Americans now have more than $1 trillion 
in assets offshore^ and illegally evade between $40 and $70 billion in 
U.S. taxes each year through the use of offshore tax schemes.^ 

Utilizing tax haven secrecy laws and practices that limit corporate, 
bank, and financial disclosures, financial professionals often use 
offshore tax haven jurisdictions as a “black box” to hide assets and 
transactions from the Internal Revenue Service (IRS), other U.S. 
regulators, and law enforcement. This Report is an attempt to open that 
black box and expose how offshore and U.S. financial professionals are 
helping U.S. citizens conceal and secretly utilize offshore assets, while 
undermining, circumventing, or violating U.S. tax, securities, and anti- 
money laundering laws. 


' See, e.g., “The Price of Offshore,” Tax Justice Network briefing paper 
(3/05)(estimating that offshore assets of high net worth individuals now total $1 1.5 trillion); 
“International Narcotics Control Strategy Report,” U.S. Department of State Bureau for 
International Narcotics and Law Enforcement Affairs (3/00), at 565-66 (identifying more than 50 
offshore jurisdictions with assets totaling $4.8 trillion). The Cayman Islands alone is now the 
fifth largest financial center in the world. 

^ “The Price of Offshore,” Tax Justice Network briefing paper (3/05)(estimating that 
offshore assets of high net worth individuals from North America total about $1.6 trillion). 

^ See, e.g., Joe Guttentag and Reuven Avi-Yonah, “Closing the International Tax Gap,” 
in Max B. Sawicky, ed.. Bridging the Tax Gap: Addressing the Crisis in Federal Tax 
Administration (2006). The $40 to $70 billion figure is intended to describe illegal tax evasion 
by mostly individual U.S. taxpayers using offshore tax schemes; illegal tax evasion by 
corporations using offshore tax schemes such as trmisfer pricing and offshore tax shelters would 
increase the total still further. Id- The IRS has estimated that corporate offshore tax evasion in 
2001 totaled about $30 billion. |d. 
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Offshore abuses are not a new story. In 1983, this Subcommittee 
investigated some of the same problems going on today.'* News 
accounts regularly describe U.S. persons and businesses using offshore 
entities to commit tax evasion, financial fraud, and money laundering. 

In 2001, this Subcommittee took testimony from a U.S. owner of a 
Cayman Island offshore bank who estimated that 100% of his clients 
were engaged in tax evasion, and 95% were U.S. citizens.^ 

The evidence is overwhelming that inaction in combating offshore 
abuses has resulted in their growing more widespread and reaching new 
levels of sophistication. In 2000, Enron Corporation established over 
441 offshore entities in the Cayman Islands.** In 2003, the IRS estimated 
that 500,000 U.S. taxpayers had offshore bank accounts and were 
accessing the funds with offshore credit cards.^ A 2004 report found that 
U.S. multinational corporations are increasingly attributing their profits 
to offshore jurisdictions, allocating $ 1 50 billion in 2002 profits to 1 8 
offshore jurisdictions, for example, up from $88 billion just three years 
earlier.* A 2005 study of high-net- worth individuals worldwide 
estimated that their offshore assets now total $11.5 trillion.® 

This Report examines the offshore industry behind these statistics, 
including the role of offshore service providers, the interactions between 
offshore and U.S. professionals who help to establish and manage 
offshore entities, and the range of sophisticated schemes being used 
today to enable U.S. citizens to hide and secretly utilize offshore assets. 

To illustrate the issues, this Report presents six case histories 
showing how U.S. citizens, with the backing of an armada of 
professionals, hide assets, shift income offshore, or use offshore entities 
to circumvent U.S. laws. The first case history examines an offshore 


* See “Crime and Secrecy: the Use of Offshore Banks and Companies,” hearing before 
the U.S. Senate Permanent Subcommittee on Investigations, S. Hrg. 98-151 (March 15, 16 and 
May 24, 1983). 

^ “Role of U.S. Correspondent Banking in International Money Laundering,” hearing 
before the U.S. Senate Permanent Subcommittee on Investigations, S. Hrg. 107-84, (March 1, 2 
and 6, 2001), testimony of John M. Mathewson, at 12-13. 

^ See 2000 Form 10-K filed with the SEC by Enron, Exhibit 21; “Report of Investigation 
of Enron Corporation and Related Entities Regarding Federal Tax and Compensation Issues, and 
Policy Recommendations,” prepared by Joint Committee on Taxation staff (2/03), at 375. 

’ “Challenges Remain in Combating Abusive Tax Schemes,” report by the Government 
Accountability Office to U.S. Senate Finance Committee, No. GAO-04-50 (11/03) at 1. 

® “Data Show Dramatic Shift of Profits to Tax Havens,” Tax Notes (9/13/04). See also 
“Governments and Multinational Corporations in the Race to the Bottom,” Tax Notes (2/27/06) 

® “The Price of Offshore,” Tax Justice Network briefing paper (3/05). 
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promoter located in the United States who recruited clients through the 
internet and helped them create offshore structures. The second case 
history examines an offshore promoter who developed a how-to manual 
for going offshore and one of his U.S. clients who used that manual to 
move his assets to multiple tax havens. The third case history examines 
a U.S. businessman who, with the guidance of a prominent offshore 
promoter, moved between $400,000 and $500,000 in untaxed business 
income offshore. These cases demonstrate the use of phony loans, 
billing schemes, offshore credit cards, and other methods to take funds 
offshore to avoid taxes and creditors, and bring them back into the 
United States. 

The fourth case history examines actions taken by a wealthy 
American to hide about $450 million in stock and cash offshore by 
disguising his ownership of the corporations that held those assets. The 
fifth case history examines a complex securities transaction, known as 
POINT, which was aimed at sheltering over $2 billion in capital gains 
from U.S. taxes, relying in part on offshore secrecy to shield its 
workings from U.S. law enforcement. The sixth, and final, case history 
examines two U.S. citizens who moved about $190 million in stock 
option compensation offshore using a complex array of 58 offshore 
trusts and corporations, and utilized a wide range of offshore 
mechanisms to exercise direction over these assets and over $600 
million in investment gains. Together, these case histories raise a wide 
range of U.S. tax avoidance, securities laws, and anti-money laundering 


concerns. 
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I. EXECUTIVE SUMMARY 

A. Subcommittee Investigation 

The Subcommittee began this investigation into offshore abuses 
over one year ago. Over that time period, the Subcommittee has 
consulted with numerous experts in the areas of tax, securities, trust, 
anti-money laundering, and international law. The Subcommittee issued 
74 subpoenas and conducted more than 80 interviews with a range of 
parties related to the issues and case histories examined in this Report. 
The Subcommittee reviewed over two million pages of documents, 
including memoranda, trust agreements, internal financial records, 
correspondence, and electronic communications, as well as materials in 
the public domain, such as legal pleadings, court documents, and SEC 
filings. 

B. Overview of Case Histories 

This Report sets forth several case histories to lend insight into the 
operation of the offshore industry, its service providers and clients, and 
the impact of offshore abuses on U.S. tax, securities, and anti-money 
laundering laws. 

EDG: An Internet-Based Offshore Promoter. This case history 
examines an offshore promoter located in the United States who 
recruited clients through the internet and helped them create offshore 
structures. Equity Development Group (EDG) is a company based in 
Dallas, Texas; its president, Samuel Congdon, is a U.S. citizen. Over the 
past six years, EDG utilized the internet to provide about 900 mainly 
American clients, many of relatively modest wealth, with the type of 
offshore services previously available primarily to high-net-worth 
individuals. With few resources, no employees, and only nine months 
prior experience in the industry, Mr. Congdon was able to quickly create 
and promote an online offshore facilitation business that provided a one- 
stop-shop for persons looking to establish an offshore structure. Mr. 
Congdon rarely met his clients, did not work with their lawyers or 
accountants, and seldom inquired into their intent. EDG told prospective 
clients that regardless of the offshore structures established for them, the 
client would retain full control of their offshore funds. Mr. Congdon 
told the Subcommittee that, in six years of operation, he could recall 
only one instance in which an offshore service provider declined to 
comply with a client instruction, in that case refusing to supply a sworn 
affidavit attesting to facts for a lawsuit. By connecting his clients with 
offshore banks and companies that establish and manage offshore trusts 
and corporations, and by acting as a liaison between his clients and the 
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offshore service providers, Mr. Congdon enabled his clients to move 
assets offshore, maintain control of them, obscure their ownership, and 
conceal their existence from family, courts, creditors, the IRS, and other 
government agencies. 

Turpen-Holliday: A How-To Manual. This case history 
examines an offshore promoter who developed a how-to manual for 
going offshore and one of his U.S. clients who used that manual to move 
his assets to multiple tax havens. The promoter. Dr. Lawrence Turpen, 
of Reno, Nevada, specialized in offshore transactions, publishing a book 
on the subject in addition to his manual. He provided a wide range of 
services to his clients, facilitating their creation of offshore entities and 
accounts. One of his clients, Robert F. Holliday, used the how-to 
manual and Dr. Turpen’s other services to establish shell corporations 
and trusts, both in offshore tax havens and in Nevada. Dr. Turpen 
selected offshore service providers that supplied nominee directors and 
trustees for Holliday’s new entities, promising Mr. Holliday that they 
would comply with his directions. Mr. Holliday told the Subcommittee 
that he was the “puppet master” who instructed the offshore personnel 
on how to handle his offshore assets. Mr. Holliday did not include the 
offshore assets and income in his tax returns, even though under U.S. tax 
law, if he controlled them, he was required to report them. 

On Dr. Turpen’s suggestion, Mr. Holliday hid his ownership of the 
offshore assets by owning no shares in the shell corporations. Instead, 
the nominee directors appointed him a “management consultant” to the 
corporations, with authority to make business decisions and use 
corporate funds. Mr. Holliday typically transferred funds offshore by 
paying bills for fictitious services provided by the Nevada company 
which, in turn, paid fictitious bills presented by the offshore company. 
For example, Mr. Holliday transferred about $450,000 in untaxed 
income to an Isle of Man shell corporation he controlled in payment for 
non-existent feasibility studies. To make use of the funds placed 
offshore, Mr. Holliday paid his bills using a credit card issued by an 
offshore bank, directed the offshore companies to pay designated 
expenses, and instructed the Nevada companies to borrow money from 
his offshore entities. These efforts allowed Mr. Holliday to conceal his 
income from the IRS, while enjoying control and use of the money. In 
2004, both Mr. Holliday and Dr. Turpen pled guilty to tax-related 
conspiracy charges. 

Greaves-Neal: Diverting U.S. Business Income Offshore. This 
case history examines a U.S. businessman who, with the guidance of a 
prominent offshore promoter, moved between $400,000 and $500,000 in 
untaxed business income offshore. Kurt Greaves, a Michigan 
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businessman, told the Subcommittee that he first contacted Terry Neal, 
an offshore promoter based in Oregon, after seeing an advertisement for 
offshore services in an in-flight magazine. Under Mr. Neal’s guidance, 
Mr. Greaves used a variety of sham transactions to transfer untaxed 
business income offshore without giving up the ability to use and 
manage those funds. Mr. Greaves told the Subcommittee that all of the 
offshore service providers who managed his offshore corporations 
readily complied with his requests on how to handle his assets, even 
though he did not technically own any shares in the offshore 
corporations. He said that the offshore service providers even fabricated 
documents to support fictitious tax deductions, including a phony 
mortgage and insurance policy. Like Mr. Holliday, Mr. Greaves 
established shell corporations in Nevada as an additional layer of 
separation between him and his offshore assets, and arranged for 
fictitious bills and loans to move funds between his Nevada and offshore 
entities. On one occasion, Mr. Greaves tried to visit an offshore service 
provider he used in Nevis. He told the Subcommittee that he found the 
office in a small stone building on the beach near the docks. He said that 
when he knocked on the door, the woman who answered, whose voice 
he recognized from telephone conversations, refused to let him inside, 
discouraging personal contact. Though this offshore service provider 
would not allow Mr. Greaves into its office, it provided the services he 
needed to evade U.S. taxes. In 2004, both Mr. Greaves and Mr. Neal 
pled guilty to charges related to federal tax evasion. 

Anderson: Hiding Offshore Ownership. This case history 
examines actions allegedly taken by a wealthy American to hide 
hundreds of millions of dollars in stock and cash offshore by disguising 
his ownership of the corporations that controlled those assets and failing 
to pay taxes on those assets. Walter C. Anderson was indicted for tax 
evasion in 2005, and is now awaiting trial. The government has 
developed evidence that Mr. Anderson took advantage of secrecy laws 
in multiple tax haven countries to create a structure of offshore 
corporations and trusts. According to the indictment, through a series of 
assignments, sales, and transfers, Mr. Anderson placed into these 
offshore entities about $450 million in cash and stock, including large 
interests in telecommunications firms. He allegedly disguised his 
ownership of these assets through a range of techniques including shell 
companies, bearer shares, and nominee directors and trustees. In one 
instance, according to the indictment, Mr. Anderson set up an offshore 
shell corporation in the British Virgin Islands, gave its shares to a second 
shell corporation he established in the same jurisdiction, and had the 
second corporation send the shares to a bearer-share corporation in 
Panama, which he controlled. The government stated that it seized a 
document granting Mr. Anderson’s mother the exclusive option to 
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purchase, for $9,900, ninety-nine percent of the bearer share corporation 
which then held assets worth millions of dollars. According to the 
indictment, Mr. Anderson used these methods to evade more than $200 
million in Federal and District of Columbia income taxes. 

POINT: Offshore Securities Portfolio. This case history 
examines a complex securities transaction used to shelter over $2 billion 
in capital gains from U.S. taxes, relying in part on offshore secrecy to 
shield its workings from U.S. law enforcement. In contrast to the case 
histories examining offshore structures used over a period of years, this 
inquiry focuses on the use of offshore secrecy jurisdictions to facilitate 
one-time tax shelter transactions. The tax shelter was designed, 
promoted, and implemented by a Seattle-based securities firm, Quellos 
Group, LLC, (Quellos), with the assistance of lawyers, bankers, and 
other professionals. Quellos sold the shelter, called POINT (Personally 
Optimized INvestment Transaction), to six wealthy clients in six 
separate transactions. Together, the tax shelters were used in an effort to 
erase over $2 billion in capital gains that would otherwise have been 
taxed, costing the U.S. Treasury lost revenue of about $300 million. 

The Subcommittee found that the POINT tax strategy was based 
upon billions of dollars worth of fake securities transactions that were 
used to generate billions of dollars in fake capital losses to offset real 
taxable capital gains of U.S. taxpayers so they could avoid paying taxes 
to the U.S. Treasury. The fake securities transactions were undertaken 
by two offshore shell corporations in the Isle of Man, Jackstones and 
Bamville, whose ownership has been kept secret. The transactions were 
carried out by compliant offshore administrators and trustees, since the 
corporations had no employees of their own. Using circular transactions 
and offsetting payments that cancelled each other out, these offshore 
corporations created a paper portfolio of over $9 billion in U.S. high tech 
stocks that appeared to suffer price drops and generated the fake capital 
losses used in the POINT transactions. The fees charged by Quellos 
depended upon the amount of tax loss generated in each transaction for 
the taxpayer who bought the shelter; the more money the taxpayer “lost” 
from the transaction, the more Quellos charged for the scheme. 

Six U.S. taxpayers, including Haim Saban and Robert Wood 
Johnson IV, purchased the tax shelter, paying fees totaling 
approximately $65 million. Prominent law firms, such as Cravath, 
Swaine & Moore and Bryan Cave, provided written tax opinion letters 
affirming that it was “more likely than not” that the Quellos plan would 
produce the favorable tax consequences promised, and collaborated with 
Quellos on its design or implementation. The factual statements used to 
support the legal analysis in the opinion letters inaccurately described 
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the nature of the securities transactions generating the capital losses. 

The law firms accepted the representations of Quellos on these matters 
without inquiring behind them. Prominent U.S. and foreign financial 
institutions, including HSBC Bank, provided financing for the POINT 
transactions, without conducting adequate due diligence into the 
underlying transactions. Some communications involving persons who 
helped design, promote, and implement the tax shelter indicate that they 
may have deliberately hidden key aspects of the POINT transaction from 
the clients, lawyers, and financial institutions who participated in them. 

Wylys: 58 Offshore Trusts and Corporations. The sixth, and 
final, case history comprises the most elaborate offshore operations 
reviewed by the Subcommittee. Over a 13-year period from 1992 to 
2005, two U.S. citizens, Sam and Charles Wyly, assisted by an army of 
attorneys, brokers, and other professionals, transferred over 17 million 
stock options and warrants representing approximately $190 million in 
compensation to a complex array of 58 trusts and shell corporations. 

The offshore trusts had either been established by the Wylys or named 
them as beneficiaries; the trusts owned the shell corporations that took 
possession of the stock options and warrants. In return, the Wylys 
obtained private annuity agreements from the offshore corporations. 

The Wylys took the position, on the advice of counsel, that because they 
had exchanged their stock options for annuities of equivalent value, no 
tax was due on their stock option compensation, until they received 
actual annuity payments years later. The first annuity payment was 
made ten years later in 2003. To date, about $124 million in stock 
option compensation remains offshore and untaxed. 

From 1992 through 2004, the Wylys and their representatives 
directed the offshore entities on exercising the stock options and 
warrants, and engaging in a wide range of securities trades and other 
transactions. The Wylys and their representatives conveyed their 
decisions to two individuals the Wylys had selected, called “trust 
protectors,” who communicated the decisions, worded as 
“recommendations,” to the offshore trustees, who implemented them. In 
addition to cashing in many of the options, the offshore entities used the 
cash and shares to generate substantial investment gains. The Wylys did 
not pay taxes on these gains, on advice from counsel, even though the 
U.S. tax code generally requires that income earned by a trust controlled 
by a U.S. person who funded or is a beneficiary of the trust be attributed 
to that U.S. person for tax purposes. The Wyly legal position was that 
the offshore trusts were independent entities. Over the 13 years 
examined in this Report, the offshore entities used more than $600 
million from untaxed stock sales and other investment gains to issue 
substantial loans to Wyly interests, finance Wyly-related business 
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ventures, and acquire U.S. real estate, fiimishings, art, and jewelry for 
the personal use of Wyly family members. The offshore entities placed 
nearly $300 million of these offshore dollars in two hedge funds and an 
investment fund established by the Wylys. 

The stock options exercised by the offshore entities came from 
three publicly traded corporations with which the Wylys were 
associated, Michaels Stores Inc., Sterling Software Inc., and Sterling 
Commerce Inc. In addition to the tax issues, a key concern is whether, 
by sending millions of company stock options and warrants to offshore 
entities whose investments they direeted, the Wylys were using offshore 
secrecy laws to circumvent basic U.S. principles intended to ensure fair 
and transparent capital markets, including disclosure requirements for 
directors, officers and large shareholders, trading restrictions on 
privately acquired shares, and prohibitions against trading on nonpublic 
information. For most of the 13 years examined in this Report, U.S. 
securities regulators and the investing public were not informed of the 
extent of the Wyly-related offshore stock holdings and trading activity. 

The Wyly transactions also raise issues related to compliance with 
anti-money laundering laws. Over the years, the 58 offshore trusts and 
corporations opened securities accounts at three prominent U.S. financial 
institutions. Credit Suisse First Boston (CSFB), Lehman Brothers, and 
Bank of America. All three financial institutions knew that the offshore 
entities were associated with the Wyly family, but never required the 
offshore entities to identify their beneficial owners. By 2003, when 
Bank of America had the accounts, the law was clear that the Bank had 
to identify the beneficial owners. Despite being pressed for nearly a 
year by its clearing broker to do so. Bank of America allowed the 
accounts to operate without obtaining the information required by law. 

In addition, when for tax purposes, the Wyly-related offshore entities 
submitted forms representing they were independent foreign entities not 
subject to IRS 1099 reporting requirements for U.S. taxpayers, Bank of 
America accepted the forms, despite knowing the Wylys were directing 
the offshore entities’ investments and benefitting from their account 
income. Had the offshore entities acknowledged that the Wylys were 
the beneficial owners of the offshore trusts and corporations for purposes 
of complying with the anti-money laundering laws, and allowed their 
connection to the Wylys be documented at Bank of America, it would 
have been harder for the Wylys to deny a connection to these entities for 
tax and securities purposes. 

Many of the offshore mechanisms used in this case history raise 
serious tax, securities, or other concerns, including the stock option- 
annuity swaps; pass-through loans using an offshore vehicle; securities 
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traded by offshore entities associated with corporate insiders; and the use 
of hedge funds and other investment vehicles to control use of funds 
placed offshore. Sam and Charles Wyly reaped a number of benefits 
from their offshore activities, including attempted deferral of taxes on 
their stock option compensation, nonpayment of taxes on hundreds of 
millions of dollars in offshore capital gains by entities they directed, a 
ready source of capital for their business ventures in the United States, 
and a ready source of funds to finance their personal interests. Among 
those impacted by the Wyly offshore activities are U.S. taxpayers who 
have to make up the lost revenue, and the investing public who were 
kept in the dark about the offshore stock holdings and trading activity of 
entities controlled by the directors of three publicly traded corporations. 

C. Findings and Recommendations 

Based upon its investigation into offshore abuses undermining U.S. 
tax, securities, and anti-money laundering (AML) laws, the 
Subcommittee staff makes the following findings and recommendations. 

Report Findings 

1. Control of Offshore Assets. Offshore “service providers” in 
tax havens use trustees, directors, and officers who comply with 
client directions when managing offshore trusts or shell 
corporations established by those clients; the offshore trusts and 
shell corporations do not act independently. 

2. Tax Haven Secrecy. Corporate and financial secrecy laws and 
practices in offshore tax havens make it easy to conceal and 
obscure the economic realities underlying a great number of 
financial transactions with unfair results unintended under U.S. tax 
and securities laws. 

3. Ascertaining Control and Beneficial Ownership. Corporate 
and financial secrecy laws and practices in offshore tax havens are 
intended to make it difficult for U.S. law enforcement, creditors, 
and others to leam whether a U.S. person owns or controls an 
allegedly independent offshore trust or corporation. They also 
intentionally make it difficult to identify the beneficial owners of 
offshore entities. 

4. Offshore Tax Haven Abuses. U.S. persons, with the 
assistance of lawyers, brokers, bankers, offshore service providers, 
and others, are using offshore trusts and shell corporations in 
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offshore tax havens to circumvent U.S. tax, securities, and anti- 
money laundering requirements. 

5. Anti-Money Laundering Abuses. U.S. financial institutions 
have failed to identify the beneficial owners of offshore trusts and 
corporations that opened U.S. securities accounts, and have 
accepted W-8 forms in which offshore entities represented that 
they beneficially owned the aceount assets, even when the 
financial institutions knew the offshore entities were being directed 
by or were closely associated with U.S. taxpayers. 

6. Securities Abuses. Corporate insiders at U.S. publicly traded 
corporations have used offshore entities to trade in the company’s 
stock, and these offshore entities have taken actions to circumvent 
U.S. securities safeguards and disclosure and trading requirements. 

7. Stock Option Abuses. Because stock option compensation is 
taxed when exercised, and not when granted, stock options have 
been used in potentially abusive transactions to defer and in some 
cases avoid U.S. taxes. 

8. Hedge Fund Transfers. U.S. persons who transferred assets to 
allegedly independent offshore entities in a tax haven have then 
directed those offshore entities to invest the assets in a hedge fund 
controlled by the same U.S. persons, thereby regaining investment 
control of the assets. 

Report Recommendations 

1. Presumption of Control. U.S. tax, securities, and anti-money 
laundering laws should include a presumption that offshore trusts 
and shell corporations are under the control of the U.S. persons 
supplying or directing the use of the offshore assets, where those 
trusts or shell corporations are located in a jurisdiction designated 
as a tax haven by the U.S. Treasury Secretary. 

2. Disclosure of U.S. Stock Holdings. U.S. publicly traded 
corporations should be required to disclose in their SEC filings 
company stock held by an offshore trust or shell corporation 
related to a company director, officer, or large shareholder, even if 
the offshore entity is allegedly independent. Corporate insiders 
should be required to make the same disclosure in their SEC 
filings. 
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3. Offshore Entities as Affiliates. An offshore trust or shell 
corporation related to a director, officer, or large shareholder of a 
U.S. publicly traded corporation should be required to be treated as 
an affiliate of that corporation, even if the offshore entity is 
allegedly independent. 

4. 1099 Reporting. Congress and the IRS should make it clear 
that a U.S. financial institution that opens an account for a foreign 
trust or shell corporation and determines, as part of its anti-money 
laundering duties, that the beneficial owner of the account is a U.S. 
taxpayer, must file a 1099 form with respect to that beneficial 
owner. 

5. Real Estate and Personal Property. Loans that are treated as 
trust distributions under U.S. tax law should be expanded to 
include, not just cash and securities as under present law, but also 
loans of real estate and personal property of any kind including 
artwork, furnishings, and jewelry. Receipt of cash or other 
property from a foreign trust, other than in an exchange for fair 
market value, should also result in treatment of the U.S. person as a 
U.S. beneficiary. 

6. Hedge Fund AML Duties. The Treasury Secretary should 
finalize a proposed regulation requiring hedge funds to establish 
anti-money laundering (AML) programs and report suspicious 
transactions to U.S. law enforcement. This regulation should apply 
to foreign-based hedge funds that are affiliated with U.S. hedge 
funds and invest in the United States. 

7. Stock Option-Annuity Swaps. Congress and the IRS should 
make it clear that taxes on stock option compensation cannot be 
avoided or deferred by exchanging stock options for other assets of 
equivalent value such as private annuities. 

8. Sanctions on Uncooperative Tax Havens. Congress should 
authorize the U.S. Treasury Secretary to identify tax havens that do 
not cooperate with U.S. tax enforcement efforts and eliminate U.S. 
tax benefits for income attributed to those jurisdictions. 
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II. THE OFFSHORE INDUSTRY 

The business of promoting, developing, and administering offshore 
financial services has become a massive and complex industry. The 
range of services and products available offshore now parallels what is 
available domestically, but offshore service providers typically advertise 
a level of secrecy and tax avoidance that cannot be found onshore. This 
Report presents a number of case studies that illustrate the roles played 
by offshore promoters and service providers, the products and services 
they offer, and how they interact with U.S. persons to hide assets and 
shift income offshore. 

Components of the offshore industry can be summarized as 
follows. 

Offshore Jurisdictions. First and foremost, the offshore industry 
relies upon jurisdictions that promise secrecy and anonymity to persons 
doing business in their territories. At least 50 such jurisdictions are 
operating in the world today,'® and the extent to which an offshore 
jurisdiction maintains secrecy laws and practices is typically used as a 
key selling point for persons considering moving their assets offshore. 
These jurisdictions typically provide several layers of secrecy 
protections to persons transacting business with their residents. U.S. law 
enforcement typically is not even aware that an offshore entity or 
account exists. Once a regulatory or law enforcement agency does 
become aware of the entity or account, most offshore jurisdictions 
require a long and cumbersome process in order to gain access to any 
important information, such as the identities of an offshore corporation’s 
beneficial owners or a trust’s grantors and beneficiaries. In many 
offshore jurisdictions it is a crime for a bank or other financial institution 
to divulge the names of account holders or client-specific financial 
transactions outside of this prolonged process. Moreover, a private party 
with a claim against an offshore entity, such as a plaintiff with a civil 
judgment, faces huge legal and logistic hurdles to find or access offshore 
accounts and assets. 

In addition to corporate, financial, and trust secrecy, the legal 
regimes of offshore jurisdictions typically place restrictions on assisting 
international tax enforcement efforts. Most of these jurisdictions impose 


See, e.g., “International Narcotics Control Strategy Report,” U.S, Department of State 
Bureau for International Narcotics and Law Enforcement Affairs (3/00), at 574-77 (identifying 
more than fifty offshore jurisdictions). It should also be noted that most states in the United 
States allow persons to create corporations without providing beneficial ownership information. 
See GAO Report 06-376, “Company Formations: Minimal Ownership Information is Collected 
and Available,” 4/06, httm/Zwww. gaQ.gov/new.items/d063 76.pdf . 
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little or no taxes on nonresidents. Until recently, many offshore 
jurisdictions refused to cooperate with international law enforcement 
requests for information related to tax matters, because tax evasion was 
not considered a crime within the jurisdiction itself. In addition, 
offshore regulators do not have the ability to easily monitor individual 
transactions by the offshore service providers. 

International organizations have expressed concern over the lack of 
information exchange on tax matters, as well as poor cooperation with 
international anti-money laundering investigations, and have taken 
action to pressure non-cooperative jurisdictions." In response, in recent 
years, some offshore jurisdictions have improved their anti-money 
laundering laws and signed tax information exchange agreements with 
other governments. However, the heavy dependence of offshore 
jurisdictions on their financial sectors invites poor implementation of 
these reforms and weak government oversight. 

Offshore Promoters. The transfer of funds offshore often begins 
with an offshore promoter. Promoters are individuals and firms who 
work to bring new clients offshore and facilitate the offshore movement 
of their assets. Promoters typically use the internet, seminars, books, 
mailings, and other means to advertise the benefits of taking assets 
offshore. They typically provide advice on the types and relative 
advantages of available offshore structures and connect individual 
clients to offshore service providers that may suit their needs. Often this 
advice includes recommending an offshore jurisdiction whose laws and 
regulatory structure best advance the client’s objectives. Some 
promoters also act as an intermediary between their clients, the offshore 
governments, and local service providers. 

Promoters typically earn income through fees charged to clients 
and referral fees paid by the offshore service providers and financial 
institutions to whom they refer clients. Client fees are generally either a 
commission based on the value of assets going offshore, an overall 
charge for an offshore “package” of services, or flat fees for specific 
services. 

Corporate Formation Agents and Trust Companies. A key 

group of offshore service providers is made up of corporate formation 


” See, e.g., “Towards Global Tax Co-operation ... Progress in Identifying and 
Eliminating Harmful Tax Practices,” prepared by the Organization for Economic Cooperation 
and Development (6/00)(including list of 35 “uncooperative tax havens”); “Review to Identify 
Non-Cooperative Countries or Territories: Increasing the Worldwide Effectiveness of Anti- 
Money Laundering Measures,” prepared by the Financial Action Task Force on Money 
Laundering (6/22/00). 
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agents and trust companies. These service providers are the individuals 
or firms who establish the offshore corporations and trusts that serve as 
the recipients of assets transferred offshore. These offshore service 
providers, sometimes in conjunction with a promoter, fill out the 
paperwork, file it with the appropriate government agencies, pay fees, 
and often provide trustees, nominee directors, or nominee officers for the 
required documentation. The client generally never needs to travel to 
the jurisdiction, and the client’s name typically appears nowhere on the 
formation documents. 

Most offshore corporations and trusts are shell operations that exist 
only on paper and function without their own employees or offices. 

They usually have little more than an offshore mailing address and an 
offshore individual empowered to sign documents on behalf of the 
entity. Once a trust or corporation is created, the client can open 
banking or brokerage accounts in its name, rather than in the client’s 
own name. This trust or corporation can then be listed on U.S. bank 
transfers and other documents as the owner of the funds, even if the 
client is the only person with authority over the accounts. Real estate, 
stock, artwork, or other property can similarly be held in the name of the 
offshore entity. 

Some clients are satisfied with a single offshore corporation or 
trust. Others pay for the formation of a more complex offshore structure 
consisting of several related corporations and trusts to disguise the 
client’s relationship to the offshore assets they hold. For example, an 
offshore service provider may create one or more offshore corporations 
to serve as the owner of record for different client assets and offshore 
accounts, and it may form one or more offshore trusts to wholly own the 
corporations. Many corporate formation agents and trust companies will 
also supply trustees and nominee corporate directors and officers to give 
the entities the appearance of independent, functioning entities, while 
ensuring that the client’s name is in no way attached to them. In some 
cases, the offshore service provider and client may sign a side letter 
agreement or other document attesting to the fact that the client is the 
beneficial owner of the offshore assets, since no other document 
evidences the client’s ownership.'^ 


See, e.g., “Private Banking and Money Laundering: A Case Study of Opportunities 
and Vulnerabilities,” S. Hrg. 106-428 hearings before the U.S. Senate Permanent Subcommittee 
on Investigations (1 1/9/99, 1 1/10/99), at 890 (discussing a Cayman corporation created for Raul 
Salinas, then brother to the president of Mexico, where his name did not appear on the 
incorporation documents, but was included in separate documentation maintained by Cititrust in 
the Cayman Islands, under secrecy laws restricting its disclosure). 
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As the offshore industry has expanded, competition among 
corporate formation agents and trust companies has increased. This 
competition has led to lower fees and quicker turn-around times in the 
establishment of new offshore entities. In addition, it has further 
weakened compliance with fiduciary duties and regulations associated 
with creating and managing offshore entities. 

Corporate and Trust Administrators. In addition to forming 
new offshore entities, offshore service providers typically offer to 
manage the trusts and corporations they create, for an annual 
management fee. These management services include filing annual 
reports and paying fees to the government, authorizing corporate or trust 
actions, operating bank and securities accounts, keeping records, and 
handling correspondence. Administrators typically maintain records 
offshore under secrecy laws that keep them out of the reach of regulatory 
personnel and other onshore investigators. 

As the following case histories demonstrate, offshore corporate and 
trust administrators typically ensure client control over the assets held by 
the offshore entities. Control is assured through various means. For 
example, administrators may appoint a nominee director of an offshore 
corporation in order to have the name of a natural person other than the 
client on the incorporation documents, but then place all of the corporate 
assets in an account for which the client is the sole signatory. Trust 
administrators also often appoint a trustee who agrees to follow all client 
recommendations for trust activities. 

Trust Protectors. For the management of trusts, some service 
providers also supply individuals who serve as so-called “trust 
protectors.” The role of trust protector is generally not defined in law, 
and these persons can provide a wide range of services. In some cases 
they serve to safeguard trust assets from misappropriation, while in 
others they effectively manage the trust assets. Some clients select a 
U.S. person who the client knows and trusts; others select offshore 
personnel outside the reach of U.S. law. Many offshore trusts are 
established with the intention of maintaining client control, and in such 
cases trust protectors can serve as conduits of the client’s instructions to 
the trustees, with the trustees merely rubber stamping the protectors’ 
directions. Such an arrangement permits greater client control while 
maintaining the appearance of trustee independence. 

Financial Institutions. Financial institutions are also crucial 
players in the offshore services industry. Offshore banks and securities 
firms open accounts for the shell entities that hold the clients’ offshore 
assets. These firms typically have correspondent accounts with one or 
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more U.S. financial institutions that function as gateways into the U.S. 
financial system. The U.S. institutions then provide international wire 
transfer services, financing, and brokerage services for the offshore 
financial institution, often without knowing the identity of the clients 
whose funds are involved.'^ Many U.S. banks and securities firms open 
accounts onshore in the name of the offshore entities. These offshore 
entities then make use of the U.S. financial system. 

Law Firms. Law firms are still another set of key players in 
today’s offshore industry. Lawyers help establish offshore structures, 
draft financial instruments, and provide legal opinions justifying 
offshore transactions. In some cases, law firms take an even more active 
role, designing offshore structures for their clients, identifying offshore 
service providers, and conducting negotiations with these providers on 
the clients’ behalf 

Tools for Transferring Assets. Onshore promoters and offshore 
service providers have devised a wide range of techniques for 
transferring assets offshore and then bringing funds back into the United 
States for the client’s use. Some of these techniques are well- 
established. For example, offshore banks typically issue ATM or credit 
cards in the name of a shell corporation or trust. Clients can then use 
these cards in the United States to access their offshore funds, just as if 
the assets were in a domestic bank. Clients can also make sham loans to 
their offshore entities to move funds offshore or accept loans from 
offshore entities to bring funds back into the United States. Similarly, 
clients and their offshore entities can pass funds by billing each other for 
fictional services. Assets can also be moved in and out of offshore 
jurisdictions through shell intermediaries to disguise their source and 
destination. Recently, offshore service providers have developed new 
methods to transfer assets between onshore and offshore entities, 
including the use of annuities, mortgages, and offshore insurance 
companies. These techniques are explained in the ease histories that 
follow. 


For more information on how offshore banks use correspondent accounts at U.S. 
banks, see “Role of U.S. Correspondent Banking in International Money Laundering,” S. Hrg. 
107-84 hearing before the U.S. Senate Permanent Subcommittee on Investigations (3/1/01, 
3/2/01, and 3/6/01). 
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Offshore Jurisdictions Discussed in the Case Histories 

This Report presents several case histories of persons who hid 
assets or shifted income to offshore jurisdictions, including Belize, the 
British Virgin Islands, the Cayman Islands, the Isle of Man, Nevis, and 
Panama. While these are only a few of the offshore jurisdictions where 
U.S. citizens have placed their assets, the case histories demonstrate how 
they were used by U.S. citizens to move money offshore. 

Belize is a small nation on the Carribean coast of Central America. 
It is home to a developing offshore financial industry, including eight 
offshore banks, one offshore insurance company, 23 trust companies, 
and 38,471 registered offshore corporations. Officials in the country 
have reported a recent increase in financial crimes, including bank fraud, 
forgery, and counterfeiting. 

The British Virgin Islands (BVI) is a group of islands in the 
Caribbean and an overseas territory of the United Kingdom. It has 
licensed 1 1 banks, 90 trust companies, and 90 registered agents.'^ The 
British Virgin Islands has over 500,000 registered offshore 
corporations,’* apparently the most of any offshore jurisdiction. 

The Cayman Islands is a group of islands in the Caribbean and an 
overseas territory of the United Kingdom. It is the world’s fifth-largest 
financial center and has a well-developed offshore financial services 
industry. Firms in the Cayman Islands provide private banking, 
brokerage services, mutual funds, insurance, trusts, and company 
formation and management. It is home to over 500 banks and trust 
companies, 7,100 mutual and hedge funds, and 727 captive insurance 
companies.”' 

The Isle of Man is an island in the Irish Sea and a Crown 
Dependency of the United Kingdom. It is home to 171 offshore service 


'* “International Narcotics Control Strategy Report, Volume II: Money Laundering and 
Financial Crimes,” U.S. Department of State Bureau for International Narcotics and Law 
Enforcement Affairs (3/06), at 92-94, 

W. at 111. 

“ “British Virgin Islands - Overseas Territory of the United Kingdom: Assessment of the 
Supervision and Regulation of the Financial Sector, Volume II - Detailed Assessment of 
Observance of Standards and Codes,” IMF Country Report No. 04/93, International Monetary 
Fund (4/04), at section 93. 

” “International Narcotics Control Strategy Report, Volume II: Money Laundering and 
Financial Crimes,” U.S, Department of State Bureau for International Narcotics and Law 
Enforcement Affairs (3/06), at 124. 
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providers, including banks, trust companies, and company formation 
agents. Together these firms managed about $57 billion in bank 
deposits, $12 billion in collective investment schemes, $33 billion in life 
insurance funds, and $11 billion in non-life insurance funds.*® 

Panama is a nation in Central America. It is home to 34 offshore 
banks and approximately 350,000 offshore companies. The State 
Department considers Panama “particularly vulnerable to money 
laundering because of its proximity to major drug-producing countries, 
its sophisticated international banking sector, [and] its dollar-based 
economy.” Bearer bonds also present “a potential vulnerability that 
could be exploited by money launderers.”’^ 

St. Kitts and Nevis is a federation of two islands in the Caribbean, 
each with the authority to organize its own financial industry. Most of 
the offshore financial business is concentrated in Nevis. St. Kitts and 
Nevis is home to one offshore bank, 50 tmst and company service 
providers, 950 trusts, and 15,000 offshore corporations. The State 
Department considers the nation a “major risk for corruption and money 
laundering, due to a high volume of narcotics trafficking” and “an 
inadequately regulated economic citizenship program.”^® 


" M. at 217. 
'•> Id. at 297. 
” Id. at 353. 
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III. EDG CASE HISTORY: AN INTERNET-BASED 

OFFSHORE PROMOTER 

Most U.S. citizens do not venture offshore without assistance. 

Over the years, a variety of companies, in the United States and abroad, 
have developed to promote and faeilitate the establishment of offshore 
financial structures. These companies range in size and sophistication 
from single-employee, owner-operated businesses to multi-national 
corporations with hundreds of employees. 

In the past, offshore promoters often worked with clients in person, 
and advertised at trade shows and in speciality publications. With the 
advent of the internet age, many offshore promoters established a 
presence online. The internet has lowered the barriers of entry into the 
offshore business for both promoters and clients. Promoters can reach 
countless potential clients through search engines and online advertising. 
Potential clients can access information about the offshore industry 
instantaneously, anonymously, and in the comfort of their own home. 
Promoters and their clients need never meet. In addition, online 
promoters are often well equipped to offer offshore solutions to people 
of modest wealth, not just the high-net-worth individuals sought out by 
traditional promoters. This case history focuses on one such internet 
promoter currently operating in the United States, called Equity 
Development Group (EDG). 

Background. Pursuant to a formal request, Sam Congdon, EDG’s 
founder, president, and sole employee, agreed to be interviewed by the 
Subcommittee, and to produce relevant documentation.^' Equity 
Development Group is a Dallas, Texas, based company that helped set 
up offshore trusts, companies, and bank accounts. Nearly all of EDG’s 
clients learned about EDG online. EDG acted as an intermediary 
between clients seeking to move their assets offshore, and the offshore 
institutions that provided the offshore structures. EDG presents a good 
example of the role that online promoters and facilitators play in helping 
U.S. citizens conceal assets offshore.^^ 

Mr. Congdon established EDG in 1999, after receiving a BA in 
Economics from Hillsdale College in Michigan, an MBA from Southern 
Methodist University in Texas, and working for nine months in the 
offshore service industry, at a company called Universal Corporate 
Services. Mr. Congdon is EDG’s sole employee. The company 


Subcommittee interview of Mr. Congdon (6/30/06). 

EDG has clients from around the world, but most of its clients are from the United 
States and Canada. Subcommittee interview of Mr. Congdon (6/30/06). 
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maintains a webpage, www.equitydevelopers.com, which serves as its 
main interface with clients and potential clients. Mr. Congdon told the 
Subcommittee that EDG has had about 900 clients throughout its 
existence.^^ The great majority of those clients first contacted EDG 
through its website.^'* The EDG website states that the company also 
maintains an office in Nassau, Bahamas, but Mr. Congdon told the 
Subcommittee that the Nassau office is just a mailbox, and that he, the 
company’s President and sole employee, has never been to the Nassau 
office. 

Services. EDG endeavored to be a one-stop-shop for clients 
seeking to establish an offshore structure. EDG devotes much of its 
website to explaining the offshore structures that EDG can create for its 
clients. The site promotes the establishment of offshore corporations, 
referred to as “international business corporations” (IBCs), as well as 
offshore trusts, offshore bank and brokerage accounts, and offshore 
addresses.^® It also features an online survey to match prospective 
clients to the right types of structures'^ and an order form for purchase of 
EDG’s services.^® The details of these arrangements were frequently 
finalized in e-mail correspondence.^^ 

On its website, EDG advertises, “EDG can recommend offshore 
products and services to suit anyone’s needs. . . . We can form offshore 
companies, trusts, open offshore bank and brokerage accounts, and 
establish secure offshore addresses; all in the locations that are most 
advantageous to a client’s individual circumstances.”®" Clients that 
decide to use EDG can purchase offshore incorporation products through 
its website. The website contains a menu of offshore products and an e- 
commerce platform to allow online purchases. As of July 2006, EDG 
offers for purchase online two “complete offshore packages,” Belize, 
BVI, and Nevis international business corporations, an “Offshore Asset 
Protection Trust,” bank accounts in Antigua, Curacao, St. Lucia, and 


" Id. 

" Id. 

“ Id. 

EDG Website, www.equitydevelopers.com/ofFshore_101_full.asp (viewed 10/31/05). 
EDG Website, www.equitydevelopersxoni/ofFshore_planning_center.asp (viewed 

7/5/06). 

Id. at www.equitydevelopers.com/downloads/orderform.pdf. 

See, e.g., 10/10/05 email from a potential client to Mr. Congdon (EDG-EML023-28). 
EDG Website, http://www.equitydevelopers.com/what_we_do.asp, (viewed 7/7/06). 



187 


- 22 - 

Switzerland, brokerage accounts in Panama and the Turks and Caicos, 
offshore mail forwarding, various trust, bank, and corporate documents, 
and related services including bearer share certificates, corporate seals, 
powers of attorney, offshore notary services, changes of corporate name, 
and certificates of good standing. EDO’s “Offshore Package #1,” which 
costs $2,500, includes an offshore corporation in Belize, an offshore 
trust in the Bahamas, two offshore accounts, and offshore mail 
forwarding for a year. EDO’s “Offshore Package #2” costs $2,850 and 
differs from the first package in that the offshore corporation is formed 
in Nevis and promises a quicker set-up. Mr. Congdon told the 
Subcommittee that he typically set up a corporation with each trust that 
he established.^' 

EDO also sold shelf companies, which are shell corporations that 
have been in existence for some period of time before they are 
purchased. EDO’s website explains, “A small percentage of individuals 
and corporations that go offshore want to demonstrate that their offshore 
company has been in existence for several months or years. A Shelf 
Company is the perfect solution for this scenario.”’^ EDO’s website 
contains a menu of shelf companies, the oldest dating to January 1, 

2001. Shelf companies are available from Belize, the British Virgin 
Islands, Oibraltar, and Nevis, and range in price from $2,500 to $6,200. 
In general, EDO charges more for the older shelf companies. Several of 
the listed shelf companies are advertised as having same day shipping 
available. Price of purchase includes “an original Certificate of Oood 
Standing, government, registered agent, and nominee director fees.”^^ 

Mr. Congdon typically included a mark-up in the price of his 
products, and received referral fees from some of the offshore 
institutions he worked with. Documents obtained by the Subcommittee 
indicate that EDG grossed several hundred thousand dollars in this way 
in 2003 and 2004.^'' 

Acting as an Intermediary. Mr. Congdon served as a guide and 
an intermediary for clients as they established financial structures with 
banks, trust companies, and foreign sovereignties. Many of EDO’s 
transactions with clients and offshore institutions were conducted online. 


Subcommittee interview of Mr. Congdon (6/30/06). 

EDG Website, www.equitydevelopers.com/leam__shelf_companies.asp (viewed 

7/8/06). 


” Id-; see also 1/10/05 email from Alpha Services Limited employee to Mr. Congdon 
(EDG-EML388-90). 


EDG Document, “New Revenue Comparison” (EDG-HD161). 
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When a client purchased an offshore package from EDG, Mr. Congdon 
typically collected all of the relevant application documents from the 
banks and trust companies involved. Many of these documents were 
kept in electronic form and emailed between Mr. Congdon, the client, 
and the offshore institutions. For non-electronic paperwork, such as due 
diligence material for banks, Mr. Congdon typically collected the 
material from his clients and then express-mailed it to the banks. Mr. 
Congdon stated that EDG also kept its clients’ documents on an offshore 
computer server.^^ 

Mr. Congdon also served as a liaison between his clients and the 
trustees and directors of their trusts and companies. Generally, Mr. 
Congdon chose the trustees, protectors, and directors for his clients’ 
companies and trusts, and served as the point of contact between them 
unless the client chose to serve as the sole director, which was rare. Mr. 
Congdon said that the majority of his clients preferred an appointed 
director. The trustees, protectors, and directors that Mr. Congdon chose 
were professionals working for offshore trust companies. Mr. Congdon 
estimated that one percent of his elients ehose their own trust 
protectors.^® 

In the case of shell corporations established in Nevis, Mr. Congdon 
played a larger role, acting as owner and director during a company’s 
incorporation process. Mr. Congdon stated that he performed this role 
for administrative purposes.” Under this system, the client’s desired 
company was incorporated with Mr. Congdon as the sole director, and 
all shares of the company were issued to him.^* Then, Mr. Congdon held 
a board meeting, at which he was the sole participant, and at the board 
meeting Mr. Congdon resigned as director, resolved to dissolve and 
destroy the stock certificates issued in his name, issued bearer shares for 
the company, and appointed the client, or a nominee, as the director of 
the company. Then Mr. Congdon shipped the bearer shares to his 
client.” Mr. Congdon told the Subcommittee that he never actually 


” Subcommittee interview of Mr. Congdon (6/30/06). 

“ Id. 

” Id. 

“ Id. See, e.g., “Minutes of the first meeting of the Board of Directors ofRSC Inc.” 
(7/8/04) (EDG-HD025-47 at 34-35). 

® Subcommittee interview of Mr. Congdon (6/30/06). See e.g. “Resolutions of the 
Board of Directors ofRSC Inc.” (7/14/04) (EDG-HD047). 
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owned the companies that he established in this way, but rather, that he 
held them in trust for his clients.''® 

Advertising and Promotion. Mr. Congdon primarily used the 
internet to advertise and promote EDO’s business of establishing 
offshore financial structures. Most of EDO’s clients found the firm 
through the internet, after which Mr. Congdon corresponded with them 
over email. In addition, on two occasions in the first years of EDO’s 
operations, Mr. Congdon set up a promotional booth at an industry trade 
show.-” 

The EDO website was the most important way that Mr. Congdon 
promoted his business to potential clients. He told the Subcommittee 
that he paid Ooogle for a top position on certain searches, in order to 
direct greater traffic to his site.''^ He also hired web development 
professionals to improve his website, which further increased his web 
business. After viewing the website, prospective clients could purchase 
offshore products online or fill out an online form that sent an email to 
Mr. Congdon. Mr. Congdon typically answered inquiries promptly and 
often suggested an offshore structure to meet a potential client’s 
requirements. 

Benefits of Going Offshore. The website lists three primary 
benefits of taking assets offshore. First, it advertises offshore structures 
as “a wise and effective means of protection from ruinous lawsuits.”'*^ 
Correspondence between Mr. Congdon and prospective clients confirms 
that the ability to protect assets from liability for tort, divorce, or other 
legal claims motivated many of EDO’s clients. In one such email, Mr. 
Congdon promised that “EDO’s Complete Offshore Package ... will 
protect you from lawsuits and from relatives being able to take your 
property and funds away.”'*'* Mr. Congdon told the Subcommittee that 


Subcommittee interview of Mr. Congdon (6/30/06). 

Id. 

'' M- 

EDG Website, www.equitydevelopers.com/why_go_offshore.asp (viewed 10/31/05). 

■''' 5/12/05 email from Mr. Congdon to a potential client (EDG-EML244); see also 7/8/05 
email from Mr. Congdon to a potential client (EDG-EML335) offering the client an option “to 
protect [his] assets from aggressive American lawyers and others;” and 5/20/05 email from Mr. 
Congdon to a potential client (EDG-EML246) responding to the client’s desire to protect assets 
from his “greedy former wife and her new hushed.” 
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he instructed prospective clients seeking to escape judgments to consult 
counsel/^ The website contains no such warning.''*^ 

Second, the website promotes offshore structures as a way to 
ensure “financial privacy,” keeping assets away from “credit agencies,” 
“asset collectors,” and potential plaintiffs. “Unless deliberate steps are 
taken to insure privacy,” the website explains, “sensitive and 
confidential information could easily get into the wrong hands. Placing 
bank and brokerage accounts offshore will keep them off the asset 
collector’s radar screen.”''^ Emails from Mr. Congdon also indicate that 
the privacy provided by offshore structures affords protection against 
identity theft: “So for the purposes of identity theft, offshore accounts 
are many times safer than US accounts. There’s really not any 
comparison.”''* 

Finally, the website advertises the “regulatory advantages” of 
taking assets offshore. Noting that “domestic businesses and operations 
are often plagued by excessive regulation,” the website explains that 
“[ojffshore jurisdictions are intentionally business-friendly and have 
regulations that are straightforward, simple to understand and 
inexpensive to comply with.”'*’ The website does not explain which 
regulatory requirements can be avoided by taking assets offshore. 

Tax Avoidance. The current version of the EDG website makes 
no mention of tax avoidance as a benefit of taking assets offshore. 
However, it is clear that Mr. Congdon knew that many of his clients 
moved their assets offshore to avoid U.S. taxation. Moreover, several 
prospective clients responding to the website in 2005 expressed an 
interest in creating offshore structures for this purpose. Mr. Congdon’s 
responses to these inquiries varied. In one case, he told the prospective 
client that tax benefits from offshore structures were an “urban 
legend.”^® In other emails, he recommended that the questioner seek the 
opinion of a tax professional.*' Mr. Congdon told the Subcommittee that 


Subcommittee interview of Mr. Congdon (6/30/06). 

EDG Website, www.equitydevelopers.com/why_go_offshore.asp (viewed 10/31/05). 

Id. 

See, e.g., 4/21/05 1 1 :04am email from Mr. Congdon to potential buyer of EDG (EDG- 
EML229). 

EDG Website, www.equitydevelopers.com/why_go_offshore.asp (viewed 10/31/05). 

™ 4/19/05 email from Mr. Congdon to a potential client (EDG-EML226). 

3/23/05 email from Mr. Congdon to a potential client (EDG-EML259). 
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this was his standard response.^^ In response to another email from a 
potential client, Mr. Congdon simply ignored a question about tax 
issues.” 

When Mr. Congdon first started his business, he used a PowerPoint 
presentation, obtained by the Subcommittee, at two trade shows to 
promote EDG. Like the current website, the PowerPoint presentation 
promotes increased financial privacy but in contrast to the website, the 
presentation focuses on the tax benefits of moving assets offshore. For 
example, two slides tout the additional money to be made offshore by 
avoiding the United States “20% Tax Rate.”^^ Another slide declares 
“President Clinton vetoed the tax cut bill. Who cares? Offshore investors 
don’t!’”'' 

Mr. Congdon told the Subcommittee that he only delivered this 
presentation at two trade shows, one in New York and one in San 
Francisco, in 1999 and 2000, attended by 15 to 20 people of which only 
two or three became clients.” Fie stated that the presentation refers only 
to a specific tax-deferred investment vehicle called a Variable Universal 
Life Insurance policy. Though the presentation itself does not mention 
the Variable Universal Life Insurance policy, Mr. Congdon told the 
Subcommittee that he had not wanted to use such a technical term in his 
presentation. Mr. Congdon told the Subcommittee that he only 
established one such insurance policy.” 

From at least Febmary 23, 2001, until July 24, 2004, EDG also 
promoted the tax benefits of its offshore packages online. During that 
time, the EDG website included an “offshore calculator.”” The offshore 
calculator was an interactive application that compared the growth of an 
investment account onshore and offshore. A visitor to the website could 


Subcommittee interview of Mr. Congdon (6/30/06). 

8/8/05 email from Mr. Congdon to a potential client (EDG~EML347). The potential 
client expresses an interest in “finding ways to limit taxability, liability and protection of assets.” 
Mr. Congdon responds to specific questions about moving real estate and other investments into 
the offshore structure, and does not respond to the potential client’s desire for tax avoidance. 

PowerPoint presentation, “Offshore Investment” (EDG-PPTOOl-21, at 10). 

Id. at EDG-PPT008-9. 

PowerPoint presentation, “Offshore Privacy, Protection & Tax Savings” 
(EDG-PPT022-49 at 28). 

Subcommittee interview of Mr. Congdon (6/30/06). 

Id. 

” Old versions of the EDG website can be accessed at www.archive.org. 
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enter a yearly rate of return, a capital gains tax rate, and the initial 
principal, and the offshore calculator would calculate, for onshore and 
offshore accounts over a 20 year period, the value in the accounts, the 
difference in the value, and the percentage difference. In an example 
given in older versions of the EDG website, an investment of $ 1 00,000, 
with a 15% rate of return and a 20% capital gains tax rate after 20 years 
onshore would be worth $964,629; the same investment offshore would 
be worth $1,636,654. The 70% gain in value between the offshore and 
onshore account is solely attributable to avoidance of the capital gains 
tax. The offshore calculator contained the following disclaimer: 

“You may be liable for taxes on foreign investments 
depending on your country of citizenship and/or residency. 

EDG strongly recommends consulting a local tax attorney or 
accountant to determine any tax or legal liabilities you may 
incur as a result of international investing. EDG also 
recommends consulting a local tax attorney or accountant 
before opening any investment accounts in any 
jurisdiction.”^ 

More recently, Mr. Congdon discussed adding a tax avoidance 
disclaimer to his website in a series of emails with a potential buyer of 
EDG. In an April 18, 2005, email to Mr. Congdon, the potential buyer 
wrote: 


“The future for EDG is in protecting the identity of owners of 
assets, not tax avoidance. I think you have done a great job 
in maintaining some level of ‘distance’ from the underlying 
client’s intentions, but the laws are changing quickly, and a 
greater firewall is required .... I must be very careful not to 
be associated with any conspiracies to defraud (creditors, 
courts, etc.) The question is .... is there enough business with 
people doing it legitimately .... for asset protection from 
creditors, and from Internet access and identity theft? How 
would it hurt EDG (or possibly help?) if we placed a 
disclaimer right on the first page saying that if the client is 
interested in tax avoidance, they need to go elsewhere?”®' 

Mr. Congdon responded, “I think some of these things would be best 
discussed in person rather than email - if possible. There is definitely a 
market for what you are proposing - probably a higher end market than I 


“ Id. 

4/18/05 email from Mr. Congdon to potential buyer of EDG (EDG'EML247-48) 
(emphasis removed). 
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may typically service. In the same exchange the potential buyer noted 
that identity theft protection “might not be the ultimate use of the client, 
but it gives a very logical and defendable ‘reason’ for it without having 
to discuss ‘hiding’ assets (or tax issues...).”®^ On April 21, 2005, the 
potential buyer wrote, “I think this would be a great time to roll this 
[identity theft protection] out hard as a new campaign. It gives EDG a 
great ‘reason’ for why their customers want ‘hidden’ offshore 
accounts.”®'' Mr. Congdon responded, “i’ve never advertized vis a [vis] 
identity theft, but it just might work.”®® 

Offshore Jurisdictions. Mr. Congdon utilized numerous 
jurisdictions for establishing offshore structures for his clients, including 
Antigua, the Bahamas, Belize, the British Virgin Islands, Curacao, 
Gibraltar, Isle of Man, Panama, Nevis, St. Lucia, Switzerland, and the 
Turks and Caicos.®® He encouraged clients to use more than one 
jurisdiction in an single offshore structure, in part to increase security 
and privacy. Mr. Congdon recommended different jurisdictions for 
different purposes. He typically used Belize, the British Virgin Islands, 
and Nevis for companies; he typically used the Bahamas and Nevis for 
trusts. Mr. Congdon stated that Nevis is the fastest jurisdiction to 
incorporate in, Belize is the cheapest, and the British Virgin Islands is 
preferred by Europeans due to its perceived legitimacy in Europe. 

EDG helped establish bank accounts at Barrington Bank in 
Antigua, Bank of St. Lucia International in St. Lucia, First Curacao 
International Bank in Curacao, Maerki Baumann in Switzerland, and 
Close Private Bank in the Isle of Man; it helped establish brokerage 
accounts at Temple Securities in the Turks and Caicos Islands and 
Thales Securities in Panama.®’ For setting up trusts and shell 
corporations, EDG typically used local offshore service companies such 
as the Bank of Belize in Belize, Commonwealth Trust Services in the 
British Virgin Islands, and IFG Trust Company in Nevis. For setting up 


“ Id. 

Id- 4/21/05 1 1 :04am email from Mr. Congdon to potential buyer of EDG (EDG- 
EML229). 

4/21/05 em ail from potential buyer of EDG to Mr. Congdon (EDG-EML394-98, at 
94). 


'' Id- 

EDG Website, www.equitydevelopers.com/order/i01.asp; Subcommittee interview of 
Mr. Congdon (6/30/06). 


EDG Website, www.equitydevelopers.com/order/iOl .asp and multiple emails. 
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protector trusts in the Isle of Man, Mr. Congdon typically used a 
company called Global Holdings International.** 

Client Control. Both on the website and in email correspondence, 
Mr. Congdon sought to reassure prospective clients that regardless of the 
structures that EDG established for them, the client would retain full 
control of the funds. The website promises that, “By means of an 
offshore trust, the founder can remove the potential liability of being the 
IBC’s owner without sacrificing privacy and complete control of his/her 
offshore corporation.”*® He also told potential clients that with respect 
to bank or brokerage accounts opened for an offshore entity, “you are 
the only signer on the account and the only one that will have access to 
the funds in the account,”™ and “you would be in 100% control.”®' 

Mr. Congdon served as the point of contact between his clients and 
their trustees, trust protectors, and nominee directors. A client could 
choose to be the sole director of a shell corporation, in which case he 
maintained total control of the shell corporation. EDG’s clients, 
however, did not sacrifice control by choosing a nominee director. Mr. 
Congdon told the Subcommittee that he can recall only one instance in 
the history of his company in which a nominee director did not follow 
the instructions of a client. In that instance, the client had asked the 
nominee director to sign a sworn affidavit attesting to facts relating to a 
lawsuit; the director could not attest to the facts and would not commit 
perjury.®^ 

In the case of trustees, Mr. Congdon stated that while a trustee has 
formal control of a trust, to his knowledge the trustees he chose for his 
clients never denied a client’s request.®* For clients that did not want to 
rely on nominee tmstees, Mr. Congdon helped establish trusts in which 
the client was the sole trustee.®'' Clients who wanted to guarantee 
complete control over accounts in the name of their shell corporation 
could instract the nominee director to make the client the sole signatory 
on the shell corporation’s accounts. 


“ Subcommittee interview of Mr. Congdon (6/30/06). 

" EDG website, www.equitydevelopers.coin/offshore l01_fun. asp (viewed 10/31/05). 
™ 3/17/05 email from Mr. Congdon to a potential client (EDG-EML308-09). 

6/3/05 email from Mr. Congdon to a potential client (EDG-EML255-56). 

” Subcommittee interview of Mr. Congdon (6/30/06). 

Id- 


See, e.g., 2/3/05 email from EDG to client (EDG-EML399). 
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Accessing Offshore Assets. Mr. Congdon also established 
convenient and confidential means for clients to repatriate the assets 
deposited into accounts held by the offshore entities. The EDG website 
describes the process used. Mr. Congdon arranged for the client to 
become the signatory on the offshore account. Because the account was 
in the name of the offshore company, “transactions carried out with the 
account (wire transfers, debit cards, etc.) are all in the IBC’s name, not 
the client’s name.” But the offshore bank then “issue[d] private 
Visa/Mastercard debit cards that an account holder may use to withdraw 
funds from an ATM or to purchase goods and services directly.”’^ Mr. 
Congdon confirmed to the Subcommittee that clients could use wire 
transfers, cashiers checks, and debit cards to repatriate funds in this 
fashion.’® 

Mr. Congdon regularly reassured potential clients that they would 
have easy and secure access to the funds. For example, he told one 
client, “There are a couple of ways to bring back funds without anyone 
connecting them to you,” including “wir[ing] money back” into the 
country, “cashier’s check,” or “an anonymous ATM card.” He also 
recommended that this client avoid wiring money to himself, but rather 
send it directly to a vendor, “for example, if you are buy[ing] a car, have 
the money wired . . . [to] the car dealership.”” He told another client 
“funds can be pulled out of offshore banks using wire transfers, bank 
checks, Visa/MC debit cards and cash machine cards. ... As long as 
everything is done in the name of the offshore company, then it is 
private and no one (including Inland Revenue) can get any information 
about it.’”® 

Lack of Due Diligence. Mr. Congdon performed little or no due 
diligence on his clients. He told the Subcommittee that offshore service 
providers required no due diligence to set up a trust or a shell 
corporation. Banks required an identification, a bank reference, and a 
verification of address in order to establish an account. Mr. Congdon 
stated that he typically performed mdimentary due diligence only if the 
client volunteered information that raised a red flag. For instance, he 
chose not to work with people who volunteered that they were in the 


EDG website, www.equitydevelopers.com/offshore_step3.asp (viewed 10/31/05). 
Subcommittee interview of Mr. Congdon (6/30/06). 

1/17/05 email from Mr. Congdon to a potential client (EDG-EML039-41). 
1/24/05 email from Mr. Congdon to a potential client (EDG-EML053). 
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pomography or adult entertainment business ™ and he chose not to do 
business with clients in countries he considered suspect, such as Iran and 
Cuba.*® Mr. Congdon stated that when a potential client volunteered that 
he was seeking to avoid a judgement, Mr. Congdon advised the potential 
client to contact a lawyer. Mr. Congdon stated that when a potential 
client that he had referred to a lawyer returned to EDG and wished to do 
business, Mr. Congdon accepted the elient’s word that his actions were 
legal. He did not independently verify the legality with an attorney. 

Mr. Congdon did not express concern about the motives of 
potential clients. One such client emailed Mr. Congdon, “Hi Sam, [it] 
appears that my wife has found out about my account and IBC and now 
wishes to control the money that is in it. ... What are your suggestions 
regarding this situation?” Mr. Congdon replied, “Does she know the 
IBC name? If so, you might want to form a new company or just change 
the name of your existing one. We can also set up another account at a 
2nd bank - that certainly wouldn’t hurt.”*' 

The following email exchange indieates that Mr. Congdon was 
willing to eonsider and advise potential clients who volunteered dubious 
intentions. The exchange also suggests that Mr. Congdon did not always 
advise potential clients who raised legal issues to contact a lawyer. On 
January 6, 2005, a potential client wrote: 

“I am interested in opening an offshore account to protect my 
assets from my ex-wife and unele sam. My ex-wife recently 
obtained a judgement against me, without my knowledge, 
and the courts ‘stole’ a substantial sum from my checking 
account also without my knowledge. It took me over three 
months and a lot of stress and legal fees to reverse the 
judgement and get my money back. 

“I am leaning towards simply opening a swiss bank account. 

... What does the offshore corporation that you offer provide 
above the protections offered by swiss banks.” 


Subcommittee interview of Mr. Congdon (6/30/06); 6/21/05 email from EDG to 
potential client (EDG-EML330-33). 

Subcommittee interview of Mr. Congdon (6/30/06). 

1/6/05 email to EDG (EDG-EML006). 
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On the same day that Mr. Congdon received the above email, he replied: 

“Thank you for your email. Having an offshore account 
won’t really protect your assets because everything is still in 
your personal name. What will protect you from lawsuits 
and such is an offshore structure. I would [recommend] 
reading the following page on the EDG site: 
http://www.equitydevelopers.com/offshore_l 0 1 .asp This 
will give you a good idea of why a structure (rather than just 
an account) is the best way to go.” 

“Please let me know if you have any additional questions.” 

On January 8, 2005, the potential client emailed Mr. Congdon with 
additional questions: 

“The research I’ve done indicates that a Swiss bank account 
is protected because Switzerland has strict privacy laws. If 
lawsuits and creditors can’t find my account, they can’t 
attach it. How does an offshore structure provide more 
protection than that?” 

On the same day, Mr. Congdon replied: 

“Swiss accounts aren’t that secure (i don’t [recommend] 
them) because in order to get one you have to have an 
apostilled copy of a passport - what that means is that you 
have to tell your state govt that you are presenting a copy of 
your passport in Switzerland. That throws whatever privacy 
someone might have hoped to achieve out the window. Also, 
having a personal account does not protect you should you 
get sued and [lose]. Because it is a personal account, you 
will have to list it as among your assets - it doesn’t matter 
what Switzerland’s laws are. Having an offshore structure in 
place prevents this from happening. I would [recommend] 
reading the following page on the EDG site: 
http://www.equitydevelopers.com/offshore_101.asp This 
will give you a good idea of why a structure (rather than just 
an account) is the best way to go.”*^ 

Conclusion. The accessibility, anonymity, and low cost of online 
communication are a natural fit for the offshore industry, which trafficks 
in secrecy and transactions that skirt regulatory oversight and legal 


1/8/05 email from EDG to potential client (EDG-EML391-9). 
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requirements. With few resources, no employees, and only nine months 
prior experience in the industry, Samuel Congdon was able to quickly 
create and promote an online offshore facilitation business. EDG 
utilized the internet to provide hundreds of clients, many of relatively 
modest wealth, with the t3q)e of offshore services previously available 
primarily to high-net- worth individuals. Mr. Congdon rarely met his 
clients, did not work with their lawyers or accountants, and seldom 
inquired into their motives. Yet, he helped design and establish the 
financial structures that enabled his clients to move assets offshore, 
maintain control of them, obscure their ownership, and conceal their 
existence from family, courts, creditors, the IRS, and other government 
regulators. Mr. Congdon willfully remained ignorant of his clients’ 
motives for moving money offshore, and in so doing, he operated in 
apparent compliance with current law while facilitating potentially 
illegal activity. There are hundreds of other online businesses like EDG. 
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IV. TURPEN-HOLLID AY CASE HISTORY: A HOW-TO 

MANUAL 

This case history examines another offshore promoter, Dr. 
Lawrence Turpen of Reno, Nevada, who spent many years helping U.S. 
persons move assets offshore. It also examines the actions of one of his 
clients, Robert F. Holliday, who used a how-to manual provided by 
Dr. Turpen to create an offshore structure he used to hide his assets. 

This case demonstrates the ability of U.S. persons to evade taxes by 
placing their money into offshore accounts. The nearly total compliance 
of offshore trustees with the wishes of Dr. Turpen and Mr. Holliday 
allowed the two men to retain full control over the funds they placed 
offshore. At the same time, they were able to use billing schemes, 
management consultant agreements, and intermediary corporations in 
Nevada to distance themselves from the entities and obscure the links 
between them. 

Both men recently pleaded guilty to tax-related charges. In 2004, 
Dr. Turpen pleaded guilty to a charge of conspiracy to defraud the IRS 
in connection with his promotion and facilitation of offshore tax 
evasion.®^ He was sentenced to three years probation and six months 
home detention with electronic monitoring, and ordered to pay at 
$10,000 fine, perform 300 hours of community service, and pay back 
taxes. Mr. Holliday pleaded guilty to one count of conspiracy to defraud 
the United States by impeding the IRS.*'* He was sentenced in 2005, to 
five years probation and 12 months home detention, plus a $30,000 fine. 
Both men were interviewed by the Subcommittee.*^ 

Background. In his plea agreement. Dr. Turpen stated that he 
became a full-time financial consultant after retiring from a career in 
dentistry, and in approximately 1987 he began soliciting clients who 
wanted to move assets offshore.*® In 1990, he published a book on the 
subject, “How and Why Americans Go Offshore.”*^ He then held 
speaking engagements and established a website to advertise his 
products and services. 


United States v. Turpen . Criminal No. CR-N“04-86“DWH(VPC) (D. Nev.), Plea 
Agreement (6/23/04)(hereinafter Turpen Plea Agreement). 

United States v. Holliday . Criminal No. CR-N-04-01 17-DWH-VPC (D. Nev), Plea 
Agreement (10/6/04). 

Subcommittee interviews of Dr. Turpen (4/6/06) and Mr. Holliday (4/4/06). 

Turpen Plea Agreement at 5. 

L. Turpen, How and Whv Americais Go Offshore . (Haynes & Assoc. 1994) 
(hereinafter the “Turpen book”). 
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Dr. Turpen told the Subcommittee that his interest in the offshore 
industry began in 1969, after a visit to the Isle of Man. On this trip, he 
inquired about establishing an offshore corporation and spoke with 
Charles Cain, an administrator for an offshore service provider. Dr. 
Turpen said that he chose Mr. Cain’s firm from a telephone book, 
concluding that the firm would be more aggressive because it advertised 
in bold print. Mr. Cain told Dr. Turpen that, although Dr. Turpen would 
not “own” a company Cain established for him, “if you need something, 
ask me [as company administrator] and you can have it.” This 
arrangement satisfied Dr. Turpen, and he engaged Mr. Cain to help him 
form his first offshore company, Intercon Associates, Ltd., to hold his 
offshore assets. 

Throughout his interview with the Subcommittee, Dr. Turpen 
continually referred to Intercon Associates as “my company.” At one 
point, he caught himself and said “well, not my company. I don’t know 
who owned it - a couple of trusts.” He said he did not know who the 
trustees were or who the beneficiaries were, and that such matters were 
irrelevant to him. What mattered was that, as “managing consultant,” he 
had influence over the day-to-day activities of Intercon and could benefit 
from the assets without “owning” them. 

Dr. Turpen told the Subcommittee that he further educated himself 
about the process of creating an offshore structure through his own 
research, in particular by studying the financial arrangements of large 
corporations with international subsidiaries. He identified the two 
greatest difficulties in transferring assets offshore to be avoiding 
“perceived ownership” and finding a trustworthy agent to hold the 
offshore assets. After studying the various tax havens and secrecy 
jurisdictions, Dr. Turpen selected a group of eight or nine jurisdictions 
and cultivated relationships with one or two trust and company 
administrators in each. Although he declined to identify the offshore 
service providers he used, he claimed that he carefully vetted them for 
their trustworthiness and responsiveness. 

Dr. Turpen then began speaking at financial seminars as a paid 
speaker. He first accumulated his notes into brochures, which he would 
pass out on request. In 1990, he incorporated the brochures into his 
book, which he sold at the seminars. In his interview with the 
Subcommittee, Dr. Turpen insisted that his clients who moved assets 
offshore were predominantly motivated by a desire for privacy from 
competitors, protection from predatory creditors who filed frivolous 
lawsuits, and the potential for increased profits through making foreign 
investments free from stifling U.S. regulations. He claimed that tax 
avoidance was only a minor motivation of some clients. However, his 
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book dwells extensively on the use of offshore structures to free U.S. 
professionals and small businessmen from the burdens of federal income 
tax. 


Dr. Turpen’s presentation and book focused on protecting assets by 
putting them in corporations. Dr. Turpen told his audiences that he 
could form an offshore corporation, provide nominee officers and 
signatories on bank accounts, and provide any other such services the 
client desired.*** He sold an “ultimate privacy” package for $4,500, 
which included a telephone answering service, mail forwarding, and 
opening and maintenance of bank accounts, all to create the appearance 
that the corporations were actually operating where the corporate 
administrator was located. 

Dr. Turpen’s Principles for Going Offshore. According to Dr. 
Turpen’s book, the key to a successful offshore structure was to separate 
the client from the paper ownership of the client’s assets, while retaining 
the ability to benefit from them: 

“It is possible to structure companies in such a way that the 
U.S. citizen ... is not listed as a member or stockholder. 

Thus, if that person has an identifiable beneficial interest it is 
obscure and relatively safe from discovery and claims against 
it. In many cases, such beneficial interest and any connection 
to the United States citizen or company is never put in 
writing or disclosed.”*’ 

The mechanisms he advocated to “break the connecting factors” 
between the client and the assets included the formation of an offshore 
company to “own” the assets and the use of an offshore trust to hold title 
to the company. Under Dr. Turpen’s scheme, the client retained 
“complete responsibility for the source and application of funds” by 
signing a “management services” agreement through which the offshore 
company hired the client as a “management consultant.” In this role, the 
client could issue instructions to the administrators of the offshore 
entities in the form of “recommendations,” but would not sign any 
checks or other documents. The client would instead request that the 
corporate administrator sign them. 

Dr. Turpen also distanced the U.S. client from the offshore entities 
by arranging for the client to make all payments of administrator and 


Subcommittee interview of Mr. Holliday (4/4/06). 
Turpen book at 40. 
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similar fees through Dr. Turpen’s entities, Intercon Associates, Ltd., and 
LAD Financial Services. Intercon and LAD contracted with the clients, 
collected their fees, and then paid, on behalf of the client, all fees 
necessary to establish the entities. Intercon and LAD also entered into 
an agreement with each client to receive fees through debits on the 
client’s offshore accounts and, after deducting a “reasonable profit,” 
remitting maintenance fees to the service providers. Dr. Turpen 
instructed the service providers to send no bills to the client in the 
United States. These arrangements ensured that the only apparent 
connection between the offshore and Nevada entities and the client 
would be the “management services” agreements. 

Dr. Turpen recommended that his clients purchase an Isle of Man 
“hybrid company,” which he called the “Cadillac of offshore planning.” 
He explained to the Subcommittee that a hybrid company had two 
classes of stock: voting shares to be held by the nominal “owners” and 
associate shares with all rights of distribution, to be held by the client as 
beneficial owner. Dr. Turpen’s book described the purpose and function 
of this arrangement as follows: 

“It is essential that any offshore structure that is designed to 
withstand an inquisition by any government agency that the 
United States citizen be totally and completely unlinked from 
the company. Yet the client needs the assurance of the 
security of the company assets.” 

“The proper use of the Hybrid company as described in 
Appendix I, “Isle of Man: A Business and Tax Haven” is 
critical to this concept. In essence, we must re-create the 
individual as a foreigner through the use of this unique 
company structure. Each individual who works with us is so 
re-created. The key element of your involvement with the 
Hybrid is that you are elected as an associate member with 
rights of distribution, but without the right to vote. This takes 
you out of the control loop but gives you the right to all the 
assets should the company ever be dissolved. This fact gives 
you the assurance of the security of any assets you may have 
assigned or loaned to the company.” 

“You, as acting CEO [under the previously described 
management agreement], dealing directly with the selected 
registered agent, are responsible for the source and 
application of funds. You alone are responsible for the assets 
of the company. No one else is given that responsibility and 
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no disbursements can take place without your approval as the 

responsible employee.”^” 

Dr. Turpen also recommended including a Nevada corporation in 
the offshore structure to assist in the transfer of assets from the client to 
the offshore entities, or what Dr. Turpen called “upstreaming.” He 
explained that Nevada corporations were useful, because corporation-to- 
corporation transactions were considered more “normal” and came under 
less scrutiny than individual-to-corporation transactions. Dr. Turpen 
incorporated and maintained the Nevada corporations through his 
domestic company, LAD Financial Services. 

Examples of “upstreaming” techniques advocated by Dr. Turpen 
include inter-corporate billing and inter-corporate loans. In an inter- 
corporate billing scheme, the Nevada corporation would send a bill for 
fictitious services to the client’s business. The client’s business would 
then pay that bill and claim a tax deduction for the amount paid to the 
Nevada corporation. The offshore corporation would do the same with 
respect to the Nevada corporation, sending fictitious bills that would 
exactly equal the funds provided by the client. In the end, these 
transactions resulted in the transfer of funds from the client’s business, 
through the Nevada corporation, to the offshore corporation, generating 
tax deductions at the same time. Alternatively, under an inter-corporate 
loan scheme, the Nevada company would issue a sham loan to the 
offshore corporation, transferring the client’s funds without any 
intention of repayment. In both cases. Dr. Turpen advised clients that, as 
“managing employees” of both companies, the clients were in a position 
to set any price or interest rate they liked, and the transaction could be 
documented as independent in case of a later government inquiry. 

Holliday’s Offshore Structure. One of the people who attended 
Dr. Turpen’s seminars and became a client was Robert F. Holliday. Mr. 
Holliday was a booking agent for musical acts in the 1970s, and after a 
failed business venture he began looking for another occupation. With 
the assistance of an acquaintanee, he opened an escort service business 
in Atlanta in 1979, which he operated suceessfully until 2005. After the 
first year, he began to handle administrative matters such as advertising 
and banking. In the early 1990s he expanded the business to Charlotte, 
North Carolina, where he became the subject of a federal investigation. 
He pleaded guilty to money laundering charges in 1994, and he 
ultimately withdrew from the Charlotte market, continuing to do 
business in Atlanta. 


Turpen book at 203. 
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Mr. Holliday told the Subcommittee that due to an unsuccessful 
attempt by the prosecutor in Charlotte to forfeit his residence under the 
money laundering statute, Mr. Holliday began searching for means to 
protect his assets should something similar happen in the future. In 
1995, he received a flyer in the mail about a seminar in Raleigh, North 
Carolina, on methods for controlling assets without owning them using 
Nevada and offshore eorporations. He attended the seminar, at which 
Dr. Lawrence Turpen was a speaker, and purchased Dr. Turpen’s book. 

According to Mr. Holliday, Dr. Turpen told the approximately 50 
people at the Raleigh seminar that his average client paid about $ 1 ,000 a 
year in income tax after following his plan. Dr. Turpen explained the 
use of inter-corporate billing schemes to move assets offshore and told 
his audience that as long as one has the documents to support it, he or 
she can receive tax deductions for everything. By way of example, 
aceording to Mr. Holliday, Dr. Turpen said, “When I was in dentistry, I 
sent $60,000 a year to my offshore eorporation for advice. The advice 
never was worth a damn, but at the end of the year I had $60,000 in my 
offshore account.” In Mr. Holliday’s words, they were fictitious 
deductions, “but that is how you cook the books.” 

When Mr. Holliday asked how he could trust Dr. Turpen and the 
offshore service providers to follow his instructions regarding the 
money. Dr. Turpen cautioned him, “You don’t instruct me. You make 
requests.” Dr. Turpen also said that he carefully selected the 
administrators in Nevada and in the offshore jurisdictions to be 
professional and responsive to such requests. Mr. Holliday told the 
Subcommittee that he was willing to take the risk because of his concern 
that the government might again try to forfeit his assets. According to 
Mr. Holliday, Dr. Turpen told him that if all he wanted was a Nevada 
corporation. Dr. Turpen would help him create it. However, for an 
additional $6,000, he could establish a “hybrid eompany” in the Isle of 
Man. Dr. Turpen told Mr. Holliday that he preferred the Isle of Man 
because of their secrecy laws and that the Isle of Man administrators 
“won’t even acknowledge you exist.” 

Dr. Turpen assured Mr. Holliday that it would not be necessary for 
Mr. Holliday to actually go to Nevada or the offshore jurisdiction to 
establish or operate his offshore corporations. Mr. Holliday told the 
Subcommittee that throughout the relationship between the two men, 

Mr. Holliday never once set foot on the Isle of Man or Nevis. He 
interacted with persons in those jurisdictions exclusively at a distance. 

The How-To Manual. Mr. Holliday decided to purchase a 
package from Dr. Turpen. The paekage included a hybrid company in 
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the Isle of Man named “Landmark Planning, Ltd.,” as well as a Nevada 
corporation, “Business Directions, Inc.” Mr. Holliday gave Dr. Turpen 
the names for the companies and a check, and Dr. Turpen made all of the 
other arrangements. Two weeks later, Mr. Holliday received a 
document entitled “Personal and Confidential International Business 
Plan, prepared for Landmark Planning, Ltd.” (the “Confidential Plan”). 
Dr. Turpen referred to the existence of such Confidential Plans at 
numerous points in his book, explaining that certain details of his 
offshore strategies could not be fully explained in a book, but were 
provided only to his clients in such individualized plans. 

The Confidential Plan functioned as a how-to manual for going 
offshore. It indicated that tax avoidance, rather than asset protection, 
was the focus of the offshore structure; “The primary service of Intercon 
Associates is to operate foreign companies on behalf of our clients in a 
way that will enable them to effectively do business worldwide from a 
tax free jurisdiction.” The foundation of the Confidential Plan was to 
keep effective control over the offshore assets of the client 
notwithstanding the formality of placing paper ownership in others. The 
Plan stated that point one of “Our Eight Point Service Commitment” 
was: 


“5.1. Number 1. ... Intercon Associates will undertake to 
create a company structure and to offer you the responsible 
position of “Managing Consultant.” We instruct the directors 
of the company to appoint you to this position of 
responsibility and to give you complete responsibility with 
regard to source and application of funds ....” 

“5.3. It should be stressed that you may be the only employee 
of the company and the directors by tradition and custom will 
ratify your decisions and support your actions. You can 
count on this if they are assured that your actions are legal 
and will not cause harm to any individual connected with the 
company administration.” 

Point Four explained how this de facto control over company assets 
would be concealed by avoiding any paper evidence of a connection 
between the client and the company; 

“5.9. Number 4. We create a definite Break in the 
Connecting Factors between you and the company by 
retaining unto Intercon Associates the responsibility for 
paying the fees to the country of company domicile along 
with the annual standing charges as long as our association 
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stays active and current. This means that you as a citizen of 
the United States is never in a position to write a check to the 
foreign government or administrator.” 

“5.10. ... With the structural plan that is organized by 

Intercon these fees are never raised to you directly. In fact, 
the address used on the company documents is in no way 
linked to you, the company is not organized by you and your 
role is reduced in documented form to that of a responsible 
consultant ....” 

“5.12. As a matter of fact, as a rule signature power on 
the company bank account is held by the company 
administrator and the directors, together with the designated 
bank officer. They will respond to your direction as the 
responsible employee and will act on your requests in a 
timely manner. Additionally, for your security, the board 
will allow you to set up control codes with the bank that 
gives you effective oversight of the accounts. These control 
codes can be explained in detail in our personal consultations. 

It therefore is not necessary to disclose your signature on a 
foreign account.” 

The Confidential Plan at several points reassured Mr. Holliday that, even 
though he was not the “owner” of the hybrid company on paper, no one 
would interfere with his use of company assets; 

“10.4. ... As a consultant to the company our client 

makes recommendations that are submitted to the board of 
directors or to the company administrators for action. His 
position of responsibility will be honored and his 
recommendations will be activated. But, in no case will there 
be a signed document to require this action ....” 

“11 .4. ... Aside from our concern that your activities are 

legal, details of your business activity would be of no 
concern of ours. We make no effort to inquire about what 
you do. We are only concerned with the structure and its 
ability to serve your needs ....” 

“13. 14. You as the CEO, dealing directly with the selected 
registered agent, are responsible for the source and 
application of funds. You alone are responsible for the assets 
of the company. No one else is given that responsibility and 
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no disbursements can take place without your approval as the 
responsible employee 

“26.4. ... There is no need to be concerned about the 

proper allocation or the disbursement of funds. The board 
has given you that authority and you should realize they will 
ratify your decisions.” 

The Confidential Plan referred to Landmark Planning, Ltd., as Mr. 
Holliday’s “piggy bank.”®' In fact, while it offered to set up a personal 
account for him at the offshore bank, it noted that “most of our clients 
find that they do not need a personal account, because of the easy access 
to company funds. 

Moving Funds Offshore. Once his structure was in place, Mr. 
Holliday began using it to move money offshore. The Confidential Plan 
suggested a number of ways to do so, including the method chosen by 
Mr. Holliday: transferring funds in payment for fictitious “services” 
allegedly performed by the offshore company. The Confidential Plan 
suggested that, as a businessman, Mr. Holliday had “every right to pay 
any bill you receive and the foreign company has every right to charge 
you whatever it wishes or has contracted with you for its services. So, in 
the ordinary course of business much money can be moved from one 
country to another. If there is a possibility of an audit on this side, it is 
prudent to create the proper paperwork to document the payment. To 
pay the bill, you simply write a check to the company.”®^ 

Mr. Holliday told the Subcommittee that no real “services” were 
performed by the offshore company to justify the payments. Indeed, the 
company had no personnel to perform any such services. He gave an 
example of one such fabricated fee-for-service transaction, designed to 
create paperwork supporting a payment of $45,000 to Landmark 
Planning. In that instance Mr. Holliday bought a book on the premium- 
rate telephone business, used for adult chat lines, psychics, and other 
similar services. He used the book to prepare a several page “report” on 
the business, and sent the draft report through Dr. Turpen to the 
administrator of the Isle of Man company to type up on Landmark 
Planning letterhead. The report was then sent back to Mr. Holliday in 
exchange for the $45,000. The report from Landmark Planning was then 


Personal and Confidential International Business Plan prepared for Landmark 
Planning, Ltd., {“Confidential Plan”), sections 12.4, 13.3, 14.5. 

Confidential Plan, section 26.3. 

” Confidential Plan, section 7.12. 
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given to the tax return preparer to support a tax deduction for $45,000. 
As a result, Mr. Holliday was able to move $45,000 of untaxed income 
to his Isle of Man “piggy bank,” Landmark Planning. 

Mr. Holliday created paperwork for many similar fictitious 
transactions. He told the Subcommittee that he paid Landmark Planning 
for “real estate investment advice.” Among the documents made 
available to the Subcommittee by Mr. Holliday were research 
agreements and management agreements under which Landmark 
Planning undertook to provide services for two business feasibility 
studies totaling $450,000, for real estate management services for 
$200,000, for an extension of the real estate management agreement for 
another $200,000, and for the premium-rate telephone business report 
for $45,000. According to Mr. Holliday, all these agreements, and 
others, were fabricated to justify the transfer of untaxed funds to the Isle 
of Man. 

Accessing the Offshore Funds. Once the money was offshore, 
the Confidential Plan offered several ways of accessing it.®'' The means 
included obtaining loans from the offshore company, using a credit card 
drawing on the offshore account, obtaining payments from the offshore 
company for services (a method with the disadvantage of being taxable), 
and Dr. Turpen’s “personal favorite,” using the offshore company to pay 
the client’s bills. 

Mr. Holliday accessed most of his offshore funds by “borrowing” 
the funds back from Landmark Planning. Each time he obtained funds, 
Dr. Turpen’s office would document the transaction by preparing a 
promissory note. Typically the note would be signed on behalf of a 
Nevada corporation as the borrower, because Dr. Turpen said it was best 
to keep the transactions between corporations, distancing the client from 
the assets. Thus, when Mr. Holliday wanted to use Landmark Planning 
fiinds to purchase a real estate investment in the United States, he would 
create a Nevada corporation to purchase the real estate, and that 
corporation would “borrow” the funds from Landmark Planning. The 
funds would typically be wired from the Isle of Man account to the 
Nevada corporation that was going to buy the property. Dr. Turpen 
created a number of Nevada corporations for Mr. Holliday for this 


The Confidential Plan actually addressed the subject of spending the offshore money 
even before it explained how to get the funds out of the country. These suggestions begin with 
the observation, in section 7. 1 : “One of the first questions we are asked is ‘if this company is set 
up, how do we get money back so we can spend it?’” 
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purpose.®^ If a property was later sold, the funds could be returned to 
Landmark Planning in repayment of the “loan” and could later be used 
on another transaction. Mr. Holliday told the Subcommittee that 
eventually the transactions became so complex that he had no idea how 
much was paid back to Landmark Planning, but he believed some 
amount was returned to the offshore entity in this way. 

Dr. Turpen also secured a credit card account at Global Bank of 
Commerce Limited in Antigua in the name of Landmark Planning, Ltd. 
The bank issued a card to Mr. Holliday with his own name on it. Mr. 
Holliday used the card many times between 1995 and October 2002. 

The billing statements from this card were faxed to the Isle of Man for 
payment from a Landmark Planning account at Royal Bank of Canada 
(later moved to Royal Bank of Scotland). Mr. Holliday said that the 
offshore service providers always secured his approval before paying 
these charges. As it was explained to Mr. Holliday, this arrangement 
ensured that his Social Security number was nowhere involved, and his 
use of the card would be absolutely secret. Unfortunately for Mr. 
Holliday, the IRS developed a way to access the records from computers 
in the United States. He told the Subcommittee that he believed the IRS 
discovered his offshore activity through the IRS Offshore Credit Card 
Project and then began an audit of his returns. 

Mr. Holliday made available to the Subcommittee copies of the 
credit card records obtained by the IRS, showing that he spent the 
following amounts through the Global Bank of Commerce card: 

1999 $51,816 

2000 $ 30,657 

2001 $91,513 

2002 $ 70,740 

Mr. Holliday also had access to a U.S. brokerage account at Merrill 
Lynch, which the Isle of Man administrators opened in the name of 
Landmark Planning, Ltd. He had complete control over the investments 
in this account but felt that his access was somewhat inconvenient, in 
that he had to send trading instructions to Isle of Man administrators 
who then sent them to the U.S. broker. At some point. Dr. Turpen called 
Mr. Holliday and offered to establish another offshore account for him, 
saying “if you want a back-up, I can get you a Nevis package.” Mr. 
Holliday agreed, and Dr. Turpen created a company in Nevis named 


According to Mr. Holliday, Nevada was always the jurisdiction of choice for such 
corporations, because they allowed bearer shares (which do not disclose the name of the owner), 
had no state income tax, and would not share information with the IRS. 
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“Select Investments.” Mr. Holliday told the Subcommittee he believed 
the company may have been held by a trust, because he remembered 
being called a “trust protector” in that arrangement. The Nevis company 
opened an E-trade brokerage account in the “Select Investments” name 
and gave Holliday the password, so that he could directly trade on the 
account. He also received a credit card from Leadenhall Bank & Trust 
Co. in the Bahamas as part of the Nevis package. This card worked in 
the same way as the card from Global Bank of Commerce. 

Mr. Holliday told the Subcommittee that at some point after he 
started using Landmark Planning, Ltd., he went to another offshore 
seminar in Nevada offered by Laughlin International, to determine 
whether Dr. Turpen was being “straight” with him. Mr. Holliday 
characterized the seminar as “not in any real agreement” with what Dr. 
Turpen taught. At the event he met with two of the presenters, both 
lawyers from San Diego, and showed them Dr. Turpen’s plan. They 
said that his arrangements with Dr. Turpen were illegal and offered to 
show him a better way. They said “we do it right in the Cook Islands” 
and offered to establish a structure for him for a $50,000 fee. However, 
Mr. Holliday told the Subcommittee that he had no interest in spending 
that much money, and he decided to stick with Dr. Turpen, as everything 
was “working so far.” 

Controlling the Offshore Assets. Mr. Holliday told the 
Subcommittee that he did not select the persons who established and 
administered his corporations, but relied on Dr. Turpen to choose the 
offshore service providers. Dr. Turpen explained that clients could feel 
comfortable entrusting their assets to the offshore service providers 
selected by him, because he only recommended trustworthy 
administrators. He also suggested that, if a trust administrator were ever 
to act in a dishonest manner, that administrator would be forced out of 
business by the regulators and other administrators. 

When asked specifically about the willingness of offshore trust and 
corporate administrators to do what the client wanted with trust and 
corporate assets. Dr. Turpen cited only two instances where such 
administrators had declined to follow instructions: one in which the 
client wanted to do something illegal (such as purchase cocaine) and one 
in which a “duress clause” in a trust instrument directed the trustee not 
to follow instructions given under duress. He insisted that the trust and 
corporate administrators he used maintained their independence in 
controlling the trusts and corporations of his clients, but was unable to 
cite a single instance in his more than 30 years of experience when the 
client’s legal instructions, not given under duress, were not followed. 
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Mr. Holliday could only remember one instance when the 
corporate administrator in the Isle of Man declined to carry out a 
requested transaction. In that instance he wanted to conduct a British 
pound transaction through a bank account that was only authorized to 
deal in U.S. dollars. His impression was that they were careful not to 
violate their own laws, but that their job was to otherwise approve his 
“requests.” According to Mr. Holliday, “I was the puppet master.” 

Mr. Holliday did not know any of the people who served as 
officers and directors of his companies, all of whom were selected by 
Dr. Turpen. He did, however, have dealings with some of them over the 
telephone and by fax, when he would pass along his “requests” for their 
approval. He understood that, under Dr. Turpen’s plan, he had been 
designated “management consultant” for the hybrid company, giving 
them justification to act on his “advice.” Initially he dealt with an 
administrator in Ireland named John Fitzgerald, of Fitzgerald and 
Associates. However, in 1999, he became disenchanted with Mr. 
Fitzgerald’s company as administrator, due to two $30,000 errors 
involving misplaced funds. In both instances, Mr. Fitzgerald found the 
funds and restored them to Landmark Planning, but Mr. Holliday 
concluded that Landmark Planning was not getting the attention it 
deserved. 

The Confidential Plan made provision for just this situation: 

“11 .3. Sometimes it may be in your best interest to move 
the administration of the affairs of “Landmark Planning Ltd” 
to another administrator. Since we meet with these 
individual companies on a regular basis, we are in a better 
position to see that need and to act in your behalf. This is 
never done without your knowledge or consent. It is most 
often done because of a client’s dissatisfaction with the 
present administration or the costs involved. Because of our 
extensive network of affiliated agents we are always able to 
find an agent or administrator that will interact in a positive 
way with the client.” 

Mr. Holliday wrote Dr. Turpen a letter addressed to Corporate Office 
Services in Nevada, requesting Mr. Fitzgerald’s removal,^® and Dr. 
Turpen immediately wrote to Mr. Fitzgerald’’ and to Reg Newton of 


2/22/99 letter from Mr. Holliday to Dr. Turpen. 
2/22/99 letter from Dr. Turpen to Mr. Fitzgerald. 
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Meridian Management in the Isle of Man®* directing the transfer of the 
administrator duties to Meridian. There is no indication in any of these 
letters that any person other than Mr. Holliday was consulted about this 
decision regarding administration of the hybrid company that was 
allegedly owned by someone else. 

According to Mr. Holliday, apart from the incident with Mr. 
Fitzgerald, the administrators were responsive to every “request” for 
action from him. He told the Subcommittee that the Isle of Man 
administrators preferred to have a letter or fax in the file to document his 
requests, while Fitzgerald and Associates in Ireland preferred to act on 
telephone requests, telling him at one point “the less in writing the 
better.” He said that no trustee or administrator ever hesitated to give 
back funds he had placed in Landmark Planning, and the administrators 
would often wire funds as he directed even before receiving the signed 
promissory note. The administrators also exercised no authority over the 
brokerage accounts once they were established, leaving it to him to 
conduct all trades. They encouraged Mr. Holliday not to trade on 
margin, but did not prevent him from doing so. He said that the credit 
card accounts were also completely at his disposal. The bills were sent 
to the corporate administrators, but they would not pay the bills without 
consulting him first. 

Keeping Records of Offshore Activity. The Confidential Plan 
contained several cautions about maintaining secrecy with respect to 
company documents: 

“26. 1 . As soon as you receive them, “Landmark 
Planning Ltd” documents can be made available at our office 
in London. If it is your desire we can see that a second set be 
sent to your address in the United States. Once again, we 
suggest that you take special care of these, since disclosure of 
them would be evidence that you know more about the 
company than you would want to disclose if asked by anyone 
intent on invading your privacy. Remember from a practical 
standpoint you are a consultant with specific responsibilities. 

You own no stock and are not a director. Our service has 
made it possible for you to be completely un-linked to the 
company.” 

“26.2. The document you are now reading contains a lot 
of substantial information. Guard it carefully. This is not for 
public consumption and it would not serve your interests well 


2/23/99 letter from Dr. Turpen to Meridian Management. 
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to “pass it around”. It is our suggestion that after you review 
this document as well as any formal documentation that is 
sent along with the company organization, and that you then 
return all of it to our office in London where it can be safely 
stored in your behalf 

“27.2. In addition, we will be happy to instruct the 
London office to store any records that you feel are sensitive 
and would rather not keep in the states. Clearly, any client 
should recognize that his best defense is that he is an 
employee or a consultant with the company and has no 
knowledge of all the company details. So keeping any 
records in the states should be done with care ....” 

“29. 1 . Each of our registered agents has agreed to send a 
computer generated quarterly statement of company account 
activity directly to your address, at the same time that he pays 
Intercon the “Landmark Planning Ltd” quarterly fees. Any 
records that are sent to London will be forwarded to you by 
our staff there and will not be entered into our computers. 

(One less place for the inquiring mind to look for the data). 

You need to tell the administrator where you want the records 
sent. You should read these records and destroy them. It 
would not serve your best interests for them to be found in 
your possession.” 

Ironically, Dr. Turpen did not follow his own advice. In 
approximately 2003, Mr. Holliday received a call from Dr. Turpen 
instructing him to open a Hushmail (encrypted email) account and to 
contact Dr. Turpen through that account. When Mr. Holliday did so. 

Dr. Turpen informed him that the IRS had executed a search warrant for 
his offices in Nevada and taken all of his records, including the hard 
drives from his computers. Mr. Holliday asked if this material contained 
any records with his name on them, and Dr. Turpen replied that there 
were numerous such documents. Mr. Holliday told the Subcommittee 
that he responded to the effect of, “You idiot! That is exactly what you 
told me never to do.” 

Mr. Holliday told the Subcommittee that, during the years he 
operated under Dr. Turpen’s plan. Dr. Turpen referred him to an 
accountant to have returns prepared for the Nevada corporations. Mr. 
Holliday supplied the accountant with all the false documents that had 
been prepared to document the “business” purpose of the transfers of 
funds to Landmark Planning in the Isle of Man. The accountant based 
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the returns on those false documents, and the resulting false returns 
ultimately led to Mr. Holliday’s conspiracy conviction. 

Conclusion. Dr. Turpen and Mr. Holliday took advantage of some 
of the most problematic features of the current offshore industry. They 
used the secrecy laws of offshore jurisdictions to conceal ownership of 
the offshore entities they established, allowing them to avoid payment of 
taxes for years. At the same time, they were able to maintain total 
control through a group of compliant offshore service providers. The 
two men were only apprehended because of the carelessness of Dr. 
Turpen in keeping records onshore. If the records had been themselves 
secreted offshore, the two men might still be cheating the federal 
taxpayer today. 
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V. GREAVES-NEAL CASE HISTORY: DIVERTING U.S. 

BUSINESS INCOME OFFSHORE 

This case study examines the offshore activities of Kurt Greaves, a 
Michigan businessman, who worked with Terry Neal, a prominent 
offshore promoter based in Oregon. Mr. Neal designed and 
implemented an offshore structure into which Mr. Greaves placed 
between $400,000 and $500,000 in untaxed business income. With the 
help of Mr. Neal, Mr. Greaves established corporations in Canada, 

Nevis, and Nevada, to which he transferred this business income and 
other assets using a sham mortgage, fictitious service contracts, and a 
phony insurance policy. While Mr. Neal assured Mr. Greaves that all of 
the arrangements were legal, after a few years Mr. Greaves learned that 
they were not, and he began cooperating with federal authorities. 

On April 13, 2004, both Mr. Neal and Mr. Greaves pleaded guilty 
to federal tax evasion charges. Mr. Greaves pleaded guilty to one count 
of filing a fraudulent tax return’^ and was sentenced to two years of 
probation and a $30,000 fme.'“ Mr. Neal pleaded guilty to conspiracy 
to defraud the United States by impeding the IRS.'®' He was sentenced 
to five years in prison followed by three years probation and a $50,000 
fine.'°^ The information in this case history is based on a Subcommittee 
interview of Mr. Greaves, documents he provided, and legal pleadings in 
the cases of United States v. Kurt P. Greaves '®^ and United States v. 
Terry L. Neal, et al. '°‘' 

Background. Kurt Greaves is the owner and president of Mr. 
Roof, the largest residential roofing company in Michigan. Mr. Greaves 
told the Subcommittee that in the winter of 1998, while flying home 
from a vacation in the Carribean, he saw an advertisement by Terry 
Neal, a prominent offshore promoter, about the benefits of moving 


” Press Release, Department of Justice, ‘Two Businessmen Plead Guilty to Tax Fraud in 
Offshore Credit Card Scheme,” 4/13/04. 

■" United States v. Greaves . Criminal No. 2:04-cr-80274-AJT-RSW-ALL (E.D. Mich. 
2004), Criminal Docket. 

Press Release, Department of Justice, ‘Two Promoters of Offshore Tax Fraud Scheme 
Plead Guilty in Oregon,” 4/13/04. 

United States v. Neal . Criminal No. CR 03-35-HA (D. Oregon 2003), Criminal 

Docket. 


■“ Criminal No. 2:04-cr-80274-AJT-RSW-ALL (E.D. Mich. 2004). 
Criminal No. CR 03-35-HA (D. Oregon 2003). 



216 


-51- 

money offshore. Mr. Greaves showed the advertisement to his father, 
the founder of Mr. Roof, and asked him to contact Mr. Neal.'”^ 

Mr. Neal was the operator of three companies involved with 
promoting, creating, and managing offshore tax shelters. Offshore 
Corporate Services, Inc. (OCS) operated out of Portland, Oregon and 
Carson City, Nevada. It established foreign and domestic corporations 
for Mr. Neal’s clients, appointed nominee directors, and opened bank 
and brokerage accounts.'®’ OCS was later renamed Laughlin 
International, Inc.‘“* The second company, Nevis American Trust 
Company (NATCO) was based in Nevis and created offshore 
corporations for Mr. Neal’s clients.'®® NATCO also provided nominee 
directors and established bank and securities accounts for these offshore 
corporations."® The third company. Offshore Consulting Services, Inc., 
assisted Mr. Neal’s clients in developing their offshore plans. Both 
Offshore Corporate Services, Inc. and Offshore Consulting Services, Inc. 
operated out of the same Portland, Oregon office and used the same 
acronym, OCS. 

Sales Pitch in Portland. Mr. Neal invited Mr. Greaves and his 
father to visit his office in Portland, Oregon in late 1998 or early 1999. 
Mr. Greaves and his father traveled to Portland, and Mr. Neal’s 
colleague, Aaron Young, picked them up at the Portland airport. He 
drove them to Pumpkin Ridge Country Club for lunch, where they were 
joined by Mr. Neal and his son-in-law Lee Morgan. According to Mr. 
Greaves, Mr. Neal led the discussions, Mr. Young acted as his 
“sidekick,” and Mr. Morgan held himself out to be their lawyer. The 
discussion at lunch focused on the general benefits and procedure of 
moving assets offshore. Mr. Neal assured Mr. Greaves that his business 
practices were completely legitimate.'" 

After lunch the party drove to Mr. Neal’s home and continued their 
meeting. Mr. Greaves told the Subcommittee that he led Mr. Neal to 
believe that he was very wealthy, and used his perceived wealth to 


Subcommittee interview of Kurt Greaves (4/14/06). 

United States v. Neal . Criminal No. CR 03-35-HA (D. Oregon 2003), Superceding 
Indictment at 2. 

H. 


Id. 

Id. 


no 


M. 


Subcommittee interview of Mr. Greaves (4/14/06). 
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leverage Mr. Neal into describing the offshore business in great detail. 
Mr. Neal explained that his companies, OCS and NATCO, could help 
Mr. Greaves establish offshore corporations to hold his assets, while 
ensuring that he would not be listed as an owner of the corporations. 

Mr. Neal assured him that this arrangement was perfectly legal. 

Mr. Neal also said that his company had hundreds of customers and 
millions of dollars under management and mentioned that several 
celebrities were his clients. 

Mr. Greaves stated that their discussion of offshore strategies at 
first focused on asset protection, but as the discussion progressed, tax 
benefits were raised. By end of day, they were discussing specific 
structures, and Mr. Neal wanted to know everything about the Greaves 
family finances so they could design an appropriate plan. Mr. Greaves 
had the impression that Mr. Neal would design the offshore plan, and 
that Mr. Young would help implement it. 

Mr. Greaves and his father left Portland that evening, having spent, 
in his estimation, seven or eight hours in meetings with Mr. Neal and his 
team. They agreed to follow up over the telephone. Mr. Greaves told 
the Subeommittee that he felt the benefits of moving his assets offshore 
sounded “too good to be true.”"^ 

Offshore Strategy. On July 14, 1999, after further telephone 
contacts, Mr. Greaves sent a $20,000 fee to Mr. Neal by check payable 
to “OCS, INC.”'*^ In return, Mr. Neal’s company sent a written offshore 
strategy to Mr. Greaves with recommendations on establishing offshore 
entities. Mr. Greaves considered consulting a lawyer or an accountant 
before investing in the strategy, but he said that Mr. Neal told him that 
most lawyers and accountants would not be familiar with the type of 
offshore strategy they had devised. Mr. Greaves told the Subcommittee 
that Mr. Neal assured him, “There’s nothing you can’t ask us, we’re 
one-hundred percent legit.”""* 

To carry out the strategy, Mr. Greaves formed five or six 
corporations with Offshore Corporate Services."^ The corporations 
were formed in Canada, Nevis, and in Nevada, and were owned on paper 
by Nevis American Trust Co. Mr. Greaves said that one corporation 


w. 

Check dated 7/14/99 (FR031771). It is not clear whether Mr. Neal processed this 
check through Offshore Corporate Services, Inc., or Offshore Consulting Services, Inc. 

Subcommittee interview of Mr. Greaves (4/14/06). 

7/14/99 letter from Mr. Neal to Mr. Greaves (FR031784). 
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held his mortgage, one corporation held his credit card, and one 
corporation was used to facilitate an insurance premium scheme; one 
corporation, named Midwest Consultants, was used to pay for services in 
the United States. There were one or two additional corporations, the 
purpose of which Mr. Greaves could not recall. Mr. Greaves paid Mr. 
Neal’s company approximately $2,000 in fees to establish each 
corporation. 

Mr. Neal instructed Mr. Greaves to open bank accounts for his 
corporations at Mr. Neal’s private bank. Exchange Bank and Trust, a 
shell operation administered in Nevis by NATCO."® When Mr. Greaves 
later tried to withdraw money from his account at Mr. Neal’s private 
bank, he learned that it functioned primarily as a correspondent bank 
account at a Canadian bank. Mr. Neal’s shell bank pooled all of its 
depositors’ money in one account at the Canadian bank under the name 
of Exchange Bank and Trust. Mr. Greaves told the Subcommittee that 
on one occasion Mr. Greaves noticed a $17,000 discrepancy, to his 
detriment, between his records and the records of Mr. Neal’s shell bank. 

Client Control. While NATCO appeared to own the companies 
that Mr. Neal helped Mr. Greaves establish, Mr. Greaves actually 
controlled the companies. He explained that NATCO appointed Mr. 
Greaves to a position of “Business Consultant” in the companies, and 
when he wanted any action taken by his companies, he called Mr. Neal’s 
office in Portland. The Portland office then forwarded his instructions to 
one of Mr. Neal’s employees in St. Kitts. According to Mr. Greaves, his 
instructions were followed on every occasion. Though corporate 
decisions were ostensibly made by nominee officers and directors, Mr. 
Greaves stated, “if I wanted to do something, it would happen.”*” 

Moving Assets Offshore. Mr. Neal developed several schemes to 
help Mr. Greaves move his assets offshore. In one scheme that 
combined asset protection and tax benefits, Mr. Greaves took out a 
mortgage on his home through an ostensibly independent Canadian 
corporation that he in fact controlled. No money was actually borrowed, 
but the mortgage encumbered Mr. Greaves’s property and thereby 
rendered it immune from asset seizure. Each tax-deductible interest 
payment to the company on the “mortgage” moved money into foreign 
bank accounts that Mr. Greaves controlled.*'* 


Exchange Bank and Trust, Inc. document (FR031787-92). 

Subcommittee interview ofMr. Greaves (4/14/06). 

Id- See also 9/5/02 letter from Benjamin Knaupp of Benjamin D. Knaupp, P.C., 
Business, Tax, and International Legal Advisors to Mr. Greaves (FR031877) and 9/13/02 letter 
from Marcus O’Sullivan of Amicus Neighborhood Law Centre in Victoria, British Columbia to 
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Mr. Greaves described another scheme that used a Nevada 
corporation called Midwest Consultants. Mr. Greaves paid about 
$150,000 to the company for “consulting services,” which he listed as a 
tax deduction. Then Midwest Consultants sent the money to a company 
in Nevis controlled by Mr. Greaves, and Midwest Consultants deducted 
the expense as well. Mr. Greaves routinely moved money in this way, 
sending it offshore through a U.S. company he controlled for phony 
business expenses such as consulting or accounting services. 

A third scheme devised by Mr. Neal and utilized by Mr. Greaves 
involved a phony insurance company. Mr. Greaves wired $230,000 to a 
company controlled by Mr. Neal called Sovereign Life & Casualty 
Limited for “Business Casualty and Fidelity Insurance,” which 
purported to insure against a variety of business losses. The policy 
was phony, and Sovereign Life & Casualty Limited did not provide any 
actual insurance coverage. A Nevis company controlled by Mr. 

Greaves, called McLaren Investment, Inc., entered into an indemnity 
agreement with Sovereign Life & Casualty Limited and assumed all of 
its liabilities under the policy.'^® The money that Mr. Greaves wired to 
the phony insurance company then went into an offshore account that he 
controlled. 

Offshore Secrecy. Mr. Morgan advised Mr. Greaves to authorize 
the movement of his corporate files offshore in order to provide 
additional asset protection. On September 6, 2000, Mr. Morgan wrote to 
Mr. Greaves and his wife and explained the purpose of moving corporate 
files offshore: 

“We have completed our corporate consulting services from 
within the United States and recommend that you instruct us 
to move your file to St. Kitts & Nevis where our work 
product and mutual correspondence will be secure in 
accordance with the Privacy and Confidentiality Act of St. 

Kitts & Nevis. 

“Under U.S. law, a litigant can subpoena files from our U.S. 
office and we could be required to provide copies of the 
contents of such files. Enclosed is an Acknowledgment and 
Indemnification Agreement wherein you relieve us from 


Mr. Greaves (FR031 878). 

Sovereign Life «& Casualty, Ltd. Approval Memorandum (FR03178I-82); Sovereign 
Life & Casualty, Ltd. insurance policy (FR03 1860-67). 

Sovereign Life & Casualty document, “Indemnity Agreement” (FR031858-59). 
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responsibility to maintain such files in the U.S. and instruct 
us to move documents, legal work product, letters, memos, 
records, research, etc. to a safe haven beyond the grasp of 
predators.”'^’ 

Moving Money Back. Mr. Greaves primarily repatriated his 
money through credit cards and loans. Several Greaves family members 
received an “Infinity Global Axxess” Mastercard issued by Leadenhall 
Bank & Trust Company Limited in the Bahamas. In addition to the 
card-holder’s name, each card also listed the name of Nevis American 
Trust Co. The credit cards were secured and required the card holder to 
deposit in escrow an amount equal to a little less than one-and-a-half 
times the card’s credit limit. Mr. Greaves deposited the minimum 
escrow, $33,000, in order to receive a $25,000 credit limit.'^^ The 
escrow account was not used to pay charges on the credit account; it was 
just held by the bank to protect itself in case any charges went unpaid. 

Mr Greaves paid his credit card balance by electronically transferring the 
funds from his companies’ offshore accounts at Mr. Neal’s bank in 
Nevis. Account records show that Mr. Greaves paid a significant 
number of ordinary living expenses in this way.'^'* 

Offshore Jurisdictions. Aecording to Mr. Greaves, Mr. Neal 
preferred to utilize Nevis as an offshore jurisdiction because of the 
sophistication of its banking services, its laek of regulation, and its 
strong secrecy laws. Mr. Neal told Mr. Greaves that “the IRS has no 
pull there. Mr. Neal also told Mr. Greaves that there were 
advantages to the geography of St. Kitts and Nevis. The two islands in 
the nation of St. Kitts and Nevis are separated by a small channel. The 
islands are so close together that walkie-talkies can be used to 
communicate between them. According to Mr. Greaves, Mr. Neal’s 
bank had operations on both islands, with his main office on Nevis near 
the island’s main docks. In the event of an official raid on the bank, Mr. 
Greaves was told that the bank’s files could be quickly moved to St. 

Kitts by boat. 


See 9/6/00 letter from Lee E. Morgan to Kurt Greaves and Grace- Anne Greaves 
(FR031815). 

Subcommittee interview of Mr. Greaves (4/14/06). See also photocopies of the credit 
cards in question (FR03 1 884-95). 

See Global Axxess Mastercard Schedule of Fees (FR03 1 893). 

Leadenhall Bank & Trust account statements from 2000 and 2002 (FR031896-901). 

Subcommittee interview of Mr. Greaves (4/14/06). 
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In 2002, Mr. Neal began to move his operations to Grenada in 
response to the Patriot Act. Mr. Greaves’ father received a letter that 
explained this move: 

“Now, the so-called ‘Patriot Act’ is interrupting offshore 
banking activities. A sample paragraph from a letter from 
SKNA bank (the largest commercial bank in the West Indies) 
points out this problem: ‘We advise that as a result of the 
stringent requirements imposed by our USA correspondent 
banks and other banking partners, and in particular the 
requirements of the USA Patriot Act passed by the United 
States Government, our Bank has been forced to discontinue 
providing banking services to offshore companies. 

Mr. Greaves believes that his accounts were transferred to Granada at 
about this time. Mr. Greaves was also told that Mr. Neal decided to 
move his operation to Grenada because he had a strong relationship with 
the nation’s Prime Minister. Mr. Greaves told the Subcommittee that he 
was assured his assets would be “untouchable” in Grenada. 

Suspicions. Mr. Greaves told the Subcommittee that, despite 
assurances from Mr. Neal, he had his suspicions about the legitimacy of 
the offshore system he had established. His suspicions were heightened 
when he received documents from Mr. Neal that were stamped with the 
phrase “Read and Destroy.” While on a cruise to the Carribean, Mr. 
Greaves decided to visit NATCO’s office in Nevis. The cruise docked 
in St. Kitts. Mr. Greaves hired a small boat to take him across the small 
channel to Nevis. In Nevis he hired a cab to find the office. 

Mr. Greaves said that he quickly found a 30-by-40 foot stone building 
with a small sign reading “Nevis American Trust.” The building was 
easy to find, as it was right on the beach and close to the docks where he 
landed. He knocked on the door, and a women answered and stepped 
out to talk with him. He recognized her voice from his regular telephone 
calls to the company. He introduced himself, stated that he was a client, 
and asked to see the office. She would not let him in, and stated that 
meetings were by appointment only. 

Cooperating. Mr. Greaves cooperated with the Criminal Division 
of the IRS and with the Office of the United States Attorney in their 
investigations of Mr. Neal’s operation. He told the Subcommittee that 
he withdrew his money from his offshore structures so that Mr. Neal 


Letter to Herbert Greaves, undated, (FR031883). 
Subcommittee interview of Mr. Greaves (4/14/06). 
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could not steal it once he found out that Mr. Greaves was cooperating. 
Mr. Greaves stated that Mr. Neal was reluctant to allow Mr. Greaves to 
withdraw a large amount of money all at once, but Mr. Greaves was able 
to prevail upon him to do so by saying that the money was needed 
immediately for a business deal, and that he would soon reinvest even 
more money offshore. For a while Mr. Neal didn’t realize that Mr. 
Greaves was cooperating with federal authorities, and he continued 
contacting Mr. Greaves and sending him documents. Mr. Greaves said 
that he and his father had about $60,000 combined at NATCO when Mr. 
Neal realized that they were cooperating with authorities; they were 
unable to withdraw that money.'^* 

Conclusion. Under the guidance of Terry Neal, a prominent 
offshore promoter, Kurt Greaves used a variety of sham transactions to 
move between $400,000 and $500,000 of untaxed business income 
offshore without giving up the ability to access and manage those funds. 
Mr. Greaves’s experience demonstrates that offshore service providers 
can enable a client to retain complete control over assets that are 
ostensibly owned by independent entities. Mr. Greaves’ providers even 
fabricated documents to support fictitious tax deductions, rendering 
suspect the legitimacy of documents produced by offshore providers 
based in tax havens. Mr. Neal’s operation promoted, and Mr. Greaves 
relied on, the fiction that, for legal and tax purposes, there can be a 
distinction between ownership and control. This case history is also 
notable for Mr. Greaves’ use of Nevada corporations as an additional 
layer of separation between him and his offshore assets. Many offshore 
promoters take advantage of Nevada’s policy of collecting very little 
information on the people behind the businesses that incorporate in the 
state. 


Id. 



223 


-58- 

VI. ANDERSON CASE HISTORY: HIDING OFFSHORE 

OWNERSHIP 

This case history focuses on Walter C. Anderson, a U.S. citizen 
who allegedly placed more than $450 million offshore, devising several 
ways to hide his ownership of these assets.’^’ In 2005, he was indicted 
for evading more than $200 million in federal and District of Columbia 
income taxes, and he is now awaiting trial.'^® The indictment alleges 
that Mr. Anderson founded and owned several corporations, particularly 
in the telecommunications industry. It claims that through the use of 
offshore structures, he disguised his ownership of these companies, and 
profited from their growth and sales while avoiding oversight of tax 
agencies and securities regulators. 

Background. Bom in the 1950s and raised in the Washington, 
D.C. area, Mr. Anderson earned hundreds of millions of dollars during 
the 1990s in the telecommunications industry through a complex series 
of company mergers and sales. He founded three telecom companies, 
Mid Atlantic Telecom, Telco Communications Group Inc., and Esprit 
Telecom, and sold each, obtaining cash and valuable shares which he 
then allegedly hid offshore. 

In 1984, Mr. Anderson formed a regional long-distance carrier in 
Washington, D.C., called Mid Atlantic Telecom (MAT), and became its 
principal shareholder and president.'^' Documents filed with the SEC 
reveal that by 1993, MAT was losing money and was in danger of going 
out of business. In 1992, Mr. Anderson entered into negotiations to 
sell MAT to a publicly traded corporation, Rochester Telephone 


The information in this section is taken primarily from the federal indictment of Mr. 
Anderson and related legal pleadings. United States v. Anderson . Criminal No. 05-66 (USDC 
DC), indictment (2/23/05), superceding indictment (9/30/05)(hereinafter “Anderson 
Indictment”). Mr. Anderson declined the Subcommittee’s request for an interview. Subsequent 
to this report and the Subcommittee’s hearing, on 9/8/06, Mr. Anderson pled guilty to tax 
evasion. 

Anderson Indictment at para. 18. 

United States v. Anderson . Criminal No. 05-66 (USDC DC), Affidavit in Support of 
Government’s motion to Order Walter C. Anderson to Comply with Grand Jury Subpoenas or 
Show Cause Why He Should Not Be Held in Contempt at para. 3 (10/28/04)(hereinafier 
“Government Affidavit”). This affidavit was sworn by Matthew J. Kutz, an IRS special agent 
assigned to the investigation of Mr. Anderson. 

5/3/93 Independent Auditors’ report of MAT, included with Form S-4 filed with the 
SEC by Rochester Telephone Corporation (“The Company’s recurring losses from operations, 
working capital deficit, net stockholders’ deficiency and obligations under existing borrowing 
arrangements raise substantial doubt about the entity’s ability to continue as a going concern.”). 
See also “$200,000,000: Telecom Tycoon Used Intemational Financial Labyrinth,” The 
Washington Post (4/18/05)(hereinafler “Telecom Tycoon”). 
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Corporation (RTC).'” Mr. Anderson was allegedly due to earn about $7 
million upon completion of the merger.'^'* 

Anderson Offshore Structure. Prior to the completion of the 
merger, Mr. Anderson allegedly took steps to prevent his earnings from 
the merger from being seized as payment for back taxes. According to 
the indictment, in early September 1992, Mr. Anderson hired an offshore 
services provider known as Arias, Fabrega & Fabrega Trust Company to 
establish a company in the British Virgin Islands (BVI) which he named 
Gold & Appel (G&A). The incorporation papers apparently authorized 
the issuance of one thousand G&A shares.'^*’ The indictment alleges, 
however, that Mr. Anderson directed the issuance of only ten shares, all 
of which were given to Icomnet S.A., another offshore company that Mr. 
Anderson had previously formed in the British Virgin Islands. Mr. 
Anderson then allegedly granted himself an exclusive option to purchase 
the remaining 990 shares of G&A.'^’ 

The indictment further alleges that later that same month, 
September 1992, Mr. Anderson, using the alias Mark Roth, hired another 
offshore services provider, The Company Store, to form a bearer share 
company in Panama called Iceberg Transport, S.A. (Iceberg).'^* 
According to the indictment, Mr. Anderson had the shares delivered to 
him, making him the sole owner of Iceberg. The indictment alleges 
that Mr. Anderson then caused Icomnet to transfer its ten G&A shares to 
the new company, Iceberg. There is apparently no evidence that 
Mr. Anderson ever exercised or transferred his option to purchase the 
remaining G&A shares. The end result was that Iceberg, the bearer 
share corporation, became the sole owner of the issued shares of G&A, 
while the unissued shares were under the exclusive control of 
Mr. Anderson. 


8/25/93 Amendment No. 2 to Form S-4 filed with the SEC by RTC. 

Government Affidavit at para. 3. 

According to the indictment and related pleadings, during this period, Mr. Anderson 
had repeated contacts with the IRS. Mr. Anderson then filed delinquent tax returns for the years 
1987-1993, but did not pay the taxes he allegedly owed. See Anderson Indictment at para. 31. 

Id- 3t para. 12. 

Id. 

Id. at para. 13. Unlike the typical U.S. corporation, there is no central registry of the 
owners of a bearer- share company; the person in actual possession of the bearer-shares is 
deemed the owner of the company. 


Id. 
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The indictment alleges that Mr. Anderson claimed under oath in 
court proceedings that he did not know the identity of the beneficial 
owners of G&A.''*® In addition, although Mr. Anderson owned Iceberg 
which, in turn, owned G&A, he disclaimed ownership of G&A in a 
filing with the SEC.“'' The indictment alleges that he further hid his 
ownership of G&A by using aliases and private mail boxes to exercise 
control of the company’s officers and directors, business records, and 
bank and brokerage accounts.''*^ 

Transferring Assets Offshore. After forming G&A, Mr. 
Anderson began allegedly transferring his assets to the offshore 
company. In December 1991,'“'^ he granted G&A an option to buy 
almost his entire ownership stake in MAT for three cents a share. The 
next year, just before RTC purchased MAT, G&A exercised its option, 
took possession of a substantial number of MAT shares, and when the 
sale went through, took possession of the sale proceeds. 

A letter prepared by MAT’s tax counsel, Swidler & Berlin, 
indicates that MAT shareholders did not treat the merger with RTC as a 
taxable event, instead classifying the merger as a reorganization.'''® 
Swidler & Berlin expressed the opinion that because G&A had acquired 
its shares of MAT prior to the beginning of merger negotiations and not 
in anticipation of the merger, G&A should be treated as a “historical 


Government Affidavit at para. 5 

See 1/21/97 Schedule 13D filed with the SEC by Walter Anderson as G&A’s 
“attomey-in-fact” (“Mr. Anderson disclaims beneficial ownership of the Common Share held by 
Gold & Appel.”). 

Anderson Indictment at para. 15. 

This date, December 1991, was cited in a 6/23/93 letter from Swidler & Berlin, 
Chartered, which was included with 7/13/93 Amendment No. 1 to Form S-4 filed with the SEC 
by Rochester Telephone Corporation. The Anderson Indictment, however, states that G&A was 
not formed until September 1992. 

6/23/93 letter from Swidler & Berlin, Chartered, included with 7/1 3/93 Amendment 
No. 1 to Form S-4 filed with the SEC by Rochester Telephone Corporation. At the time of the 
merger Mr. Anderson was listed as beneficial owner of 734,680 shares of M AT, with G&A 
legally owning 684,680 of those shares, though Mr. Anderson retained control of those shares 
through a power of attorney agreement. 5/3/93 Form S-4 filed with the SEC by Rochester 
Telephone Corporation. 

See “Telecom Tycoon.” 

Section 1.368-l(b) of the Treasury Regulations requires that there be a “continuity of 
interest” for the stockholders, meaning that at least half of the consideration given for the merger 
must be given to target stockholders who owned stock in the target company prior to the merger, 
not including any stockholders who may have acquired ttieir stock in anticipation of or in 
reliance upon the merger. See 6/23/93 Swidler & Berlin letter. 
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shareholder.”’''’ Yet subsequent SEC filings by RTC indicate that Mr. 
Anderson had been authorized to investigate “strategic alternatives for 
the financial recapitalization of the company” in July 1991.’''* This 
authorization was provided five months before the agreement granting 
G&A the option to purchase Mr. Anderson’s MAT shares.''"’ 

Mr. Anderson continued to add to G&A’s assets by transferring 
additional ownership interests in various companies to G&A, according 
to the indictment. For example, in 1994, Mr. Anderson sold about 5.8 
million shares in Telco Communications Group Inc., a company he had 
founded, back to the company for $25,000. He then directed Telco to 
sell about 6.5 million shares to Iceberg for $50,000. Upon receipt of the 
shares, Iceberg transferred them to G&A.’^” Two years later, in August 
1996, Telco went public, dramatically increasing the value of its shares. 
As a result of the public offering, the Telco stock held by G&A was 
worth about $90.5 million.'^' The next year, in 1997, Telco was merged 
with another publicly traded corporation. Excel Communications, 
forming a new company. As a result of that merger, G&A received $97 
million in stock in the new company and $92 million in cash.’” 

Mr. Anderson also transferred to G&A about 20 million shares of a 
European-based company that he had founded, known as Esprit 
Telecom. In 1997, Esprit went public, increasing the value of the shares 
held by G&A to more than $26.5 million.'” Two years later, in 1999, 
Esprit was sold to another public company, Global Telesystems, Inc. 


6/23/93 Swidler & Berlin letter. 

8/25/93 Amendment No. 3 to Form S-4 filed with the SEC by Rochester Telephone 
Corporation. 

6/23/93 Swidler & Berlin letter. 

See 6/13/96 Form S-1 filed with the SEC by Telco (stating that, on 7/20/94, Telco 
purchased about 5.8 million shares from “a founding shareholder” for $25,000; that shareholder 
then directed Telco to sell about 6.5 million shares to Iceberg for $50,000; and on 4/30/96, 
Iceberg transferred these shares to G&A). 

See 9/20/96 Form 10-Q filed with the SEC by Telco (showing its shares sold for $14 
per share in the initial public offering). 

See 9/1 1/97 Form S-4 filed with the SEC by New Res, Inc. 

On 3/30/98, Mr. Anderson filed a disclosure form with the SEC indicating that G&A 
was the beneficial owner of more than 20 million shares of Esprit Telecom or about 16 percent 
of the total company. The form also stated that Mr. Anderson might be deemed to be the 
beneficial owner of those shares, but he disclaimed such ownership. The form indicated further 
that another 2 million shares were held by the Foimdation for the International Non- 
Govemmental Development of Space, an organization of which Mr. Anderson was the President 
and Director. See Schedule 13D, filed 3/30/98 by G&A and Mr. Anderson. 
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(GTS). After the merger, G&A apparently held GTS stock worth over 
$250 million.'^'’ 

The indictment alleges that Mr. Anderson held 100 percent of the 
stock of Iceberg through bearer-shares, and that G&A was a wholly- 
owned subsidiary of Iceberg. According to the indictment, all of 
Iceberg’s income was attributable to Mr. Anderson as the company’s 
sole owner. In addition, the indictment alleges that the stock held by 
G&A and Iceberg had appreciated in value between 1995 and 1999, with 
a net value of about $450 million, none of which had been reported on 
Mr. Anderson’s tax returns.’^'’ Further, after learning of IRS liens 
against property held in his name, Mr. Anderson allegedly took the step 
of purchasing real property with G&A funds in the names of corporate 
or trust entities created and controlled by him.'^^ 

In March 2002, the law enforcement agents obtained a search 
warrant and searched Mr. Anderson’s Washington, D.C. office. During 
that search, the government states that it found and seized all of the 
Iceberg bearer shares, which allegedly had been mailed at the time of 
Iceberg’s formation to a mailbox in the Netherlands controlled by Mr. 
Anderson. The government states that it also seized a document 
granting Mr. Anderson’s mother the exclusive option to purchase 99 
percent of Iceberg, a company worth hundreds of millions of dollars, for 
$9,900. Mr. Anderson’s mother told investigators that she had been 
unaware of her rights to purchase Iceberg.'^^ 

Disguising Ownership. After the search of his office, Mr. 
Anderson took further action to disguise his ownership of Iceberg and 
protect the assets under his control, according to the IRS investigator’s 
affidavit. Mr. Anderson allegedly directed G&A’s nominee director in 
the British Virgin Islands to limit her disclosures about the company’s 
ownership. According to the IRS affidavit, he then changed the 
structure of Iceberg by establishing two wholly-owned subsidiaries. 
Space Inc. in the British Virgin Islands, and Comverge Ltd. in the 


At the time of the merger, G&A beneficially owned nearly 33 million shares, which 
were exchanged for GTS stock worth $7.96 a share. Schedule 14D1, filed 2/2/99 by Global 
Telesystems. 

Anderson Indictment at para. 24. 

Id- at para. 17-18. 

Id. at para. 31. 

Id- at para. 13. 

Government Affidavit at para. 13. 
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Bahamas. Mr. Anderson then allegedly requested the companies in 
which G&A owned shares to reissue those shares in the names of the 
two new subsidiaries. Then he caused Iceberg to issue a new share 
certificate representing 100 percent of its equity and give it to a newly 
formed offshore trust, called Smaller World Trust. Mr. Anderson 
allegedly also named Iceberg the trustee of Smaller World Trust, making 
Iceberg the trustee of the entity which owns Iceberg. 

The affidavit further alleges that Mr. Anderson took action to 
create a Cayman Islands entity with the name Smaller Island Trust, and 
contacted a Panamanian offshore services provider, Sovereign 
Management Services, to fonn the Smaller World Foundation.'*’' It is 
unclear whether or not Mr. Anderson transferred any assets to these new 
entities. Mr. Anderson also shipped millions of dollars in artwork to 
Switzerland.'®^ The end result was a far-flung offshore structure with 
entities in the British Virgin Islands, Cayman Islands, Panama, and 
Switzerland. 

In November 2003, government investigators executed a second 
round of search warrants for Mr. Anderson’s residence, storage facility, 
and new office. In Mr. Anderson’s office, the agents state that they 
found a trust document for the Smaller World Trust with the names of 
the settlor and the date of settlement redacted. Mr. Anderson was 
identified as the trust’s “initial protector’’ and “protector” and was 
named as “the party most familiar with the true and actual intentions and 
Purposes of the Trust.” The protector was given the right to current 
information for all trust matters.'®^ 

In February 2005, a federal grand jury issued a twelve-count 
indictment charging Mr. Anderson with engaging in a tax evasion 
scheme that concealed more than $450 million in taxable income.'®” He 
was arrested and pleaded not guilty. In part, Mr. Anderson claimed to be 
a mere employee of G&A. The court has upheld the government’s 
motion to detain Mr. Anderson pending trail, noting his “unique ability 
to flee the jurisdiction and evade detection by the United States 
government by virtue of his substantial assets abroad, his connections 
overseas, and his use of aliases and false identities.” The court stated 


|d. at para. 16. 

Id. at para. 20. 

Id- at para. 15. 

Id- at para. 18-19. 


Anderson Indictment at para. 18. 
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that Mr. Anderson’s false identities included, “Mark Roth, William 
Prospero, Robert Zzylch, Robert Zzyllick, R. Langer, Ragnor Danksjold, 
and Dr. Paul Anderson.” It also noted that the books seized from 
Mr. Anderson’s home and office included; “I.D. by Mail,” “Reborn 
Overseas: Indentity Building in Europe, Australia and New Zealand,” 
“Methods of Disguise,” “Poof! How to Disappear and Create a New 
Identity,” “Who Are You? The Encyclopedia of Personal Identification,” 
“Bulletproof Privacy, How to Live Hidden, Happy, and Free,” 

“Complete Guide to Financial Privacy,” “Complete Guide to Offshore 
Money Havens,” “Reaching Offshore Assets (It Won’t Be Easy),” and 
“Capturing Cargo Adrift - Reaching Offshore Assets.”'*^ These books 
alone illustrate the breadth of the offshore industry today. 

Conclusion. The government has developed evidence that Walter 
Anderson took advantage of secrecy laws in multiple tax haven countries 
to create a structure of offshore corporations and trusts. Through a 
series of assignments, sales, and transfers, Mr. Anderson allegedly 
placed into these offshore entities more than S450 million in cash and 
stock, including large interests in telecommunications firms. Mr. 
Anderson is accused of disguising his ownership of these assets through 
a range of techniques including shell companies, bearer shares, nominee 
directors and trustees, and the issuance of options to a person with no 
knowledge that she possessed them. The government claims that this 
structure allowed Mr. Anderson to evade more than $200 million in 
taxes. 


United States v. Anderson . Criminal No. 05-66 (USDC DC), Opinion and Order 

(3/16/05). 
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VII. POINT CASE HISTORY: OFFSHORE SECURITIES 

PORTFOLIO 

In addition to the offshore asset protection and tax structures 
discussed above, whieh were normally designed for use over an 
extended period of time, the Subcommittee investigated the use of 
offshore seerecy jurisdictions to facilitate the development, sale, and 
execution of one-time tax shelter transactions. This aspect of the 
investigation foeused on a small number of transactions designed and 
sold by Seattle-based Quellos Group, LLC, (Quellos) to several high net 
worth individuals to defer and to some extent eliminate tax on other 
transactions that produced income. 

As will be explained in detail below, the Subeommittee’s 
investigation found that: 

• The U.S. tax shelter promoter, Quellos, eoncocted a tax 
shelter that was based upon the fabrication of billions of 
dollars worth of fake securities transactions that were used to 
generate billions of dollars in fake eapital losses and offset 
real taxable capital gains of U.S. taxpayers so they eould 
avoid paying taxes to the U.S. Treasury. 

• The POINT transaction was carried out under offshore 
secrecy laws with the assistance of eompliant trust and 
corporate management companies in the Isle of Man and the 
Cayman Islands which allowed the true nature of the 
securities transactions and the entities that eondueted them to 
remain hidden. 

• The POINT strategy was promoted to individuals as a tax 
avoidanee product, but with the possibility of realizing some 
ineome to eover a part of the fees. 

• The part of the scheme ineluded to provide the appearanee of 
a profit objective needed to support the claimed tax benefits 
was intended to be eliminated long before any possible profit 
could be realized. 

• The fees charged by Quellos for designing and implementing 
the scheme depended on the amount of tax loss generated in 
each transaction; the more money the transaction “lost,” the 
larger fees Quellos eolleeted. 
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• Prominent law firms collaborated with Quellos on the 
development of a legal rationale to support the legitimacy of 
the tax losses generated by the POINT transactions. 

• Prominent U.S. and foreign financial institutions provided 
financing, planning, and technical assistance for the 
execution of the transactions knowing they were designed to 
avoid taxes and without conducting adequate due diligence 
into the underlying transactions. 

Quellos advertises itself as a “global financial boutique that is 
focused on providing leading edge investment management services to 
institutional and private clients worldwide.”'®'’ The firm employs 
professionals with asset management, investment banking, and “big 
four” audit experience.'®’ Quellos has offices in Seattle, New York, and 
London.'®* Founded in 1994 by CEO Jeffrey Greenstein, Bryan White, 
and two others, Quellos operated under the name Quadra Capital 
management until 2000. In the mid to late 1990s, Quellos helped 
accounting firm KPMG LLP design, develop, market, and implement tax 
shelter products for sale to U.S. clients.'®’ In 1999, Quellos developed a 
new tax shelter strategy, based on helping clients with large anticipated 
capital gains acquire securities with built-in losses to offset the gains and 
defer, or even avoid altogether, paying income tax on those gains. Over 
the next two years, Quellos promoted this strategy, known as POINT 
(Personally Optimized INvestment Transaction), to six wealthy clients in 
six separate transactions resulting in the elimination of over $2 billion in 
gains at a cost to the Treasury of approximately $300 million.'™ 

In the sections that follow, this Report will describe the genesis of 
the POINT strategy, the entities involved, the transactions as described 
in the documentation, and the transactions as they actually occurred. 


Quellos website, www.quellos.com/Section.aspx?Link=About (viewed 7/13/06). 

Id. at www.quellos.com/Section.aspx?Link=InvestmentManagement (viewed 

7/13/06). 

Id. at www.quellos.com/ContactUs.aspx (viewed 7/13/06). 

See Report of the Permanent Subcommittee on Investigations, “The Role of 
Professional Firms in the U.S. Tax Shelter Industry,” S. Rept No. 109-54, 4/13/05, p.l 1. 

The $300 million estimate is based on applying the 15 percent capital gain tax rate to 
the total amount of loss generated by the POINT transactions. 
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Development of the POINT Strategy 

The Quellos employees centrally involved in the development and 
promotion of the POINT strategy were founder and CEO Jeffrey 
Greenstein, Private Client Group Director Chuck Wilk, Larry 
Scheinfeld, also of the Private Client Group, and Brian Hanson and 
Chris Hirata, of the Custom Strategies Group. Mr. Greenstein, who has 
been with Quellos since 1997, specialized in developing financial 
services tailored to individual clients. Mr. Greenstein’s expertise is in 
securities investments, including derivatives and hedging transactions. 
Mr. Wilk, a tax lawyer, came to Quellos in May 1999 from 
PriceWaterhouseCoopers, where he had been in charge of their Wealth 
Transfer Solutions practice in the Southwest Region. He was hired by 
Quellos primarily to provide estate planning services for wealthy clients. 
Mr. Scheinfeld is a former KPMG employee who heads up Quellos’ 

New York offiee. Mr. Hanson and Mr. Hirata provided administrative 
and aceounting assistance and worked out much of the transactional 
details and documentation for the strategy planned by Mr. Greenstein 
and Mr. Wilk as applied to the needs of individual clients. 

The idea behind POINT was to combine two products already in 
wide use into a new strategy that would be proprietary to Quellos. One 
was a product, already marketed by Quellos, in which a taxpayer would 
acquire a partnership that held stock with a large unrealized capital loss 
and use that loss to offset other gains of the taxpayer. Mr. Greenstein 
said he had heard the transaction referred to as a “mixing bowl” because 
the partnership is used to mix loss assets with existing gain assets to 
wipe out the gain.'’* These plans are also often referred to as “loss 
importation” strategies, because they involve identifying loss assets, 
“importing” them into partnership structures, where they can be mixed 
with the client’s gain assets to cancel out the gains. There have been 
many variations of this shelter promoted over the years, and the principal 
weakness in all of them is the absence of a non-tax business reason for 
the transaction. The Internal Revenue Service has consistently 
challenged various forms of this transaction based essentially on the 
same issue: the lack of a profit motive to support the claimed tax 
losses.'” As Mr. Greenstein told Subcommittee staff, the question about 
this transaction is “why would anyone buy these?””^ 


Subcommittee interview of Mr. Greenstein (6/28/06). 

See, e.g., IRS National Office Field Service Advice Memorandum on Basis Shift 
(302/318 Loss Importation)(FSA 200202057), 2001 FSA LEXIS 197 (10/1 1/01). 

Subcommittee interview of Mr. Greenstein (6/28/06). 
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In June 1999, Quellos was promoting such a strategy, called “Gain 
Deferral Trade.”"'' This product involved a three-step transaction 
designed to completely offset the client’s anticipated gain on the sale of 
securities (or other property)."^ Quellos issued a memorandum 
describing this strategy as “designed to allow an investor to liquidate 
low basis stock [gain stock] on a tax deferred basis.” Nowhere in the 
memorandum is there any mention of any aspect of the transaction that 
would make a profit for the Quellos customer on the transaction itself.'^* 

The second product was a sophisticated securities derivative 
product being sold to investors in Europe by large financial institutions 
like UBS, which had a version of this product called BLOC. Jeffrey 
Greenstein and Chuck Wilk of Quellos learned about BLOC in the 
summer of 1999, when they traveled to London to meet with 
representatives of UBS to discuss their investment relationship.'" One 
part of the BLOC product involved the issuance of long dated 


6/21/99 Memorandum entitled “Quadra Custom Strategies, LLC, Gain Deferral 
Trade” (PSI-QUEL27244-48). 

The steps, as described in a Quellos memorandum, were as follows; 

Step One - Quellos and a third party investment fund with loss stock would create 
a Limited Liability Company (LLC) taxable as a partnership and the fund would 
contribute stock with the amount of loss needed by the Quellos client to the LLC 
in exchange for a 99 percent share in the LLC. Because the stock was 
contributed, rather than sold to the LLC, the LLC’s tax basis in the stock would 
be the same high basis that the hedge fund had (the amount originally paid for the 
stock before it declined in value). 

Step Two - The Quellos client would buy the investment fund’s interest in the 
LLC with borrowed money equal to the current value of the stock, and for an 
additional fee the fund would give the LLC a two month “puf ’ or right to sell the 
loss stock back to the fund at that day’s price. The client would also contribute his 
gain stock to the LLC. At the end of step two, the client would hold a 99 percent 
interest in an LLC holding both the gain and loss stock, and his basis in the LLC 
would be his original basis in the gain stock contributed, plus the amount of cash 
paid to the hedge fund. (The LLC would still have the high basis in the stock it 
owned carried over from its original owner.) 

Step Three - All of the stock would be sold, and the losses and gains would 
cancel each other out, so that no tax would be due on the sale. (The Quellos 
memorandum does not state who the stock would be sold to, but the existence of 
the put suggests that the stock could be sold back to the hedge fund at the original 
price unless the market price went up before the time of sale. (PSI-QUEL27246)) 
The client would have enough basis in his interest in the LLC to make a tax free 
withdrawal of enough cash to pay off the bank loan needed to buy the LLC 
interest, and he could continue to invest the sales proceeds tax free for as long as 
the investments were made through the LLC. (PSI-QUEL27244-48). 

H. 

Subcommittee interview of Mr. Wilk (6/26/06). 
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warrants”* backed by U.S. securities. The warrants were sold to 
investors for a premium, and the funds from the warrant premium were 
then used to hedge against a decline in the price of the stock or to 
generate interest ineome. UBS would also package the securities that 
backed the warrant with the premium investments and sell shares of the 
package to other investors, generating additional income. By breaking 
the ownership of the package into smaller shares for resale, UBS would 
generate a further premium for itself.”® 

Quellos decided to combine the concept of the tax loss partnership 
from the first product with the long dated warrant from the BLOC 
transaction to form a new product called POINT. By including the 
warrant feature, POINT would have an apparent source of income that 
could supply a profit objective that was missing from products like the 
“Gain Deferral Trade.” The plan was to create a portfolio of stocks that 
were expected to decline in value, wait until the market moved down, 
and select particular loss stocks from the portfolio to place in 
partnerships that could be sold to taxpayers who wanted to use the losses 
to offset against their gain on other assets to reduce their taxes. Each 
partnership would sell a long dated warrant on its loss stock in exchange 
for a fee called a “premium.” The warrant was portrayed as providing an 
attractive opportunity to make a profit (which would support the tax 
aspects of the transaction).'*® Because it generated this premium 
income, the warrant was a critical element in promoting the appearance 
that the POINT strategy had a profit-making objective. However, as will 
be discussed in detail below, the Quellos documents establish that there 
was never any real intent to earn a profit from the warrants, because the 


A warrant is a certificate entitling the holder to buy, at a future date, a specific amount 
of securities at a specific price, usually above the current market price at the time of issuance. A 
warrant is like a call option, but with a much longer time span - anywhere from a few years to 
forever. A long dated warrant is one with a longer, rather than shorter exercise term. In the case 
that the price of the security rises to above that of the warrant's exercise price, then the investor 
can buy the security at the warrant's exercise price and resell it for a profit. Otherwise, the 
warrant will simply expire or remain unused. Warrants are listed on options exchanges and trade 
independently of the security with which they were issued. 

Subcommittee interview of Mr. Wilk (6/26/06); Brochure. UBS BLOC. Higher 
returns when markets are moving sideways . Jime 2005; Memorandum on Point Strategy (PSI- 
QUEL22599-600); 8/1 1/99 email from Mr. Wilk to Mr. Greenstein and attached Memorandum 
on Point Strategy (PSI-QUEL22589-91). 

See, e.g., summary of transaction provided to Mr. Johnson (PSI-RWJ000271-72); 
8/5/99 email from Mr. Greenstein to Mr. Wilk (“attached are some initial thoughts.”) and 
attached draft outline (“The premium received from selling the option/warrant is used to pay the 
owner an attractive yield substantially above comparable securities.”)(PSI-QUEL22581-82). 
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plan was to recall the warrants and forfeit the premium as soon as they 
were issued.'*' 

Because of the importance of the tax attributes to the transaction, 
Quellos sought the assistance of prominent tax counsel to help design 
the structure, as well as to issue tax opinions to potential investors. 
According to Chuck Wilk, the POINT design team consisted primarily 
of himself and Jeffrey Greenstein from Quellos; Lewis Steinberg and 
Aktssa Wolpin from the law firm Cravath, Swaine & Moore; and Chris 
Donegan, John Staddon, and Rajab Puri from UBS.'*^ 

Email records provided to the Subcommittee by Quellos confirm 
that obtaining a favorable tax opinion from prominent tax counsel was 
critical to going forward with the POINT transactions. Quellos was 
looking for a firm that would take an aggressive approach in support of 
the POINT strategy. In an email to Mr. Greenstein and Mr. Wilk dated 
July 19, 1999, Mr. Scheinfeld expressed his frustration at the delay in 
lining up tax counsel: 

“I hope we are making the right decision by waiting for 
Cravath/Skadden [Cravath, Swaine & Moore LLP and 
Skadden, Arps, Slate, Meagher & Flom LLP]. I’m having 
second thoughts on waiting. I believe we should make a 
decision on either Mike or KPMG and move forward with 
them. Start to finish is still a long process for either of these 
firms, regardless of whether we have an opinion or not. I feel 
like we have lost the momentum of our June meeting with 
KPMG. We cannot compete with them as far as finding 
clients. It seems to me that all the Big 5 firms are selling all 
kinds of strategies.”'** 

Two weeks later, Mr. Greenstein sent Mr. Wilk an email suggesting that 
the considerations in hiring a firm were not only who had the best 
credentials, but who would be most “aggressive”: 


See, e.g., 8/5/99 email from Mr. Greenstein to Mr. Wilk and attached outline (PSI- 
QUEL22581-82)(stating that the first step after closing on the transaction is “Taxpayer liquidates 
asset(s) and redeems warrants (under the call option)”); 8/1 1/99 email from Mr. Wilk to Mr. 
Greenstein and attached draft outline (PSI-QUEL22589-91)(describmg the plan for a POINT 
transaction: “Subsequent to the closing on the ownership units, [Quellos] evaluates the economic 
benefit of leaving the covered warrants out in the m^ket and decides to exercise the imbedded 
call option and redeem the warrants.”). 

Subcommittee interview of Mr. Wilk (6/26/06). 

7/19/99 email from Mr. Scheinfeld to Mr. Greenstein (PSI-QUEL22597). 
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“Had drinks last night with friends from Mayer Brown & 

Platt/ Akin Gump, Strauss & Howard/ Millbank, Tweed, 

Hadley & McCoy/ Battle Fowler. Battle Fowler does a lot of 
real estate and some very aggressive basis savings 
transactions. My friend thinks they would have clients with 
high basis low FMV [fair market value] assets (the bad 
assets) and clients who would like our trade because they 
have low basis high FMV real estate. He also thinks they 
would be willing to opine. My friend also told me that 
Shearman and Sterling had been very aggressive on 704(c)'*'' 
transactions prior to the re-write of that section and would 
probably still retain an aggressive stance. 

“Spoke with Chris . . . about Mayer Brown & Pratt. He will 
check but believes UBS would take their opinion and told me 
that there had been an occasion when MBP opined for the 
Bank when Cravath would not.”'*^ 

During the Fall of 1999, Quellos was working with Andy Kenoe of 
Skadden Arps Slate Meagher & Flom (Skadden Arps) on preliminary 
planning for the POINT transaction, and was negotiating with Skadden 
Arps over the provision of an opinion on at least the BLOC (warrant) 
portion of the structure. Chuck Wilk emailed Chris Donegan at UBS 
regarding the need to get BLOC materials to Skadden Arps: 

“Andy left me a voicemail stating that it was not that they 
had any substantive issues but merely that he was having a 
hard time coordinating the schedules of the ‘opinion’ 
committee members. ... He did state that they would prefer 
being retained by the client and delivering the opinion to the 
client. 

[Redacted by Quellos.] 

“POINT - the reason Jeff is hesitant to assist in locating the 
‘loss’ assets is because Skadden told us to limit if not 
eliminate our involvement in the original formation of the 
BLOC piece and to become involved at the point in time that 
we introduce the U.S. investor to the trade. This is merely an 
‘optics’ issue and not a substantive tax issue. I believe that it 
would be o.k. for us to introduce UBS to a hedge fund that 


An Internal Revenue Code provision relating to the allocation of gain and loss on 
partnership property. 26 U.S.C. § 704(c). 


185 


8/4/99 email from Mr. Greenstein to Mr. Wilk (PSI-QUEL22583). 
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we knew had assets (‘loss’ assets) and at that point UBS and 
the fund without further [Quellos] involvement could form 
the BLOC piece.”‘“ 

As late as September 29, 1999, Quellos was still dealing with Skadden 
Arps, but UBS was expressing concerns that the “optics” the one partner 
was “playing around” with should not be permitted to make the trade 
“too cumbersome to execute.”'*’ 

By December, Quellos was working with Cravath, Swaine & 

Moore (Cravath) on drafting an opinion.'** On December 17, 1999, 
Quellos informed a prospective POINT investor that it was nearing 
completion of a draft opinion: 

“I had a meeting this week with Lew Steinberg of Cravath 
Swaine & Moore to finalize the draft of the opinion and to 
review the economics of the trade. All is moving forward and 
Lew is attempting to have a draft opinion for our review in 
the next two weeks (holidays permitting). Jeff Greenstein is 
reviewing the current economic model and after receiving his 
comments we should be able to deliver, after the holidays, an 
economic model. We believe that after reviewing the merits 
of this trade you will conclude, as we have, that this trade 
both economically and structuraly [sic] (thanks to Cravath's 
input) is more robust than the other trades in the 
marketplace,”'*^ 

Thereafter, Quellos consulted with Mr. Steinberg of Cravath on the 
design of the first three transactions and the crafting of legal opinions for 
three potential clients. 

In early 2000, John Staddon, Chris Donegan, and Rajan Puri 
moved from UBS to European American Investment Group (Euram). 
Euram is a financial services provider with offices in six cities, including 
New York, London, and Vienna.'” It was founded in 1999 by 
professionals from UBS, Deutsche Bank, and McKinsey.'®' Euram 


9/23/99 email from Mr. Wilk to Mr. Donegan (PSI-QUEL22586-87). 

9/29/99 email from Mr. Wilk to Mr. Donegan (PSI-QUEL22585). 

12/1/99 email from Mr. Wilk to Mr. Greenstein (PSI-QUELl 1572). 

12/17/99 email from Mr. Wilk (PSI-QUEL13317). 

Euram website, at www. eurambank.com/simple. asp?id=98 (viewed 6/20/06). 

Id- 
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employs 90 full-time staff working in areas including securities 
brokerage, investment advising, and wealth management.'®^ Mr. 

Staddon became the Global Head of Structured Products for Euram 
subsidiary Euram Advisors in London, and Mr. Puri became the 
Managing Director and Chief Financial Officer of the Structured 
Products Group. 

Quellos continued to develop the POINT Strategy in concert with 
Mr. Staddon, Mr. Donegan, and Mr. Puri after their move to Euram. 

Basic Structure of the POINT Transaction 

The structure of the POINT transaction designed by Quellos with 
the assistance of Cravath and Euram basically followed the pattern of the 
“Gain Deferral Trade” described above, with a long dated call warrant 
added on to provide an apparent profit objective that was required to 
support the transaction for tax purposes. However, the evidence 
developed by the Subcommittee shows that the profit objective was not 
real because the parties never intended to actually sell the warrant into 
the marketplace. 

Each transaction was expected to take place in a series of steps, 
many of which would occur simultaneously. A key player was a shell 
corporation established in the Isle of Man, called Bamville, which 
participated in all six POINT transactions. Another key player was 
Jackstones, a second Isle of Man corporation that, like Bamville, appears 
to have had no employees and virtually no assets of its own. Both 
companies are administered by Isle of Man offshore service providers, 
Triskelion Trast Company in the case of Bamville and Trident Trast 
Company (later Sanne Corporate Services) for Jackstones, which 
accepted directions from Euram on corporate actions. The plan was for 
Bamville to acquire a large portfolio of loss stock and contribute a 
portion of the stock to a “Trading Company” in exchange for about 99 
percent of the ownership of the Trading Company.'®'* The remaining one 
percent of the Trading Company would be owned by another Euram 
entity, so that the Trading Company could be considered a “partnership” 
for U.S. tax purposes. Because the transfer of the portfolio to the 


Id. 

Id. 

Because Bamville had “loaned” all shares in the “portfolio” to another Isle of Man 
entity, Jackstones, for “cash collateral” as will be discussed in detail below, all Bamville could 
actually contribute to the Trading Company was the right to call in the loaned shares, subject to 
Jackstone’s right to a return of its “cash collateral.” These rights had to be readjusted or 
“unwound” in various ways as variations of the transaction played out. 
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Trading Company was a non-taxable contribution to capital, rather than 
a taxable sale, the Trading Company would take the portfolio at the 
same high tax basis Bamville had in the shares, under 26 U.S.C. §§ 
721(a) and 723. 

An “Acquisition Company” formed by or on behalf of the Quellos 
client would purchase Bamville’s share of the Trading Company for 
cash equal to the present, low value of the loss stock portfolio, and the 
one percent share of the Euram entity would be bought by another client 
entity or perhaps Quellos. In the mean time, the stock portfolio would 
supposedly be used by the Trading Company to support the issuance of a 
long dated warrant for a premium that would be reinvested as the 
principal source of economic profit on the transaction. (Appreciation of 
the portfolio after the purchase would be another potential source of 
profit, but a hedging transaction called a collar was planned to limit the 
potential for loss if the stock declined in value, and the collar would also 
limit the amount the client could profit if the stock rose.) 

The investor would at some point contribute the previously owned 
stock with a capital gain (gain stock) to the Acquisition Company, which 
would in turn contribute it to the Trading Company. Once the gain and 
loss stock were both in the Trading Company, the stock could be sold, 
and the loss on the stock acquired from Bamville would offset the gain 
on the investor’s stock. As long as the stock proceeds were kept in the 
Trading Company, the theory was that the investor could avoid 
indefinitely all taxes on the profits on his original stock. 

Creation of the Bamville Portfolio 

In order for the POINT transaction to work, Quellos had to have 
access to a large quantity of loss stock. Quellos told HSBC Bank, which 
financed some of the trades, that the loss stock was being acquired with 
the assistance of Euram from European investors who were holding 
stock that had declined in value but who could not use the losses: 

“Among other business lines, EURAM Advisors, using 
among other vehicles Bamville and Jackstones, creates and 
arranges transactions with institutional and high net worth 
clients. Some existing clients cannot use loss for tax 
deductions. They warehouse these losses until a buyer is 
located who can take advantage of the situation. In this way, 
the clients can recoup some of the losses. 


HSBC summary of Quellos transaction (HUI0000885-87, at 886); Subcommittee 
deposition of Mary Pan (7/25/06) at p. 69. 
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Contrary to what Quellos told HSBC, the loss stock was not being 
acquired from European investors. Jeffrey Greenstein was selecting 
“high flying tech stocks” that he believed were overvalued and likely to 
decline in value and then passing those selections to Euram.'^*’ Euram’s 
job was to create a paper portfolio of securities from which smaller 
subsets or “baskets” of securities that had gone down in value could be 
later selected for sale to U.S. investors who needed the tax losses. Since 
the goal was to create losses, and since the portfolio only existed on 
paper, the more the stock went down, the better for Quellos and Euram. 

The paper portfolio was “created” by having two Isle of Man 
companies with no apparent assets exchange contracts with each other. 
Under these contracts, Jackstones, which owned no stock, would “sell” 
stock to Bamville in exchange for cash that Bamville did not have, and 
Bamville would “loan” the stock, which it had not received, back to 
Jackstones in exchange for the payment of cash collateral, which 
Jackstones did not have. Because these transactions were undertaken 
simultaneously, the two obligations to pay each other equal amounts of 
cash and stock would be offset. No stock ever changed hands, and no 
money ever changed hands. The entire transaction was a fiction. 

In explaining the POINT transaction to investors,’®’ to the lawyers 
writing the tax opinions,'®* and to HSBC,'®® Quellos represented that 
Bamville was contributing a portfolio of stock to each of the entities that 
would be acquired by the POINT investors. In fact, Bamville had no 
actual stock to contribute to the entities. Mr. Wilk of Quellos told the 
Subcommittee that what Bamville owned was a “right” to stock that it 
had acquired from Jackstones."®® The stock “rights” were created in five 
batches, or “tranches,” in the following amounts on the dates indicated: 


Subcommittee interview of Mr. Greenstein (6/28/06). 

See, e.g., Confidential Memorandum “Point Strategy” presented to Haim Saban (PSI- 
QUEL26512-14). 

Subcommittee interview of Mr. Steinberg (7/26/06); Subcommittee interview of Mr. 
Barrie of Bryan Cave (7/28/06). 

1 1/16/00 HSBC Loan Approval Memorandum (HUIOOO 1876-84) (“Bamville is an 
investment holding company of US marketable securities with a substantial loss. . . . Under a 
stock lending arrangement, Bamville has loaned to Jackstones Ltd. (Another Isle of Man co) a 
stock portfolio.”). 

Subcommittee interviews of Chuck Wilk (6/26/06 and 6/28/06). Mr. Wilk stated on 
6/26/06 that what Bamville acquired from Jackstones was a promise to deliver stock, rather than 
the stock itself He also characterized what Bamville purchased from Jackstones as the “right to 
economic performance of the stock.” However, he qualified that statement on 6/28/06 by saying 
that, while he believed that Bamville owned no actual stock, he did not know that for a fact. 
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Date 

Shares 

Purchase Price 

December 28, 1999 

4,307,312 

$ 397,201,727“' 

January 3, 2000 

15,892,025 

1,648,791,354“" 

January 10, 2000 

10,141,037 

1,160,339,562“" 

Febraary 28, 2000 

32,195,692 

3,399,999, 848“'* 

June 6, 2000 

39.143.000 

3.000.154.37.5“" 

Total 

101,679,066 

S 9.606.486.866 


For each “tranch” the parties documented the following series of 
transactions, all of which occurred simultaneously: 

1. Jackstones agreed to sell Bamville specified shares of 
stock for cash. For example, the December 28 agreement 
stated: “On the Trade Date [December 28, 1999] the 
Vendor [Jackstones] shall sell as beneficial owner free 
from all liens, charges, encumbrances and any other 
security or quasi security interests ... and the Purchaser 
[Bamville] shall purchase the Purchase Shares.” The 
consideration for the sale “shall be USD 397,201,727 ... 
and shall be payable by [Bamville] to [Jackstones] on the 
Settlement Date [January 3, 2000].” The agreement 
further provided that “On the Settlement Date, 

[Jackstones] shall deliver to [Bamville], or procure 
delivery to [Bamville] of, all instruments of transfer in 
respect of the Purchase Shares together with all certificates 
and any other document which may reasonably be required 
to give full legal title and beneficial title to the Purchase 
Shares ... or which may be necessary to enable [Bamville] 
to procure the registration of the same in the name of 
[Bamville] or its nominee.”^™’ 


12/28/99 Purchase Agreement (PSI-QUEL26591-94). 
1/3/00 Purchase Agreement (PSI-QUEL26595-96). 

” 1/10/00 Purchase Agreement (PSI-QUEL26597-99). 
204 2/28/00 Purchase Agreement (PSI-QUEL26600-03). 

6/6/00 Purchase Agreement (PSI-QIJEL26604-07). 

“ 12/28/99 Purchase Agreement (PSI-QUEL26591-94). 
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2. Bamville loaned the shares of stock back to Jackstones in 
exchange for “cash collateral” in the precise amount of the 
purchase price, to secure return of the shares when called 
for by Bamville. These loans were made pursuant to a 
master Securities Lending Agreement executed by 
Bamville and Jackstones on December 28, 1999, together 
with a series of “Confirmation” documents on the day of 
each purchase setting forth the details of the stocks and the 
amounts of the “cash collateral.”^"’ 

3. Because Bamville was simultaneously lending back to 
Jackstones all the shares it was purchasing on each 
settlement date, no shares ever changed hands between 
them. 

4. Because each purchase agreement permitted Bamville to 
“set off against the Purchase Price any sum payable by 
[Jackstones] to [Bamville] on the Settlement Date,”’®* and 
because Jackstones owed Bamville “cash collateral” in the 
exact amount of the purchase price, the two amounts were 
“set off’ and no money changed hands. 

The five portfolio trades can be illustrated collectively in the 
following chart: 


JACKSTONES 


1 01.679,066 share s (purchas e) 

1 0 1 ,679,066 shares (loan) 

$9,606,486,866 (cash collatera l) ^ 
$9,606,486,866 (purchase price) 


BARNVILLE 


Thus, at the end of each “Settlement Date,” Bamville and Jackstones 
were exactly where they started, except that Jackstones was 
contractually obligated to return the “borrowed” shares to Bamville, and 
Bamville was obligated to return the “cash collateral” in the amount of 
the purchase price to Jackstones if and when the shares were “returned.” 


12/28/99 Securities Lending Agreement (PSI-QUEL26608-17); 12/28/99 
Confirmation (PSI-QUEL26618-20); 1/3/00 Confirmation (PSI-QUEL26621-23); 1/10/00 
Confirmation {PSI-QUEL26624-26); 2/28/00 Confirmation (PSI-QUEL26627-30); 6/6/00 
Confirmation (PSI-QUEL26631-33). 

See, e.g., 12/28/99 Purchase Agreement, 4 (PSI-QUEL26592). 
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In an email dated July 15, 2006, Euram Structured Products Group 
Head John Staddon provided written answers to questions posed by the 
Subcommittee that confirm the phantom nature of these transactions. 

Mr. Staddon stated: 

“It was always the case that the portfolio of securities traded 
by and between Bamville and Jackstones was of a purely 
contractual book-entry nature. This was understood by all 
concerned given the dollar values of the portfolios in 
question. The sale and purchase of the securities were 
accomplished through contractual commitments (the 
Purchase Agreements and related confirmations) which gave 
rise to legal obligations which were recorded in the entities’ 
respective books and records. The settlement of these sale 
and purchase obligations (of delivery on the part of 
Jackstones and of payment of the purchase price by 
Bamville) were settled by a process of netting with equal and 
opposite obligations under stock lending transactions (the 
Securities Lending Agreements) entered into between them at 
the same time. Though the transactions occurred off-market, 
all prices for the constituent shares were determined by 
reference to market-published prices. ... 

“Put another way, Jackstones sold short the underlying 
securities to Bamville, which it ‘covered’ through borrowing 
those same securities back from Bamville under the stock 
loan. From Bamville’s perspective, it was long the stock, but 
subject to the stock loan with Jackstones. Its purchase of 
those shares from Jackstones was funded by the cash 
collateral that Bamville was due to receive from Jackstones 
under this stock loan. For Jackstones, this creates a short 
position which renders it liable to re-deliver the stock upon 
any recall by Bamville or its assignee. 

“Because the transactions were conducted in this manner ..., 
no physical transfer of shares were made. No transactions 
took place over any exchange and no cash transfers passed 
between bank accounts of the two companies. ... 

“As just described, the stock loan transactions between 
Jackstones (as borrower) and Bamville (as lender) represents 
the flip side of the stmcture to the sale and purchase 
transactions. The same conclusions can be derived regarding 
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the nature of the shares that were the subject of those loan 
transactions. 

• According to Mr. Staddon, the fact that the transactions creating 
the Bamville “portfolio” existed only on paper was well known to 
Quellos and its counsel: 

“This however was always understood to be the case; Euram 
obtained assurances from Quellos that the book-entry nature 
of these transactions had been known by the counsel with 
whom they developed the strategy and that it would be 
disclosed to any client advisor and opinion provider involved 
in any subsequent implementation. However, Euram acted 
on directions of Quellos, including the content and timing of 
all trading activity and the subsequent transactional steps 
involving Quellos clients.”^’” 

During the planning phase of one of the first POINT transactions, 
Mr. Staddon sent an email to Chuck Wilk, cautioning him to be sure the 
client understood what was going on with the Isle of Man part of the 
transaction: “I know that Chris [Donegan] has already discussed with 
Jeff [Greenstein] the matter of us needing ... an assurance that the client 
is fully apprised of the nature of the share trading between the two Isle 
of Man companies.”^" Mr. Staddon told the Subcommittee that he was 
referring (in this and other conversations with Mr. Wilk on the subject) 
to the book entry nature of the trades. He told the Subcommittee: “we 
[Euram] were not prepared to accept the risk that the portfolio was 
described in any other way, or not at all, and which might suggest that 
the shares were traded on public exchanges. Mr. Wilk responded to 
Mr. Staddon: “Client ready to proceed on or about 4/15. Lew Steinberg 
[of Cravath] does not address the share exchange in his opinion because 
according to him the client should not know how the shares were 
contributed to the SPV.^'^ The client is introduced to the ‘produet’ (i.e. 


2 o» 7 / 15/06 email from Mr. Staddon to the Subcommittee. 

Id. 

4/4/00 email from Mr. Staddon to Chuck Wilk (PSI-QUEL22475-76, at 76). 

7/24/06 email from Mr. Staddon to the Subcommittee. 

Mr. Steinberg told the Subcommittee that he did not remember any conversation such 
as that described by Mr. Wilk in his email to Mr. Staddon. He added that he would not advise 
one client (such as Quellos) not to reveal a material fact to another client (such as a POINT 
investor). He also said it was his understanding, as set forth in his legal opinion, that what the 
investment partnership acquired was actual shares of stock acquired from a hedge fund that had 
ownership of shares that had gone down in value while it held them, and that he had no idea 
what Mr. Wilk and Mr. Staddon were referring to in their email exchange about the “nature of 
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the HYPO structure) and purchases it as a high yield investment.”^'"* 

This response did not satisfy Mr. Staddon, who replied: 

“I obviously understand Lew’s approach, but there is a 
commercial risk that both you and I know only too well and 
that is that the client turns around under a certain scenario 
and claims to have been misled as to the nature of the share 
trading between the two loM companies. Speaking for 
Euram, we either need to know that the client and its advisors 
are aware of how the share trades are entered into or, if this is 
not possible, then we need to understand how it is that there 
will be no possible come back from the client at a later stage 
if everything does not go to plan.”^'* 

The Quellos emails do not contain a record of how this issue was 
resolved, nor do Euram’ s records, but Mr. Staddon told the 
Subcommittee in a written statement that he was “certain that Euram 
would not have provided its services without having obtained assurances 
that the appropriate disclosures would be made, and for our part we 
proceeded on that basis.”^'^ 

The two POINT investors interviewed by the Subcommittee each 
stated that he had not been informed of the nature of the securities trades 
between Bamville and Jackstones or the fact that all of the rights and 
obligations in those transactions were completely offsetting.^'’ 

Relation of Bamville to Jackstones and Significance of Situs in 
Secrecy Jurisdiction 

Because the original purchases by Bamville from Jackstones of the 
securities in the portfolio from which the investors’ “baskets” were 
selected is the foundation of the entire POINT strategy, understanding 
the facts about those purchases and the degree to which they were arm’s 


the share trading between the two loM companies.” Subcommittee interview with Mr. Steinberg 

(6/26/06). 

21 “ 4/4/00 email from Mr. Wilk to Mr. Staddon (PSI-QUEL22476). 

215 4/4/00 email from Mr. Staddon to Mr. Wilk (PSI-QUEL22475). 

7/19/06 letter from Subcommittee Minority Counsel to Mr. Staddon, with attachments 
and email reply dated 7/24/06. This resolution is also implied in an 4/28/00 email from Mr. 
Staddon to Mr. Wilk (PSI-QIJEL10704) (“Finally, I know that we discussed this for Woody and 
his trades, but I also need confirmation from you that [client name redacted by Subcommittee] 
and/or his advisors is aware of the book entry features of the structure.”). 

Subcommittee interview of Mr. Johnson (7/20/06); Subcommittee interview of Mr. 
Saban (7/19/06). 
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length is critical to determining the allowability of the claimed tax 
losses. However, the true relationships among Bamville, Jackstones, 
and Euram (as well as other offshore entities discussed below) and the 
facts about those entities’ finances are secret under Isle of Man law and 
custom, and the trust companies and corporate administrators who 
created and administered those companies in the Isle of Man declined to 
provide any information to the Subcommittee about this and other 
similar matters.^'® 

The Isle of Man Financial Supervision Commission did provide the 
Subcommittee with copies of public records pertaining to Bamville and 
Jackstones, but the records do not reveal those entities’ beneficial 
ownership. Under Isle of Man law, companies chartered there are 
required to file annual reports listing the names of the owners of all 
company stock, the amount of capital invested in the company, the 
directors of the company, and, since about 1989, the company’s 
principal trade or business. These returns are available for public 
inspection, and the Financial Supervision Commission provided copies 
of all returns filed on behalf of several entities requested by the 
Subcommittee. 

The records show that Bamville was incorporated February 1 1, 
1998, with one share of stock each subscribed to by Paul Moore on 
behalf of Claycroft Limited and Paul Moore on behalf of Dalecroft 
Limited.^'® Annual returns were filed on behalf of Bamville by 
Triskelion Tmst Company Ltd. for every year since its incorporation 
until it was dissolved in August 2004. These returns show that 
Bamville’s stock ownership remained the same, that its directors were 
always Paul Moore, Ann Nicholson, and Pamela Ann Young (all of the 
Isle of Man), that its principal business was “investments,” and that its 
authorized capital was 2,000 British pounds of which 2 pounds had been 
paid in."“ 

Claycroft Limited and Dalecroft Limited are Isle of Man 
companies whose sole function appears to be to hold the shares of other 
companies and corporations as nominees for the true owners. Both were 


6/9/06 letter request by the Subcommittee to Standard Bank Investment Corporation 
(Isle of Man) Limited (owner of Triskelion Trust Company Limited) and 6/14/06 reply. The 
Subcommittee did not request information from Trident Trust in connection with this 
transaction, because Trident had recently declined to provide information on the Wyly related 
Isle of Man entities, as discussed below. 

Memorandum of Association of Bamville Limited. 

See, e.g,, 2/12/01 Annual Return of a Company having a Share Capital of Bamville 

Limited. 
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incorporated on August 14, 1981, by a firm of Chartered Accountants, 
Snelling Tucker Moore & Co.^^' The initial subscribers of the company 
stock were Neville Cooper Billington and Richard Lawford Duncan 
Tucker at one share each.^“ The subscribers immediately appointed 
members of Snelling Tucker Moore as directors. By 1983, the two 
shares of each company had been transferred to David Henry Snelling, 
who owned one share of each company, and to Claycroft and Dalecroft, 
each of whom owned one share of the other’s stock.^^"* The annual 
returns were filed by a succession of entities^^^ including Triskelion 
Trust Co. from 1999 through 2006.^^® In 1998, Mr. Snelling transferred 
his share of each company to Paul Moore, but Claycroft and Dalecroft 
continued to own one share of each other’s stock.^^’ This ownership 
continues to date. All returns for both companies show total authorized 
capital of 2,000 British pounds and two shares issued, with 2 British 
pounds of capital contributed. All returns of both companies since 1989 
show the principal trade or business as “nominee. 

The Isle of Man records show that Jackstones Limited was 
incorporated on April 26, 1999, that its principal business was “holding 
company,” and that the initial issue of one share of stock was subscribed 
to by Trident Nominees (lOM) Limited.^^’ Annual corporate returns 
show that Trident Nominees was replaced as the shareholder in 2000 


8/14/81 Declaration of Compliance with Requirements of the Companies Act - 
Dalecroft Limited; 8/14/81 Declaration of Compliance with Requirements of the Companies Act 
- Claycroft Limited. 

Memorandum of Association of Dalecroft Limited; Memorandum of Association of 
Claycroft Limited. 

Subscribers’ Resolution Appointing the First Directors of Dalecroft Limited; 
Subscribers’ Resolution Appointing the First Directors of Claycroft Limited. 

3/4/83 Annual Return of a Company having a Share Capital - Dalecroft Limited; 
3/4/83 Annual Return of a Company having a Share Capital - Claycroft Limited. 

From 1983 through 1987, the returns were filed by Snelling Moore & Co. From 1988 
through 1998, they were filed by Europlan Trust Co. at the same address as Snelling Moore and 
Co., and from 1 999 to 2006, they have been filed by Triskelion Trust Co., which used the same 
address as Europlan Trust had, until 2004, when Treskilion Trust was acquired by Standard Bank 
(lOM) and moved to their address. 

See, e.g., 1/14/00 Annual Return of a Company having a Share Capital - Dalecroft 
Limited; 1/14/00 Annual Return of a Company having a Share Capital - Claycroft Limited. 

1/14/98 Annual Return of a Company having a Share Capital - Dalecroft Limited; 
1/14/98 Annual Return of a Company having a Share Capital ~ Claycroft Limited. 

1/14/00 Annual Return of a Company having a Share Capital - Dalecroft Limited; 
1/14/00 Annual Return of a Company having a Share Capital ~ Claycroft Limited. 

Memorandum of Association of Jackstones Limited; 4/28/00 Annual Return of a 
Company having a Share Capital of Jackstones Limited. 
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through Jackstones’ dissolution in 2004 by Sanne Corporate Nominees 
Limited. All these returns were filed by Trident Trust Company. 

Sanne Corporate Nominees Limited and its affiliate Sanne Corporate 
Services Limited appear to have some connection with Trident or its 
employees.^' 

Quellos representatives Chuck Wilk and Jeffrey Greenstein 
disclaimed any knowledge of Bamville’s and Jackstone’s ownership, 
other than to say that Euram must have had some relationship with those 
companies, because Quellos communicated with Bamville and 
Jackstones through Euram.^^^ Chuck Wilk said Quellos relied on Euram, 
which he said told him they knew the ownership of Bamville and 
Jackstones, in concluding that the two companies were independent of 
one another. Jefferey Greenstein said that Euram assured them the 
counterparties (Bamville and Jackstones) had the wherewithal to deliver 
on their mutual promises. Both insisted that Euram was a large and 
respectable European banking organization and that it was appropriate to 
rely on them for their aspects of the transaction.^” 

Euram Stmctured Products Group Head John Staddon told the 
Subcommittee that it was Quellos who wanted offshore entities involved 
in the creation of the portfolio: 

“Soon after its inception in late 1999, Euram was approached 
by the Quellos organization to provide [execution] services 
for a transactional stmcture Quellos had developed with US 
counsel and which it had expected to implement with its own 
client base. Specifically, the stmcture in question (which was 
generically referred to by Quellos as the “Point” strategy) 
involved the deployment of two offshore entities which 
would engage in a mutual trading program relating to US 
publicly traded securities . . . .” 

Mr. Staddon told the Subcommittee that Euram did not know who 
owned Bamville and Jackstones: 


See, e.g., 4/28/00 Annual Return of a Company having a Share Capital of Jackstones 

Limited. 


The authorized signatories for Sanne Corporate Services Limited on behalf of 
Jackstones include David Bester, Richard Scott, and Gordon Mundy, three of the individuals 
from Trident Trust who served as officers of some of the Wyly related offshore corporations 
managed by Trident Trust. 

Subcommittee interview of Mr. Wilk (6/26/06 and 6/28/06); Subcommittee interview 
of Mr. Greenstein (6/28/06). 


Id. 
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“Euram had no direct relationship with any of these entities. 
Euram was involved in seeking the services of a third party 
corporate administrator with suitable contacts in the Isle of 
Man who obtained the use of Bamville and Jackstones for the 
trading activity in question.^"* Claycroft and Dalecroft [the 
nominal owners of the Bamville shares] are known to us as 
companies that were typically used by the Isle of Man 
administrator (Treskillion Tmst Company) as holders of 
subscriber shares for newly formed entities. 

Euram has no and has never had any ownership interest in 
any of these entities. Nor did Euram control any of them. 

On one oceasion Euram did obtain a power of attorney from 
the directors of Bamville and Jackstones to execute certain 
transaction documents on their behalf outside of Isle of Man 
working hours. We believe that Bamville and Jackstones 
were ultimately held under common beneficial ownership, 
although we do not have personal knowledge of the identity 
of the beneficial owner or owners. We likewise do not know 
the beneficial owners of Claycroft and Dalecroft.”^^^ 

Although Quellos and Euram both claim to have no knowledge of 
who was behind Bamville and Jackstones, HSBC was told a different 
story when the POINT strategy was described to it in an effort to secure 
the bank’s assistance in providing financing for three of the trades. For 
example, in a memorandum related to a loan committee 
recommendation, HSBC summarized what it understood from Quellos 
about Bamville and Jackstones: 

“Bamville Limited and Jackstones Limited are Isle of Man 
companies each owned by a trasts [sic] with mutually 
overlapping boards. Both Bamville and Jackstones are 
Investment Companies organized and managed by EURAM 
Advisors, ... a subsidiary of EURAM Bank AG fromVienna 
Austria. The Bamville and Jackstones boards are different 
enough so as not to be considered controlled by the same 
person or group of persons.”^® 


234 7/24/06 email from Mr. Staddon responding to a 7/19/06 letter from tlie 
Subcommittee (clarifying that, although his dealings were with Triskelion Trust, Jackstones was 
actually administered by Sanne Corporate Services Limited, apparently at Triskelion’s behest). 

7/15/06 email from John Staddon to the Subcommittee. 

Untitled memorandum pertaining to HSBC loan commitment (HUI0000885-87, at 

86 ). 
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In an August 22, 2001 email relating to HSBC’s request for 
ownership information in connection with its anti-money laundering due 
diligence, Euram’s John Staddon wrote to Chuck Wilk: 

“Bamville is owned jointly by Claycroft Limited and 
Dalecroft Limited, both Isle of Man companies. Jackstones 
is wholly owned by Sanne Corporate Nominees, Limited. 

Eaeh of these corporate owners are nominee companies 
controlled and administered hy two separate trustee and 
corporate administration operations in the loM. I am not at 
all keen on revealing the ultimate beneficial owner. If there 
is persistence on it by HSBC, then I guess we can certify that 
the person in question is an existing client of Euram Bank 
and that we can testify for his reputation and good standing 
accordingly.”^^’ 

Although this email clearly suggests that one person was the beneficial 
owner of both Bamville and Jackstones, Mr. Staddon explained in a 
written statement submitted to the Subcommittee that what he was 
suggesting to Mr. Wilk in the above-quoted language is that: 

“[I]f HSBC insisted upon knowing the identity of the 
ultimate beneficial owner(s) of those entities, then I would 
press for disclosure of their identities from the Isle of Man 
administrators. As a hypothetical way to resolve the question, 
those ultimate beneficial owners could then become clients of 
Euram Bank, which would undertake a ‘know your client’ 
review of them, from which we would then be able to provide 
an interbank assurance as to their reputations and net worth. 

This never came to pass, and so that process did not take 
place and the individual(s) concerned did not become clients 
of Euram Bank. We did not seek to verify the ownership 
stracture of those entities any further.”’^* 

Chuck Wilk forwarded the Staddon email to Brian Hanson with the 
instractions to “keep this for our records but do NOT forward to HSBC. 
They approved the deal this morning without this information.”’^’ When 
Bamville opened an account at HSBC in 2001, the account application, 
signed by Bamville director Paul Moore, indicated that the owners were 


PSI-QUEL08905. 

7/24/06 letter from Mr, Staddon to the Subcommittee, responding to a Subcommittee 
letter dated 7/19/06. 


239 


8/22/01 email from Mr. Wilk to Mr. Hanson (PSI-QUEL08905). 
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Claycroft Ltd (50 %) and Dalecroft Ltd (50%). Moore also certified that 
the source of Bamville’s cash flow was not profits on the purchase and 
sale of securities, but “fees from sales transactions.” A narrative 
description of unusual expected account activity stated: “Bamville is an 
SPV set up to engage in trading/investment in technology stock. The 
HSBC A/C is used when stock is sold to 3"“* parties. The amounts that 
flow through the account are large but then quickly go to zero as the 
revenues are used to buy stock from the market/other parties some in 
excess of $100,000,000. Approx 3 transactions take place a year.”^'’” 
When HSBC later updated its due diligence in 2003, its Know Your 
Customer form reported that “Bamville is a wholly owned subsidiary of 
European American Investment Bank, an Austrian Investment Bank. 
Bamville is used to facilitate the sale of investment assets.”^"* 

HSBC did not have equivalent KYC information for Jackstones, 
which also had an account at the bank. However, the bank did receive 
powers of attorney giving Euram employees John Staddon and Rajan 
Puri authority to open and manage accounts for both companies, and 
the account opening forms for both entities were forwarded together to 
Mr. Puri by HSBC. 

From the above facts, it appears that there are several versions of 
Bamville/Jackstones ownership. In the final analysis, no one was able to 
tell the Subcommittee who was really behind Bamville and Jackstones 
or whether, as appears from the circumstances, they had common 
ownership. Quellos said they did not know who the owners were and 
that they relied on Euram to vouch for the Isle of Man entities. Euram 
said it was Quellos who wanted the paper portfolios created through two 
offshore entities in a “mutual trading program” and admitted arranging 
the Bamville/Jackstones “trades,” but insisted they did not know who 
owned the companies. HSBC did not require the information under their 
Know Your Customer due diligence practices at the time. The only 
people who possess this information, which is critical to determining the 
tmth about these $9.6 billion transactions, are the trast and corporate 
administrators in the Isle of Man, who are barred by law and custom 
from revealing it. 

Because Bamville and Jackstones were incorporated and 
administered in the Isle of Man, where strict financial secrecy is 


™ 12/26/03 HSBC Know Your Client form (HUI0002297-301). 

M- 

Power of attorney and passport photo (Rajan Puri) for Bamville, Ltd. (HUI0002295, 
HUI0002302); powers of attorney (2) and passport photo (Rajan Puri) for Jackstones, Ltd. 
(HUI0002323-25). 
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observed, it is also impossible to obtain direct evidence whether either of 
these companies had any assets other than the contracts with each other, 
or whether either company had any means of paying the other when the 
market inevitably moved the value of the stocks so that one gained and 
the other lost on the transactions. However, on the annual returns fded 
with the Isle of Man Financial Supervision Commission, both Bamville 
and Jackstones reported total authorized capital of 2,000 British pounds 
(of which 2 pounds were paid in for Bamville and 1 pound was paid in 
for Jackstones).^''^ Each return of both Bamville and Jackstones, 
including the returns for the period in which Bamville and Jackstones 
were purportedly trading in securities to the tune of $9.6 billion, reported 
a total outstanding indebtedness of “nil. It is doubtful, to say the 
least, that either had the ability to make good on obligations totaling 
over $9.6 billion. 

The POINT Transactions 

As previously noted, Quellos assisted six clients to conduct six 
separate transactions over the period 2000 through 2002. These 
transactions fell into two distinct groups that differed primarily in the 
degree to which they required outside cash to accomplish the trade. The 
first three transactions were arranged for Quellos clients Robert Wood 
Johnson, IV of New York, and two other individuals from New York 
and Texas. All of their trades were conducted and “unwound” in 2000, 
although the documentation was not completed until the following year. 
The second group of transactions involved two trades for two Quellos 
clients in New York and one transaction for Haim Saban of Los Angeles 
California. These trades were conducted and “unwound” in late 2000 
and 2001, although their documentation was also not completed until 
2002. Because the trades within each group were quite similar, the 
Subcommittee chose to focus on one transaction from each group - Mr. 
Johnson’s from the first group and Mr. Saban’s from the second. 
However, some emails pertaining to the other clients will be considered 
below, to the extent that they shed light on what happened to all of the 
transactions in the same group. 


See, e.g., 2/12/01 Annual Return of a Company having a Share Capital of Bamville 
Limited; 4/28/00 Annual Return of a Company having a Share Capital of Jackstones Limited. 

Section 79 of the Isle of Man Companies Act 1931 defines the “registrable charges” 
that must be reported as indebtedness on the annual returns as including “a charge on book debts 
of the company.” A representative of the Isle of Man Attorney General has advised the 
subcommittee that Bamville’s claimed obligation to return the cash collateral to Jackstones 
might create such a charge, but that it would be necessary to review the documents to be sure. 
7/27/06 email from Lindsey Beimingham of the Isle of Man Attorney General’s office to the 
Subcommittee. 
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Reka Transaction (Robert Wood Johnson IV) 

Robert Wood Johnson IV is a member of the founding family of 
pharmaceutical giant Johnson & Johnson. He is chairman and CEO of 
The Johnson Company, Inc., and has owned the New York Jets football 
team since 2000. He is Executive Chairman of the Juvenile Diabetes 
Foundation and is active in numerous other charities.^'*’ He is referred to 
as “Woody” in some Quellos documents. He was represented in many 
of his dealings with Quellos by Johnson Family Chief Financial Officer 
Joel Latman. 

Mr. Johnson told the Subcommittee that his purchase of the New 
York Jets in 2000 was financed in part by the proceeds of the sale of 
securities at a substantial capital gain. Since, in any large financial 
enterprise such as his, taxes are viewed as one of many expenses, he 
asked Larry Scheinfeld, his long term financial accountant at KPMG, to 
begin looking for ways he could mitigate the capital gain tax on the 
securities sales he was planning. This was around the time Mr. 
Scheinfeld left KPMG to join Quellos. After a few followup inquiries 
by Mr Johnson, Mr. Scheinfeld indicated he might have found an idea 
that would help. Mr. Johnson said he did not remember any details, but 
that Mr. Scheinfeld proposed a method of deferring taxation of the 
capital gain to future years.^''* 

It appears from the documents reviewed by the Subcommittee that 
Quellos was proposing a loss importation strategy for Mr. Johnson 
before the POINT strategy was developed,^'” and he was expressing an 
active interest in POINT as early as October 28, 1999.^'** Mr. Johnson 
had tentatively decided to purchase the POINT strategy by December 
20, 1999, when Mr. Scheinfeld emailed Mr. Wilk and Mr. Greenstein: 
“Joel [Latman] called, he has given us the full speed ahead (whatever 
that means) . . Mr. Greenstein asked in response: “Are we firm on 


“ Bloomberg Profile on Robert Wood Johnson IV (PSI-QUEL06922-27). 

Subcommittee interview of Mr. Johnson (7/20/06). 

“ Memorandum on Quadra Custom Strategies, LLC Gain Deferral Trade “given to 
Woody by LBS” (PSI-QUEL10925-26). 

1 0/28/99 email on “POINT” from Mr. Scheinfeld to Mr. Greenstein (PSI- 
QUEL10600)(“Woody called to make sure everything is moving forward.”). See also 12/22/99 
email from Mr. Wilk to Mr. Scheinfeld (PSI-QUEL22601)(“Woody called today to make sure 
we are working on his case. I assured him we were.”). 


12/20/99 email from Mr, Sheinfeld to Mr. Wilk (PSI-QUELl 1570). 
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100 or 200 [million dollars] Mr. Wilk answered: “$300MM; 150 
for [redacted by Subcommittee] and 150 for Woody. Ain’t capitalism 
great!”^^' On January 1 1, 2000, Chuck Wilk emailed Larry Scheinfeld: 
“Well I guess congratulations are in order but boy do we have our work 
cut out for us now on POINT.” Mr. Scheinfeld replied: “Now I just 
hope Woody doesn’t get cold feet or have the IRS select his return for 
audit!”"'" 


The fees for the transaction were pegged to the amount of the loss. 
For example, an internal Quellos email written at a time when the 
amount of loss needed by Mr. Johnson was thought to be SI 35 million 
stated: “The total [present value] fee of 2.7mm is 2% of the 135mm 
notional amount of the trade.”"'" The fee was not necessarily to be paid 
in the form of a transaction fee, but was nevertheless known to be a fee 
calculated as a percentage of the loss. For example, in the Johnson case, 
the fee took the form of a stream of monthly payments under an 
“advisory agreement,” but was still seen by Quellos as a transaction fee. 
An October 25, 2001 email between Quellos employees Brian Hanson 
and Andrew Robbins referred to the “2% fee paid in form of advisory 
agmt w/RWJ for $2.9 [million].”"'’' In an interview with Subcommittee 
staff, Chuck Wilk pointed out that any number can be expressed as a 
percentage of any other number, and denied that Quellos’ fee for setting 
up the transaction was intended to be a percentage of the loss."" 
However, Brian Hanson stated that he believed Quellos’ fee was tied to 
the losses generated, and that he most likely learned that from Mr. 
Wilk."'® He also said that a fee that was two percent of the loss was the 
target, although he was not sure if the fee ended up at precisely two 
percent on all the trades. He indicated that he typically would feed in a 
factor of two percent for Quellos’ fee whenever he would run a 
computer model of a POINT transaction. Jeffrey Greenstein stated that 
the amount of the loss generated by the transaction was the “starting 
point for the fee in negotiations.”"'" However, in an email to Chuck 


12/20/99 email from Mr. Greenstein to Mr. Sheinfeld and Mr. Wilk (PSI- 
QUELllSTO). 

12/20/99 email from Mr. Wilk to Mr. Greenstein (PSI-QUEL11570). 

1/11/00 email from Mr. Wilk to Mr. Scheinfeld and response (PSI-QUEL10680). 

4/17/00 email from Mr. Baier to Norm Bontje, Mr. Wilk, and Mr. Scheinfeld (PSI- 
QUEL10633). 

10/25/01 email from Mr. Hanson to Andrew J. Robbins (PSI-QUEL25004). 
Subcommittee interview of Mr. Wilk (6/6/00). 

Subcommittee interview of Mr. Hanson (6/27/00). 

Subcommittee interview of Mr. Greenstein (6/28/00). 
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Wilk on planning one client’s transaction, he observed that an increased 
loss would result in increased fees because the fees “are based on the 
loss amount. 

According to Mr. Wilk, the POINT strategy was originally 
designed to have the client’s purchase of the LLC from Bamville funded 
with cash or borrowing. However, that was changed for the first three 
transactions because Mr. Johnson had another business transaction 
pending that was using up his cash and borrowing ability. Quellos 
therefore arranged for the POINT transactions for Mr. Johnson and 
another client to be “seller financed,” or funded with Mr. Johnson’s 
entity’s promise to pay for the trading company with the loss stock in the 
future. Since Quellos had things set up that way when the third client 
decided to invest, Quellos used the same form for his transaction, but 
later followed the original plan for the next three transactions.^^® 

Quellos presented the POINT trade to Mr. Johnson’s 
representatives as an opportunity to purchase a tax loss for cash, some of 
which might be offset by fluctuations in value of the stock purchased. 

On February 1 1 , 2000, Jeffrey Greenstein wrote to Joel Latman at the 
Johnson Company: 

“We approximate the upfront cash requirements to be 6-7% 
of the anticipated losses ($300,000,000) plus the NPV of 1% 
paid over multiple years. This cash requirement is a worst 
case scenario. If the basket of stocks modestly appreciates 
(between 1-5% from the purchase price) then all or a portion 
of the cash requirement will be available on expiration of the 
six month collar. If the stocks appreciate 5% or more then 
the maximum cash return will generate a net profit (after 
fees/costs) of 3% on the entire $300,000,000. Depending on 
market movements during the six month collar we may have 
the flexibility to liquidate the position early and recoup a 
good portion of the initial cash.”^“ 

That the securities investment was viewed as a way to cover part of the 
fees if the stock went up is also suggested by an internal Quellos email 
discussing a conversation with a client’s lawyer about when to get out of 
the trade: 


1 1/10/00 email from Mr. Greenstein to Mr. Scheinfeld and Mr. Robbins, cc: Mr. Wilk 
(PSI-QUEL25003). 


Subcommittee intervie’w of Mr. Wilk (6/26/00). 

2/1 1/00 fax from Mr. Greenstein to Joel Latman (PSI-QUEL10920). 
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“Leslie just phoned me to talk about profitability. Amongst a 
few other items, he wanted to let me know that they want out 
as soon as they’re in the black (net of fees).”^®' 

Quellos and the lawyers made numerous references to the “optics” 
of the transactions and the need to document their “economics.” 
Internally, Quellos referred to the transaction as a “tax trade,”^'’^ but for 
documents going to third parties, an attempt was always made to 
emphasize the non-tax aspects of the trade. For example, in an email on 
April 4, 2000, Chuck Wilk wrote Chris Hirata: “The first transaction is 
scheduled to close 4/15. . . . We need to put a ‘one pager’ together 
describing the trade in both economic and tax terms (but a little fuzzy on 
the tax piece). 

Internal Quellos memoranda show that, although the warrants were 
held out as providing the potential profit and the non-tax business 
purpose of the structure, Quellos never intended that the warrants would 
actually be sold into the market. Rather, Quellos intended that the 
warrants would be redeemed, giving back the premiums that were 
supposed to be the source of the economic profit. A draft outline of the 
POINT trade dated August 5, 1999 explained three different reasons 
why the warrant was critical to the tax purpose of the scheme. First, the 
Trading Partnership (which had to hold the loss stock in order to give the 
tax loss to the U.S. taxpayer), could be justified as being necessary for a 
non-tax purpose of making the warrant more marketable.^®'* Second, the 
outline explained that the warrant would also help the structure look like 
a normal European financial product: “the equity ownership of the SPV 
now has a payoff pattern that resembles securities regularly issued by 
European investment banks and commonly referred to as BLOCS or 
HYPOS. Third, the outline made clear that the source of the 
purported economic profit on the transaction was going to be the warrant 
premium: “The premium received from selling the option/warrant is 


1 1/19/01 email from Mr. Hanson to Mr. Robbins and Mr. Wilk (PSI-QUEL25005). 

See, e.g., 4/1 1/00 email from Mr. Scheinfeld to Bart Anderson and John Baier (PSI- 
QUEL10631) (“Woody will be using the money in his account to do his tax trade.”). 

263 4/4/00 email from Mr. Wilk to Mr. Hirata (PSI-QUEL22490). 

8/5/99 email from Mr. Greenstein to Mr. Wilk (PSI-QUEL22581-82)(“attached are 
some initial thoughts.”) and attached draft outline (“To satisfy warrant purchasers concern 
regarding Fund’s ability to deliver underlying stock if the warrant is exercised, Fund creates 
bankruptcy remote entity and deposits asset(s) in SPV (that must be taxed as a partnership for 
US. tax purposes).") (Emphasis in original). 


Id. 
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used to pay the owner an attractive yield substantially above comparable 
securities.”^'’® 

The projections prepared by Quellos for Mr. Johnson and his 
advisors confirm that the purported ability of the transactions to produce 
economic profit was almost entirely dependent on the premium earned 
from the sale of the warrant, or the “BLOC” portion of the structure. 
These projections claimed that, with a $54,085,290 premium from a 
warrant invested to produce extra income, the POINT strategy would 
produce a profit for Mr. Johnson of from $20 million to $76 million, 
under virtually every seenario. However, subtracting the warrant 
premium from the calculations shows that, if the warrant were never 
issued into the market to produee the premium, the strategy would lose 
money unless the underlying stoek went up substantially, and even then 
the amount of possible income would be much smaller.^®’ 

In other words, if the warrant were removed from the ealculus, the 
prospeet for profit was all but eliminated unless the prices of the stocks 
in the portfolio rose very substantially. The evidence reviewed by the 
Subeommittee shows that there was never any intent to profit from the 
issuance of a warrant. According to the August 5, 1 999 outline of the 
POINT transaction, the next step after the U.S. taxpayer purchases the 
SPV [Trading Partnership] containing the loss stock and the warrant 
premium, and puts the previously held stoek that is about to realize a 
gain into the SPV [Trading Partnership], is to liquidate the assets and 


M- 

One series of projections presented three different scenarios: One year duration of the 
trade with the warrant outstanding, one year duration with the warrant hedged, and five year 
duration with the warrant outstanding. The first one year projection showed profits of $22 
million to $60 million regardless of whether the stock in the “basket” went down 20 percent, 
stayed flat, or went up 20 percent. Schedule labeled “POINT - One Year Duration (Warrant 
Outstanding)” (PSI-RWJ000268). However, if the $54,085,290 to be earned on the warrant 
premium is subtracted from the calculation, the projections would show a $32 million loss if the 
stock declined 20 percent, a $14 million loss if the stock stayed flat, and a $6 million profit only 
if the stock went up 20 percent by the end of the year. The second one year projection, with the 
warrant “hedged,” showed $4 million to $7 million losses if the stock stayed flat or declined 20 
percent, but a $1.5 million profit if the stock went up 20 percent. Schedule labeled “POINT - 
One Year Duration (Warrant Hedged)” (PSI-RWJ000269). If the warrant premium and interest 
(and offsetting hedging costs) are eliminated from the calculation, the projections would again 
show a $32 million loss if the stock declined 20 percent, a $14 million loss if the stock stayed 
flat, and a $6 million gain if the stock appreciated 20 percent. The five year projection showed a 
loss of $ 1 0 million if the stock declined 50 percent, a $24 million profit if the stock stayed flat, 
and a $76 million profit if the stock went up 50 percent. Schedule labeled “POINT - Five Year 
Duration (Warrant Outstanding)” (PSI-RWJ000270). However, if the warrant premium and 
earnings are removed from the calculation the projected results would be a $78 million loss if the 
stock declined 50 percent, a $44 million loss if the stock stayed flat, and an $8 million profit if 
the stock went up 50 percent. 
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redeem the warrant?'’* A second version of the outline created six days 
later stated the plan more clearly: “Subsequent to the closing on the 
ownership units, [Quellos] evaluates the economic benefit of leaving the 
covered warrants out in the market and decides to ... redeem the 
warrant. 

Although a Warrant document and a subscription agreement were 
signed by the Trading Partnership and a Euram subsidiary in each of the 
transactions, no money ever changed hands. Each subscription 
agreement contained a provision permitting the subscriber to “put” the 
warrant back to the issuer at any time if the underlying stock was sold,^^° 
and another provision permitting the subscriber to hold on to the 
premium (in an account in the name of the issuer)^^’ until the warrants 
were exercised or put back to the issuer. In each actual transaction, 
the underlying stock was sold within one to two months and the warrant 
was returned to the issuer, with no gain or loss to either party. That all 
this was pre-arranged is indicated not only by the 1 999 outlines, but by 
the fact that the warrant “unwind” documents for at least one of the other 
transactions were prepared in advance of the transaction.^^* A draft 
checklist for the same transaction showed the “warrant unwind 
agreement” scheduled for 14 days after the warrant was to be issued.*^'' 

In addition, in the Saban transaction, discussed below, some of the profit 


8/5/99 email from Mr. Greenstein to Mr. Wilk and attached draft outline (PSI- 
QUEL22581"82)(“attached are some initial thoughts.”). 

8/1 1/99 email from Mr. Wilk to Mr. Greenstein and attached draft outline (PSI- 
QUEL22589-91). 

See, e.g., Titanium Trading Partners/EA Investment Services Ltd. Subscription 
Agreement at para. 6 (PSI-QUEL26697-703). 

It is not clear that the BVI entity EA Investment Services Ltd. ever had any funds with 
which to pay the premium. When Quellos needed an account statement to document the 
premium amount and interest earned for one of the transactions, it had to provide EA Investment 
Services with a format to use in preparing a statement. 7/27/00 email from Mr. Hansen to Rajan 
Puri (PSl-QUELl 1432-33)(‘T assume that at some point we are going to get account statements 
from these guys, right??? Maybe you can work on them for some. Also, how about EurAm 
statements that reflect the Warrant premium deposit and accrued interest??? I sent John 
[Staddonj a copy of what we think a statement should look like.”). See also 7/31/00 email from 
Mr. Puri to Mr. Hirata (PSI-QUELl 1 267)(sending back “draft BVI interest statements” for 
Quellos review). 

See, e.g., Titanium Trading PartnCTs/EA Investment Services Ltd. Subscription 
Agreement at para. 2(c) (PSI-QUEL26697-703). 

See, e.g., 9/4/01 email from Shaikh Arfan [Euram] to Mr. Hansen (PSI-QUEL23128- 
30). 


Draft “Titanium Checklist” (PSI-QUEL29273-77). 
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projections actually assumed that the warrant would be put back, and the 
cost of doing so exactly cancelled out the premium received.^’^ 

The warrant issued by the trading partnership was even referred to 
by Euram as a “virtual” warrant. In an email on the drafting of the 
warrant documents, Rajan Puri of Euram explained to Chris Hirata and 
Chuck Wilk why a particular drafting suggestion was not being 
accepted: 

“John [Staddon] consciously excluded element (b) . . . from 
his draft; this is because we believe this is an unusual term, 
which is unnecessary given the “virtual” nature of the 
warrant issue . . . the last thing we want to do is draw 
attention to this element of the structure, by inserting 
unusual, or non-market standard terms into the 
documents.”^’® 

It is clear from the correspondence that the “economics” were 
designed to improve the appearance of the transactions for tax purposes, 
and that all parties were in reality focused almost exclusively on the tax 
loss to be acquired. For example, an email from Quellos employee 
Andrew Robljins to Mr. Wilk on April 17, 2000, described a 
conversation with Mr. Johnson’s representatives in which they asked for 
more details on a series of questions.^’’ All of the questions pertained to 
the costs of implementing the plan and how the costs would be financed. 
Neither this email nor any other makes any mention of a concern on the 
part of Mr. Johnson or his representatives over the profit making aspects 
of the transaction.^’® A week later, Joel Latman sent a fax to Mr. 


Profit/Loss Projections labeled “2000 Trading Partners, LLC” (PSI-QUEL36835-51). 

™ 4/18/00 email from Mr. Puri to Mr. Hirata and Mr. Wilk (PSI-QUEL13285-86). 

4/17/00 email from Mr. Robbins to Mr. Wilk (PS1-QUEL22570). 

A different POINT investor apparently did not realize that the investment in the 
basket of stock was hedged against loss if the stock prices declined after the transaction started 
and thought that the decline in tech stocks then underway would result in a real loss. Several 
days into his trade, he wrote Mr. Greenstein: 

“Dear Jeff: 

“For two years now I have studiously averted the overhyped NASDAQ. My 
disdain for those stocks must have been obvious from my lack of interest in 
choosing the ones which went into our portfolio. I had no idea that your structure 
was a speculation on the NASDAQ and had I known I would have never entered 
into it. I cannot understand how you in all good conscience could even suggest 
such a thing after April's carnage. It really makes me question [Quellos’] 
judgement and worry about the other money I have with you. I have been 
absolutely miserable for the past two weeks as a result of this partnership. I want 
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Robbins transmitting documents on the formation of two entities being 
formed by Mr. Johnson for use in the transaction and concluding: “The 
amount of loss that we can use should be $145 [million].”^’® Mr. 
Robbins immediately wrote Chuck Wilk that “The number they want is 
$145.0.”^“ 

The Johnson trades took place on May 5, 2000. As it was 
ultimately documented, the following events took place on May 5: 

• Bamville contributed the Johnson “basket” of stocks 
selected from the original Bamville/Jackstones portfolio 
to Reka Limited, a Cayman Islands Limited Liability 
Company previously formed on April 1 1, 2000,^*' for 
the purpose of holding the shares, in exchange for 1,000 
shares of Reka stock.^*^ 

• Woodglen I LLC (owned 99.9% by Mr. Johnson and 
.1% by his wholly owned corporation Woodglen I 
Inc.)^“ purchased 99.9% of Reka from Bamville for 
$103,838,5 10, payable on August 17, 2000 or earlier 
“unwind date.” Payment of the purchase price was 
secured by a pledge of the Reka shares back to 
Bamville. Woodglen I LLC paid Bamville cash of 
$3,466,248 as “prepaid interest.”^*'* 


you to draw up a very clear schedule which explains how the puts lose value as 
they get closer to expiry so that we don't just sit there like slugs waiting for some 
miracle which would have no logical basis to occur. I feel I was mislead by you 
and you need to figure out a way of getting me out of this. Every day we get 
closer to expiry. I have never been afraid of risk when there is a logic for it, and 
an upside but there is none here, and we have no control.” 

Mr. Greenstein wrote back to suggest a telephone conversation to discuss the situation and try to 
put his mind at ease, and forwarded the exchange of messages on to Larry Scheinfeld and Chuck 
Wilk with the comment: “I believe we have a problem brewing. Obviously we need to make 
sure this doesn’t happen again. One thing, Joel [Latman] and Woody get it!” (PSI- 
QUELn598). 

4/24/00 fax from Mr. Latman to Mr. Robbins (PSI-QUEL06938). 

4/24/00 email from Mr. Robbins to Mr. Wilk (PSI-QUEL10863). 

4/1 1/00 Memorandum of Association of Reka Limited (PSI-QUEL271 62-63). 

5/5/00 Contribution Agreement (PSI-QLEL01776-79). 

8/11/00 notes of telephone call from Mr. Latman to Mr. Hirata (PSI-QUEL13182). 

5/5/00 Purchase Agreement (PSI-QUEL07163-68); 1 1/30/00 Amended and Restated 
Purchase Agreement (PSI-QUEL07051-57); 11/30/00 Amended Agreement (PSI-QUEL12680- 
81). 
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• Woodglen I Inc. (a corporation wholly owned by Mr. 
Johnson)^*^ purchased .1% of Reka from European 
American Corporate Services Limited (EAlCS)(a 
Euram subsidiary) for $103,942, payable on August 17, 
2000 or earlier “unwind date.” Payment of the 
purchase price was secured by a pledge of the Reka 
shares back to EAICS. Woodglen I Inc. paid EAICS 
cash of $3,470 as “prepaid interest.”^®^ 

• Bamville, Reka, and Jackstones entered into a 
“Novation Agreement”^*’ to reflect the change in their 
positions under the Bamville/Jackstones stock lending 
agreement as a result of transfer of the “shares” to 
Reka. Since Reka had received Bamville’s right to 
return of the shares on loan to Jackstones, Jackstones 
agreed to deliver the stock on demand to Reka; Reka 
acknowledged its right to the shares was subject to 
Jackstones’ right to return of the “cash collateral” and 
assumed Bamville’s obligation to return the cash 
collateral, but only to the extent of the present value of 
the stock.^** 

• Bamville gave Reka its note for $ 1 03,942,452 to cover 
the share of the cash collateral obligation to Jackstones 
assumed by Reka under the Novation Agreement.^*® 

• Reka purchased a collar^*“ from Bamville to protect it 
against a decline in value of the basket of stock. The 


8/1 1/00 notes of telephone call from Mr. Latman to Mr. Hirata (PSI-QUEL13182). 

5/5/00 Purchase Agreement(PSI-QUEL07044-49); 11/30/00 Amended and Restated 
Purchase Agreement (PSI-QUEL07036-42); 1 1/30/00 Amended Agreement (PSI-QUEL12677- 
78). 


5/5/00 Novation Agreement (PSI-QUEL07 170-74). 

Bamville was still obligated to return cash collateral equal to the loss amount if Reka 
demanded delivery of the stock, because Reka did not ^sume that obligation. 

5/5/00 Promissory Note (PSI-QIJEL07137); Amended and Restated Promissory Note 
(PSI-QUEL07138-39). 

A collar is a securities option transaction, sometimes involving a combination of a 
purchase of a put option, to protect against a decline in value of stock held by the purchaser, and 
the sale of a call at a higher price to generate income used to pay for the put. 
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net cost of the collar was $2,380,282 on May 5 and 
$720,905 on May 22, 2000.^®' 

• Reka issued a call warrant on the basket of stock to EA 
Investment Services Ltd., (EAISL) (a British Virgin 
Islands company controlled by Euram) for a premium 
of $50,547,000.^®^ The warrant contained a provision 
that, if the basket of stock was sold by Reka, EAISL 
reserved the right to “put” the warrant back to Reka at 
any time, in exchange for a return of the entire 
premium, plus all interest earned while it was invested. 

Reka agreed to let EAISL hold the premium in an 
interest bearing account. 

At the end of the day on May 5, 2000, the parties had the following 
obligations to each other under the trade documents; 

Jackstones owed Reka the shares of stock worth 

$103,942,452; 

Reka owed Jackstones cash collateral worth $103,942,452; 

Bamville owed Reka on a note for $103,942,452;^®^ and 

Woodglen I LLC and Woodglen I Inc. together owed 

Bamville a total of $103,942,452. 

After the trade date, Reka was holding a right to delivery of the 
shares from Jackstones, and Jackstones held a right to payment of the 
purchase price. Whichever way the market moved, one side or the other 
would be in the position of losing money. That is, if the stock prices 
went up, Jackstones would have to acquire shares from the market at the 
higher price to deliver to Reka. Conversely, if the prices went down, 
Reka could expect to receive less valuable shares and have to pay the 
full purchase price to Jackstones.^®'' As soon as the above arrangement 


5/5/00 Equity Option Transaction Confirmation (Put) (PSI-QUEL07059-63); 5/5/00 
Equity Option Transaction Confirmation (Call) (PSI-QUEL07065-68). 

“ 5/5/00 Subscription Agreement (PSI-QtJEL07141-47); 5/5/00 Warrant (PSI- 
QUEL07149-61). 

Reka also owed Jackstones the balance of the cash collateral equal to the loss amount 
of $144,901,611 on the Reka shares removed from the original portfolio. 

Alternatively, the party on the losing side could make a net cash payment to the other, 
rather than going through the steps of Jackstones acquiring and delivering stock to Reka, which 
would then have to sell them. 
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was in place, each party hedged the risk that the stock would move in the 
wrong direction as to it. Reka did this by purchasing a “collar” from 
Bamville.^^^ The collar was a combination of options on the stock in 
Reka’s basket that protected Reka against a decline in stock value, but 
also limited the amount of profit it could make if the prices went up. 

Reka paid Bamville $3 , 1 0 1 , 1 87 for the net cost of the collar.^®* 
Jackstones did not directly hedge its risk that it might have to deliver 
more valuable stock to Reka, but Bamville purchased from Bank of 
America a financial product called a “call spread” that would give 
Bamville the benefit of any rise in the price of the basket to the same 
extent that Reka could benefit from an upward price movement as 
against Jackstones.^^’ The cost of the call spread to Bamville was 
exactly covered by the “prepaid interest” that Mr. Johnson’s acquisition 
company, Woodglen I LLC, paid Bamville on the note for the purchase 
price of the 99.9 percent interest in Reka, plus the collar fees paid to 
Bamville through Reka.^®* 

After the trade was executed and while the parties were following 
the market looking for an appropriate point to exit the transaction. Chuck 
Wilk began to express concern about the disproportionate ownership of 
the two “partners” in Reka. Mr. Wilk wrote John Staddon; 

“What I do not like is that one purchaser owns 
99.9999999998% and the other purchaser who bought the 
nominee shares owns .0000000000002%. With identical 
rights and obligations the IRS is very likely to say we only 
have one member not two and therefore are not a partnership. 


Normally, a collar combination of options is purchased through a broker from the 
market from a financial institution that has the financial strength to make good on the 
obligations. In this instance, the “counter party” on the collar transaction was Bamville. 

3/13/02 email from Mr. Hanson to Amanda Nussbaum, a lawyer for Mr. Johnson 
(PSI-QUEL06807). 

Bamville’s call spread with Bank of America, set at 100 and 107 percent of the basket 
price (PSI-QUEL08644-46), was a mirror image of the collar that Reka had with Bamville, 
where the put was at 100 percent and the call was at 107 percent (PSI-QUEL06803). As a 
consequence, for every dollar that Jackstones would have to pay Reka if the price of the basket 
rose after 5/5/00, Bamville would receive a dollar from Bank of America under the call spread, 
up to 1 07 percent of the original basket price. If Jackstones had to pay Reka more than that, 
Reka would have to pass the excess along to Bamville under the collar. Conversely, if the 
basket price went down after 5/5/00, requiring Reka to take from Jackstones securities worth less 
than the original purchase price Reka was obligated to pay Bamville, Reka had a right under the 
“put” side of the collar to sell the securities to Bamville for the original purchase price. 

In a 4/28/00 email from Mr. Greenstein to Mr. Staddon on an identical trade being 
conducted for another Quellos client at about the s^e time as the Johnson trade, Mr. Greenstein 
explained: “Obviously the cost of the call spread will equal the combination of the pre-paid 
interest and the net debit on the options. This amount will be forward [sic] to Bank of America. 
A similar e-mail will be prepared for Woody’s trade.” (PSI-QUEL10705). 
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Game set and match IRS. However, if we can give the 
nominee shareholder some special rights (such as managing 
member, super-voting or economic preference) then we have 
an argument that there are two partners.”^®'* 

Mr. Staddon replied: 

“When we first discussed the issue of the spvs having to be 
capable of partnership treatment, you only mentioned that 
there needed to be more than one owner of shares (which is 
what we have). The only way of introducing different rights 
at this stage is to amend the applicable articles of association 
by creating two different classes of shares. This action can 
only be instituted from this point onwards and then at the 
behest of the new owners. I am not sure whether that would 
be helpful given that at the time of original purchase the two 
sets of shares carried the same rights.”^®” 

Mr. Wilk replied that he thought they would shift some ownership to the 
minority partner on the existing trades and perhaps employ different 
classes of stock for future trades.^®' However, it does not appear that any 
of this was done. 

On June 5, 2000, Mr. Johnson, his representatives, and Quellos 
decided to “unwind” the POINT trade. This unwind entailed reselling 
the basket of stock to Jackstones, terminating the stock lending 
transaction as to the Reka basket, unwinding the collar between Reka 
and Bamville and the call spread between Bamville and Bank of 
America, cancelling the Reka warrant, and cancelling out the remaining 
obligations. These were largely accomplished in the following steps, all 
on June 5: 


• Execution of an “Unwind and Purchase Agreement” in 
which Reka resold the basket of stock to Jackstones for 
$1 12,276,243 - a nominal $8,333,791 profit over the 
original sale price of $103,942,452. Since Reka still 
owed the purchase price from the original trade, this 
unwind resulted in a net obligation of Jackstones to 
Reka of $8,333,971.^®^ 


5/15/00 email from Mr. Wilk to Mr. Staddon (PSI-QUEL09058-60, at 59). 
” 5/15/00 email from Mr, Staddon to Mr. Wilk (PSI-QUEL09058-60, at 58). 
5/15/00 email from Mr. Wilk to Mr. Staddon (PSI-QUEL09058-60, at 58). 
6/5/00 Unwind and Purchase Agreement (PSI-QUEL07077-80). 
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• Execution of a “Tennination Agreement” that unwound 
the Reka collar with Jackstones for a net payment due 
from Reka to Bamville of $2,596,167.^“ 

• A “Tripartite Set-Off Agreement” in which Jackstones’ 
$8,333,791 debt to Reka was satisfied by (1) 

Jackstones’ agreeing to satisfy Reka’s $2,596,167 debt 
to Bamville under the collar unwind, and (2) 

Bamville’s assumption of the remaining $5,737,624 
balance in exchange for Jackstones’ note for that 
amount. Thus at the end of this step, Bamville owed 
Reka $5,737,624, and held Jackstones’ note for that 
amount.^®” 

• Bamville unwound its call spread with Bank of 
America, receiving from the bank $5,737,623,35.^®^ 

This amount is credited to Reka through Treskelion 
Trast Company®®® in settlement of Reka’s obligation 
under the Tripartite Set-Off Agreement. 

• EA Investment Services Limited exercised its “put” 
right under the Reka Warrant, returned the warrant to 
Reka, and kept the premium, which it had been holding 
for Reka, plus the interest it had purportedly been 
accming to the benefit of Reka.®®’ 

At the conclusion of the unwind, the only obligations outstanding that 
involved any of the Johnson entities were the original purchase debt on 
the basket owed by Woodglen I LLC and Woodglen I Inc. to Bamville, 
in the total amount of $103,942,452 and the $103,942,452 note from 
Bamville to Reka under the “Novation” on May 5, 2000.®®* The 
Subcommittee has not located any documents evidencing the offsetting 


” 6/5/00 Tennination Agreement (PSI-QUEL071 19-20). 

6/5/00 Tripartite Set-Off Agreement (PSI-QUEL07070-71). 

6/5/00 Bank of America N.A. Notice of Full Trade Unwind (PSI-QUEL08653). 

6/8/00 Bank of America Securities Wire Request (BA PSIQ00077); June 2000 Extract 
from Triskelion Trust Company Statement for Bamville Limited (PS1-QUEL06916), 

6/6/00 EA Investment Services Limited letter to Reka Limited (PSI-QUEL07122); 
6/30/00 EA Investment Services Limited Statement of Account (PSI-QUEL07181). 

™ None of the evidence available to the Subcommittee indicates what, if anything, 
happened to the $5,737,624 note Bamville held from Jackstones under the Tripartite Set-Off 
Agreement. 
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of these two obligations, but email communications between Euram and 
Quellos indicate that this was planned. On March 24, 2000, John 
Staddon wrote Chuck Wilk at Quellos that leaving the debt under the 
stock lending agreement payable by the Isle of Man entity (Bamville) to 
the Cayman entity (Reka) “works out quite nicely when it comes to 
payment of the deferred consideration by Delaware LP [the Woodglens] 
in that we can effectively set-off the two amounts (given that Cayman co 
is a sub of Delaware LP at such time, this should be relatively 
straightforward - in fact, I will refelct [sic] it in the sale and purchase 
agreement when it comes to the payment of the defrred [sic] price. In 
fact, the right to set off the Woodglens’ purchase debt against any 
obligations Bamville might owe to the Woodglens or their affiliates or 
subsidiaries is included in the two Woodglen agreements for the 
purchase of Reka.^''' Whether or not a document was prepared to effect 
a set-off of these two debts, it is clear that they cancelled each other out, 
so that neither the Woodglens and their Subsidiary Reka nor Bamville 
had a net obligation to the other. 

After the trade was unwound, Quellos and Euram turned their 
attention to preparing the documents to reflect what had purportedly 
taken place on May 5 and June 5, 2002. On June 7, Brian Hanson wrote 
John Staddon at Euram on another client’s trade: “Now that the unwind 
documents are fairly settled, we really need to push on getting all the 
documentation for each trade finished, signed, and filed. Particularly, 
we need to focus on [client name redacted by Subcommittee] this week. 
If you could send me final copies of all his docs (opening and closing) 
signed by the Isle of Man folks, then I will ensure that they are sent to 
[client] and signed. ... We should then focus on Woody and [client 
name redacted by Subcommittee] early next week.’’^'* Work actually 
began on the Johnson documents after June 17: “I have spoken with the 
client contact for the investors in Reka and Burgundy and have bought 
us some time. The expectation on their part is that we will have draft 
documents for the purchase of Reka and Burgundy by Monday. We are 
still reviewing the documents for Reka.”^'^ In fact, the drafting process 
lasted the remainder of the year, with the final “document wrapup” 
occuring in January 2001.^'^ 


” 3/24/00 email from Mr. Staddon to Mr. Wilk (PSI-QUEL10844). 

Woodglen I LLC Purchase Agreement, section 5.2 (PSI-QUEL071 63-68, at 64); 
Woodglen I Inc. Purchase Agreement, section 5.2 (PSI-QUEL07044-49, at 45). 

6/7/00 email from Mr. Hanson to Mr. Staddon (PSI-QUEL10075). 

6/15/00 email from Mr. Hanson to Rajan Puri at Euram (PSI-QUEL09558). 

1/9/01 record of meeting between Mr. Hanson and Mr. Latman (PSI-QUEL10149); 
1/9/01 record of meeting between Mr. Hanson and Mr. Puri (PSI-QUEL10151). Apart from the 



267 


- 102 - 

In an interview with Subcommittee staff. Chuck Wilk of Quellos 
insisted that preparing documents after the fact to confirm securities 
transactions was normal practice throughout the industry, citing the 
preparation of trade confirmations after market trades, dated “as of’ the 
trade date, as an example.^*"' However, the Quellos and Euram emails 
establish that the parties were doing more than confirming precise dollar 
and share amounts that could not have been known before the moment 
of trade, as occurs with normal securities trades. Nor were the 
documents in question dated “as of’ May 5 and June 5, 2000. The 
Quellos and Euram emails establish that, months after the trades took 
place, the purported terms of the transaetions were changing in 
significant ways during the drafting and editing process. As to the 
dates on the documents, nothing on the faee of any of the documents 
suggested to a reader that they were prepared after the dates they bore. 


documentation of the trades themselves, Quellos was making changes to the accounting journal 
entries on the entities’ books as much as 16 months after the events. See 9/14/01 record of 
meeting between Andy Robbins, Mr. Hanson and Mr. Latman (PSI-QUEL10223). 

Subcommittee interview of Mr. Wilk (6/28/06). 

See, e.g., 6/26/00 email from Mr. Staddon to Mr. Hanson and reply (PSI- 
QUEL10367-69, at 68)(discussing what the split between Woodglen 1 LLC and Woodglen I Inc. 
should be (99-1 or 99.9-.01)); 7/13/00 email from Mr. Puri to Mr. Hirata (PSI- 
QUELl 1242)(“rm happy with your changes to: 

- Global Call Warrant document 

- Subscription Agreement 

- Purchase Agreement (B’ville - Woodglen LLC) 

- Put option 

- Termination Agreement 

- Tripartite set-off’); 

7/14/00 email from Mr. Puri to Paul Moore, Director of Bamville (PSI-QUEL09562-63)(“. . . d) 
Termination Agreement - As part of the Unwind of the Tranch2, a Termination Agreement was 
signed by the following - Woodglen Inc, Woodglen LLC, Bamville Ltd, Reka Limited and 
Euram Corporate Services Ltd, to allow various netting arrangements. This unwind process has 
now been scaled back (due to personal tax considerations of the end-client) so that the 
termination agreement should simply refer to the unwind of the call and put options executed 
between Bamville and Reka. Therefore, rather than cross-out a number of the signatures on the 
original 5-way Agreement, can you simply re-execute on behalf of Bamville, the following 
signature page please . . .”); 9/29/00 email from Mr. Staddon to Mr. Hirata (PSI-QUEL09541 - 
52)(“ Attached is a form of Unwind Agreement by which I think we can document the close out 
of the novated stock loans and associated repayment of the cash collateral (or as is most likley 
part repayment) by Bamville to Jackstones. As you will see, I have completely eliminated any 
residual cash collateral obligation under the Stock Loan Agreements by having Bamville execute 

promissory notes in favour of Jackstones I also attach a revised form of Novation 

Agreement which provides a bit more specifics on the treatment of the cash collateral obligation. 
The new clause 3 is I think necessary in order to explain why LLC would be prepared to allow 
Bamville to retain the original cash collateral pot albeit subject to keeping the obligation to 
return it upon the due redelivery of the Borrowed Securities.”); 10/26/00 email from Mr. 
Scheinfeld to Mr. Latman (PSI-QUEL20464)(‘T spoke to Chuck yesterday. We are in agreement 
that the best plan is the one we discussed with the contribution and subsequent loanback. He 
tried to call you yesterday to finalize. Hopefiilly, you can talk today and then you can mn it past 
Ira for his input. I believe this is the best solution. . . .”). 
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The way Mr. Johnson’s transaction was structured, the “gain 
stock” that was to be shielded from tax by the Reka loss was not placed 
inside of Reka where the loss was being generated, so it was not possible 
to mix the loss stock with the gain stock to cancel out the taxable gain, 
as originally planned for the POINT transactions. Instead, when the loss 
stock was sold, another feature of partnership tax law was going to be 
used to get the loss out to where Mr. Johnson’s gain stock was. Under 
U.S. tax law, a partnership loss is passed out to the partners, who are 
allowed to claim their shares of the loss on their own tax returns, but 
only to the extent of their investment, or “tax basis” in their partnership 
interests.^'*’ If their partnership basis is less than the loss realized by the 
partnership, some of the loss can go unused. After the Reka trade was 
complete, Mr. Johnson and his advisors decided that Mr. Johnson could 
use additional partnership basis in Reka. Chuck Wilk told 
Subcommittee staff that he recalled Mr. Johnson’s lawyer Ira Akselrad 
saying “we want more basis in the entity than we currently have.” Mr. 
Wilk assumed that the reason for wanting more basis was “to get more 
tax attributes [losses] out.”^” 

Over the period June through September 2000, there was 
considerable discussion within Quellos about how to document the 
additional basis and what date to use for the transaction. The date was 
critical, because of the reason being used to justify the need for an 
additional contribution of capital that would provide the additional tax 
basis. On June 27, 2000, Mr. Staddon asked Quellos for an email 
explaining the “rationalization/argumentation for the additional note.”^'* 
Mr. Wilk wrote Brian Hanson: “we went over this before. The 
additional borrowing is to secure the warrant indenture which states that 
at any time if the warrant is not ‘covered’ the partnership must have a 
multiple of the shortfall in other collateral. The borrowings injected into 
the partnership by the investor is to secure that ‘uncovered’ position. 

The problem with this explanation is that the warrant had already been 
unwound, or cancelled, on June 5, 2000, seven weeks before this 
discussion took place. For this explanation to look reasonable, it would 
be necessary to backdate all documents pertaining to the injection of 
additional capital to a date prior to the warrant’s unwind. Rajan Puri at 


This “partnership basis” must be distinguished from the basis the partnership has in its 
own assets. The partnership’s basis in its own assets is what determines the amount of loss when 
it sells the assets, while the partner’s “basis” in his partnership interest determines how much of 
the partnership’s loss he can personally use. 

Subcommittee interview of Mr. Wilk (6/28/06). 

6/27/00 email from Mr. Hansen to Mr. Wilk (PSI-QUEL39692). 

6/27/00 email from Mr. Wilk to Mr. Hansen (PSI-QUEL39692). 
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Euram sent Chris Hirata at Quellos draft notes for the “additional basis 
creation” on July 13, 2000,^^® and Chris Hirata apparently contacted John 
Staddon at Euram to discuss the possibility that the investor would 
contribute cash to support the additional basis. Mr. Staddon responded: 

“1 got your message about how you think the additional 
capital injection into Reka is to be structured. The trouble is 
that I do not see how this can work. I had assumed that we 
would be having a circular funding pattern between the 
Woodglen entities, Reka and Bamville — such that no cash 
would need to actually pass i.e. purely book entry. If I have 
understood you correctly, you are in fact looking for the Reka 
capital to be invested in Euram fixed income instruments, the 
proceeds for which presumably could then be invested by 
Euram in Bamville paper. Unlike the pure book entry affair 
that I had originally understood, this would involve actual 
funding, balance sheet utilisation and a regulatory capital 
cost, somtehing [sic] which we can not accommodate in the 
amounts required for these stmctures.”^^' 

All further discussions of the subject involved documenting the 
additional capital contribution by book entry, or offsetting obligations. 
On August 1, 2000, Mr. Puri emailed Chris Hirata: “CHRIS - question 
for you re the docs for increasing the basis in Reka/Burgundy [a related 
transaction] . . . what do you want to use as the effective date (bear in 
mind that if we need to back-date it significantly . . . ie to BEFORE the 
date of the unwind ... we may have a problem with the Cayman 
guys).”^^^ Later the same day, Mr. Puri sent draft promissory notes 
pertaining to the additional basis transaction, with the comment: “we are 
awaiting confirmation from the Caymans guys as to: . . . the dating 
options we have (since I presume the flows will simply be book entry, 
Cayman are likely to be uncomfortable with back-dating entries . . . does 
this cause you a problem?)”^^’ 

The Cayman administrators of Reka did have a problem with 
backdating the documents when the subject was discussed with them. In 
an August 15, 2000, email dealing primarily with an issue involving the 
dating of a corporate resolution pertaining to a directorship of Woodglen 


320 7/13/00 email from Mr. Puri to Chris Hirata (PSI-QUEL10534). 

7/17/00 email from Mr. Staddon to Chris Hirata (PSI-QUEL09556), 

8/1/00 email from Mr. Puri to Mr. Hanson and Chris Hirata (PSI-QUELl 0511), 
8/1/00 email from Mr. Puri to Chris Hirata and Mr. Hanson (PSI-QUEL10394). 
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I Inc., Mr. Puri related the following to Chris Hirata and Brian Hanson 
of Quellos: 

“i) Citco [formerly Curacao International Trust Company](as 
a director of Reka Ltd) will NOT be party to an attempt to 
back-date the appointment of Woodglen - this has come 
directly from Nick Braham (Citco Global Internal Counsel). 

“ii) The appointment of Woodglen as a co-director can be 
made via ordinary resolution by the current shareholders (ie 
Woodglen Inc, LLC) and ratified by the Board of directors 
(ie Citco), but such ratification can only happen real time (ie 
now) . . . which is no good to you. 

“iii) It seems the only compromise Citco would be willing to 
make on this would be a resolution that alluded to the 
intention of appointing Woodglen as a director in early May, 
which did not happen due to an administrative oversight . . . 
however, this note and the associated appointment could only 
be signed as effective now; therefore, Roy’s view is that such 
a resolution would be self-defeating if it was ever subject to 
review. 

“iv) Unfortunately, Citco’s stance also has ramifications for 
the attempt to increase the basis via the capital injection by 
Woodglen into Reka .... Citco will not permit the 
execution of back-dated documents, particularly where the 
documents have such a material impact on the economics of 
the structure. 

“Finally, Roy mentioned to me that he was surprised that (as 
disclosed to him during your conversations with him) the 
‘other SPV providers in the loM would be willing parties to 
such a back-dating exercise’. . . didn’t push him on this, and 
do not know whether he was told the identity of the loM 
guys, but I’m sure that you do not need reminding how 
sensitive this whole exercise is and therefore the need for 
complete discretion. 

The corporate resolution on the Woodglen directorship was not 
ultimately backdated, but virtually all other documents pertaining to 


™ 8/15/00 email from Mr. Puri to Chris Hirata and Mr. Hanson (PSI-QUEL13288). 

The Caymanian directors of Reka added Woodglen I Inc. as a Reka director on 
August 29, 2000 (PSI-QUEL071 16). 
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the Johnson trade were, including all of the documents pertaining to the 
additional capital contribution. The contribution was to be effectuated 
by: 

• $40,000,000 contributions of capital to Reka by Pledges 
of Woodglen I LLC ($39,960,000) and Woodglen 1 Inc. 
($40,000);^^* 

• $40,000,000 35-year loans from Bamville to Woodglen 
I LLC and Woodglen I Inc., to finance the “cash” 
contributions to Reka’s capital;^^’ and 

• a $40,000,000 purchase of a Bamville 3 5 -year 
debenture^^* by Reka;^^® 

All of the relevant documents were dated May 5, 2000. 

As a result of these three sets of documents, the two Woodglens 
purportedly owed Bamville $40,000,000 on the notes, Bamville owed 
Reka $40,000,000 on the 35-year debenture, and Reka’s books showed a 
$40,000,000 capital charge in favor of Woodglens. None of the 
documents reviewed by the Subcommittee contain any indication that 
any cash changed hands in these transactions or that they amount to 
anything other than the “pure book entry affair” involving a “circular 
funding pattern” described in Mr. Staddon’s email on July 27, 2000. In 
addition, the email records establish that all of these documents, which 
were dated May 5, 2000, were still being passed around for signature as 
late as September 2000.^^® 


Woodglen I LLC Cash Contribution Pledge dated May 5, 2000 (PSI-QUEL07132); 
Woodglen I Inc. Cash Contribution Pledge dated May 5, 2000 (PSI-QUEL07133); Reka Limited 
Directors’ Resolution recording the $40,000,000 as a contribution to its share premium account 
(PSI-QUEL07123). 

$39,960,000 Promissory Note from Woodglen I LLC to Bamville dated May 5, 2000 
(PSI-QUEL07134); $40,000 Promissory Note from Woodglen I Inc, to Bamville dated May 5, 
2000 (PSI-QUEL07135). 

“• A debenture is an unsecured bond, or long-term debt instrument. 

Debenture dated May 5, 2000 (PSI-QLIEL07125-30), 

See, e.g., 9/21/00 email from Siobhan Gillespie at Citco to Mr. Hanson at Quellos 
(“To enable us to get the debenture signed off would you please provide us with signed copies of 
the documents, copies of which were emailed to Roy on September 1 (the file notes should at 
least be initialed)”) and email from Mr, Hanson forwarding the Gillespie email to Mr. Hirata 
(“OK - so they’re looking for signed copies of the promissory notes and initialed copies of the 
file notes before they will sign the debenture. First, do you think this is really necessary and 
second, have we even gotten Joel [Latman] to a point where he is comfortable enough with the 
issue to be willing to sign them?”) (PSI-QUEL09624-26, at 24); 9/27/00 email from Mr. Hirata 
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Just as the POINT trade itself was unwound on June 5, 2000, the 
circular flow of liabilities supporting the additional capital contribution 
was unwound in a three-way “Termination Agreement” among Reka, 
Bamville, and the two Woodglen entities dated November 30, 2000.”' 
This agreement provided that Reka wished to make a “distribution in 
specie” (a return of capital) to the two Woodglen entities by assigning to 
them the Bamville Debenture. As a consequence of this part of the 
agreement, the Woodglens held a 35-year $40,000,000 debenture from 
Bamville, and Bamville held 35-year notes from the Woodglens 
totalling $40,000,000. The termination agreement provided that each 
would redeem its obligation to the other in a complete setoff of the 
liabilities. As a result of this agreement, the parties were in the same 
position they were before the May 5, 2000, documents were signed in 
late September, and no real capital was invested in Reka. The 
Subcommittee has found no email or other document that directly 
explains why this part of the transaction was unwound. However, one 
email from Mr. Wilk to Mr. Staddon on October 12 suggests that one of 
Mr. Johnson’s lawyers was concerned that the three-way lending 
transaction was subject to challenge because the liabilities were 
completely offsetting: 

“In regards to the triangular loans (i.e. loan from Bamville to 
Woodglen/ contribution by Woodglen to Rekka/purchase by 
Rekka of debt security from Bamville) is it possible for 
Rekka to purchase debt security from Euram (or an affiliate)? 

Ira Axelrod [sic][Mr. Johnson’s lawyer] does not like the 
circular nature of the stmcture (and I don’t blame him) and 
wants a proposal that Cravath accepts that will make him 
more comfortable with the basis and at risk rales (IRC 
465).””^ 

Mr. Johnson’s advisors apparently decided not to use this 
transaction to claim additional partnership basis, because the net effect 
of unwinding the three-way transaction was to reduce Mr. Johnson’s 
basis back to where it started before the notes and debenture were 
signed. In addition, it appears that Mr. Johnson made a $20 million cash 


to Mr. Hanson (“Please bring copies of the Promissory Note/Note to File/Debenture for RJWIV 
[sic] and [redacted by Subcommittee] to Chuck ASAP. Thx.”) and reply (“They’re printing as 
we speak”)(PSl-QUEL27291). 

Termination Agreement dated November 30, 2000 (PSI-QUEL07093-97). 

10/12/00 email from Mr. Wilk to Mr. Staddon (PSI-QUEL25006-07, at 06). 
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contribution to capital before the end of the year which would support 

an addition to basis in that amount. 

In the final analysis, even though the market price of the stocks 
supposedly in the basket went up, the fees and costs of the POINT 
transaction far exceeded the amount Mr. Johnson “made” in the month 
he held the “stocks.” According to a calculation of profit and loss 
prepared by Quellos, the gross profit of $8,333,791 that he purportedly 
made when the basket of stock was sold back to Jackstones was reduced 
by the costs of the collar to a “trading gain” of $2,636,436, which was 
further reduced by the prepaid interest (representing Bamville’s cost of 
the call spread at Bank of America^^'') and Quellos’ fee of $2.9 million to 
a net loss of $3,733,282.“^ In a “synopsis of the trade profitability” sent 
to one of Mr. Johnson’s lawyers, Quellos nevertheless concluded that the 
trade was arguably profitable: 

“The portfolio was liquidated for $1 12,276,243 generating a 
profit of $8,333,791. The investment advisory fees associated 
with Quellos were paid separately by RWJIV pursuant to an 
investment advisory agreement spanning a 24 month period 
that requires the payment of $120,000 per month. There was 
an additional $20,000 that was paid by Reka. Using these 
figures one could argue that Reka generated a net profit of 
$2,636,437 over the 3 1 day period not accounting for the fees 
of $1,450,000 and the $2,900,000.”“^ 


Woodglen I LLC and Woodglen I Inc. Journal Entries as of 12/31/00 (PSI- 
QUEL12583-84). 

The only part of the entire Johnson POINT transaction having any economic reality 
was the one part involving a third party outside the closed system of the taxpayer, the promoters, 
and the entities they controlled ~ the call spread option package purchased by Bamville from 
Bank of America. Every other obligation or payment was cancelled out by some other 
obligation or payment (except for the promoters’ fees), and the profit on the Bank of America 
call spread was the source of the additional funds Jackstones “owed” Reka when the benchmark 
stock prices went up. If the prices had gone down, on the other hand, Bamville would have lost 
the fees it paid for the call spread, all of which came from the prepaid interest and collar fees 
paid by Mr. Johnson and his entities, but Jackstones would have owed no money to Reka, and 
Reka would have been protected against loss by the “collar.” In other words, Mr. Johnson stood 
to “make” money only to the extent the call spread made money, and stood to lose only the cost 
of the call spread (paid through his fees to Bmiville). The net effect of the entire POINT 
transaction, apart from the tax loss, was the same as if Mr. Johnson had directly purchased a call 
spread from the bank. The fees he paid to Quellos and Euram (plus the fees he paid to his own 
tax advisors) were therefore wholly attributable to the tax loss he was purchasing. 

Robert W. Johnson IV - Reka limited Summary as of June 5, 2000 (PSI- 
QUEL00339). 

3/1 3/02 email from Mr. Hanson to Ms. Nussbaum (PSI-QUEL06807). 
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Quellos fee of $2,900,000 was 2 percent of the target tax loss of 
$145,000,000,^” and Euram’s fee of $1,450,000 was one percent of the 
loss.”* 

On August 29, 2000, almost three months after Mr. Johnson’s 
POINT transaction was unwound, Cravath, Swaine & Moore issued a 
legal opinion on the tax consequences of the transaction.”® The opinion 
begins with a five-page summary of the facts on which it was based. 
Although it is dated after the transaction, the opinion names none of the 
entities involved in the transaction, and it describes the transaction in 
prospective terms, beginning “Investor proposes to purchase a 99.9 
percent membership interest in a non-U.S. limited liability company 
(‘SPV’)....” It describes the formation of the SPV (Reka), the 
contribution of the “stocks” by the offshore “fund” (Bamville), and the 
issuance of the covered warrants in the past tense, although these events 
occurred simultaneously with the purchase of Reka on May 5, 2000. 

The only purpose it ascribes to the formation of Reka was to issue the 
warrants, which it describes in detail. It describes the anticipated 
financing of the purchase by the “fund” and the acquisition of a collar. 
The summary does not discuss the anticipated length of time the stocks 
will be held by the SPV, but states that they may be sold after 
consultation with the investment advisor. There is no mention of a 
possible tax purpose for the transaction until the final paragraph of the 
summary, which states that the investor anticipates “substantial” pre-tax 
return on its investment (based on the investment of the warrant 
premium and the potential increase in the stock value) “in relation to the 
potential U.S. Federal income tax benefits attributable to the built-in loss 
in the stocks held by SPV.”*'*® There is no indication anywhere in the 
opinion of the amount of anticipated tax benefit or the amount of 
anticipated profit the factual summary is comparing. 

The remainder of the 23-page opinion consists of a legal analysis 
based on the stated facts. The bulk of the legal analysis pertains to legal 
principles called the “economic substance” and “business purpose” 


10/25/01 email from Mr. Hanson to Mr. Robbins (PSI-QUEL25004); Quellos fee was 
calculated as a percentage of the loss, but it was paid in $120,800 monthly installments over two 
years. 7/1/00 Relationship Agreement (PSI-QUEL27257-62). 

6/29/00 email from Mr. Puri to Mr. Hanson (“As I mentioned to you several days 
back, the Euram 1% fees appear to have been calculated based on the losses the clients were 
aiming to generate (totalling USD4.45 [million]) ... I think therefore that Euram are due another 
USD33k — does this make sense to you?”)(PSI-QUEL27141-42, at 41). 

8/29/00 Memorandum for R.W. Johnson, IV, and attached opinion letter (PSI- 
RWJ000241-64). 

Id., at 1-5. 
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doctrines, and the opinion concludes that the investor will “more likely 
than not” be able to claim the tax loss built in to the “shares” acquired 
from Bamville. This conclusion is based completely on the assumed 
fact that the investor is expected to realize a significant pre-tax profit.^'" 
The opinion also analyzes the transaction in reference to several other 
technical tax rules and concludes that it passes muster, again on the basis 
of the assumed facts. 

As described above, the evidence examined by the Subcommittee 
indicates that some of the assumed facts in the opinion are incorrect 
(such as the existence of shares of stock purportedly held by Reka), 
some are inaccurate or incomplete (such as the sequence of the 
contribution of the shares, the issuance of the warrant, and the purchase 
of Reka), and some important facts are omitted (sueh as the fact that no 
economic benefit can be realized from the premium if the warrant is 
cancelled). When these matters were reviewed with Lewis Steinberg of 
Cravath, he stated that he relied completely on Quellos and the 
taxpayer’s other advisors to assure that the factual statement was 
accurate and indicated that, after a draft opinion was circulated, neither 
Quellos nor Mr. Johnson’s advisors expressed any problem with the 
facts as described.^"*^ He further explained that his job as a tax 
practitioner was to include a full description of all known facts that 
appear relevant to the anticipated opinion, and that it is a given of tax 
practice that such an opinion may only be relied upon to the extent that it 
reflects the facts as known to the client. In his expressed view, it is not 
incumbent on a tax practitioner who has been asked to give an opinion 
on a set of facts to investigate the correctness of those facts in the 
absence of an apparent inconsistency with what he knows to be true. 

Particularly with regard to the nature of the assets to be contributed 
to Reka by Bamville, Mr. Steinberg stated that his understanding was as 
stated in the opinion: that Reka owned real shares of stock that it had 
acquired in the ordinary course of its business as an investment fund, 
and that the source of those facts was Quellos.^'*^ 

Quellos registered the Johnson POINT transaction as a tax shelter 
on November 14, 2000, by filing Form 8264, application for 
Registration of a Tax Shelter.^'” 


H., at9. 

Subcommittee interview of Mr. Steinberg (7/26/06), 

Id. 

“ 1 1/14/00 Form 8264, Application for Registration of a Tax Shelter (PSI-RWJ00146- 


47 ). 
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Mr. Johnson told Subcommittee staff that he was not able to use all 
of the loss generated through the POINT transaction on his 2000 tax 
return. In addition, he stated that, in 2002, when the IRS made a public 
offer to taxpayers in potentially abusive tax shelters that it would waive 
penalties if they disclosed their involvement and paid all tax and 
interest,^'*’ Mr. Johnson made such a disclosure, which led to an IRS 
audit. When the IRS challenged the losses claimed in conjunction with 
the POINT transaction, he agreed to the adjustments proposed.^"'® Mr. 
Johnson has not yet paid the additional tax and interest, because the IRS 
has not yet sent him a final computation. However, his estimate of the 
additional tax due on the disclosure form, after taking into account some 
operating losses from other years, was approximately $17,000,000. 

The Disappearing Losses 

In May 2000, while Quellos was in the midst of the Johnson/Reka 
transaction, the market for technology stocks enjoyed a period of 
recovery, which meant that the losses built into the Bamville-Jackstones 
paper portfolio were diminishing. Mr. Scheinfeld sent an email to 
Mr. Greenstein and several other Quellos principals on May 15, listing 
the transactions in process and observing: “Looks like we have no more 
room on the POINT trade. We should be very careful about selling any 
more.”^'’’ Mr. Greenstein replied “Big trade pending w/ [client name 
redacted by Subcommittee] At this point I think we need to notify people 
that it is truly first come first served. Since the losses are dependent on 
market moves, who knows how many we will have at any point in 
time.”^'** Mr. Greenstein added later in the day: 

“[Jjust to give you a perspective on timing - this morning we 
had approximately 1 .4 bln in usable losses, on the close we 
had about 1.15 billion. If the market moves to where [client 
name redacted by Subcommittee] is break-even it will 
probably be down to about 700 min. We will try to add more 
positions to generate losses but they are a function of market 
moves. As bad as it sounds, the ‘snooze you lose’ comment 
may unfold for those who can’t make decisions in a timely 
manner. Without being to aggressive, we should make 


IRS Announcement 2002-2, 2002-1 CB 304. 

Subcommittee interview of Mr. Johnson (7/20/06). 

5/15/00 email from Mr. Scheinfeld to Mr. Greenstein, et al. (PSI-QUEL12073). 

5/15/00, 7:48 a.m., email from Mr. Greenstein to Mr. Scheinfeld, Mr. Wilk, and Mr. 
Robbins (PSI-QUEL12073). 
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people who are considering this trade aware of the timing 
ramifications.”^'*^ 

The following day, Mr. Greenstein updated the others on the status of 
the paper portfolio; “under $900 in losses as of now.”^^® 

Evolution of POINT to a Financed Deal 

After the first three trades, there was a question whether Cravath 
would write additional tax opinions, and Quellos was looking for 
another firm to write opinions for additional trades. On August 21, 

2000, Mr. Scheinfeld wrote Mr. Wilk: “Will we be able to do any more 
transactions this year?? 1 want to get back to two clients who are pretty 
far down the road. 1 would think 9/15 would be a drop dead date. Do 
you anticipate hearing back from any reputable firms? 1 want to be 
honest with these prospects. Mr. Wilk responded: 

“As of now, 1 would guess no losses for 2000 but that we 
could start a trade that had 2001 losses. Akin Gump has 
written this opinion for a corporate client but they definetly 
[sic] require more time between events than we did on the 
first three trades. Jim Barry is back from vacation this week 
and I will speak with him on opining. Bryan Cave is a 
remote possibility (given their fee structure). I believe 
Sherman [sic] and Sterling opined for the Lehman trade and I 
will try to get a contact name. Jeff and 1 spoke and decided 
that in future trades we will try to have bank borrowing and 
actual cash purchases. All that said if we can get a firm 
committment [sic] to opine and we started early in September 
and we had favorable market volatility) we may be able to 
generate 2000 loss.”®^^ 

Mr. Scheinfeld asked in response to the above message from Mr. 
Wilk: “would it be of any help to you if 1 called Bryan Cave?”®^® and Mr. 
Wilk replied: “I would like to keep you on the sidelines or in our back 
pocket until we need a trump card (lots of cliches). It may be that given 


5/15/00, 1 :24 p.m,, email from Mr. Greenstein to Mr. Scheinfeld, Mr. Wilk, and Mr. 
Robbins (PS1-QUEL12073). 

5/16/00 email from Mr, Greenstein to Mr. Scheinfeld, Mr. Wilk, and Mr. Robbins 
(PSI-QUEL12073). 

8/21/00 email from Mr. Scheinfeld to Mr. Wilk (PSI-QUEL22487). 

8/21/00 email from Mr. Wilk to Mr. Scheinfeld (PSI-QUEL22487). 

8/21/00 email from Mr. Scheinfeld to Mr. Wilk (PSI-QUEL22486). 
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the current atmosphere we need to pay the law firms more and give them 
a guarantee. 

However the transaction was financed, the risk and reward to the 
client were the same - the collar around the “basket” ensured that no 
money would be lost, whether the “rights” to stock were bought and sold 
within the structure, as in the Johnson trade, or whether borrowed cash 
was used to buy real stock from the market to sell back to the market. 

By the same token, the collar limited the amount of possible profit to the 
point where it was virtually impossible for the stock “profit” to exceed 
the total fees and transaction costs to the client, regardless of whether the 
deal was funded with cash or with mutual obligations of the parties, as 
with the Johnson trade. The primary reason for wanting to use cash, 
thus, seems to be the improvement to the “optics” or appearances of the 
transaction that would come with the use of cash and the involvement of 
third parties in aspects of the deal. 

The next POINT trade done by Quellos, for another New York 
investor, did involve actual cash for the purchase of the Trading 
Partnership, named Platinum Trading Partners,^” and the cash was 
borrowed from a bank. The injection of cash required modifications to 
other aspects of the trade, and actually eliminated the need for some of 
the documents used to “unwind” the internal obligations created in the 
earlier transactions to make up for the lack of cash.^^^ 

Titanium Transaction (Haim and Cheryl Saban) 

Haim Saban is a producer of children’s television programming, 
and is best known for introducing the Mighty Morphin Power Rangers to 
children’s TV. According to Mr. Sahan, he started in the children’s 


8/21/00 email from Mr. Wilk to Mr. Scheinfeld (PSI-QUEL22486). 

At this point, Quellos was selecting the entity names from a list of metals and crayon 
colors. See 9/27/00 email from Mr. Hirata to the Quellos Conversion Trade Group: “Don’t 
know if 1 like this theme. Here are some more ideas though (some approved off the original list, 
some new). How about metals? (i.e. Steel, Titanium, Platinum, etc.) - Sienna, Coral, Cyan, 
Silver, Cerulean, Chestnut, Mahogany, Shadow, Orchid, Cobalt” (PSI-QUEL20423) and reply 
from Mr. Hanson: “I was working with a limited list of colors (not the whole box of 64) - 1 like 
the additions. Metals sound cool.” (PSI'QUEL20423-24, at 23). 

9/26/00 email from Mr, Hanson to Mr. Puri (PSTQUEL09441-42, at 41)(“Stock 
Lending Unwind Agreement (new) . . . This document should be drafted to reflect the fact that 
the investor, via the Delaware LP, is calling the portfolio of stocks from Jackstones pursuant to 
their rights under the Lending Agreement. I think that, if worded properly, this document could 
replace the Tripartite Set-Off Agreement and Unwind and Purchase Agreement. Since payment 
is made in full on day one and this document shows all shares being transferred to the LP on day 
one, the Tripartite Agreement seems unnecessary. The Unwind document is no longer valid 
since the purchase is fully funded up front. Let's just make sure that the LP is clearly not liable 
to repay any of the collateral obligation that Jackstones has to Bamville”)(emphasis in original). 
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entertainment business selling music for cartoons and expanded that 
business into the production of cartoons, and then into the international 
distribution of cartoons. He purchased the rights to the Power Rangers 
during a trip to Japan in the 1980s and spent a number of years trying to 
sell the idea to distributors in the United States. When he finally 
succeeded in convincing a Fox executive to give him a contract, the 
show was an immediate hit with children. Out of the Power Ranger 
success, Mr. Saban formed a partnership with Rupert Murdoch that 
outbid Disney on the acquisition of the Family Channel, and turned that 
network into Fox Family Worldwide, Inc. (FFWW), of which Mr. Saban 
and his interests owned approximately 50 percent.^^^ 

Mr. Saban told the Subcommittee that, in late 2000 or early 2001 , 
he had decided that he would be selling his interest in FFWW in the near 
future, probably to Disney, at a profit approximating $1.5 billion, and 
asked his long time advisor, tax lawyer Matthew Krane, to start thinking 
about tax planning and estate planning with respect to the money he 
expected to be receiving from the sale. According to Mr. Saban, for a 
number of months, Mr. Krane said he had no ideas but, at some point in 
2001, he brought Mr. Wilk from Quellos to a meeting with Mr. Saban to 
present a tax planning idea. Mr. Saban remembers Mr. Krane trying to 
explain a complicated transaction using a sheet of paper with “a lot of 
triangles and arrows.” Mr. Saban said that he told Mr. Krane that he 
should know Mr. Saban would never understand such a transaction. 
Instead of listening to a complicated explanation, Mr. Saban said he had 
two questions for Mr. Krane and Mr. Wilk: (a) is the transaction kosher, 
and (b) will a reputable law firm issue an opinion in writing that it is 
kosher? According to Mr. Saban, they said “Yes, to both.”^^® 

Mr. Saban told the Subcommittee that his objective in talking to 
Mr. Krane and Mr. Wilk was not to to make money on the stock market 
but to save money on taxes, and the plan that they presented to him was 
a tax planning strategy, not an investment strategy. Mr. Saban told the 
Subcommittee that the benefit of the plan was supposed to be “full tax 
deferral of the Disney sale, ad infinitum.” There was a discussion of 
profit potential on a stock portfolio that was mentioned later, but Mr. 
Saban told the Subconunittee that his understanding was that the reason 
for the investment aspect of the plan was that there had to be a business 
reason for the plan or it “wouldn’t hold water.” He said that there was 
supposed to be an economic profit that would be earned on an 
investment but that the plan involved the purchase of a “collar” that 


Subcommittee interview of Mr. Saban (7/19/06). 
Id. 
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would limit the downside risk and would also limit the upside. He told 
the Subcommittee that he had not been concerned with the details of the 
transaction because it had the “Matt Krane stamp on it,” as well as the 
approval of a major law firm. However, he told the Subcommittee that 
he clearly understood that this was a tax plan that needed economic 
substance to hold water, and not a financial investment transaction that 
came with tax advantages. 

Records of email messages obtained by the Subcommittee 
establish that the size of the POINT trade Quellos and Mr. Saban were 
negotiating was keyed not to an amount of money he wanted to invest in 
the basket of stock, but to the amount of the loss embedded in that 
basket. For example, on July 17, 2001, Mr. Hanson informed Mr. Puri 
of Euram that: 

“The trade for Saban is becoming rather imminent. We have 
been asked by the client to present them with two scenarios. 

One basket with losses of $750M and one basket with 
$800M. Only one basket will be chosen at the end of the day 
but since the economics have not yet been nailed down we 
need to be prepared to consider both scenarios. ... I need you 
to verify that the per share basis values are correct, that the 
shares under either scenario are available and that the total 
losses are as shown. ... I have been told that there is 
absolutely no margin for error with this trade due to its size 
and our excellent relationship with the client. I cannot stress 
enough that we make sure that everything ties out as far as 
the available shares and corresponding losses....”^®® 

Mr. Saban did not have sufficient cash to fund an $800 million 
purchase, so Quellos arranged for a loan to finance the transaction and 
the collar on the basket of securities. The loan was to come from HSBC 
Bank, which had outbid several other banks in negotiations with 
Quellos. HSBC is one of the world’s largest banking institutions. It 
operates 9,500 offices in 76 countries throughout the world,^®' serving 
125 million customers.^*^ It has over 200,000 shareholders^'’^ and had 
net income of $888 million in the three months ending March 31, 


Id. 

360 7 / 17/01 email from Mr. Hanson to Mr. Puri (PSI-QUEL39463). 

HSBC Website, www.hsbc.com/hsbc/about_hsbc (viewed on 7/12/06). 

Id. at www.hsbc.com/hsbc/investor_craiter/fast_facts (viewed on 7/12/06). 
Id- 
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2006. The company has been operating since 1865, when the Hong 
Kong Shanghai Banking Corporation limited was established.^^ Today, 
the HSBC Group includes member institutions around the world in 
sectors ranging from securities to trustee services to personal and 
commercial banking. 

HSBC was told by Quellos that the purpose of the loan was to fund 
a financial transaction that combined the potential for making a profit 
with substantial tax advantages. One document prepared by HSBC in 
connection with the loan approval process stated; “The deferral of 
-$700-750 million for 5 to 10 years is the economic benefit that 
provides Quellos with its fee. Assuming a risk free rate on triple tax 
exempt municipal bonds of 3.75% annually compounded money for five 
years on $700 million, Quellos would save Saban -$140 million after 
tax over five years. 

On August 30, 2001, HSBC processed an amendment to the loan 
approval to increase the amount of the loan because Silverlight 
Enterprises LP, the Saban partnership that held half of the FFWW stock 
and that was going to be the borrower on the loan, had reevaluated the 
amount of loss it wanted to acquire.^®* In addition, over the period 
August 30 through the time of the trade, Quellos had HSBC recalculate 
the price of the collar several times, as Mr. Saban’s need for loss basis 
changed^^’ or as the market changed the total price of the shares needed 
to achieve the target loss.^™ 

Quellos told HSBC that “Bamville buys entities with losses that 
existing shareholders can not use the tax deductions, ie foreign entities 


HSBC 10-Q for the period ending 3/31/06 at 6. 

HSBC Website at www.hsbc.com/hsbc/about_hsbc (viewed on 7/12/06). 

Id. at www.hsbc.com/hsbc/about_hsbc/group-members (viewed on 7/12/06). 

Untitled HSBC memorandum (HUI0000885-87, at 86). 

8/30/01 email from Ms. Pan to Mr. Teanor and attached Recommendation for 
Amendment of Loan (HUI0004119-20)(“Silverlight has an additional basis [sic], which it wants 
to defer. At this time $70 million dollar portfolio with the appropriate losses has become 
available.”). 

9/7/01 email from Mr. Ramquist (Quellos) to Mr. Schreiber (HSBC) 

(HUI00041 97)(“Subject: saban basket - hey rusty - the loss amount has been revised-again(!) 
can you call myself or chris hirata when you ahve [sic] a moment? Want to discuss a couple of 
parameters.”). 

™ See, e.g., 9/5/01 email from Mr. Hirata to Mr. Schreiber (HUT0004169-72)(“Rusty,... 
attached is the latest version of the stock portfolio using closing prices as of today, September 
5"'. Lastly, the collar will be struck at 100%/108% and should expire January 2, 2002 (~1 1 5 
days based on a trade date of September 10, 2001).”). 
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with investment losses in the US equity markets but can not write off the 
losses. They warehouse these losses until a buyer is located that can 
take advantage of the situation. Jackstone will short the stock holdings 
in the entities purchased by Bamville as a hedge and entered a stock 
borrowing arrangement with Bamville to secure the short position.”^’’ 
According to HSBC, Quellos did not tell HSBC about the circular nature 
of the stock transactions between Bamville and Jackstones. HSBC told 
the Subcommittee that it believed that Bamville actually owned equity 
securities, which it had loaned to Jackstones to cover Jackstones’ short 
sales into the market.^’^ 

As in the case of the first three transactions, the Saban trade was 
intended to be short term, notwithstanding the written terms of the 
documents, such as the warrant, which was for a stated term of five 
years. Mr. Saban told Subcommittee staff that he understood the stock 
investment was to have a “quick turnaround” (although he did not know 
why). Quellos had the warrant unwind agreement drafted weeks 
before the transaction commenced.^’’ 

The timing of the Saban trade was tied to the timing of the sale of 
the FFWW stock to Disney, and was being pushed back a few days at a 
time during August and September 2001 It was finally expected to 
take place over several days beginning on or shortly after September 1 1, 
but the attack on the World Trade Center and the resulting turmoil in the 
markets pushed the date back several more days.”’ 


8/20/01 email from Ms. Pan (HSBC Private Banker) to Mr. Schrieber (HSBC 
Derivatives Desk)(HUI0004041); Subcommittee deposition of Mary Pan (7/25/06). 

Subcommittee deposition of Russell Schreiber (7/18/06) at 18-21. 

™ 9/21/01 Global Call Warrant (PSI-QUEL23726-39). 

Subcommittee interview of Mr. Saban (7/19/06). 

9/4/01 email from Mr. Shaikh (Euram) to Mr. Hansen (PSI-Q1IEL23128-30). 

See, e.g., 9/5/01 email from Mr. Hirata to Mr. Schreiber (HU10004169-70); 9/6/01 
email from Mr. Hirata to Mr, Schreiber at HSBC (PSI-QUEL23 117-18). 

On 9/13/01, HSBC Private Banker Ms. Pan drafted a recommendation to modify the 
loan distribution terms: 

“In light of the market situation, the stock market will only reopen on Monday 
9/17/01 but it may not be feasible to purchase $760 million of stocks and execute 
the collar transaction of this size until a few days later when the market is settled. 
However, to meet the tax code requirement, Silverlight must be funded by 
9/17/01 before we can have the collar in place. Approval is thus requested to 
allow funding of the loan on 9/1 7/01 (subject to proper documentation) with the 
funds being placed in a collateralized account in name of Silverlight Enterprises, 

L.P. until the collar can be executed.” 

9/13/01 email from Ms. Pan to Mr. Yu and Mr. Schreiber (HUI0004252), Russell Schrieber 
modified the recommendation by inserting the words “business purpose and” before “tax code 
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The Saban POINT transaction actually began on September 21, 

200 1 . Mr. Saban held his FFWW stock in two parts, about half in his 
own name and half through a partnership named Silverlight Enterprises 
LP. Because of a loophole in the partnership tax law (which was closed 
in 2004), Quellos was able not only to shield Mr. Saban’ s own FFWW 
stock from tax, but also to eliminate the tax on the Silverlight shares 
through the same transaction - a total of $1.5 billion completely shielded 
by a $712,080,170 “loss””* acquired from Bamville. 

At the Titanium Trading Partners level, the transaction was 
essentially the same as the Johnson transaction, except that because Mr. 
Saban used (borrowed) cash in his transaction, it was possible to pass the 
cash around, and use it to buy actual securities, which eliminated the 
need for some of the documentation required for the Johnson transaction 
to set up and unwind debt relationships among the various entities. 

In rough outline, the transaction took place in the following steps 
on September 2 1 , 200 1 : 

• HSBC loaned $800 million to Silverlight,”® a partnership of 
Haim Saban, family members, and family trusts,^*® which 
owned approximately $830 million of FFWW stock.’*’ 

• Silverlight contributed $732 million of the HSBC cash to the 
capital of Titanium Acquisition Corporation (TAC), a Delaware 
corporation formed on August 17, 2001,’*’ for the purpose of 
acquiring the trading partnership with the basket of stock. 
Silverlight received TAC stock in return. At the same time, 
Silverlight loaned the balance of the $800 million loan to TAC 
in exchange for a $68 million debenture.’*’ 


requirement.” 9/13/01 email from Mr. Schreiber to Ms. Pan and Mr. Yu (HUI0004253). 

™ Chuck Wilk Representation Certificate attached to Bryan Cave Tax Opinion (HUI 
0001169-70). 

HSBC summaries of account activity pertaining to Saban transaction (HUI0000023- 
35). 

7/13/06 letter from King & Spaulding LLP to the Subcommittee at 1-2. 

8/22/01 HSBC Credit Memorandum (HUI0000720-40). 

“ Organization Meeting by Written Consent of Sole Shareholder of Titanium 
Acquisition Corporation (PSI-QUEL24925-26). 

7/13/06 letter from King &. Spaulding LLP to the Subcommittee at 2. A debenture is 
an unsecured bond or debt instrument. 
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• Pursuant to the TAG operating agreement^**'' and an Assignment 
of Rights Agreement,^*^ Bamville contributed a basket of stock 
selected by Quellos from the Bamville/Jackstones portfolio to 
Titanium Trading Partners (TTP), a Delaware Limited Liability 
Company (LLC) formed by Bamville and Euram subsidiary 
EAICS that elected to be taxed as a partnership. The basket of 
stock was worth approximately $680 million, but had a 
purported cost basis, based on the Bamville/Jackstones trades, 
of $ 1 .48 1 billion.^“ In addition, Bamville contributed 
approximately $88.7 million of additional securities that it 
acquired with the funds received from TAG in the next steps of 
the transaction several days later. The $88 million additional 
shares did not have any built in loss.^*’ The combined value of 
the total basket was approximately $769 million as of 
September 21. 

• Bamville, TTP, and Jackstones entered into the previously 
mentioned “Assignment of Rights Agreement,” similar to the 
Novation Agreement in the Johnson trade. Under this 
agreement, the three parties acknowledged that what Bamville 
contributed to TTP was its rights to return of the shares from 
Jackstones under the stock lending agreement, and Jackstones 
agreed to deliver the shares on demand to TTP, rather than to 
Bamville. Bamville retained the obligation to return the cash 
collateral to Jackstones if TTP called for delivery of the 
shares.'^ 

• TTP issued a Global Call Warrant to Euram subsidiary EAISL 
for a premium of $345,273,000.^*^ The warrant contained a 
provision that, if the basket of stock was sold by TTP, EAISL 
reserved the right to “puf ’ the warrant back to TTP at any time, 
in exchange for a return of the entire premium, plus all interest 
earned while it was invested. TTP agreed to let EAISL hold the 
premium in an account on EAISL’s books. 


Operating Agreement of Titanium Trading Partners, LLC (PSTQUEL26640-77). 

™ Assignment of Rights Agreement (PSI-QUEL26679-96). 

Chuck Wilk Representation Certificate attached to Bryan Cave Tax Opinion 
(HUIOOOl 169-70) 

Id. 

Assignment of Rights Agreement (PSI-QUEL26679-96). 

Subscription Agreement (PSI-QUEL26697-703); 9/21/01 Global Call Warrant (PSI- 
QUEL23726-39). 
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Three days later, on September 24, 2001, the following additional 
steps occurred: 

• TAC used S769 Million of the cash received from Silverlight to 
purchase a 99 percent interest in TTP from Bamville,^®“ and Ms. 
Saban purchased the remaining 1 percent of TTP shares from 
Euram’s subsidiary for $7.8 million.”' 

• In a step which did not occur in the Johnson transaction, 
Bamville transferred $667 million^” of the cash borrowed from 
HSBC to Jackstones, as a return of the cash collateral and 
Jackstones transferred the cash to HSBC to purchase shares of 
the same stocks as in the original basket, for delivery to TTP’s 
custody account at HSBC. Because HSBC required that all 
accounts through which the cash or securities flowed be 
maintained at HSBC, these transactions happened almost 
simultaneously.^®^ Under a Stock Loans Unwind Agreement 
executed September 24,”'* the payment from Bamville to 
Jackstones fulfilled Bamville’s obligation to return 
approximately half of the original “cash collateral” related to 
these shares.”^ 

• Bamville transferred an additional $101 million directly to 
HSBC to acquire additional securities for TTP’s account,”® 
representing the shares it purportedly contributed on September 
21 . 


Membership Interest Purchase Agreement - Titanium Acquisition Corporation and 
Bamville Limited (PSI-QUEL24404-26). 

Membership Interest Purchase Agreement - Cheryl Saban and EAICS (PSI- 
QUEL24438-58). 

The difference between this amount and the amount of securities purportedly 
contributed to TTP on September 21 appears to result from market swings in the volatile stocks 
in the basket over the three day period. 

Subcommittee deposition of Russell Schreiber (7/18/06) at 53; HSBC Cash Flows 
Diagram (HUI0000477) and Transaction Breakdown (HUI0000421). 

Stock Loans Unwind Agreement (PSI-QUEL26713-17). 

The cash collateral attributable to the shares in the TTP basket would have been equal 
to the original purchase price of approximately $1,481 billion, not just the present fair market 
value of $769 million. The Subcommittee found no document explaining why Jackstones would 
give up the shares to TTP when Bamville was giving back cash collateral equal to only the 
present, diminished value of the stock instead of the fiill original purchase price it was entitled 
to. 


HSBC Silverlight Enterprises LLP Transaction Breakdown (HUI0000421). 
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• TTP purchased a collar from HSBC on the complete basket of 
stock. The collar included a “put” at 100 percent of the original 
purchase price, to protect against any decline in the value of the 
securities, and a “call” at 108 percent of the purchase price, 
which would limit the amount of profit to 8 percent of the 
purchase price. In other words, because of the collar, the 
taxpayer could not realize an economic loss on the securities 
while his partnership held them, and his possible gross profit, 
before costs and fees, was capped at 8 percent. 

Throughout this process, HSBC required that all bank accounts and 
securities custody accounts for all entities involved in the POINT 
transaction be maintained at the bank, so that the bank would have 
complete control over the funds and the real stock through all steps in 
the process. As a result, the money never left the bank, but passed 
from account to account, until the point came to purchase securities, and 
then the securities were moved from one HSBC custody account to 
another, so that the bank’s security interest securing the loan would at all 
times be protected until the stock was sold. At that point, the proceeds 
would again be placed and maintained in accounts at the bank until the 
loan was repaid. 

As of September 24, 2001, HSBC estimated that its total fees on 
the transaction would be $8,890,000.’” 

While the Titanium Trading Partners transaction was playing out, 
Mr. Saban’s partnership, Silverlight, which now owned 99 percent of 
Titanium Acquisitions, as well as about $830 million of FFWW stock 
with a very low basis, engaged in another step in the transaction that was 
unique to Mr. Saban’s case. Because approximately half of Mr. Saban’s 
FFWW interest was held by Silverlight, Quellos added an additional step 
to Mr. Saban’s POINT transaction that would eliminate and not just 
defer the tax on Silverlight’s FFWW stock. On September 28, 2001, 
Silverlight transferred all of the TAC stock it had just acquired to Mr. 
and Mrs. Saban in complete liquidation of their partnership interests. At 


9/24/01 Collar Confirmation (PSI-QUEL23686-93). 

8/22/01 HSBC Credit Memorandum (“All parties to this transaction must have 
accounts with HSBC such that loan the proceeds [sic] and the stock portfolio and the collar will 
all be controlled in-house.”) (HU10000720-40, at 37). 

™ 9/24/01 email from Mr. Yu to Jost^h M. Petri (HUI0004357)(although a portion of 
the loan fees projected in this email were subject to being reduced if the loan were paid off 
before the full 120 day term, the full amount was actually paid.) See also Titanium Trading 
Partners LLC Daily Report as of November 13, 2001 (PSI-QUEL28891). 
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the same time, Silverlight transferred the Debenture it had acquired from 
Titanium Acquisition Corporation to another Silverlight partner in 
liquidation of its interest. As a result of these two distributions, 
Silverlight claimed an increase, or “step up,” in the tax basis of its 
remaining assets - the FFWW stock — in the amount of about $760 
million, which allowed it to sell $760 million of the FFWW stock 
essentially tax free. This tax savings was in addition to the tax saved on 
Mr. Saban’s half of the FFWW stock based on the loss stock now 
contained in Titanium Trading Partners. At the time, this “step up” in 
basis was allowed (assuming the underlying POINT transaction had 
economic substance) by section 734(b)(1)(B) of the tax code. In other 
words, the way this provision of the partnership tax law was written in 
2001, Quellos was able to design this part of the POINT transaction to, 
in theory, allow Mr. Saban a double tax benefit for his investment. 
Section 734(b)(1)(B) was amended in 2004 to avoid this result in future 


After the TAC stock was distributed to the Sabans and Silverlight 
took its step up in basis, it sold the FFWW stock to Disney on October 
24, 2001, and reported a loss on the sale of approximately $2 million.'*'” 
It used the cash received from the sale to pay off the $800 million HSBC 
loan that financed the POINT transaction."’'’^ 

After the September 24, 2001 acquisition of the securities and the 
purchase of the collar, Mr. Saban, his representatives, and Quellos began 
to closely monitor the securities, looking for an appropriate time to get 
out of the trade with as much gross profit as possible, considering the 
volatility of the market. Quellos provided daily summaries of the stock 
prices to assist in this process.'”’^ After approximately two months, Mr. 
Saban decided he wanted to liquidate the portfolio to avoid losing the 
gains that had been made since September 24. Quellos thought there 
was still some prospect for additional upward movement in the prices, 
and Mr. Saban agreed to a compromise, in which they would sell off 75 
percent of the basket and hold the rest. A day later he decided to sell 
completely. As a result, the securities were sold over the two day period 


" American Jobs Creation Act of 2004, section 833(c)(1). P.L. 108-37, llSStat. 1418, 
1591 (10/22/04). 

7/13/06 letter from King & Spaulding LLP to the Subcommittee. 

“ 10/23/01 email from Ms. Pan to Adam Chesnoff and Matthew Krane (PSI- 
QUEL23097). 

See, e.g,, 9/26/01 email from Mr. Hirata to Mr. Chesnoff, Mr. Saban, and Mr. Krane 
transmitting Daily Performance Update (PS1-QUEL39489); 9/26/01 sample Daily Report (PSl- 
QUEL28976). 
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of November 12“®“ and 13, 2001.““ The collar was unwound in two 
stages on the same dates, ““ and the Global Call Warrant was put back to 
Titanium Trading Partners by EAISL,““ which cancelled the premium 
that was purportedly due to Titanium on the warrant.“®® 

By the time the Titanium Trading Partners basket was sold and the 
warrant unwound, Mr. and Mrs. Saban had contributed their FFWW 
stock, through intermediaries, into Titanium Trading Partners“®® and 
Titanium Trading Partners had sold the FFWW stock to Disney.“'® The 
built-in loss claimed on the Bamville basket when HSBC sold the 
securities on November 12 and 13, 2001, together with the costs 
incurred on the unwind of the eollar, amounted to approximately $699 
million, which more than offset the approximately $686 million realized 
on the sale of FFWW to Disney 

Thus, Mr. Saban was able to offset approximately $1,446 billion in 
gain from FFWW stock sales, $760 million through Silverlight and $686 
million through Titanium Trading Partners. 

As was the case in the 2000 Reka transaction, Quellos and Euram 
prepared the operative documents for execution long after the fact, 
notwithstanding that they all bore dates of September 21 and 24, 2001. 
For example, in an email dated June 4, 2002, Brian Hanson of Quellos 
wrote to Mr. Saban’ s representative Matthew Krane: 

“Attached is a copy of the WRITTEN CONSENT OF THE 
SOLE DIRECTOR OF TITANIUM ACQUISITION 
CORPORATION prepared by Bryan Cave [tax counsel 
retained by Quellos for the Saban transaction] with respect to 
the paid-in capital account. Bryan Cave has indicated to us 
that any amounts that are not declared as paid-in-capital are 


1 1/12/01 email from Mr. Schreiber to Mr. Hansen, Re Partial buyout of Collar (PSI- 
QUEL23448). 

1 1/13/01 email from Mr. Schreiber to Mr. Harden (PSI-QUEL23447). 

““ 11/12/01 collar unwind transaction confirmation (PSI-QUEL24475); 11/13/01 
Amended Transaction Cancellation Agreement (PSI-QUEL23695-96). 

1 1/16/01 letter from EAISL to Titanium Trading Partners LLC (PSI-QUEL26718-19). 

12/31/01 EAISL Statement of Account (PSI-QUEL23701). 

7/1 3/06 letter from King & Spaulding LLP to the Subcommittee; Copies of Stock 
assignments (KS-00001022, 24, 26, 35, 43, and 50). 

7/13/06 letter from King & Spaulding LLP to the Subcommittee. 

Id. 
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considered surplus under Delaware law. The resolution 
should be dated 9/24/01.”'"^ 

Similarly, in September 2002, a year after the events, Quellos 
decided to create an entire set of books for Titanium Trading Partners 
because Bryan Cave needed to say in their opinion that they had 
inspected the books. Brian Hanson wrote Arfan Shaikh at Euram: “[W]e 
need to construct what has been deemed the ‘books and records’ of TTP. 
Bryan Cave is opining to certain elements of the transaction that require 
that they have seen such books and records.”'*'^ Mr. Hanson asked that 
Euram send over what they had, and a week later Mr. Arfan responded 
with the following message: 

“I’m couriering over the Saban material today so you should 
get it tomorrow. ... You should, however, note the following: 

“ 1 . All the documents have been executed by our 
counterparties (by which I mean Bamville, Jackstones, 

European American Investment Corporate Services, EA 
Investment Services and Titanium Trading Partners (for the 
brief time we were the managing member)). A number of 
documents have not been signed by your counterparties. As 
you know, I have chased for these signatures on many 
occasions (and I know you have also done this). I expect as a 
quid pro quo for providing these documents that we will 
receive a full bible of transaction documents that were 
executed. 

“2. I have no confidence that the documents that I am 
sending you were the ones that were shown or signed by your 
clients. I think that the body of the documents are fine but I 
do recall that cash flows and maybe the portfolio of stock 
was adjusted at the last minute without our involvement. For 
this reason, I would ask that you look at the schedules of the 
relevant agreements to ensure that the stocks, numbers and 
purchase price are as you understand them to be. 

“3. In particular, the irrevocable instructions to HSBC 
present me with the biggest problems. These were changed 
on a number of occasions (even though they were meant to 
be ‘irrevocable’) and we were not involved in any of these 


6/4/02 email from Mr. Hanson to Mr. Krane (PSI-QUEL39555). 
9/25/02 email from Mr. Hanson to Mr. Shaikh (PSI-QUEL39559). 
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alterations. I chased HSBC for their countersignature on 
these documents for months and finally got some 
unsatisfactory faxed signature pages where the numbers had 
been altered (without our prior consent). I would recommend 
that you check these very thoroughly before handing them 
over to the lawyers. 

“4. We had no involvement in Titanium Trading Partners 
(other than negotiating the operating agreement) and 
Titanium Acquisition Corp. We therefore can contribute 
very little to the books and records of those corporations.”"”"* 

Notwithstanding the defects in the documents as of October 2, 2002, 
Quellos was able to produce a set of books for Titanium Trading 
Partners that satisfied the legal opinion writers by November 25, 2002, 
when the opinions were delivered.""^ 

The firm Quellos decided to use for the Saban tax opinions was 
Bryan Cave. Founded in Saint Louis, Missouri, in 1873,"”® Bryan Cave 
now has offices in thirteen cities, including Los Angeles, New York, 
Shanghai, and Kuwait."”’ Its practice areas include “regulatory/tax,” 
“business/transactional,” and litigation."”* The firm’s lawyers practice in 
Client Service Groups (CSGs), or Industry Practice Teams, one of whieh 
is Tax Advice and Controversy."*'® 

The first work Bryan Cave did for Quellos on the POINT 
transactions was at the very end of the Robert Wood Johnson IV 
transaction, when he and his advisors decided to move assets from Reka, 
which was a Cayman Islands entity, to Reka I LLC, which was 
established in Delaware. This process, which Quellos referred to as 
“domesticating” the partnership entities, required the preparation of legal 
documents, and Bryan Cave was retained to do this."*’" Later, the firm 


10/2/02 email from Mr. Shaikh to Mr. Hanson (PSI-QUEL26915-17). 

U.S. Federal Income Tax Opinion to Titanium Trading Partners LLC (KS-00001092- 
1192); U.S. Federal Income Tax Opinion to Silverlight Enterprises LP (KS-00001226-1327). 

Bryan Cave website, www.bryancave.com/firm/history.asp (viewed 7/13/06). 

Id- at www.bryancave.com/firm/locations.asp. 

Id- at www.bryancave.com/practice/practice.asp. 

Bryan Cave website, www.brymicave.com/practice/csglist.asp (viewed 7/23/06). 

See, e.g., 8/23/00 email from Mr. Robbins to Mr. Hirata (PSI“QUEL27131)(“can you 
gather a documentation package for Burgundy mid Reka for Bryan Cave”); 9/22/00 email from 
Lana Phillips (Bryan Cave) to Eric Schuehle (PSI-QUEL27125)(“am working with Betsy Smith 



291 


- 126 - 

became involved in the second group of POINT transactions. Bryan 
Cave not only prepared the legal opinions for the Saban transaction, they 
assisted in drafting transactional documents, some in advance of the 
transaction, as well as the detailed factual representations it asked Mr. 
Saban to sign, on which the opinion was premised. The process 
followed seems to have been to determine the desired result to be 
reached in the opinions, and then to draft documents and factual 
representations that supported that result. 

For example, in an email dated approximately three weeks before 
the Saban transaction commenced, Bryan Cave attorney Lana Phillips 
sent Quellos draft consents relating to the Saban trading partnership, 
which was to be called Titanium Trading Partners LLC, with the 
following comments: 

“These 4 consents were drafted in one document to make 
them easier for us to keep track of Unfortunately, when they 
were drafted they were not done in any particular order, so 
that when you open the whole document to print, the order of 
the consents inside seems a bit confusing. Sorry about this. 

I’d rather not indicate the sequence of these documents in 
their titles because the creation and ownership of the LLC by 
Bamville and EAICS must be completely independent from 
the later transfer to and ownership by TAC [Titanium 
Acquisition Corporation] and Cheryl [Saban]. Showing a 
clear sequence seems to betray that independence. When 
these documents are sent to be executed, we will place them 
in correct order and give explicit instructions as to the order 
of signing. To make your review easier for now, I have 
included boxes in the upper right-hand showing ‘DRAFT - 

Document .’... Once we’ve received final approval, we will 

take off the “DRAFT” legend and send out the final copies 
for signature. (I will also be sure to take off the document 
number from these docs.)”'*^' 

In other words, the consents were part of a carefully orchestrated series 
of steps that all of the participants needed to understand, but the 
documents were being drafted to create the appearance that they were 
being separately executed by independent parties engaged in an arm’s 
length transaction. 


on the domestication of both Burgundy and Reka.”). 

42 i 


9/4/0 1 email from Ms. Phillips to M*. Hanson (PSI-QUEL23 1 26) 
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The legal opinions prepared by Bryan Cave'*^^ were based on 
extensive factual representation statements signed by various persons, 
including Mr. Saban, who signed representation statements on behalf of 
himself, Titanium Acquisition Corporation,'*^'' and Titanium Trading 
Partners.''^’ Mr. Saban told the Subcommittee that he did not read these 
representation statements before signing them and that, on reading some 
of the representations now, could not have attested to the matters 
covered if he had read them at the time. He said the extent of his 
discussions with Bryan Cave lawyers was a single meeting in which he 
spent about half an hour answering their questions about the investment 
portion of the plan. Otherwise, all of his communications with Bryan 
Cave were through his personal tax lawyer, Matthew Krane, who 
handled all of the technical matters. Some of the items he said were 
completely inaccurate, such as the statement in paragraph 16 of his own 
representation statement''^* that he had numerous meetings with Matt 
Krane to resolve their differences over how his partnership Silverlight 
should invest in Titanium Trading Partners. He told the Subcommittee 
that he never wanted to invest partnership funds in things Matt Krane 
said were inappropriate, as the representations said. With respect to a 
number of other paragraphs, he said that if he had been asked to read the 
document at the time, he would have said to take the paragraphs out, 
because he had no idea what they were talking about.'*^’ He also signed 
detailed factual representations for Titanium Acquisitions and Titanium 
Trading partners, but said he had no idea what role the foreign entities 
played in the transaction.'’^® 

The statement of facts in the opinion itself contains an extensive 
recitation of events, and enumerates one or more business purposes for 
every aspect of the structure designed by Quellos. However, the 
statement of facts does not mention that tax consequences were ever 
discussed or considered. In fact, the only statements pertaining to tax 


U.S. Federal Income Tax Opinion to Titanium Trading Partners LLC (KS-00001092- 
1 192); U.S. Federal Income Tax Opinion to Silverlight Enterprises LP (KS-00001226-92). 

Haim Saban Representation Certificate attached to Bryan Cave Tax Opinion to 
Titanium Trading Partners LLP (KS-00001092-1 192, at 1 158-62). 

Titanium Acquisition Corporation Representation Certificate attached to Bryan Cave 
Tax Opinion to Titanium Trading Partners LLP (KS-00001092-1 192, at 1185-90). 

Titanium Trading Partners Representation Certificate attached to Bryan Cave Tax 
Opinion to Titanium Trading Partners LLP (KS-00001092-1 192, at 1191-92). 

Haim Saban Representation Certificate attached to Bryan Cave Tax Opinion to 
Titanium Trading Partners LLP (KS-OOOOl 158-62). 

See, e.g., Id-, paras. 21, 24, 25, 27, 29, and 31. 

Subcommittee interview of Mr. Saban (7/19/06). 
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losses are one reference to the amount of the basis acquired and the 
decline in value of the stocks, and a sentence at the end of the fact 
recitation that “the amount of gains and losses with respect to those sales 
of the Portfolio is set forth in a chart labeled Exhibit There is no 
suggestion in the statement of facts that the Sabans were acquiring a tax 
loss over $700 million more that their investment in Titanium Trading 
Partners. The legal analysis portion of the Bryan Cave opinion states in 
several places that the parties involved in Titanium Trading Partners 
expected to make, and had a purpose of making a pre-tax profit 
independent of any tax benefit, but without characterizing the amount of 
the expected profit or comparing it with the expectation of a tax loss. 

John Barrie of Bryan Cave, who wrote the opinion, told the 
Subcommittee that he and his associates prepared the representations 
after extensive consultation with Mr. Saban’s lawyer Matthew Krane, 
and after one meeting of about an hour with Mr. Saban and Mr. Krane 
during which Brian Cave satisfied themselves that Mr. Saban understood 
the outlines of the transaction and had a profit motive for entering into 
the transaction. His recollection was that the representations were sent 
to Mr. Saban in New York for review and that Bryan Cave got a 
confirmation by voicemail that he had read and understood them and 
agreed with them.''^“ 

Some of the key facts in the opinion, such as the basis in the loss 
stock, were attested to by Chuck Wilk of Quellos in a representation 
letter signed by him.'*^' Other important facts were contained in 
representations signed by Bamville and others, including verification of 
what was contributed to Titanium Trading Partners,'*^^ and Bryan Cave 
appears to have relied on those representations. Mr. Barrie told the 
subcommittee that Bryan Cave primarily looked to Quellos for 
information about the Bamville Portfolio. Although there was an 
ambiguity in the representation when it said Bamville contributed its 
“positions” in certain stocks, Mr. Barrie told the Subcommittee that he 
understood that what Bamville contributed to Titanium Trading Partners 
was outright ownership of shares."*^^ He said he was not informed that 


Bryan Cave Tax Opinion to Titanium Trading Partners LLP at 18-19 (KS-00001092- 
1192, at 1185-90). 

“ Subcommittee interview of Mr. Barrie (7/28/06). 

See, e.g.. Chuck Wilk Representation Certificate attached to U.S. Federal Income Tax 
Opinion to Titanium Trading Partners LLC (KS-00001092-1 192, at 1169-78). 

See, e.g,, Bamville Limited Representation Certificate attached to U.S. Federal 
Income Tax Opinion to Titanium Trading Partners LLC (KS-00001092-1 192, at 1188-90). 

Subcommittee interview of Mr, Barrie (7/28/06). 
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Bamville had acquired the securities from Jackstones in a short sale that 
was immediately covered by a loan of the same stocks back to 
Jackstones, or that the purchase price owed to Jackstones was offset by 
an equal amount of cash collateral owed to Bamville by Jackstones.''^'' 
However, a Bryan Cave memorandum dated June 28, 2002, listing 
documents they required for their “due diligence” prior to issuing an 
opinion includes the Bamville/Jackstones stock purchase agreements, 
the global securities lending agreement, and the confirmations of 
individual securities loans corresponding to each stock purchase 
agreement.'"*^ 

Unlike Mr. Steinberg of Cravath, Swaine & Moore, Bryan Cave 
does not appear to have assisted in the design of the basic POINT 
structure, although they did extensive transactional work to mesh the 
POINT structure with Mr. Saban’s existing structure of family trusts and 
partnerships. They also did considerable work on the drafting of 
transaction documents which gave them full knowledge of the sequence 
of steps in the transaction and the close proximity in time of many of the 
planned steps. For example, they were fully aware that the five year 
warrant was extinguished shortly after the Sabans acquired Titanium 
Trading Partners. However, Mr. Barrie indicated that he was not aware 
that the elimination of the warrant had any effect on the profit 
calculations.'*^* 

The fees charged by Bryan Cave for work on the point transaction 
were billed to Quellos. Their fees for the Saban transaction totaled $1.3 
million.'*” However, since they were billed to and paid by Quellos, they 
are included within Quellos fees.''^* 

Mr. Saban told Subcommittee staff that Matthew Krane explained 
that the total fees on the Quellos transaction would be around $50 
million.'*^^ He does not remember if Krane gave him an estimate of how 


«• Id. 

7/28/02 Bryan Cave Memorandum to Mr. Wilk and Mr. Krane (PSI-QUEL23703-08). 

Subcommittee interview of Mr. Barrie (7/28/06). 

Id. 

3/1/01 Letter Agreement, Re: Haim and Cheryl Saban, the Alpha Family Trust, 
Silverlight Enterprises, L.P. (KS-00001062-72). 

In a letter dated 7/13/06, Mr. Saban’s counsel provided the Subcommittee with a 
schedule of professional fees related to the POINT transaction and the Fox Family World Wide 
sale. This schedule included $7,688,61 1 for Euram and $53,909,930 for Quellos. The letter 
stated that the expenses on the schedule (totaling over $90 million in all) contained some 
attributable to the FFWW sale to Disney and that they had no clear way of breaking the fees out 
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much “profit” he might make on the stock transaction, but he said he 
thought he ultimately made some money on that part of the deal, 
considering only the fees relating to the stock transaction itself 
However, he also said he considered that the total fees were for the total 
package (the tax transaction and the stock transaction) and said he 
clearly did not make enough on the stock trade to cover the total amount 
of fees and costs.'’'*” 

In fact, the total gross profit on the trade reported to Mr. Saban by 
Quellos was $129,927,084, which was reduced by the costs associated 
with the collar to $13,167,623. After subtracting additional loan fees, 
Euram’s structuring fee of $7,688,61 1,'*^' and interest expenses, Quellos 
estimated the total gain to be $1,827,183.'*'*^ However, this estimate did 
not take into account any of the fees paid to Quellos in connection with 
setting up the POINT structure. The total paid under the initial 
compensation agreement was $46,31 2, 500.“*^” In addition, under a 
separate agreement,'*'*'* Quellos received a 1 7 percent “performance fee” 
in the amount of $7,597, 430'*'*^ that was paid out of the “gross profit” on 
the stock trade. Taking this performance fee alone into account would 
reduce the “profit” to a $6 million loss. Taking all the Quellos fees into 
account would produce a true economic loss on the trade of around 
$40,000,000. Of course, if the transaction is viewed in the context of its 
true purpose of generating $1.5 billion in tax losses, it was extremely 
profitable. 

Quellos’ total compensation for the Saban POINT trade was 
$53,909,930, which Quellos allocated between Silverlight and Titanium 
Trading Partners.'*'*” The compensation agreement under which the fees 
were paid expressed them as a percentage - 3.25 percent - of the total 


according to subject. However, the Subcommittee has seen no documents suggesting that 
Quellos actually provided any services to Mr. Saban other than in connection with the POINT 
transaction. 

Subcommittee interview of Mr. Saban (7/19/06). 

The report does not attribute this fee to Euram, but Mr. Saban’s counsel has informed 
the Subcommittee that this was the amount of Euram’s total fee. 7/13/06 letter from King & 
Spaulding LLP to the Subcommittee. 

1 1/13/01 Titanium Trading Partners Daily Report (PSI-QUEL26588). 

10/24/01 email from Mr. Wilk to Ms. Pan (HUI0004387). 

Investment Advisory Agreement (KS-00001080-88). 

1 1/13/01 email from Mr. Hirata to Ms. Pan (PSI-QUEL39534); 1 1/19/01 wire transfer 
instructions (PSI-QUEL40188). 

7/13/06 letter from King & Spaulding to the Subcommittee at 6; 10/24/01 email from 
Mr. Wilk to Ms. Pan (HUI0004387). 



296 


-131- 

gross proceeds on the sale of FFWW stock, up to a maximum of 
$1,490,000.'*'*’ Since the target was “full tax deferral of the Disney sale, 
ad infinitum” (approximately $1.5 billion, including the losses at both 
the Titanium Trading Partners and Silverlight levels), setting the fee at a 
percentage of the sales proceeds was effectively the same as pegging it 
to the loss. 

When shown the circular nature of the trades between Bamville 
and Jackstones that created the basis for the tax loss, and the emails 
between Euram and Quellos regarding the need to inform the client’s 
representatives of the nature of those trades, Mr. Saban told 
Subcommittee staff that he was never informed of that and had no idea 
of how the losses were created. His reaction to this information was: 
“You have before you a very disappointed person, who feels misled, lied 
to, cheated.”'*'** 


"" 3/1/01 Letter Agreement, Re: Haim and Cheryl Saban, the Alpha Family Trust, 
Silverlight Enterprises, L.P. (KS-00001062-72). 

“ Subcommittee interview of Mr. Saban (7/19/06). 
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VIII. THE WYLY CASE HISTORY 

The case histories just discussed provide recent examples of how 
U.S. persons, guided by U.S. and offshore professionals, have engaged 
in increasingly sophisticated efforts to hide assets, shift income offshore, 
and dodge U.S. taxes. The following case history shows how, over a 
thirteen-year period from 1992 to 2005, two U.S. citizens, Sam and 
Charles Wyly, guided by an armada of attorneys, brokers, and other 
professionals, transferred at least $190 million in stock options and 
warrants to a complex array of 58 offshore tmsts and shell corporations. 
It shows how the Wylys and their advisers directed the exercise of those 
stock options and warrants, used the shares to generate investment gains, 
and used at least $600 million in untaxed offshore dollars to provide 
substantial loans to Wyly interests, finance business ventures, acquire 
U.S. real estate, and purchase furnishings, art, and jewelry for the 
personal use of Wyly family members. 

This case history illustrates the roles played by legal, financial, and 
other professionals, as well as offshore service providers, to build and 
manage the Wyly-related offshore network and conceal the Wylys’ 
continued direction and enjoyment of the offshore assets. It also 
illustrates the use of a number of offshore mechanisms that raise policy 
concerns, including stock option-annuity swaps; pass-through loans 
using an offshore vehicle; securities traded by offshore entities 
associated with corporate insiders; and the use of hedge funds and other 
investment vehicles to control use of funds placed offshore. Together, 
these transactions comprise the most elaborate offshore operations 
reviewed by the Subcommittee. 

A. Introduction 

The Subcommittee began its investigation of this case history in 
April 2005, after Sam and Charles Wyly filed a publicly available SEC 
form disclosing their association with certain offshore entities that 
owned substantial shares of a public company, Michaels Stores Inc., that 
has long been associated with the Wylys.’*''® To examine this matter, the 
Subcommittee consulted with securities, tax, trust, and offshore experts, 
conducted numerous interviews, and issued about 40 subpoenas. 
Subcommittee staff reviewed over 1 .5 million pages of documents, 
including SEC filings, legal pleadings, correspondence, electronic 
communications, memoranda, trust agreements, incorporation 
documents, and financial records. While many persons cooperated with 


Inc. 


See 4/7/05 Schedule 13D filed by Sam and Charles Wyly regarding Michaels Stores 
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the investigation, others did not. Most Isle of Man and Cayman entities 
and residents, citing financial privacy laws in their jurisdictions that 
criminalize the disclosure of client-related information, declined to 
provide information, documents, or interviews in response to 
Subcommittee requests.''^® 

This part of the Report examines the offshore structure constructed 
for Sam and Charles Wyly. The evidence obtained by the Subcommittee 
shows that the Wyly brothers and their representatives exercised 
significant direction over the trust assets and investment activities of the 
offshore trusts established to benefit their families, raising U.S. tax, 
securities, and anti-money laundering compliance concerns. 

U.S. tax treatment of trust income depends in large part upon the 
extent of control retained by the person who funded the trust, often 
called the grantor. If a grantor places assets in an irrevocable trust and 
gives up all control over the assets and the trust, the tax code generally 
treats the trust as a separate taxpayer that pays tax on the income earned 
from its assets. If the trust distributes income to a beneficiary, the trust 
gets a deduction for the amount distributed, while the beneficiary pays 
tax on the amount received, so that the income is taxed only once. On 
the other hand, if a grantor directly or indirectly retains significant 
control over the trust or trust assets, the tax code generally treats the trust 
as a “grantor trust” and generally attributes its assets and income to the 
grantor. In some cases where a grantor has in form established an 
irrevocable, independent trust, but in reality retained control over the 
operation of the trust and the trust’s assets, courts have ruled that the 
trust was a sham and attributed the trust assets and income to the grantor 
for tax purposes. In this case history, while the Wylys and their 
representatives, acting with the advice of counsel, repeatedly represented 
that the offshore trusts established to benefit their families were 
independent entities for U.S. tax purposes, in fact, the Wylys and their 
representatives continued to exercise significant direction over the trusts’ 
assets and investment activities. 

U.S. securities law also often turns on the issue of control to 
determine when an entity must report stock holdings, observe trading 
restrictions, or refrain from selling securities while in possession of 
material nonpublic information about a public company. During the 


™ The Isle of Man entities that declined Subcommittee interview requests were Close 
Trustees (lOM ) Ltd., IFG International, Inc., Lome House Trust Company Ltd., the lOM office 
of Trident Tmst Company, and Wychwood Trust Ltd. The Cayman entities and persons who 
declined Subcommittee interview requests were Michelle Boucher, Irish Trust Company, J.D. 
Hunter, Security Capital Ltd., and Queensgate Bank and Tmst Co. Ltd. The Cayman law firm 
Maples and Calder consented to an interview but provided extremely limited information. 
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period examined in this Report, Sam and Charles Wyly were directors 
and large shareholders of three publicly traded corporations, Michaels 
Stores, Sterling Software Inc., and Sterling Commerce Inc. 

Accordingly, under U.S. securities law, both men held the status of 
corporate insiders, affdiates, and large shareholders of these three 
corporations, and were subject to special disclosure requirements, 
trading restrictions, and insider trading prohibitions. During the same 
period, both men transferred to the offshore entities compensatory stock 
options and warrants representing the right to purchase millions of 
shares in these three public corporations. 

While the Wylys and their representatives, on the advice of 
counsel, represented that the offshore entities holding the securities were 
independent legal entities for securities purposes, the Wyly 
representatives continually conveyed detailed information to the 
offshore entities on when and how to exercise the stock options and 
warrants, and trade the shares. Wyly representatives also directed the 
offshore entities to arrange their stock holdings to avoid SEC disclosure 
requirements for large shareholders. In addition, Wyly representatives 
repeatedly characterized the offshore entities as exempt from trading 
restrictions on affiliates, and conveyed directions for the entities to 
engage in securities transactions even during periods when the Wylys 
may have had material, nonpublic information raising insider trading 
concerns. Due to Isle of Man secrecy laws and the decision of the 
Wylys and the three public corporations not to include the offshore 
entities in their SEC disclosure filings, for many years U.S. regulators 
and the investing public were unaware of the extent of these offshore 
stock holdings and trading activity. This case history raises policy 
concerns about the extent to which executives of U.S. public companies 
may be using offshore entities to circumvent U.S. securities 
requirements for corporate insiders. 

Control is also key to many U.S. anti-money laundering laws 
which, for example, require U.S. financial institutions to determine the 
“beneficial owner” of an offshore trust or corporation before opening an 
account, to ensure they know who the client is and prevent suspicious 
persons from gaining entry into the U.S. financial system. When U.S. 
financial institutions pressed the Wyly-related offshore entities to 
disclose their beneficial owners, the offshore entities refused to provide 
specific names of the persons behind the trusts and corporations. 

Despite their inability to obtain required beneficial owner information, 
the financial institutions did not close the accounts held in the name of 
the offshore entities until the fall of 2004, after receiving subpoenas 
from U.S. law enforcement seeking information about the accounts. 
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A similar situation arose with respect to the obligation of U.S. 
financial institutions to file 1099 forms with the IRS reporting certain 
types of investment and dividend income paid to U.S. account holders. 
Here, the offshore entities filed W-8BEN forms with the U.S. financial 
institutions, representing that they were independent foreign entities not 
subject to 1099 reporting requirements. Although the financial 
institutions were aware of the entities’ relationship to the Wylys, they 
chose not to treat them as U.S. accountholders subject to 1099 reporting. 

In all of these activities, the Wylys were aided by an armada of 
lawyers, brokers, financial professionals, and offshore service providers. 
These facilitators set up the offshore entities, provided advice and 
guidance on how best to structure, operate, and coordinate them, and 
provided legal, transactional, and administrative services that 
purportedly enabled the Wylys to maintain direction over the offshore 
assets without negating the offshore entities’ status as allegedly 
independent actors for U.S. tax and securities purposes. Although many 
of these professionals took steps to create the appearance that the 
offshore trusts were independent entities, couching instructions to the 
offshore trustees as “recommendations” and obtaining paperwork from 
the trustees to buy, sell, or transfer trust assets, the reality behind these 
actions was that the Wylys and their representatives continued to 
exercise significant direction over the assets they had moved offshore. 

This case study underscores the fundamental incompatibility of 
U.S. tax, securities, and anti-money laundering requirements with 
existing practices in many offshore jurisdictions. Under U.S. law, who 
has control of assets is often a key factor in determining an individual’s 
tax, securities, and anti-money laundering obligations. As this and other 
case studies examined by the Subcommittee reveal, offshore 
jurisdictions typically permit trust grantors and beneficiaries to exert 
significant control over tmst assets and activities, without compromising 
the allegedly independent legal status of the tmsts and trustees. Given 
that secrecy laws in many offshore jurisdictions where offshore trusts are 
located make it virtually impossible to detect the identity of trust 
grantors and beneficiaries, and to determine the extent of their control 
over trust assets and activities, the potential for abuse is vast. U.S. law 
enforcement can and should be strengthened to counter such abuse, and 
where necessary, U.S. laws themselves should be strengthened. 

B. Case History Summary 

The Report examines the inception and development of the Wyly 
offshore structure over a thirteen year period, from 1992 to 2005, and 
analyzes key tax, securities, and anti-money laundering issues. 
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The first section examines how the offshore trusts functioned. The 
evidence shows that Sam and Charles Wyly exercised significant 
direction over the trust assets and the investment activities of the trusts 
established to benefit their families. The Wylys and their representatives 
typically conveyed their decisions about trust assets to individuals 
named in the trust agreements as “trust protectors.” These trust 
protectors, who were selected by the Wylys, were in constant 
communication with Wyly family members and their representatives. 

The trust protectors used a steady stream of telephone calls, 
correspondence, faxes, and electronic mail to convey decisions to the 
trustees of the offshore trusts. The trust protectors typically worded 
these decisions as “recommendations” to the offshore trustees who, in 
form under Isle of Man trust law, retained final decisionmaking 
authority over trust assets, but in practice simply carried out the 
“recommendations” provided to them. Over the thirteen years examined 
by the Subcommittee, the offshore trustees rarely questioned a 
“recommendation” made by a Wyly trust protector and typically 
implemented the “recommendation” within days of receiving it. The 
Subcommittee saw no evidence that the trustees acted independently to 
initiate or implement financial transactions or investments on their 
own.''^' Rather, the offshore trustees appear to have functioned as 
administrative cogs to implement the decisions conveyed to them by 
Wyly representatives about trust assets and activities. 

Section two examines how assets were transferred to the offshore 
trusts. It shows how, over a ten year period from 1 992 to 2002, Sam and 
Charles Wyly transferred offshore over 17 million stock options and 
warrants that had been awarded to them as compensation from Michaels, 
Sterling Software, and Sterling Commerce. They transferred these stock 
options and warrants, collectively worth at least $190 million, to the 
offshore shell corporations owned by the offshore trusts benefitting their 
families. For most, the Wylys received in exchange annuity agreements 
in which the offshore corporations promised to make future annuity 
payments to the Wylys. Wyly legal counsel provided written legal 
opinions concluding that, because the stock options and warrants had 
been exchanged for annuities of equivalent value, the Wylys did not 
have to pay taxes on the gains realized when the offshore corporations 
exercised the stock options and warrants. Instead, Wyly legal counsel 
advised that the Wylys owed taxes only if and when they actually 
received the promised annuity payments from those corporations years 
later. Wyly legal counsel also provided assurances to the three public 
corporations that had issued the stock options to the Wylys. They 


Because none of the offshore service providers supplied documentation or interviews 
to the Subcommittee, this analysis is necessarily based on information provided by other parties. 
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advised the public corporations that the offshore corporations were 
independent of the Wylys, and the public corporations thus did not have 
to not report any compensation to the IRS when the offshore 
corporations exercised the options, as no tax was due on the 
compensation until the promised annuity payments were made. In 2003, 
the IRS announced that similar stock option transactions were 
potentially abusive tax shelters, that the stock option holders should have 
paid tax on their stock option compensation, and the corporations issuing 
the stock options should have reported the compensation in 1099 or W-2 
filings. The IRS later announced an initiative allowing persons and 
corporations who participated in such stock option transactions to settle 
their potential tax liabilities with reduced penalties. Michaels Stores 
applied to participate in this settlement initiative; the Wylys did not. 

Section three of this case history examines how the offshore 
entities used the stock options and warrants to generate millions of 
dollars in untaxed investment gains. Their first step was to exercise the 
stock options and warrants to obtain shares in the three U.S. 
corporations. The offshore entities then sold some shares for cash, 
pledged others to obtain loans, and engaged in a raft of other securities 
transactions such as collars, call options, equity swaps, and variable 
prepaid forwards. The decisions to engage in these transactions were 
made by the Wylys and their representatives, and conveyed by the trust 
protectors to the offshore trustees who implemented them. Relying on 
advice from counsel, the Wylys did not pay taxes on any of the offshore 
trusts’ trading gains, even though the U.S. tax code generally requires 
that income earned by a trust controlled by a U.S. person who funded or 
is a beneficiary of the trust be attributed to that U.S. person for tax 
purposes. The Wyly legal position was that the offshore trusts were 
independent entities whose income was not attributable to any U.S. 
person. 

The Wylys also did not include the stock holdings of the offshore 
entities in their filings with the SEC until 2005, even though SEC 
regulations require large stockholders to disclose all of the shares they 
beneficially own as well as shares held by groups with whom they acted 
in concert to buy or sell the securities. Wyly legal and securities 
advisers took the position that the offshore trusts were independent 
entities whose securities did not have to be reported in the Wyly filings. 
Wyly legal advisers and representatives also helped the offshore entities 
to circumvent SEC disclosure requirements for major shareholders, 
represented to U.S. financial institutions that the entities were exempt 
from SEC trading restrictions on affiliates, and helped the offshore 
entities conduct securities transactions during periods when the Wylys 
may have had material insider information. The brokers who carried out 



303 


- 138 - 

these securities transactions, with one exception, treated the offshore 
entities as nonaffiliates, even though they knew the Wylys and their 
representatives exercised significant direction over the investment 
activities of the offshore entities. The three public corporations failed to 
disclose the offshore holdings in their SEC filings, even though they 
knew the offshore entities had large stock holdings and were associated 
with the Wylys. As a result, for many years until 2005, U.S. securities 
regulators and the investing public were unaware of the extent of the 
Wyly-related offshore stock holdings and trading activity. 

The next four sections of the Report examine how the Wylys 
utilized untaxed offshore dollars to advance their business and personal 
interests in the United States. Each of these sections contains additional 
evidence of the extent of Wyly direction over the offshore assets. 

Section four shows how millions of untaxed dollars were returned to 
Wyly interests in the United States using pass-through loans tunneled 
through a Cayman shell corporation called Security Capital. Section 
five shows how more than $600 million in untaxed dollars were invested 
in Wyly-related business ventures, including two hedge funds, a private 
equity fund, an offshore insurance company, and a U.S. energy business, 
all of whom used these funds on U.S. investments. Section six shows 
how about $85 million in untaxed dollars were used to acquire U.S. real 
estate and build houses for use by Wyly family members. It also shows 
how untaxed dollars were used to finance real estate loans that supplied 
millions of offshore dollars to Wyly family members for their personal 
use in the United States. Section seven shows how nearly $30 million in 
untaxed dollars were used to purchase furnishings, artwork, and jewelry 
for the personal use of Wyly family members. Each of these 
transactions was the result of decisions initiated and planned by the 
Wylys and their advisors, and not by the offshore trustees or the 
executives of the offshore corporations who executed them. Law firms 
provided guidance on how to structure these transactions purportedly to 
comply with U.S. tax and securities laws and drafted the paperwork 
needed for them to function; brokers facilitated the multi-million-dollar 
international wire transfers that financed this activity. 

The final section examines issues related to compliance with U.S. 
anti-money laundering (AML) laws. Many of the offshore entities 
opened accounts with U.S. securities firms or the securities divisions of 
U.S. banks. For decades, U.S. banks have been obligated to “know their 
customers,” including the natural persons behind offshore corporations 
and trusts, to ensure that bank services are not misused to further 
misconduct. In 200 1 , the Patriot Act extended that requirement to U.S. 
securities firms who, until then, had operated AML programs on a 
voluntary basis. In provisions that became effective in 2002, the Patriot 
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Act explicitly required U.S. banks and securities firms that open a 
private account with at least $1 million for a non-U. S. person to 
“ascertain the identity of the nominal and beneficial owners” of the 
account. 

In 2003, two U.S. financial institutions repeatedly asked the Wyly- 
related offshore entities to provide the names of their beneficial owners. 
While the offshore entities let it be known that they were associated with 
the Wyly family, they would not disclose the names of specific 
individuals associated with particular offshore entities. The offshore 
entities also submitted W-8BEN forms to the financial institutions, 
representing that they were independent foreign entities not subject to 
certain IRS requirements for reporting investment income paid to U.S. 
persons, even though U.S. taxpayers exercised significant direction over 
the offshore entities’ assets and investment activities. The financial 
institutions accepted the W-8BEN forms and allowed the accounts to 
continue operating without sufficient beneficial owner information, 
continuing to facilitate multi-million-dollar securities transactions and 
wire transfers across international lines. In the fall of 2004, however, 
after receiving subpoenas from U.S. law enforcement seeking 
information on the accounts held in the name of the offshore entities, the 
financial institutions closed the accounts. 

Sam and Charles Wyly reaped a number of benefits from their 
offshore activities, including years-long deferral of taxes on millions of 
dollars in stock option compensation, nonpayment of taxes on millions 
of dollars in capital gains held by the offshore trusts they directed, a 
ready source of capital for their business ventures, and a ready source of 
funds to finance their personal interests. Among those affected by these 
offshore activities are the U.S. Treasury, U.S. taxpayers who have to 
make up the lost revenue, and the investing public who were kept in the 
dark about the offshore stock holdings and trading activity of entities 
controlled by the directors of three publicly traded corporations. 

C. Wyly Business Background 

To understand the investment activities undertaken by the Wyly- 
related offshore entities, background information about the business 
careers of Sam and Charles Wyly is necessary.'^^^ Both are successful 
businessmen who developed a number of privately held and publicly 
traded companies into profitable concerns. Samuel E. Wyly and Charles 
J. Wyly, Jr. were bom in Lake Providence, Louisiana, and grew up 


The following information is taken from materials provided to the Subcommittee by 
the Wylys, and from various legal pleadings and SEC submissions. 
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during the Depression. Their first business venture was the University 
Computing Company, which they founded in 1963, developed into a 
nationwide computer service and software provider, and later sold in 
1987. During the 1960s and 1970s, the brothers founded Datran Inc., a 
company intended to build transmission lines for computer 
communications; began Earth Resources Co., an oil refining and mining 
company; and acquired the Bonanza Steakhouse chain which they turned 
into a successful franchise business. 

In 1981, the Wyly brothers, their colleague Sterling Williams, and 
others founded Sterling Software Inc. and developed it into a leading 
provider of business software and services, specializing in large data 
management. The company went public in 1983. In December 1995, it 
spun off a separate company. Sterling Commerce, Inc., specializing in 
software which enabled businesses to exchange information 
electronically. Sterling Commerce was incorporated in December 1995, 
and went public in March 1996. In 2000, both companies were sold. 
Sterling Software was sold to Computer Associates International, Inc. in 
a $4 billion stock swap. Sterling Commerce was sold to SBC 
Communications, Inc. in a $4 billion cash transaction. The Wylys had 
significant stock holdings in both of the companies that were sold. 

The Wyly brothers also operated companies unrelated to the 
software field. In 1983, they purchased Michaels Stores, Inc., an arts 
and crafts retail chain, and over the following 20 years, took it public 
and expanded the chain to more than 1,000 stores. In 2006, Michaels 
announced that it was being sold to a consortium of private equity 
groups for $6 billion.'*^^ In 1997, the brothers acquired Green Mountain 
Energy Resources, an energy company specializing in the marketing of 
clean energy. In March 1999, the company filed paperwork with the 
SEC to go public, but never did, instead attracting private investments 
from two energy companies, BP Amoco and Nuon NV, a Dutch utility. 

In addition to these and other domestic business ventures, the Wyly 
brothers founded several businesses with offshore components. In 1990, 
Sam and Charles Wyly founded their first hedge fund. Maverick, which 
sponsored both domestic and offshore funds. Begun as a Wyly family 
venture. Maverick was opened to other investors in 1993, and now 
manages assets in excess of $ 1 1 billion. In 1994, the Wyly brothers and 
the Wyly family’s legal counsel, Michael French, founded an offshore 
insurance company, Scottish Annuity Company (Cayman) Ltd. A 
companion company, Scottish Annuity & Life Holdings, Ltd., later 
renamed Scottish Re Group Ltd., went public in 1998, and recently 


453 


See, e.g., “Consortium Buys Michaels for $6 Billion,” New York Times (7/1/06). 
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purchased substantial insurance holdings in the United States. In 1995, 
the Wyly brothers founded another Cayman company called Irish 
Holdings Ltd.'*’'* Its only subsidiary, Irish Tmst Company (Cayman) 

Ltd., holds trust company and mutual fund administrator licenses in the 
Cayman Islands. It provides administrative services to the Wyly-related 
offshore hedge funds and the Wyly-related offshore trusts and 
corporations. In 2000, Charles Wyly founded a private investment fund 
called First Dallas, which includes an offshore company. First Dallas 
International. In 2001, Sam Wyly founded a second hedge fund. 

Ranger, which, like Maverick, sponsors both U.S. and offshore 
investment funds. 

Many of the offshore entities associated with the Wyly brothers 
were stractured to benefit their children and wives.''” Sam and Charles 
Wyly also established numerous domestic trusts, corporations, and 
partnerships to hold assets and conduct business, many of which also 
were structured to benefit their children and wives. A number of these 
domestic entities had dealings with the Wyly-related offshore entities. 

In addition, as the children of Sam and Charles Wyly came of age, they 
also entered the business world, establishing both domestic and offshore 
trusts, corporations, and partnerships. This Report does not address the 
Wylys’ domestic investments and holdings, except as they pertain to 
matters related to the Wylys’ offshore operations. It also does not 
discuss many of the offshore entities established by or on behalf of the 
Wyly children. 

D. Going Offshore 

Sam and Charles Wyly apparently first became interested in 
moving assets offshore during the early 1990s. In the spring of 1991, at 
the request of Sam Wyly, Sharyl Robertson, a key employee of the Wyly 
family,'*” attended a conference given by an advertised offshore expert. 


Irish Holdings was initially owned by the Bessie and Tyler Trusts, two Isle of Man 
trusts established to benefit Sam and Charles Wyly and their families. See, e.g., “The Irish Trust 
Company (Cayman) Ltd. Application for a Restricted Trust License,” (PSIOO 120946-52); 6/6/96 
memorandum from Sam to Charles (PSI00109863-64)(‘Trish Tmst company will remain owned 
2/3 by Sam’s Family and 1/3 by Charles’ Family.”). For more information about Irish Holdings 
and the Irish Tmst Company, see below. 

In 1955, Charles married Caroline D. (“Dee”) Wyly, and had four children, Martha, 
Charles (“Chip”), Emily and Jennifer. In 1960, Sam Wyly married Rosemary Acton and had 
four children, Evan, Laurie, Lisa and Kelly. In 1976, Sam Wyly divorced and, two years later in 
1978, married Victoria L. (“Torrie”) Steele. They had two children, Andrew and Christiana. 
Sam Wyly and his second wife separated in 1988 and divorced in 1990. In 1994, Sam married 
his current wife, Cheryl Wyly. 

The Wyly family employed a number of persons to administer their personal financial 
affairs; for many years, Ms. Robertson supervised these employees. More information about 
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David Tedder.'*^’ Ms. Robertson recalled that this conference had been 
open to the public and was attended by 20 to 40 other individuals. 
Afterward, Ms. Robertson wrote a 35-page memorandum entitled, 
“Asset Protection and Tax Deferral,” summarizing the information 
provided, and sent it to Sam and Charles Wyly, Michael French, and 
others.'*®* 

The Robertson memorandum summarized a wide range of issues 
presented by Mr. Tedder, including the type of assets that can be 
protected offshore, the establishment of domestic and foreign trusts, 
probate and wills, deferred compensation, tax havens, and offshore 
insurance. In each case, the memorandum described the topic in terms 
of asset protection and tax avoidance. The memorandum repeatedly 
referred to the IRS as a “creditor” against whom assets may be 
protected. Excerpts from her memorandum include the following: 

“The three major sources of creditor problems - unknown 
creditor, IRS - inheritance, IRS - income tax. ... 

Whenever possible eliminate inheritance tax - Tedder says 
everyone can reduce it to zero. ... 

Whenever possible reduce income tax - both domestically 
and foreign. ... 

Never let a creditor get your asset, no matter how bad your 
mistake. (In 18 years of practice. Tedder’s firm has never 
had a creditor successfully pierce the asset protection 
setup).... 

You should own some minimal property at death in your 
name. Tedder recommends $100. Why? Creditor[s] have a 
cutoff period of four months to make a claim against an 
estate, they are forever barred from making a claim 
thereafter. This includes all creditors - the known, unknown 
and the IRS. ... 


Wyly family employees and Ms. Robertson is provided below. 

*” Subcommittee interview of Ms. Robertson (3/9/06). Mr. Tedder, a lawyer based in 
California, apparently was not known to the Wylys prior to 1991, and stopped providing legal 
advice to them after 1993. Written presentation to the Subcommittee by Wyly legal counsel 
(5/15/06). Mr. Tedder apparently spent much of his career providing advice and services to U.S. 
citizens seeking to move assets offshore. In 2003, he was convicted of money laundering, 
conspiracy to defraud the United States, and assisting a wagering enterprise, for helping to 
conceal the movement of funds between U.S. gamblers and an offshore sports betting operation. 
He was fined $1 million, forfeited in excess of $2 million, and sentenced to five years in prison, 
a term which he is now serving. See United States v. Tedder . 403 F.3d 836 (7“’ Cir. 2005). 

Robertson interview (3/9/06); 6/12/91 memorandum from Ms. Robertson to Sam, 
Charles, and Evan Wyly, Mike French, and Ethel Ketter, on “Asset Protection and Tax Deferral” 
(PSI_ED00042362-97)(hereinafter “Robertson memorandum”). 
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REAL ESTATE ... Sell Equity to FS [Foreign System] on a 
prom, note & Shared Appreciation ... Tedder mentioned (no 
names) two big real estate corporations sheltering 
$45,000,000 a month thru this arrangement. ... 

If you own more than 30% of a corporation a creditor can 
force dissolution of the corporation with a judgment award. 

... A creditor cannot force the sale of a partnership interest. 

The FLP [Family Limited Partnership] accomplishes the 
same thing as the Children’s Trust without being irrevocable. 
You still control and have access to the funds. ... You can 
always get funds out of the partnership and avoid the creditor 
by taking the funds as salary, loan or a contribution to a new 
joint venture. ... 

FOREIGN SECURITY TRUST (FST) ... Transfer LP 
[limited partnership] interest of your FLP to your FST. At 
transfer there is no gift tax and no inheritance tax because it 
is not a completed delivery. Thru your ownership of the GP 
of the FLP no control has been lost. ... [Tedder’s] firm 
currently has 3000 FST’s in place. ... 

Tedder recommends the following jurisdictions - Cayman, 
BVI, Isle of Man, Cook Islands. ... There are 43 tax havens 
where less than 2% tax is paid and 60 tax holiday countries. 

FOREIGN INSURANCE Why? Asset protection and tax 
benefits. It is not really insurance and works like this: Cash 
— >Foreign Insurance + Term Insurance ... 94% you control 
investing ... Funds are unavailable to any creditors. AU.S. 
judgment would not be adhered to. ... If you need access to 
the funds, you go to a foreign bank and borrow the funds, 
pledging the foreign insurance as collateral. The foreign 
insurance compounds tax free until you bring back in. ... 
There is no reporting obligation to the US on a foreign 
insurance policy .... Good for asset protection and secrecy. ... 
FOREIGN NON-GRANTOR TRUST ... Be sure your 
foreign trust documents have a 24 hour clause. This keeps 
the foreign trustee honest. He knows at any time with 24 
hours notice you can change trustee and/or jurisdiction. ... 
ANNUITIES ... Cash can be invested anyway you want. ... 
Creditors can’t get at ... You can get cash out of Foreign 
Corp. thru salary or loan. ... Goes to beneficiary tax free out 
of your estate ... The IRS will address soon, if you wish tax 
advantage of this loophole do now. Tedder considers this the 
best estate planning tool. This is an ag[g]ressive tax mode to 
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take - be sure to file every tax form available and any support 

schedule that seems pertinent.” 

Ms. Robertson recommended that Sam and Charles Wyly attend a 
subsequent Tedder conference and, three months later, Ms. Robertson 
and the brothers did."*^® Mr. French, then legal counsel to the Wyly 
family, told the Subcommittee that he, along with Sam and Charles 
Wyly, also attended a Tedder conference for about 20 persons in New 
Orleans.''^ Ms. Robertson said that the Wyly brothers, Mr. French, and 
she attended followup meetings with Mr. Tedder and his associates, 
including another California attorney, Michael Chatzky. She said that in 
late 1991 or early 1992, the Wylys made the decision to move assets 
offshore.''®' 

Ms. Robertson told the Subcommittee that she and Mr. French 
were the key persons who worked with outside professionals to establish 
offshore entities for Sam and Charles Wyly in 1992. She said that Mr. 
French worked with outside legal counsel to address various legal issues, 
while she handled various administrative issues,''®^ According to Mr. 
French, he and Ms. Robertson traveled to the Isle of Man to meet with 
several corporate service providers and discuss creating an offshore 
structure for the Wylys.''®^ Sam Wyly apparently also traveled to the Isle 
of Man to meet with offshore service providers.'*®'' The first Wyly- 
related offshore trusts and corporations were established in March 1992. 

E. The Facilitators 

Like the case histories discussed earlier, Sam and Charles Wyly 
did not venture offshore alone. They relied on U.S. and offshore 
professionals to help establish and manage the offshore entities, open 
U.S. and offshore bank and securities accounts, provide legal advice and 
opinions, move assets offshore, conduct securities transactions, make 
investments, create new domestic and offshore entities for various 


Subcommittee interview of Ms. Robertson (3/9/06). This conference apparently took 
place in September 1991. See Robertson memorandum at PSI_ED00042362, 69, 70, 73, 74, 76, 
85, 87, 90. 


Subcommittee interview of Mr. French (4/21/06). Mr. French told the Subcommittee 
that, at the time, he was unfamiliar with offshore mattere and provided no legal advice to the 
Wylys on this topic. 

Subcommittee interview of Ms. Robertson (3/9/06). 

Id. 

Subcommittee interview of Mr. French (4/21/06), 

Subcommittee interview of Ms. Robertson (3/9/06). 
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business ventures, and develop mechanisms to transfer offshore dollars 
into the United States. 

(1) Domestic Facilitators 

U.S. Legal Counsel. U.S. legal counsel played a key role in 
helping the Wylys operate offshore. Wyly representatives told the 
Subcommittee that U.S. legal counsel were routinely consulted about 
prospective offshore transactions and routinely provided advice and 
paperwork."'®^ The evidence supports that assertion, showing that U.S. 
lawyers helped identify and negotiate with offshore service providers to 
establish and manage the Wyly-related offshore entities, devised ways to 
move Wyly assets offshore purportedly without incurring an immediate 
tax liability, provided legal advice on securities issues, designed various 
structures to allow offshore dollars to be invested in U.S. businesses and 
real estate, and drafted reams of needed paperwork. 

For example, three California law firms. Tedder, Chatzky & 
Berends; Pratter, Tedder & Graves; and Chatzky and Associates, 
provided legal advice and helped produce written legal opinions 
supporting the 1992 and 1996 stock option-annuity swaps used to move 
millions of stock options and warrants offshore.”**® Meadows, Owens, 
Collier, Reed, Cousins & Blau, a Texas law firm specializing in tax and 
real estate matters, developed a new type of U.S. management trust for 
the Wylys that allowed offshore entities to pay 99 percent of U.S. real 
estate acquisition and operating costs.”**’ On several occasions. 
Meadows Owens represented the offshore entities, for example meeting 
with Lehman Brothers and SBC when questions arose about whether the 
offshore entities were subject to Wyly control. Meadows Owens also 
drafted numerous documents associated with the Security Capital pass- 
through loans and other transactions involving the offshore entities. 
Jones, Day, Reavis & Pogue, a major law firm with which Mr. French 
was then affiliated, provided international tax and securities advice and 


Subcommittee interviews of Ms. Robertson (3/9/06), Ms. Hennington (4/26/06), and 
Mr. French (4/26/06); written presentation to the Subcommittee by Wyly legal counsel 

(5/15/06). 


Subcommittee interviews of Ms. Robertson (3/9/06) and Mr. French (4/21/06, 
6/30/06). See also legal opinions cited in Report section on Transferring Assets Offshore, 
below. The key lawyers at these firms working on Wyly-related matters included David Tedder 
and Michael Chatzky. 

See Report section on Tunneling Offshore Dollars Through Real Estate, below. The 
key lawyers at Meadows Owens working on Wyly-related matters included Rodney Owens (now 
deceased), Charles Pulman, and Alan Stroud. 
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acted as outside counsel to Michaels Stores.'^® Jackson & Walker 
provided legal advice on corporate and securities matters, including 
advising some of the offshore entities on their SEC filing obligations.'''’^ 
Morgan Lewis & Bockius provided a legal opinion regarding the 
creation of the foreign grantor trusts established to benefit the Wyly 
family and advising on their U.S. tax treatment.''^'’ 

According to the Wylys’ current legal counsel, one of the Wylys’ 
key legal advisers was Michael French, who served as “General Counsel 
to the Wyly Family” from 1992 until early 2001.'’''' Mr. French told the 
Subcommittee, however, that when he worked for the Wylys, he did not 
consider himself to be the family’s general counsel, and took a position 
with the Wylys because he wanted to leave legal practice and work on 
business matters. During his tenure with the Wylys, Mr. French served 
as a director of Michaels, Sterling Software, and the Wyly-related hedge 
fund Maverick, and became a key investor and executive at Scottish Re 
Group.'*’'^ From 1992 until 2000, Mr. French also served as a “trust 
protector” for the Wyly-related offshore trusts.”’^ In late 2000, Mr. 
French and the Wylys decided to sever their business ties. In December 
2000, Mr. French and the Wylys signed a written agreement in which 
Mr. French ceased acting as legal counsel to the Wyly family, resigned 
from his trust protector positions, and relinquished his ownership interest 
in several Wyly-related business ventures.*’’'' He retained his ownership 
interest and executive position in the Scottish Re Group, and the Wylys 
left the management of that venture. 


468 Written presentation to the Subcommittee by Wyly legal counsel (5/15/06). The key 
lawyers at Jones Day working on Wyly-related matters included Robert Estep and John 
McCafferty. 

See Report section on Converting U.S. Securities into Offshore Cash, below. One of 
the key lawyers at Jackson & Walker working on Wyly-related matters was Mr. French, who 
worked at the law firm from 1970 to 1995, and served as managing partner from 1988 until 
1992. 


One of the key lawyers at Morgan Lewis working on Wyly-related matters was 
Charles Lubar. 

See, e.g., written presentation to the Subcommittee by Wyly legal counsel (5/15/06). 

See, e.g., SEC filings for Michaels, Sterling Software, and Scottish Re Group; 
12/21/00 “Settlement Agreement and Mutual Rele^e” between Mr. French and the Wylys 
(F0002S2-89). 

For more information, see Report section on Directing Trust Assets, below. 

The purpose of the agreement was to “sever all direct and indirect business and 
professional relationships between French and the Wylys, to resolve all claims that French has 
asserted against the Wylys, and to forever end all disputes between French and the Wylys.” See 
12/21/00 “Settlement Agreement and Mutual Release” between Mr. French and the Wylys 
(F000282-89). 



312 


- 147 - 

U.S. Financial Institntions. In addition to U.S. legal advisers, the 
Wyly-related offshore entities used the services of U.S. financial 
institutions to handle their financial needs. Throughout the thirteen 
years examined in this Report, the Wyly-related offshore entities 
obtained brokerage services primarily from one individual, Louis 
Schaufele, a U.S. stock broker based in Dallas, Texas. He opened and 
administered U.S. securities accounts for the offshore entities, helped 
them exercise stock options, buy and sell U.S. securities, obtain loans, 
hedge stock prices, move assets among accounts, and wire transfer 
substantial funds across international lines. 

During the period under review, Mr. Schaufele worked at three 
U.S. securities firms, taking the offshore accounts with him each time he 
moved positions. From 1992 until 1995, he worked for Credit Suisse 
First Boston (CSFB). Over a three-year period, CSFB opened about 20 
accounts for the offshore entities."*’* From 1995 until early 2002, Mr. 
Schaufele worked for Lehman Brothers which, over the seven-year 
period, opened about 125 accounts for the offshore entities."*’* From 
early 2002 until 2004, Mr. Schaufele worked for Bank of America in 
two of its securities divisions and in association with its private bank."*” 
Over this three-year period, Bank of America opened about 65 accounts 
for the offshore entities."*’® When Mr. Schaufele first moved to Bank of 
America in 2002, its private bank already had an extensive domestic 
relationship with the Wyly family."*’® For the next two years, he 
continued to handle transactions for the Wyly-related offshore entities, 
while the family’s long-term private banker, Marta Engram, handled 
their domestic accounts. 

Wyly Family Office. In addition to using outside U.S. legal and 
financial professionals, Sam and Charles Wyly hired a number of 
financial and tax professionals to administer their personal financial 
affairs and those of other Wyly family members. These employees 
worked at a succession of Wyly-controlled domestic companies in 
Dallas, most recently Highland Stargate, Inc."*®** For ease of reference. 


See CSFB list of accounts (CSFB0015938-41)(showing accounts from 1992 to 1995). 

■‘™ See Lehman Brothers list of accounts prepared by the Subcommittee Minority Staff 
(showing accounts from 1995 to 2002). 

For more information, see section on Hiding Beneficial Ownership, below. 

™ See Bank of America list of accounts provided to the Subcommittee on 10/24/05 
(produced without bates numbers)(showing accounts from 2002 to 2005). 

See, e.g., 5/27/04 email from Phil White of Bank of America to Greg Strieby and 
others, summarizing Wyly relationship {BA005624). 

““ Subcommittee interview of Ms. Robertson (3/9/06). 
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these domestic companies are collectively referred to in this Report as 
the Wyly family office. From the mid-1980s until the late 1990s, the 
head of the Wyly family office was Sharyl Robertson, who began 
working for the Wylys in 1979.'**' When Ms. Robertson left the Wyly 
family office to become chief financial officer of Maverick in the late 
1990s, she was replaced briefly by Elaine Spang who, in turn, was 
replaced by Keeley Hennington. Ms. Hennington remains the head of 
the Wyly family office today. Her husband, Keith Hennington, has 
served as the family’s tax adviser. The family office has employed other 
staff as well. 

The family office handled a variety of matters for the Wylys, 
including answering telephones, handling correspondence, opening and 
administering bank and securities accounts, overseeing financial 
transactions, administering transactional paperwork, managing property, 
tracking Wyly domestic and offshore assets, and preparing financial 
reports. The family office interacted directly with the legal counsel and 
financial institutions used by the Wyly family. In 1995, the Wyly family 
office began working with the newly-formed Irish Trust Company to 
handle Wyly-related offshore transactions. The Irish Trust Company 
was characterized by Ms. Robertson as the “offshore family office.”'**^ 
From its inception to the present, the Irish Trust Company has been 
headed by Michelle Boucher.'**^ At first Ms. Boucher reported to Ms. 
Robertson.'**'' When Ms. Hennington became head of the Wyly family 
office, Ms. Hennington and Ms. Boucher worked together to track and 
manage Wyly assets in the United States and offshore.'**^ 

(2) Offshore Facilitators 

Offshore Service Providers. Offshore service providers in the 
Isle of Man (lOM) and the Cayman Islands provided key services to the 


Id- Ms. Robertson told the Subcommittee that she worked for the Wyly family from 
1979 to 1998 or 1999, keeping the books for individual family members, among other duties. In 
the mid-1980s, she became head of the Wyly family office. In 1993, she began working part- 
time for Maverick. In 1998 or 1999, she ended her employment with the Wyly family office and 
became a full-time Maverick employee and continues to work there full time as the Chief 
Financial Officer. 

8/7/98 fax from Ms. Robertson to Sam and Charles Wyly and others 
(PSI_ED00073787-93, at 90). 

Ms. Boucher is a Chartered Accountant and has held the titles of Chief Financial 
Officer and Money Laundering Reporting Officer at the Irish Trust Company since its inception. 
11/5/04 letter from Ms. Boucher to Bank of America (BA148314-15). 

Id-; Subcommittee interview of Ms. Robertson (3/9/06). 

Subcommittee interviews of Ms. Robertson (3/9/06) and Ms. Hennington (4/26/06) . 
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Wyly-related offshore entities. The lOM offshore service providers 
established the 19 Wyly-related trusts and the 39 lOM corporations they 
owned; provided trustees for the lOM trusts; provided nominee directors 
and officers for the lOM corporations; administered the paperwork 
required by lOM law; and supplied the documentation and 
authorizations needed for particular transactions undertaken by specific 
offshore entities. These lOM service providers were the lynchpin in the 
Wyly offshore structure, since they administered the key offshore 
entities and were instrumental in representing that the offshore trusts and 
corporations were independent of Wyly control, while at the same time 
implementing Wyly decisions on trust assets and investment activities. 

During the 13 -year period examined in this Report, eight lOM 
offshore service providers helped administer one or more of the Wyly- 
related lOM entities.'**® The most active were IFG International, Inc. 
(IFG), '**’ Lome House Tmst Company Ltd. (Lome House), Trident 
Tmst Company (lOM) Ltd. (Trident), and Wychwood Tmst Ltd. 
(Wychwood). The documents reviewed by the Subcommittee show that 
these offshore service providers interacted primarily with four persons 
representing Wyly interests, Ms. Boucher, Mr. French, Ms. Hennington, 
and Ms. Robertson. Several also, on occasion, communicated directly 
with Wyly family members, including Sam and Charles Wyly. 

Irish Trust Company. The key offshore service provider in the 
Cayman Islands was the Irish Tmst Company, which has been referred 
to as the “offshore family office.”'*** Unlike the lOM offshore service 
providers, whose ownership was completely independent of the Wylys, 
the Irish Trust Company was wholly owned by Irish Holdings Ltd., 
which in turn was owned by the Bessie and Tyler Tmsts, two Wyly- 
related tmsts.'***’ 


For a complete list, see Appendix 2. 

IFG owned a subsidiary called Aundyr Trust Company Ltd., which often appears in 
the documentation. See, e.g., 12/12/95 fax from Aundyr to Lehman Brothers 
(CC020030)(“ Aundyr Trust Company Limited is a wholly owned subsidiary of IFG 
International Limited.”). 

Both Irish Trust Company and Ms. Boucher declined the Subcommittee’s request for 
an interview and provided no information to the Subcommittee. Information about them is, thus, 
taken from documents produced by others to the Subcommittee and from interviews provided by 
other persons. 

See “The Irish Trust Company (Caym^) Ltd. Application for a Restricted Trust 
License” (PSI00120946-52). This application states that the company was also owned by the 
South Madison Tmst, an Isle of Man trust benefitting Mr. French. Mr. French, however, told the 
Subcommittee that he did not believe this trast ever had any ownership interest in the Irish Trust 
Company. Subcommittee interview of Mr. French (4/21/06). 
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Established in 1995, Irish Trust Company handled a variety of 
offshore tasks for the Wyly-related offshore entities. For example, it 
handled paperwork and administrative tasks for the Wyly-related 
offshore entities, six Cayman limited liability corporations (LLCs) 
associated with Sam Wyly’s six children, and the two Wyly-related 
hedge funds. Maverick and Ranger, that had offshore components. It 
kept detailed financial records for the Wyly-related offshore entities, 
tracking their expenditures, securities transactions, bank transactions, 
assets, and liabilities, and producing financial reports both for the 
entities and the Wyly family office. It also became the key liaison 
between the offshore entities and the Wyly family office in the United 
States, relaying information, advancing paperwork, and often offering 
suggestions on how offshore transactions should be structured, which 
offshore account should supply needed funds, and when offshore dollars 
were available to be sent to the United States. 

The head of the Irish Trust Company from its inception to the 
present day has been Michelle L. Boucher, a Canadian citizen and 
Cayman resident.'*^'* Ms. Boucher is a chartered accountant. The 
documents obtained by the Subcommittee show that, since her 
employment in 1995, Ms. Boucher was in frequent contact with the 
Wyly representatives in Dallas and with the broker, Mr. Schaufele, who 
handled securities transactions for the offshore entities.'*®' She helped 
design and execute numerous financial transactions involving Wyly- 
related offshore assets, directed the movement of millions of offshore 
dollars to Wyly-related accounts in the United States, and helped 
produce numerous financial statements tracking Wyly offshore assets. 
Beginning in 2001, Ms. Boucher became a trust protector for all the 
Wyly-related offshore trusts, replacing Mr. French and assuming this 
responsibility at the same time Ms. Robertson was reducing her day-to- 
day interactions with the offshore entities. After Ms. Robertson resigned 
from her trust protector positions in 2004, Ms. Boucher became and 
remains today the sole trust protector of all of the Wyly-related offshore 
trusts. 

In addition to her posts as head of Irish Trust Company and trust 
protector, Ms. Boucher has served as the Money Laundering Reporting 
Official, a position required under Cayman law, for the Maverick and 


11/5/04 letter from Ms. Boucher to Bank of America (BA148314-15)(hereinafter 
“Boucher letter”). Ms. Boucher is also the Money Laundering Reporting Officer for the Irish 
Trust Company, a post required under Cayman law. M- 

Id. (“I personally have had a 10 year relationship with Mr. Lou Schaufele and enjoy 
working with him and his team immensely.”). 
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Ranger hedge funds organized in that country.'*®^ For a five-month 
period from 1998 to 1999, she also served as the chief financial officer 
of Scottish Annuity & Life Holdings, Ltd.'*” 

Offshore Financial Institutions. Another key set of offshore 
facilitators were the financial institutions that opened accounts for the 
Wyly-related offshore entities. 

One of the most important was Queensgate Bank & Trust 
Company Ltd. (Queensgate Bank), a small offshore bank organized in 
the Cayman Islands. It apparently began operations in 1990, and is 
licensed by the Cayman Islands to form trusts and corporations."'®'' 
Although this bank refused to cooperate with the Subcommittee 
investigation, information obtained from other sources indicate that it 
has between 10 and 24 employees, and operates out of the Ugland 
House, a building that apparently is the official address for thousands of 
Cayman companies."'®^ The majority owners of Queensgate Bank are 
apparently members of the Ugland family.''®'’ The managing director of 
Queensgate Bank is John Dennis Hunter, a British national and Cayman 
resident who has apparently held this position since 1993; the vice 
chairman of the board is Francis O. Flannigan, an Irish national.''®’ 

Queensgate Bank opened accounts for a number of Wyly-related 
offshore entities, including Irish Holdings, Irish Trust Company, 

Scottish Holdings, Scottish Annuity Company, the Maverick and Ranger 
offshore funds, the six Cayman LLCs associated with Sam Wyly’s six 


Id.; information provided to the Subcommittee by Maverick and Ranger. 

See 1 1/5/04 Boucher letter; 4/18/00 “Scottish Re: Presentation to the Permanent 
Subcommittee on Investigations” at 48, 55. 

“ See 6/1 5/90 Queensgate Bank memorandum and articles of incorporation (W000666- 
96); 9/25/90 Queensgate offshore banking license (W000662). Queensgate Bank declined the 
Subcommittee’s request for an interview. 

See, e.g., 9/26/02 Webster Bank account application completed by Queensgate Bank 
(W000001-3)(stating Queensgate has 10-24 employees, and providing Ugland House address); 
“The Irish Trust Company (Cayman) Ltd. Application for a Restricted Trust License,” 
(PSI00120946-52)(stating Queensgate Bank has offices at Ugland House); Congressional 
Record, 109th Cong., 2nd sess., (2/1/06) at S408 (Senator Dorgan speaking)(“ According to 
Bloomberg News, [Ugland House] is the official address of 12,748 companies.”). 

“ See 2/3/05 Webster Bank form, “Certification regarding correspondent accounts for 
foreign banks,” completed by Queensgate Bank (W000707-12)(listing bank’s owners as 
Queensgate Group Ltd., Andreas Ugland and Sons Ltd., Andreas Ugland, and Knut Axel 
Ugland). The Ugland family is based in Norway. 

See Bankers Almanac entry for Queensgate; PSI_ED00010432; 12/12/95 fax from 
Ms. Boucher to Mr. Buchanan (PSIOOl 18184); “The Msh Trust Company (Cayman) Ltd. 
Application for a Restricted Trust License,” at 2 (PSI00120947). 
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children, First Dallas International Ltd., and many of the Isle of Man 
trusts and corporations examined in this Report. Queensgate Bank also 
established and administered a special purpose vehicle. Security Capital 
Ltd., that transferred millions of offshore dollars into the United States 
using pass-through loans.'*'’* At least four Queensgate employees, Mr. 
Hunter, Karla Bodden, Blair Gauld, and Jane Fleming, served as 
nominee directors of Security Capital. Mr. Hunter, Mr. Flannigan, and 
Ms. Bodden have also served as nominee directors of other Wyly-related 
offshore entities.'*^*’ 

Queensgate Bank was able to transfer funds into the United States 
using correspondent accounts it had opened at Webster Bank in 
Connecticut, and IBJ Whitehall Bank & Trust Company in New York.*’®® 
Queensgate Bank even subleased office space to Irish Trust Company in 
the Ugland House, becoming not only the company’s bank, but also its 
landlord.^®' 

Another key financial institution was Bank of Bermuda (lOM) 

Ltd., a bank and trust company that opened accounts and transferred 
funds across international lines for multiple Wyly-related offshore 
entities. This bank was affiliated with a number of other Bank of 
Bermuda entities operating in other countries, including the Cayman 
Islands and the United States.^®^ The Bank of Bermuda apparently 
continues to administer accounts for the Wyly-related offshore entities 
today. 


For more information about Security Capital, see Report section on Bringing Offshore 
Dollars Back with Pass-Through Loans, below. 

Ms. Bodden, for example, has served as a director of the Edinburgh Fund 
(PSI00103836), and Irish Trust Company (BA055846), while Mr. Hunter has served as a 
irector of EB&M Holdings (BA060745), the Edinburgh Fund (PS100103836), Irish Trust 
Company (BA055846), Maverick Fund (PSIOOl 18184), Ranger Fund Ltd. and Ranger Fund 
LLC (PSI_ED0001 0432), and Scottish Annuity (PSIOOl 18184). 

IBJ Whitehall Bank & Trust Company was purchased, in 2002, by Mizuho Bank, 
which produced the documents related to Queensgate Bank’s correspondent account. Mizuho 
Bank recently sold a part of the IBJ portfolio of accounts, including the Queensgate Bank 
account, to Webster Bank. Webster Bank told the Subcommittee that it closed the Queensgate 
Bank correspondent account in November 2005. 

50“ See “The Irish Trust Company (Cayman) Ltd. Application for a Restricted Trust 
License,” at 1, 3 (PSI00120946, 48); 7/24/96 email from Ms. Boucher to Amber Gibson 
(PSI00101306)(“Dinner - Edouardo’s Restaurant ... we are taking out Dennis Hunter and Karla 
Bodden of Queensgate Bank & Trust (our offshore directors and landlords!)”). 

According to its website, in February 2004, Bank of Bermuda joined the HSBC 
Group, a global bank currently operating in 77 countries. See www.bankofbermuda.com. See 
also Bankers Almanac entries for Bank of Bermuda (lOM) Ltd., Bank of Bermuda Ltd., Bank of 
Bermuda (Cayman) Ltd., and Bank of Bermuda (New York) Ltd. 
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Offshore Legal Counsel. Another offshore facilitator that 
advanced Wyly-related offshore interests was Maples & Calder, one of 
the largest law firms in the Cayman Islands and a specialist in offshore 
legal issues. Like Queensgate Bank, it has offices in the Ugland House. 
The managing partner is Gus Pope, and one key law partner who 
handled Wyly-related matters is Henry Smith. Maples & Calder helped 
draft paperwork and provided legal advice to establish a host of Wyly- 
related Cayman entities, including Irish Holdings, Irish Trust Company, 
Scottish Holdings, Scottish Annuity Company, Maverick and Ranger’s 
offshore funds. First Dallas International, Michelangelo Investors, and 
Edinburgh Fund Ltd.^“^ It has also provided legal advice to Queensgate 
Bank.^®" 

F. Overview of Wyly Offshore Operations 

The Wyly offshore operations grew in size and complexity over 
time, eventually encompassing 58 offshore trusts and corporations. Key 
developments, many of which are discussed in more detail in Report 
sections below, can be summarized as follows. 

Initial Move Offshore in 1992. In March 1992, following a plan 
devised by legal counsel, the Wylys established their first set of offshore 
trusts, called the Bulldog, Pitkin, and Tallulah International Trusts.^°^ 
Using an Isle of Man service provider, Lome House, Sam Wyly settled 
the Bulldog Trust and the Tallulah International Trust as two irrevocable 
tmsts. The beneficiaries of these trusts were two foreign charities, the 
British Red Cross and the Community Chest of Hong Kong, as well as 
Sam Wyly’s children. Charles Wyly settled the Pitkin Tmst, an 
irrevocable trust whose beneficiaries were the same two foreign charities 


” See, e.g., documents related to Irish Trust (PSI_ED00065884-89, PSIOOl 17419; 
PSI00120948), Maverick (PSIOOl 19286, PSI00120570-74, PSI00136390); 12/02 Ranger 
Investments Private Placement Memorandum for Ranger Hedged Equity (offshore). Ltd. 
(PSI_ED00039145-205, at 152); Scottish Annuity & Life Holdings (SCREPSI014197-99, 
SCREPSI014238); Scottish Life Holdings (SCREPSIOl 1573-77); Scottish Annuity Company 
(Caymans)(SCREPSI011573); First Dallas International (PSIOOl 10281); Michelangelo Investors 
(Subcommittee interview of Maples & Calder, 7/12/06); and Edinburgh Fund Ltd. 
(PSI00103848). 

3/23/06 letter from Maples & Calder to the Subcommittee. 

A complete list of the offshore trusts, the corporations they owned, and the offshore 
service providers that administered them are included in Appendices 1-3 to this report. 
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as well as his children.^^ All three trust agreements had virtually 
identical terms. 

In December 1992, three more trusts were established, the Castle 
Creek, Delhi, and Lake Providence International Trusts. These trusts 
differed from the earlier trusts, but were virtually identical to each other. 
Again, two were settled by Sam Wyly and one by Charles Wyly. The 
beneficiaries of both the Delhi and Lake Providence International Trusts 
were the same two foreign charities and Sam Wyly’s children. The 
beneficiaries of the Castle Creek International Trust were the same two 
foreign charities and Charles Wyly’s children. 

All but one of the 1992 trusts formed wholly-owned lOM 
corporations. Many of these offshore entities opened bank accounts at 
Queensgate Bank or Bank of Bermuda (lOM); some also opened U.S. 
securities accounts at CSFB.^®’ As explained more fully below, the 
Wylys used a series of stock option-annuity swaps to transfer nearly 3 
million Michaels and Sterling Software stock options and warrants to ten 
of the trust-owned corporations. Over time, the offshore corporations 
exercised these stock options, obtained shares, transferred some of the 
shares to other Wyly-related entities, used some to obtain loans or 
engage in securities transactions, and sold still others on the public 
market to generate cash. 

Second Set of Offshore Transfers in 1994-95. In 1994 and 1995, 
five more lOM trusts were established. In contrast to the 1992 trusts, 
none of these trusts was settled by Sam or Charles Wyly. Instead, on the 
advice of counsel to obtain more favorable tax treatment, all were settled 
by non-U.S. persons and characterized as “foreign grantor trusts. 

These trusts were settled by either Keith L. King or Shaun F. Cairns, 
both of whom are non-U.S. citizens and were then lOM residents. Mr. 


“ The trust agreements made the Wyly children ineligible for any trust benefit “[u]ntil 
the second anniversary of the death of the Settlor,” apparently in an effort to prevent the trust 
from being considered a U.S. grantor trust with U.S. beneficiaries. See, e.g., Bulldog Trust 
Agreement (PSI00007383) and Pitkin Trust Agreement (PSI00009208). 

See CSFB list of accounts (CSFB0015938-41). 

Foreign grantor trusts are trusts whose settlors are non-U.S. persons. See 26 U.S.C. 
§§ 671-679 of the Internal Revenue Code (“IRC”)(addressing foreign trusts). 
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King was then a director of Lome House,^®® while Mr. Caims was a 
director of Wychwood.^’® 

In February 1994, acting through Lome House, Mr. King 
established two of the foreign grantor tmsts, the Bessie and Tyler Trusts, 
with virtually identical terms. One benefitted Sam Wyly’s family, and 
the other benefitted the family of Charles Wyly. The Bessie Tmst’s 
named beneficiaries were Mr. King, Sam Wyly, and Sam Wyly’s wife 
and children; while the Tyler Tmst’s named beneficiaries were Mr. 

King, Charles Wyly, and Charles’ wife and children.^" 

In 1995, acting through Wychwood, Mr. Caims established three 
more foreign grantor tmsts, the Plaquemines, LaFourche, and Red 
Mountain Tmsts. The Plaquemines Tmst was formed in February 1995. 
Unique among the Wyly-related offshore tmsts, it was settled by another 
tmst, the 1992 Bulldog Tmst. Its named beneficiaries were the same 
two foreign charities specified in the December 1992 tmsts and Sam 
Wyly’s children. Soon after, the Bulldog Tmst transferred two of the 
corporations it owned to the Plaquemines Tmst. A few months later, in 
July 1995, Mr. Caims acted as grantor to form the LaFourche Tmst, 
whose beneficiaries were Sam Wyly and his wife and children; and the 
Red Mountain Tmst, whose beneficiaries were Charles Wyly and his 
wife and his children. Each of the 1994 and 1995 tmsts formed one or 
more wholly-owned lOM corporations. Some of the tmsts and their 
corporations opened accounts at Queensgate Bank or Bank of Bermuda. 
A few opened accounts at CSFB. 

In 1996, relying on advice from legal counsel, the Wylys engaged 
in a second round of stock option-annuity swaps, involving Michaels, 
Sterling Software, and Sterling Commerce shares. To carry out these 
transactions, six additional lOM tmsts were briefly established in late 
1995 or early 1996, all of which were settled by either Sam or Charles 
Wyly. Three of the new tmsts, Arlington Tmst, Crazy Horse Tmst, and 
Sitting Bull Tmst, and the pre-existing Tallulah International Tmst, took 
possession of stock options originally granted to Sam Wyly. Three of 
the new tmsts, the Lincoln Creek, Maroon Creek, and Woody 


509 “xhe Irish Trust Company (Cayman) Ltd. Application for a Restricted Trust License,” 
at 3 (PSI00120948); Subcommittee interview of Ms. Robertson (3/9/06). In 1995, Mr. King was 
the subject of disciplinary proceedings and banned from practice in the Isle of Man. See, e.g., 
12/5/95 letter from Isle of Man Financial Supervision Commission to Mr. Keith Leslie King 
(00148-55). 

Subcommittee interview of Ms. Robertson (3/9/06). 

Also in 1994, Mr. King established a foreign grantor trust for Michael French, called 
the South Madison Trust, whose beneficiaries were Mr. King, Mr. French, and Mr. French’s wife 
and children. See trust agreement (2/2/94)(F000130-85). 
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Intemational Trusts, took possession of stock options originally granted 
to Charles Wyly. As explained more fully below, the trusts transferred 
the stock options to ten other Wyly-related offshore corporations in 
exchange for annuity agreements. By the end of 1996, all of the trusts 
that had participated in the 1996 stock option-annuity swaps were 
terminated. They distributed their assets, including the annuity 
agreements, to either Sam or Charles Wyly. As before, over time, the 
offshore corporations exercised some of the stock options, obtained 
company shares, transferred some shares to other Wyly-related entities, 
engaged in various securities transactions, and sold some shares on the 
public market to generate cash. 

In addition, in 1996, five Wyly-related offshore corporations 
bought Michaels stock in private transactions with Michaels Stores. The 
first of these private stock sales took place in April 1996, when three of 
the offshore corporations purchased a total of 2 million Michaels shares 
for $25 million.^’^ In December 1996, the two other corporations 
purchased options to buy another 2 million shares, and in Febmary 1997, 
exercised those options and bought the shares for a total of $20 
million.^'^ These private stock sales injected a total of $45 million in 
offshore dollars into Michaels Stores at a time when the stock price was 
low and financial analysts were criticizing the company for insufficient 
capital.^''* 

Offshore Support of Wyly Interests. Beginning in 1993, the 
Wyly-related offshore entities began spending offshore dollars to 
advance Wyly-related business and personal interests. For example, 
several offshore entities deposited millions of dollars in the Maverick 
offshore funds that opened for business in 1993. In 1994, two of the 
trusts, the Lake Providence and Castle Creek International Trusts, 
purchased annuity policies from Scottish Annuity (Cayman) Ltd. and 
provided millions of dollars in annuity assets, which Scottish deposited 
in Maverick offshore funds for further investment. In 1995, the Bessie 
and Tyler trusts formed Irish Holdings, and the Wyly offshore entities 
began using Irish Trust Company’s administrative services, as did the 
Maverick offshore funds. In 1997, several offshore entities began 


See Michaels Stores Inc. 10-K filing (5/2/97); 3/29/96 stock purchase agreement 
between Michaels and Locke (PSI00062993-3010); 3/29/96 stock purchase agreement between 
Michaels and Quayle (PSI0006301 1-28). 

See Michaels Stores Inc. 10-K filing (5/2/97); 12/23/96 option agreement between 
Michaels and Devotion (PSI00062959-74); 12/23/96 option agreement between Michaels and 
Elegance (PSI00085007-22). 

See, e.g., “Michaels Stores Turns To Chairman Again for Infusion of Cash,” Wall 
Street Journal (1/7/97). 
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investing funds in Green Mountain, an energy company acquired by the 
Wylys that year. 

In 1998, Queensgate Bank established a Cayman offshore 
corporation. Security Capital Ltd., to facilitate pass-through loan 
transactions between Wyly-related persons and entities. In essence, a 
Wyly-related offshore corporation loaned funds or other financial assets 
to Security Capital which loaned the same amount of funds or assets to a 
Wyly-related person or entity, usually in the United States. Over a five- 
year period, from 1998 to 2003, Security Capital participated in at least 
ten of these pass-through loans, providing about $140 million in cash 
and other financial assets to advance Sam and Charles Wyly’s personal 
and business interests. Also in 1998, the Wyly-related offshore 
insurance company went public as Scottish Annuity & Life Holdings 
Ltd. In 1999, as explained in more detail later, due to defects in the tmst 
agreement, the trustees of the Plaquemines Tmst voided the trust and 
reappointed its assets to its grantor, the Bulldog Trust. 

In 2000, Charles Wyly established a private investment fund called 
First Dallas, with an offshore component. First Dallas International. In 
2001, Sam Wyly established another hedge fund. Ranger, in addition to 
Maverick. The Wyly-related offshore entities promptly transferred 
millions of offshore dollars to both First Dallas and Ranger. 

Third Set of Offshore Transfers. Beginning in 1999, a third set 
of Wyly stock options were transferred offshore. In the summer of 
1999, Sam and Charles Wyly decided to sell Sterling Software and 
Sterling Commerce. In September 1999, Sam and Charles transferred 
substantial Sterling Software and Sterling Commerce stock options to 
five Wyly-related offshore corporations in exchange for cash totaling 
about $27 million. In March 2000, both Sterling Software and Sterling 
Commerce were sold in separate $4 billion transactions. SBC 
Communications, the company that bought Sterling Commerce, paid 
cash for all outstanding stock options, including $74 million for the 
stock options held by the Wyly-related offshore corporations. Computer 
Associates, the company that bought Sterling Software, exchanged 
outstanding Sterling Software stock options for a smaller number of 
Computer Associates options. In July 2002, Sam and Charles Wyly 
transferred a substantial number of Computer Associates stock options 
(equivalent to about 1.5 million Sterling Software stock options) to two 
more of the offshore corporations they controlled in exchange for cash 
totaling about $4 million. 


Two More Trusts. In October 2000, two more Wyly-related 
offshore trusts were established, although both trusts were later voided. 
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The first, Bulldog II Trust, was settled by Sam Wyly, and the original 
Bulldog Trust was immediately merged into it. Two more trusts, the 
Delhi and Lake Providence International Trusts, were merged into the 
Bulldog II Trust in 2001. Three years later, in 2004, the trustees 
determined that the Bulldog II Trust may have created unintended U.S. 
tax liabilities, voided it, and purported to reconstitute the original 
Bulldog, Delhi and Lake Providence Trusts as if the mergers had never 
taken place. A similar set of events befell the Pitkin Trust 11. This new 
trust was established in 2000, with Charles Wyly as the grantor, and the 
original Pitkin Trust was immediately merged into it. In 2001 , the 
Castle Creek International Trust was also merged into it. In 2004, the 
Pitkin Tmst II was voided by the trustees who purported to reconstitute 
the original Pitkin and Castle Creek trusts as if they had never been 
merged. 

Sub Funds. In 2001, with the advice of counsel, Sam Wyly 
decided to create “sub funds” within the Bessie Trust, so that each of his 
six children would have an individual “sub fund” of designated assets 
within this trust. To carry out this decision, the Bessie Trust formed six 
Cayman limited liability corporations (LLCs), each of which was 
associated with one of Sam Wyly’s children and each of which was 
intended to hold the assets designated for that child. Ms. Boucher, 
working with counsel, devised a detailed plan to assign assets to the six 
sub funds, to be held in the name of the corresponding Cayman LLCs. 
Following this plan, in June 2001, several of the Wyly-related 
corporations owned by Bulldog Trust loaned the specified assets to 
Greenbriar Ltd., owned by the Delhi International Trust, which then 
loaned those and additional assets of its own to Security Capital in 
exchange for a $56 million promissory note. Security Capital, in turn, 
loaned the assets to the Cayman LLCs in exchange for promissory notes 
from each LLC that added up to the same amount. The end result was 
that the specified assets had moved from the lOM corporations and the 
Bulldog and Delhi trusts to the six Cayman LLCs and the Bessie Trust. 

Real Estate, Furnishings, Artwork, and Jewelry. From 1999 to 
2004, about $85 million in offshore dollars was transferred to accounts 
in the United States and used to purchase U.S. real estate, construct 
houses for the personal use of Wyly family members, and operate those 
properties, known as Rosemary’s Circle R Ranch, LL Ranch, 
Cottonwood Galleries, Stargate Horse Farm, and 36 Malibu Colony. In 
addition, nearly $30 million in offshore dollars were transferred to 
purchase furnishings, artwork, and jewelry used by members of the 
Wyly family. The real estate transactions were accomplished through 
the establishment of additional offshore and domestic entities that added 
further layers of complexity to the Wyly offshore structure. 
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Annuity Payments. The first payment under the 1992 and 1996 
annuity agreements was made in 2003, more than ten years after the 
Wylys first moved their stock option compensation offshore. To date, 
about $35 million in annuity payments have been made to Sam Wyly, 
Charles Wyly, and Charles Wyly’s wife. In November 2005, an annuity 
payment was missed. One of the offshore corporations. Roaring Creek 
Ltd, which is owned by Pitkin Trust, was supposed to pay about $1.1 
million to Charles Wyly. To date, this payment has not been made. 

By the end of 2005, 58 Wyly-related offshore entities had been 
created, including 19 offshore trusts and 39 offshore corporations. Over 
17 million stock options and warrants representing at least $190 million 
in compensation provided to Sam and Charles Wyly had been moved 
offshore. Over the following years, about $140 million in loans and 
more than $600 million in untaxed offshore dollars were spent to 
advance Wyly-related personal and business interests, primarily in the 
United States. About $124 million in stock option compensation 
remains offshore and untaxed. Additional untaxed capital gains also 
remain offshore.’'^ 

G. Detailed Examination of Wyly Offshore Operations 

The following Report sections provide an indepth examination of 
the functioning of the Wyly offshore structure. 

(1) Directing Trust Assets 

Sam and Charles Wyly sent their stock options and warrants 
offshore to an array of offshore trusts and corporations that grew in 
number and complexity over time. The evidence shows that, in doing 
so, the Wyly brothers did not simply hand over the securities and cede 
direction over them to the offshore trustees. Instead, over the years, they 
continued to make decisions about how and when the stock options and 
warrants should be exercised, how and when the resulting shares should 
be sold or used in other securities transactions, and what should be done 
with the investment gains. The Wylys and their representatives typically 
conveyed decisions about the trust assets to individuals named in the 
trust agreements as “trust protectors,” whom the Wylys had selected. 

The trust protectors then typically conveyed these decisions, worded as 


For more information on how the $190 million was calculated, see the Report section 
on Transferring Assets Offshore, footnote 746. For more information on how the $600 million 
was calculated, see the Report sections on Supplying Offshore Dollars to Wyly Business 
Ventures (about $500 million), Funneling Offshore Dollars Through Real Estate (about $85 
million), and Spending Offshore Dollars on Artwork, Furnishings, and Jewelry (about $30 
million). 



325 


- 160 - 

“recommendations,” to the offshore trustees who, in form under Isle of 
Man law retained final decisionmaking authority over the trust assets, 
but in practice simply carried out the directions they received. 

Over the thirteen years examined by the Subcommittee, the 
offshore trustees rarely questioned any “recommendation” made by a 
Wyly trust protector and typically implemented a recommendation 
within days of receiving it.^'® The Subcommittee saw no evidence that 
the offshore trustees initiated or implemented financial transactions or 
investments on their own involving assets from a Wyly-related offshore 
trust. Instead, the offshore trustees appear to have functioned as mere 
administrative cogs carrying out decisions made by the Wylys and their 
representatives regarding trust assets and investment activities. At the 
same time, the offshore trustees continued to represent that the offshore 
trusts and the corporations they owned were independent entities free of 
Wyly control. 

(a) Background on Trusts 

Trusts are established for a variety of reasons, including by persons 
seeking to provide for the economic security of family members, 
manage their estates, or fund charitable works to benefit the public. A 
trust is created when one person, called the grantor or settlor, conveys a 
property interest to another person, called the trustee, to be held for the 
benefit of a party called the beneficiary.^” The grantor is the person 
who establishes the trust and typically contributes the trust assets. The 
trustee typically takes title to the assets and assumes a fiduciary 
obligation to exercise reasonable care over the property and to act solely 
in the interest of the beneficiary. The beneficiary can be a named 
individual, a charity, or a class of persons such as the grantor’s children. 
The grantor, in some circumstances, can also serve as the trustee or as 
one of the beneficiaries. The grantor can create a trust that is revocable 
or irrevocable. To establish the trust, the grantor, with the assistance of 
legal counsel, typically executes a written trust agreement identifying the 
trustee, the beneficiaries, the initial trust assets, and the terms of the 
trust. 


Under U.S. trust law, grantors can retain significant control over 
assets conveyed to a trust. For example, the trust agreement can 
authorize the grantor to manage the trust assets or direct the trustee’s 


Because none of the offshore service providers supplied documentation or interviews 
to the Subcommittee, this analysis is necessarily based on information provided by other parties. 

For more information, see, e.g., G. Bogert, The Law of Trusts and Trustees, 
(Thomson/West Group, 3^^* ed., 2005), Chapter 1. 
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performance of certain duties, or require the trustee to obtain the 
grantor’s written consent prior to taking certain actions.®’* Grantors can 
spend trust funds, replace the trustee, and reserve the right to revoke the 
trust altogether. Foreign jurisdictions afford grantors similar authority 
over trust assets. The Isle of Man, for example, which plays a key role 
in the Wyly case history, allows grantors to establish trusts giving the 
trustee wide discretion to invest and distribute tmst assets. The grantor 
may then converse directly with the tmstee or provide a “letter of 
wishes” with specific recommendations on how to administer the tmst 
assets. 

A tmst agreement can also establish a “tmst protector,” a person 
selected by the grantor with authority to oversee the tmst assets and 
often with the power to replace the tmstee. The Isle of Man permits 
tmst protectors to interact with tmstees on a daily basis, conveying 
information and recommendations from the grantor about how the tmst 
assets should be handled, and to replace the tmstees at will, including, 
for example, if a trustee declines to follow the protector’s 
recommendations.®” At the same time, tmst law typically assigns final 
decisionmaking authority over tmst assets to the tmstee, requiring the 
tmstee to act with due care and in the sole interest of the tmst 
beneficiaries. 

U.S. tax treatment of tmst property depends upon the amount of 
control the grantor retains over the tmst. If the grantor places property 
in an irrevocable tmst and gives up all control over the property and the 
tmst, the tmst is generally treated as a separate taxpayer and pays tax on 
the income from the property.®'^” When the tmst distributes the income 
to the beneficiaries, it gets a deduction for the amount distributed, but 
the beneficiaries have to pay tax on the income, so that the income is 
taxed only once.®^’ On the other hand, if the grantor directly or 
indirectly keeps the power to revoke the tmst or retains significant 


Id. at Chapter 6, Section 104, “Reservation by Settlor of Powers of Management.” 

lOM trust law does not explicitly address the position of trust protector or define its 
authority, but trust protectors are in common use within the jurisdiction and are accepted as valid 
trust participants by the lOM Financial Supervision Commission that oversees trust operations. 

In the United States, trust protectors are not common. See, e.g., 9/22/00 email from Ms. 
Hermington to Evan Wyly (PSI_ED00005014-1 5)(“There is really no such thing as a protector in 
the domestic world.”). In recent years, however, a handful of states have enacted legislation that 
authorizes trust protectors to participate in U.S. trasts. See Alaska Stat. § 13.36.370 (2006); 
Idaho Code § 15-7-501 (2006); N.C. Gen. Stat. § 36C-8-808 (2006); S.C. Code Ann. § 62-7-808 
(2005); S.D. Codified Laws § 55-lB-l (2006); Term. Code Ann. § 35-15-808 (2005). 

"" 26 U.S.C.§§ 641(a) and (b). 

26 U.S.C. §§ 651, 652, 661 and 662. If a trast distributes a portion of the original 
trust assets, sometimes referred to as the tmst principal, those distributions are not taxed. 
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control over the trust or trust assets, the trust is considered a “grantor 
trust” and its income is generally attributed to the grantor for tax 
purposes. In some cases where a grantor has supposedly established 
an irrevocable, independent tmst, but secretly retained control over the 
trusts assets, courts have ruled that the trust was a sham and attributed 
the trust assets and income to the grantor for tax purposes. 

Trusts formed in foreign jurisdictions originally operated under a 
different set of tax rules. Generally, foreign trusts were seen as foreign 
entities outside the normal reach of U.S. tax law, and foreign trast 
distributions to U.S. persons were generally untaxed. Over the years, 
some U.S. citizens began to take advantage of the tax status of these 
foreign trusts. For example, some U.S. persons formed foreign trusts in 
tax havens, named themselves as the grantor, named U.S. beneficiaries, 
and placed U.S. assets in those trusts. They claimed that the foreign 
trusts could then distribute the trust income to the U.S. beneficiaries tax 
free, and the trusts could accumulate capital gains tax free, unless and 
until any appreciated assets were brought back into the United States. 
Congress and the IRS responded with a series of laws and regulations 
designed to stop what were seen as tax dodges unintended by the tax 
code. In 1976, for example. Congress declared that a foreign trust that 
was funded by a U.S. person and had U.S. beneficiaries was considered 
a U.S. grantor trust whose income had to be attributed to the U.S. person 
who transferred the assets.^^** 


26 U.S.C. §§ 671-678. See al.so Holdeen v. United States. 297 F.2d 886 f2d Cir. 
1961)(use of trust assets to benefit of the grantor); Wiles v. Commissioner . 59 T.C. 289 (1972), 
afPd . 491 F.2d 1406 (5th Cir. 1974)( trust’s payment of the grantor’s debts); Bixbv v. 
Commissioner . 58 T.C. 757 (1972)(ability to replace trustee and control of investments through 
a related “advisory committee”). These provisions of the tax code apply both to the grantor and 
other persons who may be deemed an “owner” of trust assets because, for example, they 
contributed the trust assets and exercised control over them. See, e.g., 26 U.S.C. § 678. 

See, e.g., Zmuda v. Commissioner . 731 F.2d 1417 (9th Cir. 1984); Dahlstrom v. 
Commissioner . T.C. Memo. 1991-264; Markosian v. Commissioner . 73 T.C. 1235 (1980); 
Muhich V. Commissioner. T.C. Memo. 1999-192. 

See the Tax Reform Act of 1976, 26 U.S.C. § 679(a). The U.S. Senate Finance 
Committee stated in its report on the new legislation that, under the then existing law, foreign 
trusts “generally pay no income tax anywhere in the world,” that allowing “tax-free 
accumulation of income” in foreign trusts was “inappropriate,” and that such practices provided 
an “unwarranted advantage” to foreign trusts over domestic trusts. The Committee saw the 
problem as compounded where U.S. persons funded a foreign trust with appreciated property 
using transactions that purported to avoid the payment of any capital gains tax on the appreciated 
assets transferred to the foreign trust. Section 679 of the tax code, enacted as part of the 1976 
Act, provided generally that where a U.S. person directly or indirectly transferred property to a 
foreign trust, without reporting gain on the h-ansfer, the income of the foreign trust was taxable 
to the transferor if the trust had any U.S. beneficiary. This provision essentially treated the trust 
as a grantor trust whether or not the transferor retained any power or interest over the trust. S. 
Rept. No. 94--938, “Tax Reform Act of 1976,” pp. 216-219 (6/10/76). In addition, the 1976 Act 
tightened the rules designed to prevent U.S. taxpayers fi’om using foreign trusts to escape capital 
gains tax on appreciated assets, by increasing the excise tax on assets transferred to a foreign 
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Some U.S. persons responded to these new limitations on foreign 
trusts by convincing a foreign person (rather than a U.S. person) to act as 
the grantor of the foreign trust and name U.S. beneficiaries. The U.S. 
person then transferred assets to this “foreign grantor trust” for later 
distribution to the U.S. beneficiaries tax free. In 1996, in effort to end 
this practice, Congress enacted legislation essentially requiring the U.S. 
beneficiaries to pay tax on any distributions from a foreign trust that was 
not already taxable to a U.S. grantor.”^ In passing this law, however. 
Congress applied it only to assets transferred to foreign trusts after 
February 6, 1995; foreign trusts funded with assets prior to that date 
were allowed to continue operating under earlier rules permitting tax- 
free distributions to U.S. beneficiaries.^^ 

The Wyly case history, which spans a thirteen-year period from 
1992 to 2005, reflects this legal tug of war over foreign trusts. The 
Wylys created and funded some foreign trusts with U.S. grantors, such 
as the Bulldog and Pitkin Trusts, and other foreign trusts with foreign 
grantors, such as the Bessie and Tyler Trusts. Some of the Wyly- 
related offshore trust agreements appear to have been written with the 
express goal of avoiding U.S. tax rules applicable to foreign trusts with 
U.S. beneficiaries by naming, for example, only foreign charities as the 
immediate trust beneficiaries and barring any “U.S. person” from 
receiving trust assets until two years after the death of the grantor, Sam 
or Charles Wyly.^^® The Wyly case history also illustrates the tensions 
between trust law, which often allows significant grantor control of tmst 
assets, and U.S. tax and securities obligations which often turn on 
control issues. It illustrates further the tensions created by offshore 


trust and extending that excise tax to reach virtually all untaxed assets transferred by any means. 
26 U.S.C. § 1491. 

This provision was included in the Small Business Job Protection Act of 1996. 26 
U.S.C. § 672(f). 

The 1996 law also tightened the rules for taxing assets transferred to foreign trusts. In 
1997, Congress enacted even tougher rules on transfers to foreign trusts, replacing an excise tax 
on assets transferred to foreign trusts with a rule requiring the immediate taxation of all 
appreciated assets transferred to a foreign trust. 26 U.S.C. § 684. The new law taxed the 
appreciated asset whether the transfer was direct, indirect, or constructive, and even in cases 
where no consideration was received. 

See Appendix 1, listing the offshore trusts, their grantors, and their beneficiaries. 

See, e.g., 1992 Castle Creek International Trust Agreement at 8 (PSI00009023)(“Until 
the second anniversary of the death of the Settlor no part of the Trust Fund, including the corpus 
or income comprising the Trust Fund may during any Taxable Year be paid to or accumulated 
for the benefit of any United States Person.”) and parallel provisions in the 1992 Bulldog Trust 
agreement (PSI00007383), 1992 Delhi International Trust agreement (PSI00009100), and 1992 
Pitkin Trust agreement (PSI00009208). 
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secrecy laws that make it difficult to determine who really controls an 
offshore entity. 

(b) Wyly Trust Agreements 

The trust agreements that established the 19 Wyly-related offshore 
trusts were documents intended to be interpreted using Isle of Man 
(lOM) law. Fourteen of the trusts identified Sam or Charles Wyly as the 
grantor; four identified a foreign individual, Keith King or Shaun Cairns, 
as the grantor; and one identified another trust as the grantor.^^® Each of 
the trust agreements named an lOM offshore service provider as the 
trustee, such as Lome House, IFG, or Wychwood. Each of the 
agreements conferred upon the trustee broad discretion to manage and 
distribute the tmst assets, indemnifying the trastee against any 
investment loss.^^“ In some cases, the named beneficiaries were Wyly 
family members; in other cases, the named tmst beneficiaries were 
foreign charities and persons named in an attached schedule. The 
persons named in the schedule were usually Wyly family members. 
Several of the trust agreements authorized the tmstees to name 
additional beneficiaries, with the consent of the trust protectors.”' 

All of the tmst agreements provided for the appointment of one or 
more “tmst protectors.” Two types of provisions were used. In 1992, 
the tmst agreements that formed the first two Wyly-related offshore 
tmsts used identical provisions to establish a “Committee of Tmst 
Protectors” with authority to appoint, remove, and replace the tmstee, 
inspect tmst records, and advise the tmstee on any matter. Other tmst 
agreements contained similar provisions. The foreign grantor tmsts 
established in 1994 and 1995, however, instead of establishing a 


See Appendix 1 . 

See, e.g., 1992 Bulldog Non-Grantor Trust Agreement at 8, 11-14 (PSI00007383, 86- 
89)(givmg Trustee “sole and absolute discretion” regarding trust distributions and full 
discretionary authority to exercise a long list of powers); parallel provisions in the 1 992 Pitkin 
Non-Grantor Trust Agreement (PSI00009208, 11-14). 

See, e.g., 1994 Bessie Trust Agreement, at Section 3 (PSI00008908-10)(“The Trustees 
shall have power at any time and from time to time with the prior written consent of the 
Protector by revocable or irrevocable instrument in writing executed within the Trust Period to 
appoint and direct that any person or class of persons not already included in the class of 
Beneficiaries shall thenceforth be included in such class ..„”), and parallel provisions in the 
LaFourche Trust Agreement (PSI0009134-35), Maroon Creek Trust Agreement (PSI00009893- 
94), Red Mountain Trust Agreement (PSI00009239-40), and Tyler Trust Agreement 
(PSI00006997-99). 

1992 Bulldog Non-Grantor Trust Agreement at 17-18 (PSI00007392-93) and 1992 
Pitkin Non-Grantor Trust Agreement at 17-18 (PSI00009217-18)(“A Committee of Trust 
Protectors is hereby constituted to provide advice to the Trustee.”). Under the terms of these 
agreements, the Committee had to have at least one and not more than five members. 
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Coramittee, simply named specific individuals as the tmst protectors. 
These individuals were given essentially the same authority as the 
Committee to replace the trustee, but the agreements did not otherwise 
describe their authority.”^ 

(c) Wyly Trust Protectors 

During the thirteen years examined by this Report, three 
individuals, Michael French, Sharyl Robertson, and Michelle Boucher, 
served as the proteetors overseeing the Wyly-related offshore trusts. 
During his tenure as trust protector, Mr. French also served as legal 
counsel to the Wyly family and acquired ownership interests in the 
Maverick hedge fund and Scottish Re insurance venture. Ms. Robertson 
simultaneously served as head of the Wyly family office and later as 
chief financial officer of Maverick. Ms. Boucher simultaneously served 
as the head of the Irish Trust Company that handled administrative 
matters and recordkeeping for the Wyly-related offshore entities. The 
Irish Trust Company is owned by the Bessie and Tyler Trusts associated 
with Sam and Charles Wyly. All three of the trast protectors were 
selected by the Wylys. All three were trusted individuals in constant 
contact with Wyly family office personnel. 

For the first nine years, from early 1992 until late 2000, Mr. 

French and Ms. Robertson served as the trust protectors for all of the 
Wyly-related offshore trusts. After Mr. French severed his relationship 
with the Wyly family in December 2000, he resigned from the protector 
positions, and was replaced in eaeh instance by Ms. Boucher. After 
Ms. Boucher’s appointment, Ms. Robertson became less active, but did 
not formally resign from the protector positions until 2004.^^^ Currently, 
Ms. Boucher is the sole protector overseeing the Wyly-related offshore 
trusts, having held that position for more than five years. 


The offshore trust agreements that created a Committee of Trust Protectors include 
those establishing the Castle Creek International, Delhi International, Lake Providence 
International, Plaquemines, and Tallulah International Trusts. Trust agreements that named 
individual protectors include those establishing the Bessie, LaFourche, Red Mountain, and Tyler 
Trusts. 


See, e.g., 1 2/2 1/00 letter signed by Mr. French resigning from one of the trusts 
(PSI00059833); 12/26/00 email from Ms. Robertson to Ms. Boucher (PSI_ED00072149)(stating 
that “Mike signed a document last week resigning as Protector of all Trusts” and asking Ms. 
Boucher to do the paperwork necessary to take his place). Earlier, Ms. Robertson had told Ms. 
Boucher that legal counsel had been advising her and Mr. French to step down as trust protectors 
and for the family to use non-U.S. citizens instead, due to “new trust regulations and ugly case 
law.” 8/19/99 email from Ms. Robertson to Ms. Boucher (PSI_WYBR00529). 

See, e.g., 2/6/04 and 1 1/25/04 letters signed by Ms. Robertson resigning from various 
trusts (PSLED00072699-705, SR0000682, 84. 86-89, 726, 862, 1052, 1054, 1056). 
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A document prepared by Ms. Boucher describes what the Wylys 
were looking for in a trust protector. The document states; “Protectors 
should be individuals who: are familiar with the Wyly activities[;] have 
knowledge and expertise in structuring transactions and investing in the 
types of assets required[;] are familiar with and comfortable to interact 
with trustees, attorneys, brokers and other financial intermediaries to co- 
ordinate and ensure proper execution of trust activities[; and] ... are 
likely to be involved with Wyly activities on [a] continuing and long 
term basis.”"® This description shows that the Wylys were not looking 
for individuals who would merely safeguard trust assets; they were 
looking for persons who would help structure transactions, invest the 
trust assets, and coordinate with Wyly advisers,®^’ 

In the years reviewed by the Subcommittee, the trust protectors 
played a central role in the day-to-day functioning of the offshore trusts 
and corporations. The general pattern was for Sara or Charles Wyly, or 
one of their representatives, to communicate a decision about a trust 
asset or investment activity to one of the trust protectors who, in turn, 
conveyed that decision to one or more of the offshore trustees, who 
routinely complied. In separate interviews, Mr. French and Ms. 
Robertson told the Subcommittee that they did not independently 
determine what to communicate to the trustees regarding the trust assets. 
Each told the Subcommittee that they conveyed information only after 
receiving instructions or guidance from Sam or Charles Wyly or one of 
their representatives,”* They also told the Subcommittee that, in their 


10/31/00 email from Ms. Boucher to Charles Wyly (PSIOOI 06558-59). See also 
8/7/98 fax from Ms. Robertson to Sam, Charles, and other Wyly family members describing, 
among other matters, the functions of a protector (PSI_ED00073787-93). 

At times, the Wylys considered establishing a “Protector Company” staffed with 
outside lawyers and trust experts, but never did so. Instead throughout the period examined in 
this Report, they relied on three individuals, Mr. French, Ms. Robertson, and Ms. Boucher, to 
cany out their directives relative to the offshore assets. Subcommittee interviews of Ms. 
Hennington (4/21/06) and Ms. Robertson (3/9/06). See also, e.g., 10/31/00 email from Ms. 
Boucher to Charles Wyly (PSIOOI 06558-59)(discussing possible protector company and 
upcoming meeting to analyze issues); December 2000 emails discussing possible company 
names (PSI_ED00007717, 44511-12, 47822, 24); other documents discussing possible protector 
company (PSI0010232; PSI_ED00009789-90, 10104-05). 

Subcommittee interviews of Mr. French (4/21/06 and 6/30/06) and Ms. Robertson 
(3/9/06). For examples of communications showing Sam or Charles Wyly providing guidance 
on offshore assets, see, e.g., 3/10/00 memorandum from Charles Wyly to Ms. Boucher 
(PSI00035085)(“Sam and I recommend to our protectors that all the Sterling Software options be 
converted to CA options.”); April 2000 emails from Ms. Boucher to Sam Wyly and others 
(PSI_ED00070335)(seeking direction on offshore sales of Michaels stock); 4/26/00 email from 
Evan Wyly to Ms. Boucher (PSI_ED00043559)(“S^ recommends that the trustees exercise and 
sell the remainder of the Michaels options ttiat expire this summer. Sell at $40 or better.”); 
9/15/00 email from Ms. Boucher to Ms. Robertson (MAV010831)(“I spoke to Sam today, he 
wants to proceed with selling 200,000 Michaels Stores shares from offshore”); 2/28/01 email 
from Ms. Hennington to Ms. Boucher (PSI_ED00005370)(“I was talking to Charles yesterday 
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experience, the offshore trustees did not initiate investment activity or 
commit trust assets on their own. In addition, neither could identify any 
occasion during the thirteen years examined by the Report in which an 
offshore trustee declined to make an investment recommended by the 
protectors.”® 

The trust protectors and other Wyly representatives generally 
worded decisions relating to trust assets as “recommendations” to the 
offshore trustees to maintain the fiction that the offshore trustees were 
exercising independent judgment over the trusts’ assets and investment 
activities. On occasion, however, a Wyly representative would slip and 
simply direct a trust to take an action. For example, on one occasion in 
2000, after Ms. Boucher had sent Evan Wyly an email about a possible 
action to be taken by an offshore trust and he responded, “OK to proceed 
as deseribed,” Ms. Robertson intervened with this warning; 


and he was kind of thinking out loud on some stuff. He was talking about use of off-shore cash 
and was using the following for planning 3/27/01 agenda for “Irish Trust Group Meeting 
with Trust Protectors & Family Members” (PSIOOl 10232-33){listing topics to be discussed 
including, for example, trust investments in Precept and Ranger Capital, “possible loan 
arrangements” via Security Capital, management of Soulieana’s art collection, and trust holdings 
in Scottish Annuity); 5/23/01 email from Ms. Boucher to Sam Wyly and others 
(PSI00088927)(alerting them to planned stock sales by the offshore entities); 7/13/00 email from 
Ms. Hennington to Evan Wyly (PSI_ED00004735)(informing him of a planned real estate 
purchase using primarily offshore funds: “Of the total cost, 98% will be funded from 
offshore.”); 1/31/02 email from Ms. Boucher to Charles Wyly and others (PSI00039590-92)(Ms. 
Boucher wrote: “I have estimated that the protectors should recommend an additional investment 
of $3Million dollars into First Dallas International.” Mr. Wyly wrote: “Yes.”); 1/31/03 email 
from Ms. Hennington to Mr. Schaufele (BA082027)(“I have been with Charles for the last 1 14 
hours ... Moberly is going to make a paid in capital contribution to the company of cash.”); 
5/21/03 email from Ms. Hennington to Ms. Boucher (PS1_ED00012130) (forwarding a financial 
analysis of Wyly “familyperformance” which Ms. Hennington “did for Sam yesterday - he is 
calling about every hour with some new project”); 9/2/03 email from Ms. Boucher to Knstin 
Yeary (PSI_ED00003204)(“I was speaking with Sam & Evan today, and we would like to get an 
idea of budget going forward at the Ranch” in order to arrange for offshore funding); and 5/3/99 
email from the then head of the Wyly family office, Elaine Spang, to Ms. Hennington 
(HST_PSI005574)(“Sam signed a letter authorizing Green Funding I to loan greenmountain.com 
$22,000,000 under a non-recourse loan. ... [A]n offshore entity will loan the funds to Green 
Funding I under a similar non-recourse loan, and GFI will turn the funds around to gm.com.”). 
See also memoranda, from 1995 to 1998, from Ms. Robertson to Sam and Charles Wyly and 
others seeking guidance on compensation issues, including for Irish Trust employees 
{SR0001019, 1021, 1026, 1037-39, 1072); 10/13/99 email from Ms. Hennington to Ms. Boucher 
(PSI_ED00000267)(asking “[d]o you think we should sit down with Charles again and make 
sure he wants to go forward” with certain real estate transactions intended to be funded with 
offshore funds). See also documents cited in this and subsequent sections of this Report. 

Subcommittee interviews of Mr. French (4/21/06 and 6/30/06) and Ms. Robertson 
(3/9/06). Mr. French and Ms. Robertson each recalled a few times when offshore trustees raised 
questions about recommended investments, mentioning in particular investments in Green 
Mountain and Global Audio, two Wyly-related business ventures that consistently lost money. 
However, even then, neither trust protector could recall an occasion in which an offshore trustee 
actually declined to make a recommended investment. 
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“Remember that it is critical from a U.S. tax standpoint that 
there is no appearance that the Wyly’s are in control of the 
trusts or the protectors. You tried to word carefully, but I 
would recommend that you ‘inform’ of the intended 
recommendation and suggest they inform you if the[y] are 
aware of any different issues to be eonsidered. In effect Evan 
approved this txn [transaction], you don’t want that.” 

Evan agreed, writing to Ms. Boucher: “probably both of us need to be 
more careful with our wording since I’m not in control or approving; I’m 
just making recommendations.”^'’® On another occasion in 2001, Ms. 
Hennington, then head of the Wyly family office, bypassed both the trast 
protectors and the offshore trustees, and directed a brokerage firm to sell 
100,000 shares belonging to Quayle, an offshore corporation. After 
communicating with Ms. Boucher about her action, Ms. Hennington 
wrote: “I am so sorry about calling over there, I just did not know what 
problems it would cause. 

Tracking Assets. In addition to conveying Wyly decisions to the 
offshore trustees, two of the trust protectors undertook a number of 
activities to track and manage the growing body of assets held in the 
names of offshore entities. Ms. Robertson and Ms. Boucher, for 
example, prepared numerous financial reports identifying the assets held 
by particular offshore trusts and their corporations, and routinely 
provided these reports to Sam and Charles Wyly.^”*^ Ms. Robertson and 


1 1/2 and 1 1/3/00 emails among Ms. Boucher, Evan Wyly, Ms. Robertson, and Sam 
WyIy(MAV010859-60). 

October 2001 emails exchanged among Ms. Hennington, Ms. Boucher, and Mr. 
Schaufele (PSI_ED00000649, 654-55). 

See, e.g., 8/31/95 “Foreign Systems” (PSI_ED00042175-86)(assets of ten offshore 
trusts associated with Sam or Charles Wyly); 8/7/98 fax from Ms. Robertson to Sam, Charles, 
and other Wyly family members (PSI_ED00073789-90)(listing stock options held by offshore 
trusts); 10/31/99 “Foreign Systems” (PSI00109903)(assets of six offshore trusts associated with 
Sam Wyly) and (PSI00109912)(assets of four offshore trusts associated with Charles Wyly); 
9/30/00 “Foreign Systems” (PSI00071 741-46)(assets of five offshore trusts associated with Sam 
Wyly) and (PSI00071748-51)(assets of four offshore trusts associated with Charles Wyly); 
9/30/00 “Offshore Stock Analysis” (PSI00071735)(listing stock holdings of nine offshore 
trusts); 10/31/01 “Sam Wyly Combined Cash Flow Analysis” (PSI_ED00008514)(listing cash 
assets of 21 offshore corporations); 12/31/01 ‘Toreign Systems (SW Total Family)” 
(PSI00078956-72); 2/28/02 “Foreign Systems (SW including Sub Funds)” (PS10071753-60); 
10/31/02 “Foreign Systems (CW Total Family)” and “Foreign Systems (CW)” (PSI00078298- 
301); 2002 “Summary of Income at the Corporate level Bulldog Trust” (PSI00078315); 9/23/03 
“Cash Analysis By Company” (PSI00040534, 36-38)(cash report on multiple offshore entities); 
12/31/04 “Foreign Systems (SW including Sub Funds)” (PSI_ED00095238-93); 12/31/04 
“Foreign Systems (CW)” (HST_PSI006919-24); undated “Offshore Stock Analysis” 
(PSI00109932)(listing stock holdings often offshore trusts); undated charts (PSI0007 1736-39, 
PSI00109933-36)(Iisting value of assets at multiple offshore trusts and their subsidiaries). See 
also 4/12/96 memorandum from Ms. Robertson to Sam and Charles Wyly (SR0001018-20)(“I 
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Ms. Boucher also prepared financial reports identifying both the offshore 
and onshore assets associated with a particular family, such as the Sam 
Wyly family, so that both sets of assets could be considered as a whole. 
These reports typically included, for example, columns entitled, “Sam 
Wyly Offshore,” “Sam Wyly Onshore,” and “Sam Family Combined. 
The protectors also met in person with each of the offshore trustees, in 
the Isle of Man, on at least an annual basis.^'*'* Some of the lOM trustees 
also met with the protectors in the United States, and occasionally with 
Wyly family members. In these meetings, the protectors discussed 
such issues as the offshore trust investments, planned asset transfers, 
acquisition of real estate, artwork and jewelry using offshore dollars, and 
more.^"**’ All of these activities presumably contributed to the ability of 
the Wylys and their representatives to formulate and communicate 
decisions regarding the offshore assets. 


am spending at least 50% of ray time on the Family Office. Until the last few weeks, this has 
been predominantly offshore with Michelle Boucher.”). 

See, e.g., 6/30/99 “Wyly Family (Global)” (PSI00109923-26); 6/30/99 “Stock Status 
Report” (PSI00109927)(listing stock holdings under columns entitled: “Onshore,” “Offshore,” 
and “Combined”); 9/30/99 “Wyly Family (Offshore)” (PSI00109868-70); 9/30/00 “Wyly Family 
(Global)” (PSI00071729-32); 9/30/00 “Stock Status Report” (PSI00071733); 9/30/00 “Wyly 
Family (Offshore)” (PSI00071734, 40); 9/30/01 “Total SW family Offshore Balance sheet” 
(PSI_ED00006863-64); 10/3 1/01 “Sam Wyly Combined Cash Flow Analysis” 
(PSI_ED0000S514-15); 12/19/01 “Charles Wyly Family - Combined” (PST_ED00006856-59); 
12/31/01 “Global SW Family” (PSI00078955); 2/21/02 “Global SW Family” (PSIOOl 10067); 

4/1 1/02 “Sam Wyly Combined Cash Flow Analysis” (PSI_ED000 19840); 6/6/02 “Sam Wyly 
Combined Cash Flow Analysis” (PSI_ED000 19820); 9/30/03 “Sam Wyly Combined Cash Flow 
Analysis” (PSI00040535); 9/30/03 “Charles Wyly Combined Cash Flow Analysis” 
(PSI00040533); 12/31/04 “Global SW Family” (PSI_ED00095232-33); 12/31/04 “Global CW 
Family” (HST_PSI006887); 12/31/04 “Family Offshore” (PSLED00095234-35); and 12/31/04 
“Foreign Systems (SW Total Family)” (HST_PSI006890); 12/31/04 “Foreign Systems (CW 
Total Family)” (HST_PSI006891). See also 8/7/98 fax from Ms. Robertson to Sam, Charles, 
and other Wyly family members (PSI_ED00073790-91)(explaining how the internal Wyly 
financial reporting system worked). 

“ Subcommittee interview of Ms. Robertson (3/9/06). See also, e.g., materials related to 
an lOM trip in September 1995 (PSIOOl 17613); November 1997 (SROOOOOOl; PSI00131375- 
76); November 1999 (PSI_ED0004381 1, 65855, 68667); May 2000 (MAV008060-63); Geneva 
trip to meet with lOM trustees in November 2000 (PSI_ED00044334, 44455, 44463, 44964, 
46461); lOM trip in March 2001 (PSI00064918-29. 1 10224-31; PSI__ED00044939); lOM trip in 
May 2002 (PSI_ED00009685, 9787-92); March 2003 (PSI_ED00011813, 13743-44,); and July 
2004 (PSI_ED00012773-75). 

Subcommittee interview of Ms. Robertson (3/9/06). See also, e.g., July 2003 emails 
discussing Trident visit to Dallas (PSI_ED00002708-09); trip by Close trustee to Dallas in 
October 2002 (PSI_ED00013426); trip by Inter-continental in January 2001, October 2002 and 
May 2004 (PSI_ED00044503, 14421,14352, 13458, 13318, 13334-35); trip by IFG to Dallas in 
January 2000 (PSI_ED00070074); and 10/12/92 letter from Lome House discussing meeting in 
Dallas in October 1992 (PSI00128344). 

See, e.g., issues identified for November 1999 meetings (PSI_ED00043836); 
summary of meetings in May 2000 (MAV008060-63); issues identified for November 2000 
meetings (PSI_ED00044334, 44455, 46460-61); and agendas for May 2002 meetings 
(PSI_ED00009787-92). 
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(d) Communicating Wyly Decisions on Trust Assets 

To understand how the Wyly-related offshore trusts functioned, the 
Subcommittee reviewed communications between the trust protectors 
and the offshore service providers who served as the trustees of the 
offshore trusts and supplied nominee directors and officers for the 
offshore corporations.^'*’ The Subcommittee also examined 
communications between the trust protectors and the Wylys and their 
representatives. These communications not only show that the Wylys 
and their representatives were initiating and directing trust investment 
activities, they also raise questions about some of the activities 
undertaken by some of the offshore trustees. 

Specific Communications. The communications reviewed by the 
Subcommittee show that, on a few occasions, the trust protectors 
conveyed general information to the offshore trustees on how the Wylys 
would like trust assets to be handled, such as when the protectors 
delivered to six trustees so-called “letters of wishes” from Sam Wyly 
describing how he would like trust assets to be distributed at his death.^'*® 
Most of time, however, the protectors communicated with the offshore 
trustees by telephone and through a steady stream of correspondence, 
faxes, and electronic communications conveying very specific 
information about how to handle a wide range of trust matters, including 
the acquisition of new assets, the timing and terms of asset sales and 
transfers, and the allocation of assets among the offshore entities. 

The protectors typically communicated with the offshore service 
provider serving as the trustee of the affected trust, providing detailed 
information about how a matter should be handled. For example, a 1992 
letter from the Committee of Trust Protectors to the Bulldog Trustee 
recommended that the Bulldog Trust sell a specified number of Michaels 
stock options held by specified offshore corporations at or above a 
specified price. The letter even recommended how the stock options 
should be exercised, indicating that the offshore corporations should use 
a cashless exercise through First Boston Corporation, using Louis 
Schaufele as the broker. Within two days, the Bulldog Trustee exercised 


The Subcommittee was generally limited to reviewing communications that included 
at least one U.S. person, such as a U.S.-based trust protector, and were retained by a U.S. person 
or entity, such as the Wyly family office. Because lOM and Cayman persons and entities 
generally refused to provide requested documents, the Subcommittee did not gain access to 
many communications that involved solely offshore personnel. 

See, e.g., six letters of wishes signed by Sam Wyly, addressed to six different offshore 
trusts, transmitted to the trustees by Ms. Robertson in August 1997 (SR0000838-45, 967-68). 

See 4/20/92 letter from the Cormnittee of Trust Protectors to Lome House Trust 
Company Ltd. (PSI0008 1463-64). 
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the stock options exactly as recommended.^^“ A 1998 fax from the 
protectors presented a similarly detailed recommendation to the 
LaFourche Trustee, specifying that certain corporate subsidiaries redeem 
a specified number of shares in an investment fund called Edinburgh, 
and sell a specified number of Maverick shares to a named Wyly-related 
corporation.”' In 1997, the protectors sent the Tyler Trustee invoices 
listing specific “collectibles and art work,” and recommended the 
purchase of the specified items at a total cost of $450,278. 

(PSI000785 16) The trust paid the invoices five days later. 
(PSI00078556) In 2000, the protectors recommended that the 
LaFourche Trust provide $500,000 in offshore funds to purchase 
“transfer development rights” for certain real estate in Colorado.”^ 

Three days later, the trust wired the funds to Colorado. (CCOl 1870; 
PSI00037113) 

In addition to sending communications to individual trusts, the 
protectors sent communications to multiple trusts regarding the transfer 
of specified assets from one offshore trust to another. For example, in 
2001, in consultation with legal counsel, Ms. Boucher designed and the 
protectors recommended a complex set of transactions in which certain 
corporations owned by the Bulldog Trust would transfer specified assets 
to a corporation owned by the Delhi International Trust which, in turn, 
would transfer those and other specified assets, with a collective value of 
about $56 million, to Security Capital.”^ Security Capital would then 
transfer them to certain Cayman limited liability corporations (LLCs) 
owned by the Bessie Trust. The trusts complied with the 
recommendation and, at the conclusion of the transactions, the specified 
assets were held by six Cayman LLCs associated with Sam Wyly’s six 
children. On another occasion in 2002, Ms. Boucher coordinated the 
same-day transfer of $15 million across three offshore trusts. Wire 
transfers moved the funds from Devotion, owned by the LaFourche 
Trust; to Sarnia Investments, owned by the Lake Providence 
International Trust; to Greenbriar, owned by the Delhi International 


See, e.g., PSI00081460-62 (letters from Lome House to Michaels Stores exercising 
stock options as recommended by the protectors). 

See 10/30/98 fax from Ms. Boucher and Mr. French to Trident (PSI_ED00070495). 

3/3/00 email from Ms. Boucher to Trident, then LaFourche Trustee 
(PSI_ED00047857). 

For more information on this 2001 transaction, see Report section on Bringing 
Offshore Dollars Back with Pass-Through Loans, below. 



337 


-172- 

Trust; and finally to Security Capital.^^'' The next day, Security Capital 
wired the $15 million to Sam Wyly. 

Still another example of cross-trust transfers coordinated by the 
protectors involves real estate. In 2000, the protectors recommended 
and the LaFourche Trust purchased a 244-ranch in Colorado for about 
$11 million. Soon after, the protectors decided that the ranch should 
instead be owned by the Bessie Trust, and recommended that the 
LaFourche Trust, through its wholly owned corporation, Devotion, sell 
the property to the Bessie Trust. At first, the expectation was that the 
Bessie Trust would pay Devotion the purchase price plus additional 
costs, totaling about $12.2 million. But Ms. Boucher discovered that 
the LaFourche Tmstee, then Trident, had not yet booked the real estate 
purchase, and was willing to re-book the transaction. Ms. Boucher 
recommended, and the two trusts implemented, a two-step process. 

First, instead of selling the real estate itself to the Bessie Tmst, Devotion 
sold the shell corporation, called Little Woody Creek Road Ltd. 
(LWCRL), that was the owner of record for the property. Devotion sold 
this shell corporation, LWCRL, to the Bessie Trust for a nominal 
amount, just $1.65. Another corporation owned by the Bessie Trust, 
Yurta Faf, then loaned $12.2 million to LWCRL which, in turn, paid the 
funds to Devotion in satisfaction of the costs associated with buying the 
ranch.^^^ This complex set of transactions was possible only because 
compliant trustees were willing to produce the bookkeeping favored by 
the protectors. 

The sheer number and specificity of the protectors’ 
recommendations indicate that these recommendations were intended to 
be treated by the trustees, not as suggestions or general guidance, but as 
specific directives for action. Through the issuance of these 
recommendations, the protectors effectively managed the portfolio of 


See, e.g., 1/29/02 emails from Ms. Boucher to Lehman Brothers explaining proposed 
wire transfers of $15 million to take place that day (CC012690-91). For more information on 
this $15 million transaction, see Report section on Bringing Offshore Dollars Back with Pass- 
Through Loans, below. 

See, e.g., 3/28/00 email from Ms. Boucher to Ms. Robertson on “Little Woody Creek 
Ranch Limited” (PSI_ED00047995). For more information on this real estate transaction, see 
Report section on Funneling Offshore Dollars Through Real Estate, below. 

See, e.g., 3/29/00 email from Ms. Boucher to Ms. Robertson on “Little Woody Creek 
Ranch sale to Bessie” (PSI_ED00047999)(“Good news (?!) is that Francis hadn’t finalized the 
‘restructuring’ of the transaction so from a corporate records perspective Devotion has $1 .65 
invested in LWCRL’s capital stock and a loan to them for $12,193,000. I’ll to have Bessie buy 
LWCRL for $1.65 and have Yurta Faf advance LWCRL $12,193,000 and have LWCRL repay 
Devotion. Ken is moving funds around to get money available in Yurta Faf 1 expect the sale 
etc. ... will happen Monday.”). “Francis” refers to Francis Webb, an employee of Trident, which 
was then the LaFourche Trustee. “Ken” refers to Ken Jones of IFG, then the Bessie Trustee. 
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assets held by the Wyly-related offshore trusts, determining the types 
and mix of investments, which assets were held by which entities, and 
what use should be made of the assets so acquired. 

Specifying Offshore Entities. The protectors made specific 
recommendations not only about buying, selling, and transferring tmst 
assets, but also about which offshore entity should supply funds for a 
specific project. 

For example, in 1995, Ms. Boucher wrote the following to Lome 
House, then trastee for several offshore tmsts: “Please arrange for the 
following amounts to be wired to Scottish Holdings on behalf of Bessie 
& Tyler [Tmsts]. I suggest you use funds from Bulldog and Pitkin 
entities, preferably Morehouse and Roaring Fork.”^^^ In 2000, Ms. 
Boucher wrote to Ms. Robertson: “1 spoke to Sam today, he wants to 
proceed with selling 200,000 Michaels Stores shares from offshore.... I 
would like to recommend selling 175,000 held by East Carroll, and 
25,000 of the shares held by East Baton Rouge. On another occasion 
in 2001, Ms. Boucher wrote: “We are buying $2.5M worth of $35 CA 
calls.... I’ve picked Samia for the transaction and sent everything to 
IFG.”^^® IFG was then tmstee of the offshore tmst that owned Samia 
Investments. These tmst protector recommendations indicate that the 
tmst protectors were directing not only the assets of individual tmsts, but 
were managing the assets of multiple tmsts in a coordinated fashion. 

Demands for Quick Action. In addition to specific 
communications regarding the disposition of tmst assets and which 
offshore entities should supply funds, the protectors often pressed the 
tmstees to act quickly to implement the recommended actions, even 
when substantial sums were at stake. 

For example, the protectors routinely presented the Tyler Tmst 
with invoices for hundreds of thousands of dollars to purchase specified 
works of art and furnishings, and asked that the “funds be wired as soon 
as possible” since the vendors were awaiting payment.^®” In 2000, Ms. 


12/14/95 fax from Ms. Boucher to Lome House (PSIOOl 18176). 

9/15/00 email from Ms. Boucher to Ms. Robertson (MAV010831). 

6/15/01 email from Ms. Boucher to Ms. Hennington (PSI_ED00013896). 

““ See, e.g., 2/12/97 fax from Ms. Robertson to Lome House presenting 23 invoices 
itemizing “collectibles and art work” and recommending that the Tyler Trust, through Soulieana, 
purchase all of the specified items at a total cost of $450,278 (PSI00078516). The trust paid the 
invoices five days later (PSI00078556). See also 4/21/99 fax from Ms. Robertson to the Tyler 
Tmst presenting 16 invoices (PSI00078481-97)(“As in the past, the protectorate committee 
recommends that Tyler Tmst (Soulieana Limited) consider the purchase of collectibles and 
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Boucher sent this email to IFG, then the Bessie Trastee: “The protector 
committee is recommending the acquisition of various pieces of art from 
Computer Associates. The total acquisition price will be $669,735. I 
hope to have the invoice shortly, and expect that payment will be 
required early next week.”^®' 

Prompt action was also expected in real estate deals. On one 
occasion in 1999, the protectors pushed the LaFourche Trust to provide 
$11 million in offshore funds to purchase a 244-acre ranch near Aspen, 
Colorado. In a subsequent email, Ms. Boucher wrote to Ms. Robertson: 
“Francis [Webb of Trident, then the LaFourche Trustee] commented 
after the fact on being very rushed on moving forward with the Woody 
Creek Ranch closing. Which he was, but that’s life. In 2001, on a 
Thursday, Ms. Boueher indicated to the Wyly family office in Dallas 
that she had requested that the trustees provide $3.6 million in operating 
funds for one piece of property, and $1.5 million for another, and “I 
expect the trustees will have it to move to you Tuesday or Wednesday 
next week.”^®^ 

Stock recommendations were also expected to be carried out 
promptly. In 2001, for example, Ms. Boucher wrote to Sam and Evan 
Wyly that a “protector recommendation will go out overnight” 
recommending that certain offshore entities sell a total of 270,000 shares 
of Scottish Annuities & Life Holdings Ine. using stockbroker Lou 
Schaufele to “move the stock out in the market, at his discretion but at 
no less than $15 per share.” She stated that “trading should commence 
tomorrow.”^^’' 

The protectors’ expectation that trustees would quickly implement 
their recommendations is additional indication that the recommendations 
were intended, not as suggestions, but as detailed instructions for action. 


artwork. I am attaching invoices ... totalling $224,298.26. ... If possible, could these funds be 
wired AS SOON AS POSSIBLE since vendors need to be paid immediately.”)(emphasis in 
original). For more information, see Report section on Spending Offshore Dollars on Artwork, 
Furnishings, and Jewelry, below. 

1 1/17/00 email from Ms. Boucher to IFG (PSI_ED00044504). 

1 1/4/99 email from Ms. Boucher to Ms. Robertson on “items for trustees” 
(PSI_ED00043836-37). 

9/6/01 email from Ms. Boucher to Wyly family office employees (PSI_ED00014220). 
See also, e.g., 9/6/01 letter from Lake Providence hitemational Trust’s subsidiary Sarnia 
Investments (CC027321)(requesting $1.5 million wire transfer on the same day that Ms. 
Boucher had recommended it). 

5/23/01 email from Ms. Boucher to Sam and Evan Wyly (PSI00088927). 
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(e) Trustee Compliance with Wyly Decisions 

The documents reviewed by the Subcommittee also contain 
numerous examples of instances in which the offshore trustees complied 
with decisions made by the Wylys or their representatives, further 
illustrating their influence over the offshore assets.^®* 

Pass-Through Lender. One example of Wyly influence over the 
offshore assets involves Security Capital, a shell corporation established 
in the Cayman Islands by Queensgate Bank & Trust Co. Ltd. 
(Queensgate Bank) to participate in pass-through loan transactions with 
Wyly interests.^'’*’ 

According to the Wylys’ legal counsel, Queensgate Bank formed 
both Security Capital Trust and Security Capital Ltd. in August 1998. 
According to counsel, Security Capital Tmst is a Cayman charitable 
trust whose grantor and tmstee is Queensgate Bank, and Security Capital 
Ltd. is a Cayman corporation wholly-owned by the Trust. The directors 
of the corporation are four Queensgate employees as well as the 
managing director of IFG, and the managing director of Trident.^®’ IFG 
and Trident were then and remain today trustees of Wyly-related 
offshore trusts that own the offshore corporations that loaned funds and 
other financial assets to Security Capital.^*^ 

Security Capital Ltd. is a shell corporation with no assets, office or 
employees of its own. Nevertheless, on ten occasions, various Wyly- 
related offshore corporations loaned millions of dollars in cash or other 
financial assets to Security Capital Ltd. which loaned the same amount 
of cash or assets to a Wyly-related person or entity. Nine out of ten of 
the loan recipients were located in the United States, including Sam and 
Charles Wyly who personally received more than $60 million in 
offshore cash from Security Capital pass-through loans. Altogether, 
Security Capital served as an intermediary for nearly $140 million in 
offshore funds and financial assets that were passed from one set of 
Wyly-related interests to another. 


See also other sections of this Report. 

^ For more information about Security Capital, see Report section on Bringing Offshore 
Dollars Back with Pass-Through Loans, below. 

According to the Wylys’ legal compel. Security Capital Ltd.’s directors are: John 
Dennis Hunter, Karla Bodden, Blair Gauld, and J^e Fleming of Queensgate Bank; David Harris 
of IFG; and David Bester of Trident. 

From at least 1 998 until 2004, IFG was the trustee of the Bessie, Bulldog, and Delhi 
International Trusts, while Trident was trustee of the Pitkin and Tyler Trusts, among others. 
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In their dual roles as trustees of the offshore trusts and directors of 
Security Capital, the IFG and Trident managing directors presumably 
participated in approving both the loans by Wyly-related offshore 
corporations to Security Capital and the Security Capital loans to Wyly- 
related interests.^*’'^ Documents show instances in which IFG and Trident 
communicated with the Wyly trust protectors and received trust 
proteetor recommendations on transferring offshore dollars or other 
financial assets to Security Capital;^’® on occasion, IFG and Wyly 
representatives also discussed Security Capital’s loaning funds to the 
Wylys.^’' It appears that the IFG and Trident directors facilitated these 
transfers, allowing the offshore corporations to lend millions of dollars 
to Security Capital despite its being a shell operation, and allowing 
Security Capital to function as a pass-through to loan offshore dollars 
and other financial assets to Wyly-related interests. 

Buying Assets. On several occasions, the offshore trustees used 
trust funds to purchase assets recommended by the Wylys or their 
representatives, despite trustee concerns about the cost or value of those 
assets. Three examples illustrate this point. 

On one occasion in 1992, the tmst protectors recommended that 
the Bulldog and Pitkin Trusts purchase from Sam Wyly a specified 
number of shares of a privately-held company, Photomatrix Corporation, 
at 12 cents per share.^’^ Mr. Buchanan of Lome House, then Tmstee of 
the Bulldog and Pitkin Tmsts, wrote to the protectors as follows: 

“While we have the greatest admiration for the Protectors’ 
advice, an additional burden of responsibility is thrown upon 
us when the suggestion is made that we should buy securities 
from the Settlors. We cannot find a market quotation for 
Photomatrix. While we do not wish to suggest that 12 cents 
is a wrong price, we do need something for our records to 
show that it was a fair one. We would also like to know the 


Neither IFG nor Trident agreed to provide an interview to the Subcommittee to 
discuss their roles in Security Capital. 

See, e.g., 6/13/01 email from Ms. Boucher to David Harris at IFG and Ms. 
Hennington (PSI_ED00006047)(transmitting lengthy document entitled, “Summary of Proposed 
transactions,” describing transfer of financial assets from offshore entities to Security Capital) 
and 6/3/02 letter signed by IFG employees on behalf of Locke to Bank of America 
(BA003936)(authorizing a $5 million wire transfer to Security Capital), 

See, e.g., July 2003 emails involving David Harris of IFG, Ms. Hennington, and Ms. 
Boucher (PSI00040540-42)(discussing Security Capital line of credit for Sam Wyly). 

10/9/92 letter from Ms. Robertson to Lome House, with a copy to Mr. French 
(PSIOOl 18984-85). 
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registered address of Photomatrix, in case - having bought 
stock - we do not receive information to which we would be 
entitled as shareholders.”’” 

The protectors were recommending that the Trusts buy, not only an 
illiquid security in an unknown company, but also that they purchase the 
shares at a specified price from a particular seller, Sam Wyly, the grantor 
of one of the Trusts. Despite expressing concern about the value of the 
stock and the underlying company, the Trustee carried out the requested 
purchase, using Bulldog and Pitkin funds to buy more than 410,000 
shares from Sam and Charles Wyly at the requested price.”'* 

In 1996, the protectors recommended that the Bessie Tmst direct 
its wholly owned corporation, Audubon Assets Ltd., to sell certain 
Treasury bills and use the proceeds to purchase a painting called Noon 
Day Rest for £155,000 or about $240,000.”’ This painting had been 
selected by Sam Wyly’s wife, and the Wylys wanted the trust to pay the 
cost. Mr. Buchanan of Lome House, then the Bessie Tmstee, expressed 
concern that the painting was overpriced, would not increase in value as 
quickly as Treasury bills, and would be difficult to sell at short notice. 
Mr. French, the trust protector, insisted that the trust pay the bill. 
Audubon Assets purchased the painting, which was shipped to Dallas. 

On another occasion in 1999, one of the trust protectors wrote that 
the managing director of IFG, then tmstee for several of the offshore 
tmsts, “has been raising hell about the money going into Green 
Mountain,””’ an energy business acquired by the Wylys in 1997. 
Although Green Mountain had lost money since its acquisition in 1997, 
wire transfer records reviewed by the Subcommittee show that the 
offshore tmsts repeatedly transferred millions of dollars to the company. 
These funds totaled over $50 million by early 1 999, with the bulk 
provided by tmsts administered by IFG.’” In response to the tmst 
protector’s communication regarding IFG’s concern about investing in 
Green Mountain, Sam and Evan Wyly apparently spoke personally with 


10/12/92 letter from Mr. Buchanan to Mr. French (PSI00128344). 

See, e.g., 1/15/93 listing of Bulldog assets (PSI00029079)(showing Bulldog has over 
238,000 Photomatrix shares) and 5/31/93 listing of Pitkin assets (PSI00127231)(showing Pitkin 
has over 179,000 Photomatrix shares). 

For more information about the purchase of this painting, see Report section on 
Spending Offshore Dollars on Artwork, Furnishings, and Jewelry, below. 

8/19/99 email from Ms. Robertson to Ms. Boucher (PSI-WYBR00529). 

For more information about Green Mountain, see the discussion of this company in 
Report section on Supplying Offshore Dollars to Wyly Business Ventures, below. 
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the managing director of IFG.”* Over the next four years, from 1999 
until 2003, the offshore trusts administered by IFG continued to send 
money to the company, providing Green Mountain with another 
$74 million.”® 

These incidents, and others cited in the Report sections that follow, 
show that the Wylys and their representatives, rather than the offshore 
trustees, initiated the decisions to acquire trust assets and invest trust 
funds. These incidents also show that, even when the offshore trustees 
had qualms about the cost or value of an investment identified by the 
Wylys, the trustees adopted the investment recommendations they were 
given. 

Giving Up Trust Assets. The trusts also, on occasion, gave up 
trust assets, because they were asked to do so by the Wylys or their 
representatives. In some cases, the assets were moved from one trust to 
another; in other cases, the assets were simply surrendered. In 2001, for 
example, the Bulldog and Delhi International Trusts complied with a 
trust protector recommendation to transfer specified assets valued at 
more than $56 million to Security Capital in exchange for promissory 
notes.^*° The assets ended up in the possession of six Cayman limited 
liability corporations owned by the Bessie Trust. 

In another example in 1998, the trust protectors recommended that 
the Bessie and Tyler Trusts approve a restructuring of Scottish Holdings, 
Ltd., then part of an offshore insurance venture founded by the Wylys 
and Mr. French.^*' The proposed restructuring required the trusts to give 
up part of their ownership interests to enlarge the ownership interest held 
by the South Madison Tmst, an offshore trust benefitting Mr. French. 
Because Lome House, then the Tmstee of the Bessie and Tyler Tmsts, 
expressed concern about surrendering the Tmsts’ ownership interests, 
Charles Wyly and Ms. Robertson provided a letter on behalf of Tyler 


See, e.g., 1/4/00 email from Evan Wyly to Ms. Robertson (PSI_ED0070074)(stating 
that Sam and Evan Wyly would like to meet with David Harris of IFG about Green Mountain 
when Harris was in Dallas the following week); 4/25/00 email from Evan Wyly to IFG 
(PSI_ED00048130-32)(showing Evan Wyly answering IFG questions about Green Mountain); 
4/10/03 emails among Evan Wyly, David Harris, and Ms. Boucher (PSI_ED00011922- 
26)(showing Evan Wyly answering IFG questions about Green Mountain). 

Altogether, according to the wire transfers traced by the Subcommittee, from 1997 to 
2003, the offshore trusts administered by IFG invested about $119 million in Green Mountain, 
which represents the bulk of offshore fimds sent to the company. 

For more information on this 2001 transaction, see Report section on Bringing 
Offshore Dollars Back with Pass-Through Lomis, below. 

For more information about this restructuring, see section on Scottish Re Group, 

below. 
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Trust indemnifying the Trustee for “any costs of any nature” that might 
result from approving the restructuring. The letter stated; 

“We understand that you are concerned that the following 
documents which we are asking you to sign as Trustees of the 
Tyler Trust appear to be more favourable to the beneficiaries 
of the South Madison Trust than to the beneficiaries of the 
Tyler Trust. It is nevertheless our wish that you should sign 
them on behalf of the Tyler Trust and we hereby indemnify 
you against any costs of any nature and to hold you harmless 
with respect to any consequences of your signing the 
documents. 

The letter was signed by Charles Wyly as settlor of the Tyler Trust, even 
though he was not, in fact, the settlor; and by Ms. Robertson as a 
“Disinterested Member, Committee of Protectors.”^*^ Sam Wyly 
provided a similar letter, signing it as “settlor” of the Bessie Trust, even 
though he was not, in fact, the settlor. Neither letter was signed by 
Mr. French who was a South Madison Trust beneficiary and stood to 
profit from the proposed restructuring. One month later, in February 
1998, the Bessie and Tyler Trusts consented to the restrueturing even 
though it diminished the trusts’ assets.^*’ 

Two months later, in April 1998, the protectors removed Lome 
House as Tmstee of the Tyler and Bessie Trusts.^®® Ms. Robertson told 
the Subcommittee that the decision was made because Lome House was 
too small and too old-fashioned for them to rely on.®®’ Lome House, 
however, offered another explanation several years later in the minutes 
of a meeting discussing a matter involving the Bessie Tmst: “We were 
asked to resign as tmstees after we had queried the benefits that the 


1/5/98 letter from Charles Wyly and Ms. Robertson to Lome House (PSI00131346). 

The Tyler Trust was, in fact, settled by Keith King as a foreign grantor trust 
benefitting Charles Wyly and his family. 

1/15/98 letter from Sam Wyly and Ms. Robertson to Lome House (PSIOOl 17555). 
The Bessie Tmst had been settled by Keith King as a foreign grantor trust benefitting Sam Wyly 
and his family. 

For more information about this matter and Scottish Re, see Report section on 
Supplying Offshore Dollars to Wyly Business Ventures, below. 

4/23/98 letter from the Committee of Tmst Protectors to Lome House 
(PSI00131353)(replacmg Lome House as tmstee of frie Bessie and Tyler Tmsts); 5/1 1/98 Deed 
of Retirement and Appointment of New Trustees for the Bessie Tmst (CCOl 5786-87). 

Subcommittee interview of Ms. Robertson (3/9/06). 
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Wyly brothers’ in-house lawyer, who was not an appointed beneficiary, 
sought for himself.”^*** 

Another remark made by Lome House in connection with the same 
offshore insurance venture is also revealing about the amount of 
influence being exercised over the tmsts. In 1995, Mr. Buchanan 
complained to Mr. French about the failure of Scottish Re to supply 
financial information needed to monitor trust investments in the 
company. Mr. Buchanan commented: “Lome House Tmst, as a trustee, 
is fighting the IRS in Northern California where the IRS is contending 
that a corporation owned by the (foreign) tmst is the mere ‘alter ego’ of 
the Settlor, even though I can assure you that the settlor in question has 
been far more willing to leave us in genuine control - a fact which 
promises to win us the case - than S. appears to be.”^*^ Apparently, with 
respect to Scottish Re, Mr. Buchanan felt that Lome House had less than 
“genuine control.” 

Circumventing SEC Reporting. In some cases, the offshore 
tmstees complied with tmst protector recommendations, even when they 
knew the objective of the recommendations was to circumvent SEC 
reporting requirements. One such example involves the creation and 
dissolution of the Plaquemines Tmst. From 1992 until 1995, Lome 
House had on file with the SEC a disclosure form known as a Schedule 
13D reporting that, as tmstee of the Bulldog and Pitkin Tmsts, it 
exercised beneficial ownership over 18 percent of the outstanding shares 
of Sterling Software.^*® Under U.S. securities law, a 1 3D filing must be 
submitted by all shareholders who own more than five percent of the 
stock of a U.S. publicly traded corporation. In early 1995, however, 
apparently to circumvent this filing requirement, the tmst protectors 
recommended that Bulldog transfer a sufficient number of the Sterling 
Software shares to another offshore tmst with a different tmstee, so that 
Lome House would fall below the five percent reporting threshold. This 
decision was made even though SEC Rule 13D states explicitly that a 
tmst may not be created or used to evade the reporting requirement. 

In March 1995, Lome House, then the Bulldog Tmstee, discussed 
with one of the tmst protectors, Mr. French, a plan to transfer two of 


5/7/02 minutes of Lome House Tmst Committee discussing the Bessie Tmst 
(PSI00n7525). 

3/1/95 letter from Mr. Buchanan of Lome House to Mr. French (PSI00120863-64). 
“S.” is believed to be a reference to Sam Wyly. 

For more information about Schedule 13D, the Lome House filings, and the 
circumstances surrounding its decision to stop filing this report, see Report section on 
Converting U.S. Securities into Offshore Cash, below. 



346 


-181- 

Bulldog’s corporations, East Carroll and East Baton Rouge, each of 
which owned a significant number of Sterling Software shares, to a new 
lOM trust that was to be called the Plaquemines Trust. On March 6, 
2995, a Lome House employee wrote to Mr. French about the plan as 
follows: 

“Thank you for your fax dated March 3'^“*. We intend to 
transfer East Carroll Limited and East Baton Rouge Limited 
from Bulldog to Plaquemines, this would mean that 
Plaquemines would hold 350,000 shares and Bulldog would 
hold 644,725 shares of Sterling Software.”^’' 

The Lome House managing director, Ronald Buchanan, sent Mr. French 
another fax the next day: 

“Bulldog will settle Plaquemines, in the words which you 
suggested. Since the purpose of the exercise, as I understand 
it, is to divide the ownership of Sterling Software we need to 
split ownership of the underlying companies which own SS 
between the two tmsts. That was the purpose of Barbara’s 
fax of yesterday.””^ 

The Plaquemines Tmst agreement states that the tmst was 
established on Febmary 28, 1995, even though these Lome House 
communications indicate that, as of March 7, the wording of the tmst 
agreement had not yet been finalized.^’^ This timing suggests that the 
tmst agreement may have been backdated. The tmst agreement 
indicates that the grantor was the Bulldog Tmst, and the tmstee was 
Wychwood. On March 19, 1995, Lome House amended its Schedule 
13D for Sterling Software, reporting that on March 6, 1995, it 
transferred 350,000 shares “for no consideration, to another tmst with a 
separate and independent tastee.”^®"* Lome House reported that, as a 
result of this transfer, it possessed just 4.6 percent of the outstanding 
shares, which meant that it was no longer obligated to file. Although 
Lome House reported transferring the shares in March, corporate 
resolutions for the Bulldog Tmst show that it actually transferred East 


3/6/95 fax from Barbara Rhodes of Lome House to Mr. French (PSI00120860). 
592 3 / 7/95 fax from Mr. Buchanan of Lome House to Mr. French (PSI00120859). 
See 2/28/95 Plaquemines Trust Agreement {PSI00064668-99). 

3/1 0/95 Schedule 1 3D filed by Lome House regarding Sterling Software, at 5 . 
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Carroll and East Baton Rouge to the Plaquemines Trust a month later, on 
Aprils, 1995.^®= 

About five months later, on August 15, 1995, Ms. Robertson sent a 
fax to Wychwood recommending that Wychwood resign as trustee of the 
Plaquemines Trust. A fax dated the following day from Lome House 
to Mr. Caims, the managing direetor of Wychwood, and others 
explained that Ms. Robertson and Mr. French, the two trust protectors, 
wanted quickly to purchase certain Sterling Software call options on the 
public market using the Plaquemines Tmst, among others, to make the 
purchase.^®’ The fax explained further: “Wychwood must not be trustee 
of two sets of trasts which are buying options simultaneously since the 
amount involved would trigger a reporting requirement. We have been 
asked, therefore, to transfer the tmsteeship of the Plaquemines and Delhi 
Tmsts from Wychwood to a temporary tmstee.” Janek Basnet, an Isle of 
Man resident, replaced Wychwood as the tmstee of the Plaquemines and 
Delhi International Tmsts that same day.^®* Three months later, in 
November 1995, Mr. Basnet was replaced by IFG as the Plaquemines 
Tmstee.^’^ 

Three years later, in June 1998, in response to a request, legal 
counsel for IFG provided a five-page letter identifying serious defects in 
how the Plaquemines Tmst had been established.®”” Among other 
problems, the letter noted that the Plaquemines Trust agreement violated 
a doctrine known as the Rule Against Perpetuities which bans trasts of 
overly long duration, and that the agreement incorrectly named as 
beneficiaries the “issue” of the Bulldog Tmst instead of the issue of Sam 
Wyly, thereby apparently omitting Sam Wyly’s children from the tmst 
beneficiaries. Five months later, in November 1998, the same law firm 
recommended voiding the tmst.®”' Despite this letter, no action was 


4/5/95 Resolutions of the Trust Committee of Lome House (PSI00122306-07), See 
also 4/4/95 letter from Lome House to Ms. Robertson (PSI00120767-68)(discussmg Sterling 
Software shares held by Bulldog, Pitkin and Plaquemines tmsts). 

8/15/95 fax from Ms. Robertson to Mr. Caims (PSI00124623). 

8/16/95 fax from Mr. Buchanan of Lome House to Shaun Caims, Janek Basnet, and 
others (PSIOOl 18019). See also 7/10/95 fax from Mr. French to Mr. Buchanan (PSI0013671S). 

See, e.g., 1 1/22/95 Deed of Retirement and Appointment of New Tmstees for the 
Plaquemines Tmst (CC0201 19-22)(providing a short history of key dates for the Plaquemines 
Tmst). 


Id. The document names Aundyr Tmst Company Ltd. which is an IFG subsidiary. 

6/5/98 letter from Mann & Partners, an lOM law firm, to David Harris, managing 
director of IFG (PSi-WYBR00470-75). 


601 


1 1/5/98 letter from Mann & Partners to IFG (PSI-WYBR00479-80). 
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taken on the trust for another year. In August 1999, IFG informed the 
trust protectors of its intention to void the Plaquemines Trust and 
“appoint” its assets to its grantor, the Bulldog Trust.‘^“ IFG stated in 
part: “You will recall our previous discussions in relation to ... our great 
concerns that the original appointment from the Bulldog Trust into 
Plaquemines Trust was invalid. Local Counsel agree with our concerns 
and we have now finalised our position on the matter.” In December 
1999, IFG deemed the Plaquemines Trust “void” and transferred all of 
its assets back to its grantor, the Bulldog Trust.“^ There is no public 
filing showing that an Isle of Man court validated this process. 

This short history of the Plaquemines Trust indicates that it was 
used for an improper purpose, to circumvent SEC disclosure 
requirements, and was possibly backdated. In its first year of operation, 
it had three different trustees. On the mistaken theory that U.S. shares 
did not have to be disclosed to the SEC if they were held by different 
trusts with different trustees, the trustees apparently agreed to juggle 
their trustee posts and trust holdings in an effort to stay under the 
reporting threshhold. Once a Plaquemines Trustee was finally settled 
on, it was discovered that the trust agreement itself was defective. 
Although the defects were spelled out in a five-page letter in mid- 1998, 
the offshore trustee did not take action to correct the defects for more 
than a year. In December 1999, IFG voided the trust and returned its 
assets to the Bulldog Trust, describing the Plaquemines Trusts as “void 
ab initio ” and characterizing it as if it had never existed for four years. 
Another problem, however, was that the Bulldog Trust itself had also 
been identified as defective, as discussed below. ““ Together, these facts 
paint a picture of offshore trustees willing to help frustrate U.S. 
securities disclosure requirements, juggle trusteeships and trust assets, 
and allow the continued operation of a trust known to be defective. 

Dummy Foreign Grantors. Additional evidence of Wyly 
influence over the offshore trusts involves the four foreign grantor trusts 
established in 1994 and 1995, the Bessie, Tyler, LaFourche, and Red 
Mountain Trusts, to benefit the Wyly family. 

Mr. French told the Subcommittee that, in 1994, he asked Keith 
King, a non-U.S. citizen and then a director of Lome House, if he would 
be willing to establish a foreign grantor tmst benefitting the Wyly 


™ 7/29/99 fax from IFG’s subsidiary Aundyr Trust Company to the “Protectorate 
Committee” of the “Bulldog/Plaquemines Trust” (PSI-WYBR00523-25). 

12/30/99 minutes of a meeting of the Ayundr Trust Company directors (PSI00135539; 
PSI-WYBR00526-27). 

™ See, e.g., 5/12/98 letter from Mann & Partners to IFG (PSI-WYBR00371-73). 
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family.®^ At that time, foreign grantor trusts were allowed to distribute 
trust funds to U.S. beneficiaries tax free, and the purpose of the request 
was to obtain those tax benefits for Wyly family members. In response 
to Mr. French’s request, Mr. King established the Bessie Trust whose 
beneficiaries were Mr. King, Sam Wyly, and his family; and the Tyler 
Trust whose beneficiaries were Mr. King, Charles Wyly, and his 
family.'’® Each trust agreement stated that Mr. King, as grantor, had 
contributed the initial trust assets of $25,000 cash. 

In 1995, Shaun Cairns, managing director of Wychwood, 
established two more foreign grantor trusts: the LaFourche Trust, whose 
beneficiaries were Sam Wyly and his family, and the Red Mountain 
Trust, whose beneficiaries were Charles Wyly and his family. Each trust 
agreement stated that, Mr. Cairns, as grantor, had contributed initial trust 
assets of $25,000 in cash.®’ These two tmsts were established on short 
notice as part of an effort, described later, to buy Sterling Software call 
options without triggering SEC reporting requirements.^®* 

The LaFourche and Red Mountain Trusts were established in July 
1995. In October 1995, Mr. French identified numerous clerical and 
substantive errors in the trust agreements. Wychwood agreed to make 
the requested changes in the text, and apparently backdated the corrected 
trust agreements to July, the original trust date.®® 


Subcommittee interview of Mr. French (4/21/06). 

See Appendix 1 for more information about the four foreign grantor trusts. 

Some documents suggest that Mr. Cairns and Mr. King may have been reimbursed 
for the funds they contributed to the four trusts as initial trust assets. See, e.g., 10/17/95 fax from 
Mr. Cairns to Mr. French (PSI-WYBR00308)(“I have had a chat to Ronnie [Buchanan] 
regarding the reimbursement of the $50,000 and he has asked me to refer the matter directly to 
you.”); 1 1/26/95 fax from Mr. Buchanan of Lome House to Mr. French (PS100118234)(“Loan 
notes for the $24, 999s follow. Please fax the Protectors’ authorisation to forgive the notes, as of 
today.”); 12/31/95 balance sheets for the Bessie Trust and Tyler Tmst (PS1-WYBR003 1 0- 
1 l)(each showing a $24,999 loan to “Berkshire Trust” which may have provided the initial 
funding). See also 1/19/96 note from “RB,” presumably Ronald Buchanan, to “JKB,” 
presumably Janek Basnet, and others (PSI00137842)(‘Tt has been decided, belatedly, to give 
Shari [Robertson] a tmst. MF [Michael French] will ask KLK [Keith L. King] to fund it: Bulldog 
& Pitkin are to repay him.”). 

See, e.g., 7/10/95 fax from Mr. French to Mr. Buchanan (PSI0013671S); 7/10/95 fax 
from Mr. French to Mr. Cairns (PSI00136721); 7/12/95 fax from Susan Sims, who worked with 
Mr. French, to Mr. Cairns (PSIOO 136720); 8/16/95 fax from Mr. Buchanan of Lome House to 
Shaun Cairns, Janek Basnet, and others (PSIOOl 18019); undated “Note to file” on the 8/16/95 
fax by Mr. Buchanan (PSI00124625). For more information about the formation of these tmsts, 
see Report section on Converting U.S. Securities into Offshore Cash, below. 

See 10/3/95 fax from Mr. French to Mr. Cairns (PSI-WYBR00296)(Mr. French 
wrote: “Shari Robertson and I have reviewed the copies of the two tmsts you faxed to us. There 
are some clerical errors that must be remedied. I assume the documents can be redone to reflect 
these corrections. ... Please see to it tliese corrections are effected as soon as possible.”); 
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At the time the four foreign grantor trusts were created, an IRS 
Revenue Ruling held that a foreign trust “owned” by a foreign grantor 
could distribute its income during the lifetime of the grantor to U.S. 
beneficiaries tax free.'’'® In light of this Revenue Ruling, a U.S. law 
firm, Morgan, Lewis, & Bockius, had issued a legal opinion holding that 
an Isle of Man grantor trust, with a non-U.S. grantor, could issue tax- 
free distributions to U.S. beneficiaries during the grantor’s lifetime.'"' 
The problem, however, was that the Revenue Ruling also stated that the 
test for whether a foreign grantor “owned” a foreign trust was whether 
the foreign grantor exercised “dominion and control over the income and 
corpus of the trusf ’ and “absolute power to dispose of the beneficial 
enjoyment of both the income and the corpus of the trust. 

With respect to the Isle of Man trusts, the Morgan Lewis opinion 
did not describe facts that established control by the foreign grantor; 
instead the letter stated that the trustee of the foreign trust would operate 
“subject, in most cases, to the consent of a protector.”®'^ The four Wyly- 
related foreign grantor trusts used the same protectors as the other Wyly- 
related offshore trusts, Mr. French and Ms. Robertson, who told the 
Subcommittee that their practice was to convey decisions made by the 
Wylys and their representatives to the trustees. 

Other information in this Report provides examples of how the 
Wylys and their representatives exercised direction over the assets and 
income of the four trusts. In August 1995, for example, soon after the 
LaFourche and Red Mountain Trusts were established, the trust 
protectors directed and the Wychwood trustee caused the two 
corporations owned by the two new trusts to buy 500,000 Sterling 
Software call options.'"'' In 2000, the protectors recommended and the 
LaFourche Trust purchased a 244-ranch in Colorado for about $ 1 1 


10/17/95 email from Mr, Caims to Mr. French (PSI_WYBR00308)(Mr. Cairns wrote; “Sorry for 
the delay in sending you the attached. We have made additional changes to the 4^^ Schedule of 
Lafourche .... Could you please let me have your views before I have them signed up and dated. 
(Back dated).”). 

Rev. Rul. 69-70, 1969-1 C.B. 182. This revenue ruling was invalidated on a 
prospective basis by legislation enacted in 1996, as described earlier. 

2/15/94 memorandum by Charles G. Lubar of Morgan, Lewis, & Bockius, to Mr. 
French (PSI-WYBR00285-89). 

Rev.Rul. 69-70; 1969-1 C.B. 182. 

2/15/94 memorandum from Charles G. Lubar of Morgan, Lewis, & Bockius, to Mr. 
French (PSI-WYBR00285-89). 

8/15/95 fax from Ms. Robertson to Mr. Caims (PSI00124623). For more information 
about these 500,000 call options, see Report section on Converting U.S. Securities into Offshore 
Cash, below. 
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million, A few months later, the protectors decided that the ranch should 
instead be owned by the Bessie Trust, and the LaFourche Trust sold the 
property to the Bessie Trust.®'^ In 2001, the Wylys and their 
representatives devised a plan to create subfunds for the Bessie Trust, 
directed the Bessie Trust to establish six Cayman limited liability 
corporations, and directed that $56 million worth of financial assets be 
transferred from other Wyly-related trusts to the Cayman LLCs.*’'® 

These and other incidents indicate that Mr. King and Mr. Cairns 
may have been acting as so-called “strawmen” for the Wylys who were 
the true grantors of the four trusts. Indeed, at one point, both Sam and 
Charles Wyly signed letters as grantors of the Bessie and Tyler Trusts, 
and no one involved with the trusts contradicted them.'’’’ 

Bulldog II and Pitkin II. In 2000, two more lOM trusts were 
created, referred to as the Bulldog II and Pitkin II trusts. Four years 
later, both were voided by their trustees. The legal contortions used to 
create and void these trusts for tax purposes are still more evidence of 
the offshore trustees’ readiness to advance and protect Wyly interests. 

In May 1998, legal counsel advised IFG, then trustee of the 
Bulldog and Pitkin Trusts, that both the Bulldog and Pitkin Trusts 
violated the Rule Against Perpetuities barring trusts of overly long 
duration.®'® The letter referenced “previous advisers” who had also 
identified this problem. The letter proposed a possible solution that 
would involve setting a termination date for the trust. Apparently, no 
action was taken for another two years. 

In May 2000, a memorandum prepared by one of the trust 
protectors, Ms. Robertson, for Sam and Charles Wyly and others 
indicated that a decision had been made to establish two replacement 
trusts, the Bulldog II and Pitkin II trusts, and to merge the old Bulldog 
and Pitkin trusts into them to resolve the perpetuity problem.®'* The 
memorandum stated that three other Wyly-related offshore trusts, the 
Castle Creek, Delhi, and Lake Providence International Trusts, would 


See discussion of these transactions, above. 

““ For more information about this $56 million transaction, see Report section on 
Bringing Offshore Dollars Back with Pass-Through Loans, below. 

1/5/98 letter from Charles Wyly and Ms. Robertson to Lome House (PSI00131346); 
1/15/98 letter from Sam Wyly and Ms. Robertson to Lome House (PSIOOl 17555). 

5/12/98 letter from Mann & Partners to IFG (PSI-WYBR00371-73). 

5/12/00 memorandum from Ms. Robertson to Sam, Charles, and Evan Wyly and 
Donald Miller summarizing her recent trip to the Isle of Man (MAV008060). 
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also be merged into the new trusts to reduce the overall number of 
offshore trusts. In October 2000, the new tmsts were established and the 
Bulldog and Pitkin Trusts were merged into them. (PSI00135560-63; 
MAV008252) A few months later, in March 2001, the Delhi and Lake 
Providence International Trusts were merged into Bulldog II 
(PSIOO 135564-67), while the Castle Creek International Trust was 
merged into Pitkin II (PSI00059880-81). 

Two years later, in 2003, IFG, then the Bulldog II Tmstee, 
identified tax problems with the Bulldog II trust. IFG wrote: 

“The Bulldog Trust was created by a trust agreement dated 
1 1 March 1992 between Sam Wyly, a wealthy US person, 
and Lome Flouse Tmst Company Limited. The current 
tmstee of the tmst is IFG .... The reason for creating the tmst 
was tax driven. Its purpose was to take the assets held/to 
become held within the tmst and various Isle of Man 
companies owned by it outside of the settlor’s estate for US 
gifts and estate tax purposes and at the same time to create a 
fund the income and gains of which were not attributable to 
any of the settlor or his family. The assets within the tmst 
are now very substantial. 

“During 1998 and 1999 the tmstees, together with the 
settlor’s advisers, considered a number of possible 
amendments to the tmst so as to create a stmcture that would 
be even more ‘efficient’ for tax purposes. ... Ultimately the 
revised tax planning arrangements were not proceeded with. 
However ... the tmstees declare[d] a new tmst. Bulldog II 
Tmst, and ... merge[d] the original Bulldog Tmst into 
Bulldog II Tmst. ... 

“In the light of various amendments to US tax legislation 
since 1992 the settlor has, with his advisers, been 
reconsidering his income tax position and the tmstee is now 
advised that the merging of the original Bulldog Tmst into 
Bulldog II Tmst may have caused the tmst to become a 
grantor tmst for US income tax purposes. Clause 5.9 of the 
original Bulldog Tmst contains a specific provision that ‘the 
tmstee shall not at any time prior to the termination of this 
tmst take any action or do any act which may cause this tmst 
to become a grantor tmst for United States income tax 
purposes.’ 
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“In light of the preceding paragraph it is the trustee’s view 

that the purported merger of Bulldog Trust into Bulldog II 

Trust was void ab initio.”®® 

This document portrays the offshore trustees as willing participants in 
“tax driven” transactions to structure the lOM trusts to be immune to 
U.S. taxation. It also shows that, when an effort to improve a trust’s tax 
“efficiency” by merging it into another trust failed, the trustee was ready 
to declare that the merger never took effect, but was “void ab initio.” 

In March 2004, an lOM law firm confirmed the problems 
identified by IFG, and IFG asked Meadows Owens to review a proposal 
to unwind Bulldog II and reconstitute the original Bulldog Trust. (PSI- 
WYBR00679). Apparently the same problems were identified for the 
Pitkin II Trust. In September 2004, the Pitkin II Trust was voided by its 
trustee and unwound, and the original Pitkin Trust was purportedly 
reconstituted as if its assets had never been moved into a new trust. 
(PSI-WYBR00679). The same was done by the trustees of the Castle 
Creek International Trust, which was purportedly reconstituted as if it 
had never been merged into Pitkin II. (PSI00059906; PSI00135542-5 1). 
In October, the same procedure was followed for the Bulldog II Trust. 
The trustees voided the Bulldog II Trust and then purported to 
reconstitute the original Bulldog Trust, Lake Providence International, 
and Delhi International Trusts as if they had never disappeared four 
years earlier. (PSI-WYBR007 1 8-20). 

By the end of 2004, all of the assets that had been removed from 
the Bulldog and Pitkin Trusts in 2000, were allegedly restored to the 
trusts that had originally transferred them. At the same time, the Rule 
Against Perpetuity defect identified in 1998, which applied to both the 
Bulldog and Pitkin Trusts, remained unaddressed. It is unclear what 
steps, if any, have since been taken to resolve this defect in the 1992 
Bulldog and Pitkin trusts. 

The steps taken by the offshore trustees to create, merge, void, and 
reconstitute trusts related to the Wylys raise numerous legal issues. U.S. 
taxpayers who set up transactions in one way, and discover later that 
another way would have reduced their taxes, are not usually permitted 
by the tax code to reconstruct their past actions. In the Isle of Man, 


““ 10/6/03 document entitled, “Bulldog Trast” prepared by David Harris, managing 
partner of IFG (PSI00135569-70). 
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however, the offshore trustees appeared to have been attempting to 
achieve just that result.®' 

Affiliate and Beneficial Ownership Issues. Still another example 
of offshore trustee deference to the Wylys and their representatives is the 
conduct of the offshore trustees when confronted with questions 
regarding compliance with U.S. law. As explained in later Report 
sections, in 2001, Lehman Brothers began to question whether one of the 
offshore corporations, Devotion, should be treated as a corporate 
affiliate of Michaels Stores due to the involvement of Sam Wyly with 
both companies.®^ Devotion took the position that it was not an affiliate 
subject to trading restrictions under U.S. securities law, even though the 
Wylys and their representatives were directing Devotion’s securities 
transactions. The offshore service providers, through their nominee 
directors and officers, presumably authorized Devotion to take that 
position and to use a law firm. Meadows Owens, to represent its position 
in discussions with Lehman’s legal counsel. After Lehman tentatively 
reached the judgement that Devotion was an affiliate of Michaels Stores, 
Devotion switched its account to Bank of America, again at the direction 
of the Wylys.®“ 

In 2003, a clearing broker for Bank of America began raising 
questions about transactions engaged in by the Wyly-related offshore 
entities and asked for the names of the beneficial owners behind the 
offshore corporations.*^'* For more than a year, the offshore trustees 
refused to provide the information, even though Bank of America was 
required to obtain it under U.S. anti-money laundering law. Their 
refusal was apparently a result of the Wylys’ reluctance to document the 
family’s specific connections to the offshore corporations. 

Fleeing the Jurisdiction. One last example. In 2000, after 
attending a series of meetings with the lOM trustees, Ms. Robertson sent 
the following message to Sam and Charles Wyly: 

“Seems to be concern expressed by the trustees that within a 

matter of years that there will be further regulation, which 


As mentioned earlier, none of the Isle of Man offshore service providers would agree 
to be interviewed by the Subcommittee, so that the Subcommittee was unable to obtain their 
explanations for these actions. 

See Report section on Converting U.S. Securities into Offshore Cash, below. 

For more information about how the offshore entities moved their accounts from 
Lehman to Bank of America, see Report section on Converting U.S. Securities into Offshore 
Cash, below. 

™ See Report section on Hiding Beneficial Ownership, below. 
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might requir[e] submission of audited financials and access to 
trast documents. Bester’s (Trident) solution was to hire a 
‘lawyer’ custodian to hold the trust deeds, which disclose 
beneficial ownership. The lawyer would be instructed by the 
protectors and the trustee not to release the trust deeds to 
anyone without joint consent. This would slow the process 
of delivery of the trust deeds down, giving the ability to flee 
the jurisdiction if it was deemed necessary.”'’^^ 

According to this document, one of the offshore trustees. Trident, 
proposed a plan to delay responding to a potential document request by 
lOM law enforcement and expressed confidence that lOM professionals 
would be willing to carry it out, in order to give the client an opportunity 
to “flee the jurisdiction.” This document suggests the offshore trustees 
went beyond implementing trust protector recommendations and 
proposed means to conceal the beneficial ownership of the trusts and 
corporations. 

(f) Analysis of Issues 

The fiction maintained by the Wyly-related offshore trusts was that 
they functioned as independent legal entities exercising independent 
control over the trust assets. In fact, the trust protectors selected by the 
Wylys continually conveyed specific decisions made by the Wylys and 
their representatives about how trust assets should be handled, and the 
offshore trustees consistently did what the trust protectors asked them to 
do. Based on the documents and other infomiation it obtained, the 
Subcommittee saw no evidence, in thirteen years, that the offshore 
trustees initiated investment decisions or committed trust assets on their 
own. 


Some of the conduct engaged in by the offshore service providers 
raise legal and ethical issues. Some of the offshore service providers, for 
example, became directors of a shell lender that issued pass-through 
loans to and from Wyly interests, created trusts to circumvent SEC 
reporting requirements, set up “strawman” foreign grantor trusts, 
permitted defective trusts to continue operating for years, apparently 
backdated trust agreements or altered them without disclosing that the 
alterations had been made, and refused to disclose to U.S. securities 
firms the names of the beneficial owners behind the offshore trusts and 
corporations, despite legal requirements for disclosure. These and other 
activities offer additional evidence that the offshore service providers 


5/12/00 memorandum from Ms. Robertson to Sam and Charles Wyly and others on 
“Isle of Man Trip” (MAV008060-63). 
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were willing to and did cede direction of the offshore trust assets to the 
Wylys and their representatives, and took a wide range of actions to 
assist them. 

(2) Transferring Assets Offshore 

Assets can be transferred offshore in a number of ways. In this 
case history, the Wyly assets were transferred offshore in three groups of 
transactions, several years apart. The first group took place in 1992, 
when the initial offshore trusts were established. The second group took 
place in 1996, after the foreign grantor trusts were established. The third 
group took place in 1999 and 2002, surrounding the 2000 sales of 
Sterling Software and Sterling Commerce. On the first two occasions, 
the primary mechanism used to move assets offshore were stock option- 
annuity swaps, in which millions of stock options and warrants were 
transferred to 20 offshore corporations in exchange for 20 annuity 
agreements promising to make payments to the Wylys years later. In the 
third instance, Sam and Charles Wyly transferred millions of stock 
options directly to several offshore corporations in return for cash. 
Altogether, from 1992 to 2002, about 17 million stock options and 
warrants, representing at least $190 million in compensation, were 
transferred offshore. 

All 17 million stock options and warrants transferred offshore had 
been provided to Sam and Charles Wyly by Michaels, Sterling Software, 
or Sterling Commerce as compensation for services performed. Wyly 
legal counsel took the position that the Wylys did not have to pay any 
income tax on most of this compensation at the time it was sent offshore, 
because the Wylys had exchanged most of the stock options and 
warrants for annuity agreements of equivalent value. Wyly legal 
counsel advised further that the securities had been transferred to 
independent third parties, even though the corporations who received the 
securities were owned by trusts established by or for the benefit of the 
Wylys and allowed the Wylys and their representatives to direct how the 
securities should be handled. Wyly legal counsel also advised that when 
the offshore corporations exercised the stock options, the stock option 
gains did not have to be reported as Wyly income, despite a long- 
standing IRS requirement that when stock options are transferred to a 
related party, any stock option gains must be attributed to the original 
stock option holders as compensation income. Instead, Wyly legal 
counsel advised that the Wylys were liable for taxes only if and when 
they actually received annuity payments from the offshore corporations 
years later. In the meantime, legal counsel advised that the Wylys could 
transfer their stock option compensation offshore tax-free. This untaxed 
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compensation provided the seed money that enabled the Wyly-related 
offshore entities to initiate an extensive investment effort. 

The stock option-annuity swaps used in this case history sought to 
manipulate the unusual tax status of stock options, which are virtually 
the only type of compensation that is not routinely taxed during the year 
when received, but is usually taxed during the year in whieh the stock 
options are exercised, often years after receipt. The swaps attempted to 
take advantage of this delay in taxation by transferring the stock options 
offshore to purportedly independent entities; the Wylys and their 
representatives then convinced the corporations that originally issued the 
options not to report any compensation when those offshore entities 
exercised the options. A number of U.S. executives attempted to defer 
taxation on their stock option compensation by transferring their options 
to other persons and entities in various types of transactions. In 2003, 
the IRS announced that it considered some of these stock option 
transactions to be potentially abusive tax shelters and offered to settle 
the tax liability of persons who participated in them with reduced 
penalties. The Wylys chose not to participate in this settlement 
initiative. 

(a) Stock Options in General 

In the United States, over the past ten years, stock options have 
commonly provided 50 percent or more of the compensation awarded to 
chief executive officers of publicly traded companies.®^® They are also 
commonly used to compensate the directors of a public company. 

Stock options give the stock option holder the contractual right to 
purchase company stock at a fixed price, called the “strike price,” for a 
designated period of time. Frequently, the strike price equals the price 
that the stock is trading on a public stock exchange on the day the stock 
option is granted. The stock option typically guarantees that the stock 
option holder can buy the company stock at the designated strike price 
for a period of years. The expectation is that the executive will then 
work to increase the company stock price, not only to build a stronger 
company, but also to increase the value of the executive’s personal stock 
option holdings. 

Some stock options do not permit the stock option holder to 
immediately purchase the company stock. Instead, they require the 


See, e.g., “Special Report: Executive Pav.” Business Week (4/15/02): “Special 
Report: Executive Pay,” Business Week (4/l9/99)(“Long-term compensation - mostly from 
exercised options - made up 80% of the average CEO’s pay package, up from 72% in 1997.”). 
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stock option holder to remain with the company for a designated period 
of time, such as two or three years, before the stock option “vests” and 
the executive can “exercise” it to buy the company stock. This vesting 
period is used to encourage the executive to remain with the company. 

In some cases, stock options lose value, because the company 
stock price falls below the strike price. In such cases, some companies 
“reprice” the stock options, lowering the strike price so that the 
executive can profitably purchase the company stock, even though the 
public stock price has decreased. The SEC discourages such 
“repricing,” since it rewards corporate executives at the expense of 
investors left holding the higher priced shares.*^^ 

Historically, compensatory stock options were typically 
nontransferable, meaning the executive given the stock option was not 
permitted to transfer it to a third party.*”^* The purpose of this restriction 
is to preserve the incentives for the executive to remain with the 
company during the stock option’s vesting period and work to increase 
the company stock price; both employee incentives are reduced if the 
stock option were transferred to an outside party. Despite this general 
practice, some companies have allowed stock options to be transferred 
with the permission of the company’s board of directors; a few have 
allowed executives to transfer their stock options at will with notice to 
the company. In addition, in 1996, the SEC relaxed provisions that had 
made stock option transfers subject to Rule 16 insider trading 
restrictions; the new rules exempted from Rule 1 6 all securities provided 
by an issuer to an officer or director if certain conditions were met, 
including requiring any stock options to be held for at least six months 
from the time of award.“® 


See 1 7 C.F.R. §229.402(1) (SEC rule requiring any company that reprices an option 
during the fiscal year to include a chart in its proxy statement showing all option repricings for 
the prior 10 years). 

See, e.g., “Transferable Stock Options: A Complex but Valuable Estate Planning 
Opportunity,” Edward E. Bintz, 1 1 No. 8 Insights 15 (August 1997)(“Historically, most stock 
options granted to executives of publicly traded corporations have been nontransferable, 
generally in order to comply with requirements of Rule 16b(3)” of the Securities Exchange Act 
of 1934). 

17 C.F.R § 240.16b-3. This rule change was proposed in 1994, modified in 1995, and 
finalized in 1996, SEC Release No. 34-34514 (August 10. 1994), 59 F.R. 42449; SEC Release 
No. 34-36356 (October 11, 1995), 60 F.R. 53832; SEC Release No. 34-37260 (May 31, 1996), 
61 F.R. 30376. Creating a Rule 16 exemption for employee stock options was part of an over- 
all relaxation of SEC rules related to stock options. The SEC explained the changes in part by 
saying that compensation transactions between a corporation and its officers and directors did 
not involve the kind of market risks that Section 16b was intended to discourage. 



359 


-194- 

Compensatory stock options are taxed under Section 83 of the 
Internal Revenue Code. This section, which codified a longstanding IRS 
position, provides that stock options are generally not taxed when 
granted, but are instead taxed when exercised.®^® When exercised, the 
difference between the strike price paid by the option holder for the 
stock and the market price of the stock on the day of the exercise is 
taxable as ordinary income to the stock option holder. In addition, under 
Section 83(h), the corporation that granted the stock option is allowed to 
take a “mirror” deduction for the compensation included by the 
executive in his or her gross income at the time of exercise. 

Treasury regulations in effect since 1978 provide that, if a 
compensatory stock option were sold to a third party in an arm’s-length 
transaction, the stock option holder must treat the amount received for 
the options at that time as taxable compensation income.'’^' If the sale 
were to a related party, however, the transfer would not be considered a 
taxable event; instead, when the stock options were later exercised by 
the related party, any profit between the option’s strike price and the 
stock’s market price at the time of exercise would be attributed as 
compensation to the person who was originally awarded the stock option 
and who would then be required to pay tax on that income.®^^ The 
purpose of this requirement is to prevent sham stock option sales to 
related parties for less than fair value. 

Beginning in the 1990s, some accounting firms began selling a tax 
shelter to U.S. corporate executives to delay or eliminate the payment of 
tax on stock option compensation.*^^ In this tax shelter, an executive 
typically transferred compensatory stock options to a related person, 
such as a family member or an entity controlled by family members such 
as a family-related partnership or corporation. In exchange, the related 
person typically promised to pay the executive an amount equal to the 
stock option’s value, using a long-term, unsecured promissory note or 
some other unsecured, deferred payment plan promising future 
payments, often 20 or 30 years in the future. Often the related person 
had few, if any, assets other than the transferred stock options. The tax 
shelter promoters claimed that, because no payment was made on the 


Treas. Reg § 1.83-7. See generally, Commissioner v. LoBue . 351 U.S. 243 (1956). 
Special taxation rules apply to certain “statutory” stock options, that meet specific tax code 
requirements, but these types of options were not used in this case history. See 26 U.S.C. § 421. 

Treas Reg. § 1.83-7(a), T.D. 7554 (7/24/78). 

Id See also private letter rulings, PLR 9349004 (6/8/93); and PLR 9722022 

(2/27/97). 


See IRS Notice 2003-47, “Transfers of Compensatory Stock Options to Related 


Persons.' 
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transfer date to the executive, the stock option transfer was not a taxable 
event, and no tax was due until actual payment of the promised sums in 
the future. In the meantime, the related person could exercise the stock 
options, buy and sell the company stock, and, if the related person were 
located in an offshore tax haven, invest the cash tax-free. 

For the tax shelter to work, however, the corporation that provided 
the stock option to the U.S. executive had to assist the transaction. For 
example, the corporation had to allow normally nontransferable stock 
options to be transferred by the executive to the related person. The 
corporation also had to allow the related person to exercise the options 
and take ownership of the company stock. In addition, the corporation 
had to agree not to issue a Forml099 or W-2 reporting compensation to 
the executive from the stock option exercise, and give up the corporate 
deduction available to it for the stock option compensation on the date of 
exercise. These actions typically represented an economic hardship to 
the corporation since it had to forego a valuable tax deduction for the 
stock option compensation. Nevertheless, many corporate executives 
were able to convince their corporations to go along. 

In 2003, the IRS concluded that this executive stock option 
transaction had no economic substance apart from tax avoidance, and 
announced that it considered it a potentially abusive tax shelter. In 
2005, over 100 executives and corporations accepted an offer by the IRS 
to settle possible tax liability and penalties related to the executive stock 
option tax shelter by agreeing to pay back taxes on the stock option 
compensation, interest, and a reduced amount of penalties. The IRS 
calculated that U.S. corporate executives had used the stock option tax 
shelter to avoid reporting nearly $1 billion in taxable income.®^* 

Sam and Charles Wyly used transactions similar to those described 
in the IRS notice to move their assets offshore. Each brother had 


Id- The Notice deemed these types of stock option transfers to related persons to be a 
“listed transaction” under IRS Section 601 1 and IRS Tax Regulation 1.601 1. The IRS also 
issued temporary and proposed regulations requiring such stock option compensation to be 
reported as taxable income to the original stock option holder. These regulations were finalized 
in 2004. See 2004-2 C.B. 460. 

See 2/22/05 IRS Announcement 2005-19, “Executive Stock Options Settlement 
Initiative.” This settlement, which was offered to both individual and corporate taxpayers who 
participated in the executive stock option tax shelter, required executives to include 100 percent 
of their stock option compensation in income, and pay back income and employment taxes, plus 
interest and a 10 percent penalty. The IRS later reported that it had identified 114 executives 
and 42 companies who participated in the abusive tax shelter, of which 95 individuals and 33 
companies chose to participate in the settlement or resolved their tax liability through the audit 
process. 7/1 1/05 IRS press release, “Robust Response of Executive Stock Option Initiative.” 

7/1 1/05 IRS press release, “Robust Response of Executive Stock Option Initiative.” 
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millions of compensatory stock options that had been granted to him by 
the three publicly traded companies they founded or expanded, Michaels 
Stores, Sterling Software, and Sterling Commerce, for which, at various 
times, the brothers served as directors, officers, or large shareholders.®^’ 
In 1992 and 1996, with the assistance of legal counsel, the Wyly 
brothers arranged for the transfer of many of these stock options to the 
offshore entities examined in this Report. In return, they accepted, not 
promissory notes, but private annuities. 

(b) Private Annuities in General 

Annuities are, in essence, a contract. The party buying the annuity 
provides cash or property in exchange for a contractual promise that the 
party providing the annuity will make payments to a named “annuitant” 
over a designated period of time. In most cases, the cash or property 
provided for the annuity is invested, and the expected investment return 
on those assets is intended both to fund the annuity payments and 
generate a profit for the party providing the annuity. 

Annuities are flexible and can be designed to fulfill particular 
needs. For example, the annuitant may or may not be the same person 
who contributes the annuity assets. The promised annuity payments can 
be for a fixed term of years or for a term measured by the life of the 
annuitant. The payments can commence immediately or on a future 
date. The payments can be a fixed amount or an amount tied to the 
expected or actual investment return on the annuity assets. The annuity 
can be obtained from a commercial insurance company that sells annuity 
policies, or from someone that is not in the business of selling such 
policies, in which case it is often deemed a “private annuity.” 


At Michaels, Sam and Charles Wyly have been directors of the company from 1984 to 
the present time, including periods as Chairman and Vice Chairman of the Board. The Wyly 
Group was a large shareholder (holding five percent or more of the company stock) from 1 984 
until 2001, if only domestic stock holdings are counted, and through at least 2005, if offshore 
holdings are also counted. Sam Wyly served as Chief Executive Officer of Michaels Stores until 
April 1996. See 4/7/05 amended Schedules 13D filed by the Wylys regarding Michaels Stores. 
At Sterling Software, Sam and Charles Wyly were directors of the company from its inception in 
1981, until its sale in 2000, including periods as Chairman and Vice Chairman, and the Wyly 
Group was a large shareholder from 1992, until the company’s sale in 2000. See Schedule 13Ds 
filed by the Wylys regarding Sterling Software. At Sterling Commerce, Sam and Charles Wyly 
were directors of the company from its inception in 1995, until its sale in 2000. Because no 
amended 1 3D filings have been filed with respect to Sterling Commerce securities held by the 
Wyly Group and the Wyly-related offshore entities, it is difficult to calculate their ownership 
over time. An S-3/A Form filed by Sterling Commerce, however, reports that as of 1 0/3 1 /96, 
Sam and Charles Wyly and the Little Woody ftitemational and Crazy Horse Trusts collectively 
owned nearly 9 million shares and options, or nearly 12 percent of the total shares outstanding. 
See 1 1/1/96 S-3/A Form filed by Sterling Commerce at 4. 
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Annuities are taxed under Section 72(a) of the Internal Revenue 
Code. A primary tax benefit associated with annuities is that capital 
gains on annuity assets are not taxed until the annuity payments are due. 
At that time, annuity payments are generally included in the recipient’s 
income as they are received, but not all of the annuity payment is 
taxable. Because some of each payment represents a return of part of the 
assets originally provided for the annuity, the recipient does not have to 
pay tax on that part. Instead, the recipient pays tax only on the increase 
in value. 

A special rule applies to annuities purchased with appreciated 
assets, such as stock or real estate, instead of cash. Normally, when an 
appreciated asset is exchanged for something of value, the seller has to 
pay tax on any gain attached to that asset at the time of the exchange. 

But in the case of appreciated assets exchanged in an arm’s-length 
transaction for a deferred private annuity that is measured by the life of a 
person, the IRS generally allows the seller of the appreciated assets, 
under Code provisions dealing with the sale or exchange of capital 
assets, to avoid reporting a taxable gain at the time of exchange, on the 
theory that it is impossible to accurately determine the value of the 
annuity at that time.®^® The reporting of the gain is instead deferred until 
the annuity payments begin.®^’ 

The tax code limits the tax benefits provided by annuities to only 
those taxpayers who are natural persons. Under Section 72(u), an entity 
that is not a natural person, such as a corporation or trust, cannot defer 
tax on any annuity it holds, unless it is holding the annuity as an agent 
for a natural person.*"*® 

Annuities are no stranger to tax fraud. One common tactic has 
been for the person who purchased the annuity and supplied the annuity 
assets to immediately regain control of the assets by “borrowing” them 


This deferral is available only when the payment of the annuity is unsecured. A 
secured annuity has a more predictable value, so the gain would be immediately reportable at the 
time of the exchange. 

The IRS has interpreted Section 72 to permit a part of the income portion of each 
payment to be taxed at capital gain rates, under a formula that estimates the portion of income 
that represents the capital gain on the property and the portion that represents ordinary income. 
Rev. Rul. 69-74, 1969-1 C.B. 43. The result is that each annuity payment under an annuity 
bought with appreciated property is allocated three ways: one portion represents the recovery of 
the original investment which is non-taxable, another portion represents the profit on the 
appreciated property which is taxed at capital g^s rates, and the remainder represents the gain 
from the investment of the assets which is taxed as ordinary income. 

A corporation or trust that is not acting as an agent for a natural person must pay tax 
on the full cash surrender value of the annuity contract as of the end of the year, plus any 
distributions it received during the year. 
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back from the party providing the annuity. The tax code views such loan 
arrangements as evidence that the annuity itself was a sham to obtain a 
tax deferral on the investment assets. To prevent this type of sham as 
well as to prevent the diminishing of assets set aside for retirement 
income, Section 72(e) deems any “loan” that uses annuity assets as 
immediately taxable ordinary income. These loans may also be 
considered by the IRS as evidence that the annuities were themselves 
shams that should be disregarded for tax purposes. 

In the Wyly case history, about 1 1 million stock options were 
exchanged for private annuities provided by offshore corporations 
owned by the Wyly-related offshore trusts. 

(c) 1992 Stock Option- Annuity Swaps 

The first transfer of Wyly-related assets offshore took place in 
1992. Nearly 3 million stock options and warrants, valued on paper by 
the parties at about $41.8 million, were transferred to ten newly- 
established, offshore corporations. An elaborate transfer strategy had 
been developed by David Tedder and Michael Chatzky, the attorneys 
who first advised the Wylys to move assets offshore.®'" Essentially, the 
strategy had four parts: (1) establishing ten Isle of Man (lOM) 
corporations and ten Nevada corporations, all of which were shell 
operations that had no employees or offices of their own; (2) transferring 
the nearly 3 million stock options and warrants from Sam and Charles 
Wyly to the Nevada corporations in exchange for private annuity 
agreements; (3) assigning the securities and annuity agreements from the 
Nevada corporations to the lOM corporations; and (4) terminating the 
Nevada corporations. The end result was that the ten offshore 
corporations took possession of the nearly 3 million stock options and 
warrants. 

Shell Corporations. The first step in the Tedder-Chatzky plan 
was the creation of shell corporations both offshore and in the United 
States. In March 1992, the first set of Wyly-related offshore trusts and 
their subsidiaries were established.®''^ The Bulldog Trust, whose grantor 
was Sam Wyly, formed multiple lOM corporations, six of which were 
used in the 1992 stock option-annuity swaps.®"*^ The Pitkin Trust, whose 


Subcommittee interviews of Ms. Robertson (3/9/06) and Mr. French (4/21/06). See 
also written legal opinions cited below. 

For more detail, see Overview of Wyly Offshore Operations, above. 

“ The six lOM corporations were East Baton Rouge Ltd., East Carroll Ltd,, Morehouse 
Ltd., Richland Ltd., Tensas Ltd., and West Carroll Ltd. 
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grantor was Charles Wyly, also formed multiple lOM corporations, four 
of which were used in the 1992 stoek option-annuity swaps.*'*'* 

During March and April 1992, Ms. Robertson worked with a U.S. 
company formation agent to establish ten Nevada corporations, each of 
which had an identical name to one of the ten lOM corporations.*'** Ms. 
Robertson served as the sole director as well as the president, secretary, 
and treasurer for all ten Nevada corporations.*'** Each of the 
corporations was owned by the foreign corporation bearing the same 
name.*'*’ When asked why the Nevada and lOM corporations shared 
names, Ms. Robertson indicated that she thought legal counsel had 
designed it as a device intended to guide the flow of assets from the U.S. 
entities to the offshore entities and to avoid any commingling or mixup 
over ownership of particular stock options and warrants.*'** 

Initial Asset Transfers to Nevada. In April 1992, in ten separate 
transactions, Sam and Charles Wyly transferred to the ten Nevada 
corporations a total of one million options and 983,589 warrants to buy 
Sterling Software stock, as well as 865,000 options and 1 00,000 
warrants to buy Michaels stock.*^’ In exchange, the ten Nevada 
corporations provided ten private annuity agreements which pledged to 


The four lOM corporations were Little Woody Ltd., Maroon (later renamed Rugosa) 
Ltd., Roaring Creek Ltd., and Roaring Fork Ltd. 

The ten Nevada corporations were named: East Baton Rouge Ltd., East Carroll Ltd., 
Morehouse Ltd., Richland Ltd., Tensas Ltd., West Carroll Ltd., Little Woody Ltd., Maroon Ltd., 
Roaring Creek Ltd., and Roaring Fork Ltd. 

See, e.g., 3/27/92 Articles of Incorporation of Little Woody Limited filed with the 
State of Nevada (PSI00059447-50); 3/31/1992 Written Consent of Sole Director of Little Woody 
Limited (PSI00094344-45); 4/15/1992 Written Consent of Directors of Little Woody Limited 
(PSI00094347). 

See, e.g., 4/22/92 “Receipt” showing each lOM corporation paid $10 cash to purchase 
1 ,000 shares of the corresponding Nevada corporation (PSI00093483); 2/28/92 letter from 
Pratter, Tedder & Graves to Sam Wyly describing the 1992 transfers at 3 (PSI-'WYBR002 19-43, 
at 221)(‘Tt is our further understanding that the domestic corporation intending to purchase the 
Securities in exchange for the issuance of the private annuity is wholly owned by a foreign 
corporation which is wholly-owned by a foreign nongrantor trust.”). 

Subcommittee interview of Ms. Robertson (3/9/06). The matching names are also 
evidence of a strategy to move the stock options and warrants through U.S. intermediaries to 
offshore entities. 

See chart entitled, “Transferring Assets Offshore,” prepared by the Subcommittee 
Minority Staff, summarizing the offshore transfers of Wyly assets. Sterling Commerce was not 
incorporated until 1995, and played no role in the 1992 traisactions. 
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begin making annuity payments to Sam, Charles, or Charles Wyly’s wife 
in the year in which each turned 65 years of age.*’^” 

To transfer the stock options and warrants to the Nevada 
corporations, the Wylys obtained the cooperation of both Sterling 
Software and Michaels, which controlled the ownership records for these 
securities. Prior to 1992, the Sterling Software and Michaels stock 
option plans and individualized stock option agreements with Sam and 
Charles Wyly had made the stock options awarded under them 
nontransferable to any person, except through the option holder’s 
estate. Despite these provisions, in connection with the 1992 stock 
option-annuity swaps. Sterling Software and Michaels issued formal 
consent documents which stated that, “notwithstanding such restriction 
on transfer” in the original stock option agreements, the companies 
consented to the Wylys transferring their options to the offshore 
entities. Beginning in 1992 and in the years afterward, the Sterling 
Software, Michaels, and Sterling Commerce stock option agreements 
with the Wylys replaced the nontransferability provision with a clause 
giving the option holder unilateral authority to transfer the stock options 


See Private Annuity Agreements involving East Baton Rouge (PSI00086096-106); 
East Carroll (PSiOOl 32954-64); Morehouse (PSI00133169-85); Richland (PSIOO 133232-48); 
Tensas (PS100009472-88); West Carroll (PSI0133535-51); Little Woody (PSI00133007-17); 
Maroon (PSI00009427-37); Roaring Creek (PSIOOI 33289-305); and Roaring Fork 
(PSI00133370-84). 

See, e.g., “Sterling Software Inc. Non-Statutory Stock Option Pl^,” Section 10 
(PSI00099859-62); “Michaels Stores Inc. Non-Statutory Stock Option Plan,” Section 13 
(PSI00083962-64); 9/16/86 Sterling Software “Non-Statutory Stock Option Agreement” with 
Charles Wyly, Section 6 “Non-Transferability of Options” (PSI00086021-24 at 22)(“This Option 
is not assignable or transferable ... otherwise than by will or the laws of descent and distribution 
and during the lifetime of the Participant may only be exercised by him.”); and with Sam Wyly 
(HST_PSI037049-52); 8/22/90 Michaels “Non-Statutory Stock Option Agreement” with Sam 
Wyly, Section 6 “Non-Transferability of Option” (PSI00132916-19). 

See, e.g., 4/17/92 Sterling Software “Consent to Transfer of Non-Statutory Stock 
Option” with Charles Wyly (PSIOOI 3301 9); 4/14/92 Michaels “Consent to Transfer of Non- 
Statutory Stock Option” with Sam Wyly (PSI00132913-14). Michaels general counsel told the 
Subcommittee that Mr. French had orally informed him in 1992, that the Michaels Board of 
Directors had approved the 1992 stock option transfers to the offshore entities. Subcommittee 
interview of Mark Beasley (6/7/05). Mr. Beasely noted that the Board never placed this 
approval in writing or mentioned it in the Board minutes. Mr. French told the Subcommittee 
that he could not recall whether or not he had conveyed this information to Mr. Beasley in 1992. 
Subcommittee interview of Mr. French (4/21/06). See also, e.g., 4/20/92 letter from Jackson & 
Walker to Ms. Robertson (MSNY02521 l-12)(enclosing multiple documents in which Sterling 
Software and Michaels consented to stock option transfers from the Wylys to the Nevada 
corporations, and stating “[ajfter we sign up the assignments from the Nevada corporation[s] to 
the Isle of Man corporations on Wednesday, we can coordinate having new Sterling Series B 
warrants and Michaels warrants executed in the name of the appropriate Isle of Man 
corporations”). 
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to a third party, with five days notice to the company.'’^^ Upon receiving 
such notice, the companies typically issued a formal document amending 
the relevant stock option agreements to reflect the new ownership; on 
occasion, the companies even waived the five-day notice requirement.®^"' 

1992 Annuity Agreements. All ten of the 1992 annuity 
agreements used the same format and contained the same provisions 
with numerous identical passages. Their key provisions can be 
summarized as follows. Each agreement identified the number of stock 
options and warrants being contributed by the annuitant and specified a 
present fair market value for them.®®® Each agreement promised the 
annuitant would receive annuity payments equal to the fair market value 
of the securities plus an 8.4 percent per annum interest rate, compounded 
each year from the date the securities were contributed until the date of 
the first payment.®®® Each agreement stated that the annuity payments 
would begin on the date the annuitant reached the age of 65, would 
continue for the life of the annuitant, and would be paid once per year. 


See, e.g., 11/23/94 Sterling Software “1992 Non-Statutory Employee Stock Option 
Agreement” with Sam Wyly, Section 6 (HST_PSI004827-30); 8/19/92 “Michaels Stores, Inc. 
Non-Statutory Stock Option Agreement” with Charles Wyly, Section 6 (MSNYOl 5795-99, at 
97); 2/12/96 “Sterling Commerce, Inc. 1996 Stock Option Plan Stock Option Agreement” with 
Sam Wyly, Section 6 (PSI00085949-52). 

“ See, e.g., 12/21/95 Sterling Software “Amendment to Non-Statutory Stock Option 
Agreement” (PSI00029394-95)(transferring stock option ownership from Sam Wyly to Crazy 
Horse Trust); 12/30/95 Sterling Software “Amendment to Non-Statutory Stock Option 
Agreement” (PSI00132065-66)(transferring ownership from Charles Wyly to Woody 
Intemational Tmst); 9/13/96 Sterling Commerce “Third Amendment to Stock Option 
Agreement” (PSI00085953-55)(showing transfer of ownership from Sam Wyly to the Crazy 
Horse Trust and then to Moberly); 12/29/95 Michaels “Amendment to Non-Statutory Stock 
Option Agreement” (PSI00063573-74)(transferring ownership from Charles Wyly to Maroon 
Creek Trast); 7/23/02 Computer Associates “Agreement to Transfer Stock Options and Amend 
Stock Option Agreement” (transferring stock option ownership from Charles Wyly to Quayle 
and waiving five-day notice period), exhibit to 7/26/05 deposition of Sam Wyly, Sam Wvlv and 
Ranger Governance. Ltd, v. Computer Associates Intemational Inc. And Sterling Software. Inc. . 
Civil Action No. 3:04-CV-1984-B (N.D. Texas). 

See, e.g., 4/13/92 Private Annuity Agreement involving East Baton Rouge Ltd. 
(Nevada) (PSI00086096-106), at Schedule A (listing contributed assets as 375,000 options to 
buy Michaels stock) and Section 2.1 (“Agreement as to Value” indicating that the parties agreed 
that the value of the 375,000 stock options was $6,609,375). 

Id. at Section 2.4(a) and (b). This interest rate matched the rate then recommended by 
the IRS. Each month, the IRS publishes recommended interest rates for use in annuities to 
establish arm’s-length transactions; the recommended rate for April 1992 was 8.4 percent. Rev. 
Rul. 92-23, 1992-1 Cum. Bull. 292. See also five letters, dated 4/30/92, from a Texas actuarial 
and consulting firm, Milliman &. Robertson, Inc., to either Sam or Charles Wyly (PSI00040155- 
56, 69-70, 77-78, 81-82, 85647-48), explaining how the annual payment amount was calculated 
for five of the 1992 annuities. Each of these letters, using the same format and virtually identical 
passages, identified the particular factors and IRS-recommended valuation tables and interest 
rates used to calculate the annual payment amount that would have to be made under each 
annuity. The letter on the East Baton Rouge annuity, for example, determined that the annual 
annuity payment would be in the amount of $1,536,342. 
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In addition, each agreement required the annuitant to give up all 
ownership interest in the contributed securities, acknowledge that no 
collateral secured the annuity payments, and accept the “risks attendant 
with respect to the acquisition of an unsecured high risk private 
annuity.”*’” Each agreement required the corporation providing the 
annuity to make the promised annuity payments whether or not the 
contributed securities produced sufficient earnings.*’^* 

The collective dollar value of the stock options provided in 
exchange for the private annuities, according to the fair market value 
specified in each of the ten annuity agreements, totaled about $41.8 
million. 

From Nevada to the Isle of Man. Within a week of executing the 
annuity agreement - often on the same day - each of the Nevada 
corporations assigned both the private annuity agreement and the 
contributed assets to its corresponding lOM corporation, bearing the 
same corporate name.*^® So, for example. East Baton Rouge Ltd. in 
Nevada transferred its annuity agreement and assets to East Baton Rouge 
Ltd. in the Isle of Man.®“ By the end of April 1 992, nearly 3 million 
stock options and warrants had moved offshore in exchange for private 
annuity agreements payable to the Wylys. 

When asked why the Wylys entered into annuity agreements with 
the Nevada corporations instead of the lOM corporations that ultimately 
held the agreements, none of the persons interviewed by the 
Subcommittee could explain the reasoning other than to say they were 
following the instructions of legal counsel, David Tedder and Michael 
Chatzky.“' In any event, the Nevada corporations appear to have served 
as convenient, U.S. -based intermediaries. 


Id. at Sections 1.1(d) and 3.1. Each private annuity agreement refers to itself as “high 
risk,” presumably because the annuity payments are unsecured, no payments would be provided 
if the annuitant died before the payment due date, and, at the time the agreement was signed, the 
offshore corporation possessed no assets other than the stock options provided by the Wylys. 

Id- at Section 6.1. 

See, e.g., 4/13/92 “Assignment and Assumption Agreement” between Roaring Fork 
Ltd. (Nevada) and Roaring Fork Ltd. (lOM) (PSI00128830-32); 4/15/92 “Assignment and 
Assumption Agreement” between Tensas Ltd. (Nevada) and Tensas Ltd. (lOM) (PSI00130828- 
30). 


See, e.g., 4/15/92 “Assignment and Assumption Agreement” between East Baton 
Rough! Ltd. (Nevada) and East Baton Rouge Ltd. (lOM) (MSNY010493-95). 

Both Ms. Robertson and Mr. French, for example, told the Subcommittee that they did 
not know why the Nevada corporations were used. 
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1992 Legal Opinions. On February 28, 1992, a California law 
firm associated with Mr. Tedder, called Pratter, Tedder & Graves, issued 
three almost identical legal opinion letters to Sam, Charles, and Charles 
Wyly’s wife opining that they could defer any payment of tax on the 
stock option compensation that was exchanged for private annuities.*’® 
On April 2, 1992, the firm issued ten legal opinion letters, almost 
identical to each other, to the ten Nevada corporations concluding that 
their transfers of the annuity agreements and stock options offshore were 
also nontaxable events.“^ 

Each of the legal opinion letters addressed to the Wylys advised 
that they could defer the payment of any tax on the $41.8 million in 
stock option compensation sent offshore in exchange for the private 
annuities. The letters reasoned that a promise to make lifetime annuity 
payments had no immediately determinable value, an unfunded and 
unsecured promise to pay money in the fiiture did not qualify as taxable 
property, and the stock options themselves had no readily ascertainable 
fair market value under Section 83 of the tax code, so none of the 
transactions resulted in an immediate tax liability to the Wylys. The 
letters also reasoned that, because the value of the private annuity being 
provided equaled the fair market value of the stock options being 
contributed in exchange for the annuity, no gift tax would apply. The 
letters asserted further that the exercise of the stock options would not 
result in taxable compensation to the original stock option holders, 
because the stock options had been disposed of in arm’s-length 
transactions. 

The legal opinion letters failed to acknowledge or analyze the key 
issue of whether the stock option transfers were transfers between 
related parties and, thus, under Section 83 of the tax code, had to 
attribute any stock option exercise gains as taxable income to the 
original stock holders, Sam and Charles Wyly. Instead, each letter 
simply asserted without explanation that the stock options were 
transferred in arm’s-length transactions. 

Counsel forwarded copies of the letters addressed to the Wylys to 
Michaels and Sterling Software, presumably to aid both corporations in 
reaching a decision not to report any stock option compensation for the 


2/28/92 letters from Pratter, Tedder & Graves, signed by David Tedder, addressed to 
Sam, Charles and Caroline D. Wyly (PSI-WYBR00191-269). Mr. French told the 
Subcommittee that Mr. Chatzky was involved with the drafting of these letters. Subcommittee 
interview of Mr. French (4/21/06 and 6/30/06). 

4/2/92 letters from Pratter, Tedder & Graves, signed by David Tedder, addressed to 
the ten Nevada corporations (PSI-WYBR00028-190), except that one signature block for the 
East Carroll letter is unsigned. 
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Wylys either at the time the Wylys initially transferred the stock options 
to the Nevada corporations or later when the offshore corporations 
exercised those stock options.®*^ The evidence indicates that neither 
Michaels nor Sterling Software, in fact, issued a W-2 or 1099 form 
reporting the Wyly stock option compensation, either in 1992 or later.®®^ 
Apparently both corporations determined that the stock option-annuity 
swaps, as represented to them, meant that neither Sam nor Charles Wyly 
would receive any taxable income from their stock options until the 
annuity payments began years later. 

Dissolution of Nevada Corporations. After the annuities were 
assigned from the Nevada to the lOM corporations, Sam and Charles 
Wyly transferred their interests in the private annuities to Texas 
partnerships that each controlled. Sam Wyly transferred his interest to 
Tallulah Ltd., while Charles Wyly transferred his interest to Stargate 
Ltd.®“ Several years later, in 1996, the ten Nevada corporations were 
dissolved.*®’ 

Together, the evidence shows that the 1992 stock option-annuity 
swaps were orchestrated by U.S. legal counsel and facilitated by two 
publicly traded corporations. The swaps began with the Wylys 
transferring nearly 3 million stock options and warrants with an ascribed 
value of $41.8 million to ten newly created corporations in Nevada with 
no employees, offices, or other assets. In return for these valuable 


See, e.g., 4/9/92 letters from Pratter, Tedder & Graves forwarding the opinions to 
Michaels and Sterling Software (PSI_WYBR00191-92; 217-18; 244-45). 

Michaels told the Subcommittee that it did not take a tax deduction related to any of 
the Wyly stock options transferred offshore, foregoing millions of dollars in tax deductions 
related to this stock option compensation. See also 5/6/05 Notice of Election by Corporation to 
Participate in Armouncement 2005-19 Settlement Initiative, Form 13657, filed by Michaels 
Stores, Inc. with the IRS (MSNY028653-58). Documents provided by Sterling Software’s 
successor corporation, CA, Inc. (CA), indicate that Sterling Software also did not take a tax 
deduction for the Wyly stock option transferred offshore. See information provided to the 
Subcommittee by Sterling Software’s successor corporation, CA (7/20/06). See also Treasury 
Regulation Section 1 .83-6{a)(2), which states that a corporation may take a deduction for stock 
option compensation under Section 83 only if the option holder has included the stock option 
gains in income, unless the corporation issues a W-2 or 1099 form reporting the compensation to 
the IRS. Venture Funding Limited v. Commissioner . 110 T.C. 236 (19981. affd. 198 F.3d 248 
(e'^Cir. 1999). 

““ See, e.g., series of letters dated 8/31/92, addressed to Sam Wyly from six lOM 
corporations. East Baton Rouge, East Carroll, Morehorrse, Richland, Tensas, and West Carroll 
(PSI00092593-98) (consenting to his assigning his private annuity interests to Tallulah Ltd.); 
7/23/02 letter from Computer Associates to Sam and Charles Wyly (PSI00059890-92) (stating 
that stock options awarded to Charles Wyly were contributed to Stargate Ltd. which later sold 
them to Elegance and Quayle). 

See, e.g., documents related to the dissolution of Morehouse Ltd. (Nevada) 
(PSI00093352-61) and Roaring Creek Ltd. (Nevada) (PSI00093401-10). 
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securities, the Nevada corporations provided unsecured annuity 
agreements promising to make payments years later. The Nevada 
corporations then assigned both the securities and annuity agreements to 
shell lOM corporations with no other assets. Exchanging valuable stock 
options and warrants in return for unsecured promises by shell 
corporations to make payments beginning years in the future makes no 
economic sense, absent the tax considerations. The opinion letters 
issued at the time suggest that the primary motivation for these 
transactions was the deferral of U.S. tax on nearly $42 million in 
compensation. 

(d) 1996 Stock Option-Annuity Swaps 

The second set of offshore transfers of Wyly assets took place in 
1996. Again designed by legal counsel, this time Chatzky and 
Associates, the transfer strategy consisted of essentially three steps: (1) 
8.6 million stock options were transferred by Sam and Charles Wyly to 
seven grantor trusts in the Isle of Man; (2) the seven lOM grantor trusts 
then transferred the stock options to ten Wyly-related lOM corporations 
in exchange for private annuities payable to Sam or Charles Wyly; and 
(3) the lOM grantor trusts were terminated and distributed the annuity 
agreements to Sam and Charles Wyly. The end result was that the ten 
lOM offshore corporations took possession of 8.6 million stock options 
worth at least $ 1 1 8.4 million. As in 1 992, the Wylys took the position, 
on advice of counsel, that they did not have to pay taxes on any of more 
than $ 1 1 8 million in stock option compensation, either at the time of the 
transfer or when the stock options were later exercised, but only if and 
when they received the promised annuity payments years later. 

Initial Asset Transfers to Offshore Trusts. Seven lOM tnists 
participated in the 1996 stock option-annuity swaps. One of these trusts 
had previously existed but was newly amended; the other six were newly 
created in December 1995 or January 1996.®** Sam and Charles Wyly 
were the grantors of all seven.®*® In February and March 1996, in ten 
separate transactions, Sam and Charles Wyly transferred millions of 
stock options to the seven lOM grantor trusts, including 2.65 million 
options to buy Sterling Software stock; 1.35 million options to buy 


“* The pre-existing lOM trust was the Tallulah Intemational Trust, which was originally 
established in 1992, and amended and restated in December 1995. (PSI00009785-817) The six 
newly created lOM trusts were the Arlington Trust, Crazy Horse Trust, Lincoln Creek Trust, 
Maroon Creek Trust, Sitting Bull Trust, and Woody Intemational Trust. For more information 
on these trusts, see Appendix 1. 

See, e.g., 2/22/96 Private Annuity Agreement involving the Arlington Trust 
(PSI00093214-28) at §12.1 (“[The Arlington Trust] hereby warrants that it is presently a grantor 
trust for United States income tax purposes.”). See also IRC 671-79 (grantor trust rules). 
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Michaels stock; and 4.6 million options to buy Sterling Commerce 
stock.®™ 

From One lOM Entity to Another. Once the seven lOM grantor 
trusts acquired the 8.6 million stock options, they immediately 
transferred them to ten lOM corporations, all of which were owned by 
other Wyly-related offshore trusts. In exchange, the ten offshore 
corporations entered into private annuity agreements with the lOM 
grantor trusts.®” Each of these annuity agreements named either Sam or 
Charles Wyly as the annuitant and specified that the offshore grantor 
trust was holding the annuity as an agent for that person. 

When asked why the Wylys had transferred their stock options to 
the lOM grantor trusts instead of transferring them directly to the lOM 
corporations in exchange for the private annuities, no one interviewed by 
the Subcommittee could explain the reasoning other than to say they 
were following the instmctions of legal counsel. 

As in the case of the 1992 stock option-annuity swaps, the publicly 
traded corporations that had issued the compensatory stock options to 
Sam and Charles Wyly facilitated the 1996 transactions. Among other 
actions, Michaels, Sterling Software, and Sterling Commerce 
acknowledged the offshore transfers and amended their records to reflect 
the new ownership of the stock options by the offshore corporations.®™ 


*’0 See chart entitled, “Transferring Assets Offshore,” prepared by the Subcommittee 
Minority Staff, summarizing the offshore transfers of Wyly assets. Sterling Commerce was 
established as a separate corporation in December 1995, and held its initial public offering in 
March 1996. It issued stock options to its officers and directors, including Sam and Charles 
Wyly, in February 1996. See Sterling Commerce 3/13/96 lO-K filing at Exhibit 10(m) at 1. See 
also documents related to Sterling Commerce stock option-annuity swaps 
(PSI00137770)(2/21/96 recommendation by Mr. French to Lome House for two offshore trusts 
to establish new offshore corporations to participate in annuity assignments “which we would 
like to finalize by tomorrow”) and (PSI00138087'88)(3/7/96 fax forwarding documents to be 
signed and returned the same day). 

See Private Annuity Agreements between the Arlington Trust and Sarnia Investments 
Ltd. (PSI00093214-28); between the Crazy Horse Trust and Audubon Assets Ltd. 

(PSI00093 176-90); between the Crazy Horse Trust and Locke Ltd. (PSI00093 153-67); between 
the Crazy Horse Tmst and Moberly Ltd. (PSI00042655-69); between the Lincoln Creek Trust 
and Elegance Ltd. {PSI000S4937-51); between the Maroon Creek Trust and Quayle Ltd. 
(PSI00009370-84); between the Sitting Bull Trust and Devotion Ltd. (PSI00085252-66); 
between the Tallulah International Trust and YurtaFafLtd. (PSI00009502-16); between the 
Woody International Tmst and Elysium Ltd. (PSI00132363-77); and between the Woody 
International Trust and Soulieana Ltd. (PSI00009453-67). 

See, e.g., December 1995 Sterling Software “Amendment to Non-Statutory Stock 
Option Agreement” involving the Arlington Trust (PSI000929 1 7- 1 8), Crazy Horse Trust 
(PSI00029394-95), and Woody International Tmst (PSI00132065-66); Febraary 1996 Michaels 
“Second Amendment to Employee Stock Option Agreement” and December 1995 “Amendment 
to Non-Statutory Stock Option Agreement” involving the Maroon Creek Tmst and Quayle 
(MSNY015790-94), the Woody International Tmst and Soulieana (MSNY0I5S07-1 1, 
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As before, it appears that none of the corporations sent the IRS a 1099 or 
W-2 filing reporting Wyly stock option compensation either at the time 
of the 1996 transfers or when the stock options were later exercised.*’’^ 
Apparently, none of the corporations took a corporate deduction for any 
of the $1 16 million in Wyly stock option compensation.'’^"' 

Michaels Stock Option Repricing. In addition to facilitating the 
offshore transfers, Michaels also increased the value of the stock options 
held by the offshore corporations. On February 22, 1996, Sam and 
Charles Wyly transferred 1.35 million Michaels options to several 
offshore trusts. Ten days later, on March 4, 1996, the Michaels board of 
directors decided to reprice all of its outstanding stock options, lowering 
the strike price nearly 30 percent, from $17 to $12.50.*’’* The company 
justified this repricing as necessary to retain and motivate its executives, 
but also applied the new strike price to the stock options which, by then, 
were held by the Wyly-related offshore corporations. These 
corporations, which were supposedly independent entities, had no need 
to be retained, motivated, or otherwise rewarded by Michaels. Michaels 
nevertheless applied the lower strike price to all of the Michaels stock 
options held offshore, substantially increasing their value.®’* 

1996 Annuity Agreements. The annuity agreements used in the 
1996 stock option-annuity swaps closely paralleled the 1992 annuity 


PSI000132015-16), and the Tallulah International Trust (PSI00063618-19, 26156-57); 3/7/96 
Sterling Commerce “Second Amendment to Stock Option Agreement” involving the Crazy 
Horse Trust and Moberly (PS100085964-65), and the Woody International Trust and Elysium 
(PSIOOI 24554-55). 

Information provided to the Subcommittee by Michaels, Sterling Software’s successor 
corporation CA, Inc., and Sterling Commerce’s successor corporation, SBC Communications. 

Michaels later calculated that, by not taking deductions for the Wyly compensation 
represented by the 1992 and 1996 stock options sent offshore, it gave up deductions exceeding 
$20 million. See undated document prepared by Michaels entitled, “Loss of Tax Deductions: 
Wyly’s Foreign Trusts” (MSNY020284)(showing stock option exercises by Wyly-related 
offshore entities from February 1997 through August 2000, producing stock option profits 
exceeding $50 million). 

This action was the second time within six months the Michaels board had repriced 
the company’s stock options. Throughout 1994 and 1995, Michaels’ stock price had steadily 
fallen. Its outstanding stock options had accordingly lost value, and by raid-1995, many had 
strike prices that exceeded the prevailing market price. In response, on 9/28/95, Michaels 
lowered the strike price on all of its outstanding stock options, replacing strike prices ranging 
from $39 to $20 with a new strike price of $17. See, e.g., 10/23/96 DEF 14A proxy statement 
filing by Michaels, at 1 1 . The lower $17 strike price was applied not only to stock options held 
by the company’s employees, but also to the stock options held by the Wyly-related offshore 
entities. On 3/4/96, Michaels lowered the strike prices still further. See, e.g., 4/30/97 DEF 14A 
proxy statement filing by Michaels, at 19. 

“ See, e.g., 7/1 8/97 document listing repriced options related to Wyly family members 
(MSNY016018-23). 
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agreements. They had the same format, almost all of the same 
provisions, and numerous identical passages.*’’ Like the 1992 
agreements, the 1996 agreements identified the stock options contributed 
by the annuitant and provided a fair market value for them. Each used 
IRS annuity valuation tables and recommended interest rates to calculate 
the overall value of the annuity and the amount of an annual annuity 
payment due on a specified date each year. In addition, like the 1992 
agreements, the 1996 agreements required the annuitant to give up all 
ownership interest in the contributed securities, and to accept the “risks 
attendant with respect to the acquisition of an unsecured high risk 
private annuity.”*’* The 1996 agreements also required the lOM 
corporations to make the promised annuity payments whether or not the 
stock options provided sufficient earnings.*’^ 

The 1996 annuity agreements differed from the 1992 agreements in 
a few ways. For example, instead of commencing in the year the 
annuitant attained the age of 65, the 1996 annuity payments commenced 
when the annuitant attained 68.**® Also, the 1996 agreements used a 6.8 
percent interest rate per annum, rather than the 8.4 percent in the 1992 
annuity agreements, since that was the IRS-recommended interest rate 
for February 1996.**' In addition, to meet U.S. tax deferral 
requirements, each of the 1996 annuity agreements stated that the 
relevant offshore trust warranted that it was “a grantor trust for United 
States income tax purposes” and was holding the annuity “as an agent” 
for a natural person, naming either Sam or Charles Wyly.**’ 

1996 Legal Opinions. In February and March 1996, Chatzky and 
Associates issued several legal opinion letters concluding that the 1996 
stock option-annuity swaps were not taxable events at the time they 
occurred.*** These opinion letters were addressed to the lOM grantor 


Compare, e.g., Private Annuity Agreement involving Tensas Ltd. (PSI00009472-88) 
with Private Annuity Agreement involving the Arlington Trust and Sarnia Investments Ltd. 
(PSI00092914-2S). The Subcommittee has obtained copies of six of the ten 1996 annuity 
agreements. All six were virtually identical, except for the names of the parties involved, the list 
of contributed assets, and the valuations provided for those assets. 

See, e.g., Private Annuity Agreement involving the Arlington Trust and Sarnia 
Investments Ltd. (PSI00092914-28), at Section l.i(£). 

™ Id. at Section 6.1. 

" Id. at Section 2.4. 

Id. at Section 2.4(a) and (b). 

“ Id. at Section 12. See IRC 72(u), explained above. 

The Subcommittee has obtained copies of four of these opinion letters. See 2/22/96 
letters from Chatzky and Associates to Tallulir International Trust (PSI00131205-24) and 



374 


-209- 

tmsts that had entered into the annuity agreements with the lOM 
corporations. 

The reasoning was similar to that used in the 1992 opinion letters. 
Each of the 1996 letters reasoned that an unsecured private annuity 
issued by a “foreign situs United States grantor trust” which was not in 
the annuity or insurance business, had no determinable value at the time 
of issuance and was not immediately taxable.**'’ The opinion letters also 
reasoned that the stock options had no readily ascertainable value at the 
time of transfer, receipt of an “unfunded and unsecured promise to pay 
money in the future” was not a taxable event at the time of transfer, and 
the subsequent annuity payments were “more likely than not taxable as 
ordinary income upon receipt.”*** In addition, the opinion letters 
determined that, because the value of the private annuity being provided 
equaled the fair market value of the stock options contributed in 
exchange for the annuity, the transaction would be considered arms- 
length and more likely than not exempt from the federal gift tax.*** 

Like the 1992 opinion letters, the 1996 letters failed to analyze 
whether the stock options had been transferred to related parties and 
subsequently, under Section 83, any stock option gains had to be 
attributed to the original stock option holders, Sam and Charles Wyly. 
The opinions also failed to acknowledge or discuss any of the facts since 
1992 indicating that the Wylys were exercising direction over when the 
stock options held offshore would be exercised and how the cash 
proceeds would be used. 

Later in 1996, Congress enacted legislation that stiffened the tax on 
transfers to foreign trusts and treated those foreign trusts as grantor trusts 
with respect to assets transferred after a specified date. In response, in 
November 1996, Chatzky and Associates issued another set of opinion 
letters concluding that the new law did not reach the stock options that 
had been transferred to the lOM trusts earlier in the year. To reach this 
conclusion, the opinion letters provided a hyper-technical reading of the 
new provisions, while failing to address the plain meaning of the overall 
statute. For example, the new law stated that the new tax treatment 


Woody International Trust (PSIOOI 32396-416), and 3/7/96 letters to Woody International Trust 
(PSI001322 10-31) and Crazy Horse Trust (provided by SBC Coirmiunications without bates 
numbers). 


See, e.g., 2/22/96 letter from Chatzky and Associates to Tallulah International Trust at 
5-6 (PSI00131205-24). 

Id. at 12, 14 (PSI00131216, 18). 

“ M. at9(PSI00131213). 
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applied to all “direct or indirect” transfers to a foreign trust, and the 
Senate committee report provided a pages-long list of examples of the 
types of transfers covered. The opinion letters essentially concluded 
that, because a transfer to a foreign trust’s corporation was not included 
in the list of examples, it must not be an “indirect transfer” to a trust.®®’ 

Dissolution of the lOM Trusts. In December 1996, all seven 
lOM trusts that had participated in the 1996 stock option-annuity swaps 
were dissolved. Each trust distributed its assets to its grantor, including 
the rights to payments under the private annuities.®®® Sam and Charles 
Wyly later assigned their annuity interests to their U.S. partnerships, 
Tallulah Ltd. and Stargate Ltd. 

Like the 1992 stock option-annuity swaps, the evidence indicates 
that the 1996 stock option-annuity swaps were orchestrated by U.S. legal 
counsel and facilitated by publicly traded corporations. In this instance, 
on the advice of counsel, the Wylys transferred millions of valuable 
stock options to newly created offshore trusts with no assets. The trusts, 
in turn, transferred them to offshore shell corporations in exchange for 
unsecured annuity agreements. Again, these transactions make no 
economic sense absent the tax deferral. The end result was that the 
Wyly-related offshore corporations took possession of 8.6 million stock 
options with an ascribed value of $1 18.4 million. The Wyly legal 
advisers took the same position they did in 1992, that the Wylys did not 
have to pay taxes on any of the $1 18.4 million in stock option 
compensation, unless and until they began to receive annuity payments 
from the offshore corporations years in the future. 

Together, the 1992 and 1996 stock option-annuity swaps moved 
offshore over 1 1 million stock options and warrants with a total ascribed 
value of about $160 million. All of these stock options and warrants 
represented compensation paid by Michaels, Sterling Software, and 
Sterling Commerce to Sam and Charles Wyly. On advice of counsel, the 
Wylys deferred paying taxes on any of this compensation, which not 
only put off millions of dollars in tax payments, but also provided the 


See, e.g., 1 1/27/96 letters from Chateky and Associates to Tallulah International Trust 
(PSI0013 1258-94) and Woody International Trust (PSI00132257-97). 

See, e.g., 12/31/96 “General Assignment From the Crazy Horse Trust to the Settlor of 
the Crazy Horse Trust” (PSI00009081-83); 12/31/96 “Acknowledgment of Receipt of Trust 
Assets” (PSI00093 1 7 1 )(regarding Sara Wyly’s receipt of assets from the Crazy Horse Trust); 
12/31/96 “Obligor’s Consent and Acknowledgment of Annuity Assignment” and “Assignee’s 
Consent and Acknowledgment to Assume Duties Under Annuity” (PSI00093 1 72-73)(regarding 
Locke’s consent to the assignment of the annuity from Crazy Horse Trust to Sam Wyly); and 
similar documents involving the Arlington Trust, Samia Investments, and Sam Wyly 
(PSI00093229-35); the Lincoln Creek Trust, Elegance, and Charles Wyly (PSI0002918I, 

84952); and the Woody International Trust, Soulieana, and Charles Wyly (PSI00013663-64). 
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offshore corporations with millions of U.S. securities that could easily be 
converted to cash and used for further investment. 

(e) 1999 and 2002 Stock Option Transfers For Cash 

A third set of transactions moved still more stock options offshore 
in 1999 and 2002. In contrast to the 1992 and 1996 transfers, these stock 
options were not exchanged for annuity agreements; instead they were 
exchanged for cash. In these transactions, Sam and Charles Wyly 
transferred a total of about 6 million Sterling Software and Sterling 
Commerce stock options directly to the offshore corporations in return 
for about $3 1 million. 

The Subcommittee was told by Wyly representatives that the 
Wylys reported the $3 1 million paid by the offshore corporations as 
taxable income and paid tax on it. On the advice of counsel, the Wylys 
took the position that the transfers of the stock options were final “sales” 
to unrelated third parties, even though the Wylys exercised direction 
over the offshore corporations and the trusts that owned them. Because 
the offshore corporations were unrelated parties, the Wylys and their 
advisers concluded that any further action taken by the offshore 
corporations to exercise the stock options or otherwise dispose of them 
imposed no obligation on the Wylys to report additional income 
obtained after the transfer. If the offshore corporations had instead been 
treated as related parties, the stock option transfers to those related 
parties would have been disregarded, and any stock option exercise 
gains would have produced income attributable to the original stock 
option holders, Sam and Charles Wyly. 

Some of the stock options that the Wylys had transferred to the 
offshore corporations were not exercised but were redeemed for cash in 
connection with the 2000 sale of Sterling Commerce. In March 2000, 
when SBC Communications, Inc. (SBC), now owned by AT&T, 
purchased Sterling Commerce, SBC paid cash for all outstanding 
Sterling Commerce stock options, including $74 million for the options 
held by the Wyly-related offshore corporations. SBC informed the 
Wylys at the time that it planned to report the $74 million as stock 
option compensation for Sam and Charles Wyly, the original stock 
option holders, by filing a 1099 with the IRS. Wyly representatives 
persuaded SBC not to report this compensation, however, and SBC 
never sent a 1099 filing to the IRS. SBC nevertheless took a 
compensation deduction for the $74 million. 

The details of the 6 million stock options sold offshore for cash can 
be summarized as follows. 
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1999 Cash Transfers. During the summer of 1999, according to 
sworn testimony provided by Sam Wyly in a deposition taken in a civil 
lawsuit, a decision was made to sell Sterling Software and Sterling 
Commerce.*’®’ He explained: “In July of ‘99 we retained Goldman 
Sachs with a view to the sale of two companies: First, Sterling 
Commerce ... and also Sterling Software. ... Goldman was retained by 
both Sterling Commerce and Sterling Software to find potential 
buyers.”*’’® At the time this decision was made, Sam and Charles Wyly 
held millions of stock options that had been granted to them as 
compensation from both companies. 

On about September 30, 1999, Sam and Charles Wyly transferred 
about 3.3 million options that had been granted to them by Sterling 
Software and Sterling Commerce to four Wyly-related offshore 
corporations. East Carroll, Elegance, Greenbriar, and Quayle.*’” In 
exchange, East Carroll and Greenbriar paid Sam Wyly about $ 1 7.8 
million, while Elegance and Quayle paid Charles Wyly’s partnership 
Stargate Ltd. about $9.3 million, for a total of about $27 million in 
offshore dollars.®’^ According to Ms. Hennington, Sam and Charles 
Wyly included all of the cash received from “selling” these stock options 
to offshore entities as taxable income on their 1999 tax returns. Sterling 
Commerce apparently took a corresponding tax deduction for this 
compensation;^” it appears that Sterling Software did not. 


7/26/05 deposition of Sam Wyly, Sam Wvlv and Ranger Governance. Ltd, v. 
Computer Associates International Inc. And Sterling Software. Inc. . Civil Action No. 3:04-CV- 
1984-B (N.D. Texas)(hereinafter “Sam Wyly Deposition"). 

Id. at 20. 

See chart entitled, “Transferring Assets Offshore," prepared by the Subcommittee 
Minority Staff, summarizing the offshore transfers of Wyly assets. See also 9/29/99 Assignment 
Agreements transferring the Sterling Software and Sterling Commerce stock options 
(PSI^ED00005980; HST„PSI0232 18-23); 7/23/02 letter from Computer Associates to Sam and 
Stargate Ltd. (PSI00059890-92)(describing transfers of Sterling Software options); 9/30/99 
untitled document circulated by Ms. Robertson to Sam and Charles Wyly and others identifying 
the number of stock options transferred in September 1999, their characteristics, and the “sales 
price" (HST_PSI0893 1 8); Subcommittee interview of Keeley Hennington (4/26/06 and 5/8/06) 
(confirming these stock options were transferred in exchange for cash). Sam transferred 
1,725,000 Sterling Software options and 462,500 Sterling Commerce options, while Charles 
transferred 900,000 Sterling Software options and 250,000 Sterling Commerce options, to the 
offshore corporations. East Carroll and Greenbriar are owned by trusts associated with Sam; 
while Elegance and Quayle are owned by trusts associated with Charles. 

See October 1999 faxes ordering Lehman Brothers to transfer funds from East Carroll 
and Greenbriar’s accounts to a Sam Wyly account (CC0i9988, 21648, 21720) and to transfer 
funds from Elegance and Quayle’s accounts to a Stai^ate Ltd. account (CC019661, 19666, 
24086). 


Information provided by SBC (7/13/06). 
Information provided by CA (7/20/06). 
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In early 2000, Computer Associates International Inc., now known 
as CA, Inc. (CA), made an offer to buy Sterling Software, and SBC 
made an offer to buy Sterling Commerce. By March 2000, both sales 
were complete. The Sterling Software sale was accomplished through a 
$4 billion stock transaction in which Sterling Software shares and 
options were converted into a smaller number of CA shares and options. 
That meant, for example, that the 2.6 million Sterling Software stock 
options that had been “sold” to the four lOM corporations in 1999, were 
converted into a total of about 1.5 million CA stock options. In contrast, 
the Sterling Commerce sale was accomplished through a $4 billion cash 
transaction. That meant, for example, that SBC redeemed for cash the 
712,500 Sterling Commerce stock options that had been “sold” to the 
offshore entities in 1999, as explained further below. 

Because the 1999 stock option transfers took place within six 
months of the sales of Sterling Software and Sterling Commerce, the 
stock options sent offshore got caught up in events that followed the 
sales. 


C A Proxy Contest. In July 2000, several months after completion 
of the Sterling Software sale, CA announced that it would miss earnings 
estimates, and its stock price dropped dramatically in a single day.®’ By 
2001, Sam Wyly had lost confidence in CA’s management. He 
established a new U.S. corporation. Ranger Governance Ltd., which 
launched a proxy contest to replace the CA board of directors with an 
alternate slate.®^ Mr. Wyly called for the resignation of the company 
founder and chairman of the board, Charles Wang, as well as the current 
chief executive officer, Sanjay Kumar. The 2001 proxy contest failed, 
but Mr. Wyly, through Ranger Governance, did not give up, launching a 
second proxy contest with the same objective in 2002. These proxy 
battles generated negative publicity for CA. 

In early 2002, one of the CA board members, Richard Grasso, then 
head of the New York Stock Exchange, arranged a private meeting in his 
office between Sam Wyly and Sanjay Kumar, and encouraged them to 
resolve their differences.®’ During this and two subsequent meetings, 
Mr. Wyly and Mr. Kumar reached a complex agreement to resolve a 


Sam Wyly Deposition at 31 (CA/MDTX000S81). According to a press report, Mr. 
Wyly later estimated that “he and his family trusts lost $50 million in one day.” “Wyly’s War," 
Forbes (4/25/05). 

“ Sam Wyly Deposition at 36 (CA/NDTX000584). See also 7/27/01 proxy statement 
filed by CA. 

Sam Wyly Deposition at 139-40 {CA/NDTX000687.88). 
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range of concerns.*’®* Among other actions, Mr. Wyly agreed to end his 
proxy contest, refrain from new proxy contests for five years, extend an 
agreement not to compete with CA for five years, and make a public 
statement in support of CA’s management. In return, among other 
matters, CA agreed to remove Mr. Wang from the CA board, elect an 
additional independent director, pay Mr. Wyly $10 million in partial 
reimbursement of the proxy contest expenses, and address some pending 
personnel matters related to former Sterling Software executives. CA 
also agreed to address issues related to the Sterling Software stock 
options that had been granted to Sam and Charles Wyly and transferred 
offshore. 

Stock options were included in the CA proxy issues resolved in 
2002, at the request of Sam Wyly.*^®® Mr. Wyly may have made this 
request in part because, earlier in 2002, the IRS had made an inquiry 
about the 1999 stock option transfers by Sam and Charles Wyly to East 
Carroll, Elegance, Greenbriar, and Quayle during a routine audit. The 
IRS had apparently asked “who the options were sold to so they could 
make a determination as to arms-length.”’®® In response, neither CA nor 
the Wylys had disclosed the relationship between the offshore 
corporations, their parent trusts, and the Wyly family.’®' 

2002 Letter Agreement and Additional Transfers. A letter 
dated July 23, 2002 sets forth the agreement reached between the Wylys 
and CA over stock options transferred to Wyly-related offshore 
corporations.’®’ In it, CA agreed to treat the 1999 stock option transfers, 
as well as a new set of stock option transfers in 2002, as sales to 


Id. at 132-34, 149-50, 152-56, 184 (CA/NDTX000680-S2, 697-98, 700-704, 732). 

H. at 127-28, 130 (CA/NDTX000675-76, 78), 

™ 6/12/02 email exchange between Ms. Heimington and Ms. Boucher (PSI00040005). 

H. In this email exchange, Ms. Hennington wrote in part: “If [the IRS] comes back 
asking for the owners of the companies, I plan to give him the trustees name.” Ms. Boucher 
responded in part: “[Cjouldn’t you say that based on the documentation provided in the 
transaction, you have no information indicating who the shareholders are?” 

When asked about this email exchange, Ms. Hennington admitted that, in fact, both she 
and Ms. Boucher knew the identity of the owners and shareholders of the offshore corporations. 
She also said that the IRS never actually asked for the company owners, so she did not have to 
answer the question. Subcommittee interviews of Ms. Hennington (4/26/06 and 5/8/06). 

7/23/02 letter from CA to Sam Wyly and Stargate Ltd. (PSI00059890-92). The letter 
is executed solely by CA. This letter was the subject of extensive negotiations between Wyly 
and CA representatives who began discussing the issue in July and apparently concluded their 
discussions in October. See, e.g., Sam Wyly Deposition, exhibits 49-53 (containing multiple 
drafts of 7/23/02 letter); series of emails from 8/19/02 until 10/30/02 (PSI_ED0001 1051-58). 
The documents suggest that the letter was actually signed in September or October 2002, and 
backdated to July. 
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independent third parties, even though the offshore corporations 
receiving the options and the trusts that owned the corporations were 
under the direction of the Wylys and benefitted them and their 
families.’®^ CA also agreed, with respect to the 1999 stock option 
transfers, not to file any 1099 or W-2 form attributing additional income 
to the Wylys when the offshore corporations exercised the stock 
options.’®'' Finally, CA stated that, while it would treat the amount of 
funds paid to the Wylys for the 2002 stock options as income, it would 
then treat that transaction as a final sale to a “third party” and, if the 
offshore corporations exercised the stock options, would not attribute 
any additional stock option gains to the Wylys as income. 

In addition to signing the letter, CA executed four stock option 
transfer agreements that acknowledged the 2002 stock option transfers 
from the Wylys to Greenbriar and Quayle, waived a five-day notice 
requirement, and amended the relevant stock option agreements to 
reflect the new ownership.™^ CA’s chief financial officer signed both 
the July 23, 2002 letter and the four stock option transfer agreements. 
CA indicated to the Subcommittee that, although the letter described the 
1999 and 2002 stock option transfers as “third party transactions,” the 


The first group of stock options addressed in the letter were the more than 2.6 million 
Sterling Software stock options which Sam and Charles Wyly had transferred to East Carroll, 
Elegance, Greenbriar, and Quayle in 1999, and which were later converted into nearly 1.5 
million CA stock options. 

The second group of options addressed in the letter involved stock options that had been 
held by the Wylys domestically but, in connection with the letter, were being transferred 
offshore in 2002. They consisted of another 2.6 million Sterling Software stock options that had 
been granted to Sam and Charles Wyly as compensation years earlier, held by them 
domestically, and converted after the 2000 sale of the company into about 1.5 million CA 
options. The letter states that on 7/23/02, the same date as the letter itself, the Wylys were 
transferring the 1 .5 million CA stock options to two offshore corporations, Greenbriar and 
Quayle. 


™ Again, this tax position assumes that the offshore corporations that received the stock 
options were unrelated to the Wylys. If the offshore corporations were treated as related parties, 
the 1978 Treasury regulations, cited earlier, would apply and require that the 1999 transfers be 
disregarded and any stock option exercise gains be attributed as taxable income to the original 
stock option holders, Sam and Charles Wyly. The letter also implies that compensation was 
actually reported in 1999, when the stock options were transferred to the offshore entities in 
exchange for about $27 million in cash, but the documentation produced to the Subcommittee by 
CA suggests that Sterling Software did not, in fact, report this $27 million as Wyly income on 
1099 or W-2 forms filed in 1999. 

See 9/30/02 Agreement to Transfer Stock Options and Amend Stock Option 
Agreement, executed by CA, the relevant offshore corporation, and either Sam or Charles Wyly 
(CA/MDTX000860-63); related emails dated 8/19/02 to 10/30/02 (PSI__ED0001 1051-58). Sam 
Wyly transferred options to buy 859,185 CA shares at an exercise price of $25,071 per share and 
1 1 2,680 CA shares at $24. 1 835 per share to Greenbriar, while Charles Wyly transferred options 
to buy 450,720 CA shares at $25 .07 1 per share and 56,340 CA shares at $24. 1 835 per share to 
Quayle. The total number of CA stock options involved in these sales was 1,478,925. See 
7/23/02 letter from CA to Sam Wyly and Stargate Ltd. (PSI00059890-92). 
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company knew at the time that the four offshore corporations who 
purchased the stock options were not completely independent third 
parties, but were associated with Sam and Charles Wyly.™* 

In exchange for the 1.5 million options, Greenbriar apparently paid 
Sam Wyly about $2.5 million, and Quayle apparently paid Charles Wyly 
about $1.3 million, for a total of about $3.8 million.™^ This amount is 
substantially less than the approximately $15 million that the same two 
offshore corporations paid for the same number of shares in 1999, but 
CA’s shares had dropped in value over the intervening three years. The 
$3.8 million in offshore dollars was wired to Sam and Charles Wylys’ 
accounts in the United States. 

CA told the Subcommittee that, to date, none of the four offshore 
corporations that obtained CA stock options from the Wylys has 
exercised those options, perhaps due to relatively low CA stock prices in 
the wake of a significant accounting scandal.™* If the stock options were 
to be exercised prior to their expiration dates in 2006 and 2007, CA told 
the Subcommittee that it would take into consideration the 2003 IRS 
Notice disallowing the executive stock option tax shelter, and re- 
evaluate whether to treat the stock option gains as compensation 
attributable to the Wylys. Currently, the four offshore corporations 
collectively hold nearly 3 million CA stock options. 

Sterling Commerce Options. The transactions just discussed 
involved Sterling Software stock options. Transactions involving the 
Sterling Commerce stock options raise different issues. These Sterling 
Commerce options were moved offshore in two batches, through the 
1996 stock option-annuity swaps and the 1999 transfers. 

The first Sterling Commerce options were issued in February 1996, 
in anticipation of its initial public offering of stock. The company gave 
options to a number of its executives, including Sam and Charles Wyly 


Subcommittee interview of CA representatives (4/1 1/06). See also 6/20/00 email 
from Ms. Hennington to CA (PSI_ED00081631-32)(listing 1999 stock option transfers and 
indicating which the four offshore corporations receiving options was associated with Sam Wyly 
and which w'as associated with Charles Wyly). 

™ See, e.g., 7/29/02 emails between Ms. Hennington and CA (PSI_ED00010321, 26- 
29). See also 2002 W-2 Fonns issued by Computer Associates International Inc. to Sam and 
Charles Wyly, provided by CA to the Subcommittee without bates numbers. 

™ In 2004, CA admitted filing misleading financial reports which, among other matters, 
overstated its revenues. See, e.g., United States v. Computer Associates International Inc. , Case 
No. 04-CR-837, Deferred Prosecution Agreement (E.D.N.Y. 9/22/04). In 2005 and 2006, a 
number of its senior officers, including former CEO Sanjay Kumar, pled guilty to accounting 
fraud or related charges. See, e.g., transcript of guilty plea by Mr. Kumar, United States v. 
Richards. Case No. 04-CR-846 (E.D.N.Y. 4/24/06). 
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who were then company directors.’®* Sam Wyly obtained 3 million 
options, while Charles obtained 1 .6 million. Three weeks later, on 
March 7, 1996, both men transferred all of these stock options offshore 
as part of the 1996 stock option-annuity swaps. Sam Wyly transferred 3 
million stock options to Crazy Horse Tmst which, in turn, transferred 
them to Moberiy in exchange for a private annuity. Charles Wyly 
transferred 1 .6 million stock options to Woody International Trust 
which, in turn, transferred them to Elysium in exchange for a private 
annuity. 

From 1996 until 1999, Moberiy and Elysium exercised some of the 
Sterling Commerce stock options, sold some of the shares, and 
transferred some of the options to Devotion and Elegance.”® In 
September 1999, as explained earlier, Sam and Charles Wyly transferred 
another 712,500 Sterling Commerce stock options offshore to 
Greenbriar and Elegance. 

In March 2000, SBC Communications completed its purchase of 
Sterling Commerce in a $4 billion cash transaction, paying $44.25 per 
share. As part of that transaction, SBC redeemed all outstanding 
Sterling Commerce stock options and paid option holders cash equal to 
the difference between $44.25 and the option strike price.”' As a result, 
on March 27, 2000, SBC paid Moberiy $46,575,000, and Elysium 
$27,337,500, for a total of nearly $74 million.”’ 


^ See, e.g., 2/12/96 “Sterling Commerce, Inc. 1996 Stock Option Plan: Stock Option 
Agreement” with Sam Wyly (PSI00085949-52). 

See, e.g., 2/17/00 emails exchanged between Ms. Robertson and Ms. Boucher about 
these stock option transactions (MAV007928-36), including a detailed chart prepared by Sterling 
Commerce personnel (MAV007932). 

See, e.g., 1/1 1/01 letter from SBC to Sam Wyly (PSI00063565); undated chart 
produced by the Wylys listing the Sterling Coimnerce stock option holdings of the offshore 
entities, identifying the relevant strike price for the options, and estimating the likely proceeds 
and net proceeds from the SBC redemption at $44.25 per share (PSI_ED00046876). The list 
includes stock options from both the 1996 stock-option annuity swap and 1999 transfers. 

See 5/1 1/06 letter from AT&T to the Subcommittee. (AT&T now owns SBC.) A 
chart apparently prepared for the Wylys in 2000 (PSI_ED00046876), indicates that, at the time 
of the SBC offer, five offshore corporations. Devotion, Elegance, Elysium, Greenbriar, and 
Moberiy, belonging to five different Wyly-related offshore trusts, held about 4.5 million Sterling 
Commerce stock options. Despite that chart, the evidence is clear that SBC paid only two of the 
corporations, Moberiy and Elysium, for all of the options held offshore. Moberiy, which is 
associated with Sam Wyly, appears to have been paid for all the stock options on the chart listed 
as being held by lOM corporations associated with him; and Elysium, which is associated with 
Charles Wyly, appears to have been paid for all the stock options on the chart held by lOM 
corporations associated with him. The two payments suggest that the offshore entities must have 
coordinated and consolidated their stock option holdings before dealing with SBC. 
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On January 1 1, 2001, SBC sent a letter to Sam Wyly informing 
him that “SBC is preparing to issue a Form 1099 to you/your trust 
showing taxable income of $46,575,000. If you are aware of any reason 
that this Form 1099 should not be issued, please contact [the 
company].”’’^ A similar letter informed Charles Wyly that SBC was 
planning to issue a 1099 form attributing income to him totaling 
$27,337,500.^'^ 

Representatives of the Wylys promptly contacted SBC to persuade 
the company not to file the 1099 forms reporting the $74 million. Ms. 
Bennington apparently spoke with A1 Hoover, Sterling Commerce’s 
former general counsel who had moved to SBC’s legal department after 
the 2000 sale.’’^ On January 26, 2001, Rodney Owens of the Meadows 
Owens law firm sent letters to SBC as legal counsel for Elysium and 
Moberly, asserting that no 1 099 form had to be filed since both 
companies were foreign corporations not subject to U.S. tax.”® On 
February 2, 2001, Mr. French sent SBC a two-page memorandum with a 
collection of supporting documents, explaining why no Wyly 
compensation should be reported to the IRS.^’’ The memorandum 
described the 1996 stock option-annuity swaps involving Sterling 
Commerce stock options, and noted that the transfers “were disclosed to 
[Sterling Commerce] management in 1996 when they occurred.” It 
stated that, had the stock options been transferred in exchange for cash, 
“there would have been a taxable event at that time, triggering an income 


1/1 1/01 letter from SBC to Sam Wyly (PSI00063565). 

1/1 1/01 letter from SBC to Charles Wyly (PSI00063567). 

See 1/17/01 email from Ms. Hennington to Ms. Boucher (PSI-WYBR00607)(“A1 
Hoover is sending over some info from SBC’s tax department on 1099's. They are saying there 
is nothing in their file to show why the offshore trusts should not be issued a 1099 and they plan 
to do so at 1/3 1 unless they receive documentation from us. ... Evan wants me to call Rodney 
which I will do 1/17/01 email from Ms. Hennington to Rodney Owens about issue (PSI- 
WYBR0060S). 

See 1/26/Oi letters from Meadows Owens, signed by Mr. Owens, to SBC in which 
Mr. Owens stated that he represented Elysium (PSRWYBR00612-13) and Moberly (PSI- 
WYBR00616-i7). While it is true that 1099s normally do not need to be issued for payments 
made to foreign corporations not subject to U.S. tax, neither letter addressed the real issues at 
stake, whether the offshore corporations were related parties to the Wylys, whether the stock 
option compensation had to be attributed to the Wylys, and whether 1099 forms had to be issued 
with respect to Sam and Charles Wyly. 

2/9/01 memorandum to file by Mr. French, provided to the Subcommittee by SBC 
(without bates numbers), with five attachments: the March 1996 transfer by Sam Wyly of three 
million Sterling Commerce stock options to the Crazy Horse Trust, the subsequent transfer of the 
options from the Trust to Moberly, the private annuity agreement obtained in exchange, the legal 
opinion letter to the Crazy Horse Trust provided by Chatzky and Associates, and a 2/7/01 
valuation of the annuity agreements by Milliman & Robertson, Inc. Mr. French had severed 
business ties with the Wyly family two months earlier, but nevertheless agreed to provide them 
the memorandum on this matter. Subcommittee interview of Mr. French (4/21/06). 
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tax liability on the part of SW, CJW and EW and a corresponding tax 
deduction on the part of [Sterling Conmierce]. However, in exchange 
for such options, SW, CJW and EW received private annuity agreements 
... with annual payments commencing after a period of deferral. ... As of 
this date, payments have not yet commenced.” In other words, the 
memorandum claimed that no taxes were due on the Wyly stock option 
compensation because the stock options had been transferred to 
independent parties in exchange for private annuities of equivalent 
value, and that taxes had to be paid only when the Wylys began 
receiving the promised annuity payments years later. The memorandum 
also stated that Sterling Commerce management had “agreed to the 
deferred tax treatment of the Annuities” in 1996. It noted further that the 
“independent foreign entities that had purchased the options” were “not 
subject to U.S. income taxation.” 

On March 28, 2001, Ms. Hennington sent the following email to 
Sam and Charles Wyly, Ms. Robertson, Ms. Boucher, Mr. French, and 
others, indicating that SBC had agreed not to report the $74 million to 
the IRS; 

“Wanted to let everyone know that I heard a final answer 
from SBC today that they will not be issuing any 1 099's to 
Sam, Charles or Evan for the option exercises. They are 
sending a letter to me with what information they need. The 
good news is that I do not think they are going to require 
anything from the trustees or directors directly. They seem to 
be most focused on the annuity payout schedules and getting 
yearly updates on these. We also will not need to do any 
indem[nity] agreement with regard to penalties. 

“The only issue they are looking into is whether they have 
any reporting requirements with regard to payments to 
foreign corporations. I have a call into Rodney to check this 
out (they do not sound too concerned about it). They also 
said there is a very slim chance they may find a strong 
enough position to take a deduction on their return this year. 

If they do and are audited the private annuity agreement 
could be challenged. Again, they did not think this was a 
high likelihood and we will likely have this risk whenever 
they take the deduction. 
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“I will keep everyone informed when I get their letter, but 
looks like we do not have to worry about any 1099's 
surfacing.”^'® 

Subsequently, although SBC did not file the 1099 forms declaring 
the compensation, it nevertheless took a 2000 tax deduction for the $74 
million it had paid to the offshore corporations, treating the payments as 
stock option compensation.”^ When asked about this contradiction - 
taking a tax deduction for compensation that SBC did not report to the 
IRS - SBC told the Subcommittee that it was their understanding that, 
because the $74 million had been paid to the offshore corporations, tax 
code Section 6041 excused them from filing 1099s for payments made 
to foreign corporations. 

SBC provided a copy of a 2001 memorandum prepared by Ms. 
Hennington, advising the company that it had no obligation to file a 
1099 due to the Section 6041 exception; it had no obligation to withhold 
any portion of the payments made to the offshore corporations under tax 
code Sections 881 and 1442; and it had no obligation to file a related 
Form 1042-S with the IRS.’^“ This analysis, however, does not address 
the real issue - whether SBC had to report the $74 million paid to the 
offshore corporations as income to the original stock option holders, 
Sam and Charles Wyly. SBC’s position also ignores Treasury 
Regulation Section 1.83 -6(a)(2) which provides that a corporation may 
take a deduction for stock option compensation under IRC Section 83 
only if the option holder includes the stock option gains in income, 
unless the corporation issues a W-2 or 1 099 form reporting the 
compensation to the IRS.’^' 


3/28/01 email from Ms. Hennington to Sam, Charles and Evan Wyly, Ms. Robertson, 
Ms. Boucher, and Mr. French on SBC (PSI00088942). 

Information provided to the Subcommittee by SBC’s legal department. Section 83(h) 
of the tax code permits an employer to deduct only the amount of stock option gains included in 
the employee’s income during the year, yet here, SBC knew that the Sam and Charles Wyly did 
not plan to include any of the $74 million in their 2000 income. 

See 9/12/01 email from Ms. Hennington to John Brockman of SBC and attached 
“Memo to File” regarding “Sale of Sterling Commerce Options to SBC,” produced by SBC 
without bates numbers. Ms. Hennington wrote in part: “Attached is the memo I did for our files 
after discussions with our attorneys. Please review and let me know your thoughts.” See also 
5/2/01, 6/8/02, and 7/5/01 emails exchanged between Ms. Hennington and Lawrence Ruzicka of 
SBC’s legal department (produced by SBC without bates numbers){discussing whether SBC was 
obligated to withhold 30 percent of the payments to the offshore corporations under Section 
1442, and file Form 1042-S with the IRS). 

™ See response by Wyly legal counsel to an IRS inquiry (PSI00090729, 1883). 
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(1) Current Status of Private Annuities 

Altogether, the 1992, 1996, 1999, and 2002 transactions moved 
more than 17 million Wyly stock options and warrants offshore.’^^ 

About 1 1 million of those stock options and warrants were exchanged 
for private annuities. The 1992 transactions involved nearly 3 million 
stock options and warrants valued by the parties at $41.8 million, while 
the 1996 transactions involved 8.6 million options valued by the parties 
at $1 18.4 million, for a total of about $160 million. The stock options 
and warrants ended up being held by 20 offshore corporations, of which 
twelve held annuities payable to Sam Wyly and eight held annuities 
payable to Charles Wyly or his wife. 

Over the following years, the Wyly family office closely tracked 
the value of the private annuities and the annual payments that each 
agreement would be required to provide once the annuitants reached the 
specified age for payments to begin. These valuations fluctuated in part 
due to the varying interest rates used to determine the net present value 
of payments due in the future. To calculate the net present value of the 
annuities, the Wyly family office repeatedly obtained written annuity 
valuations from Milliman & Robertson, Inc., a large actuarial firm with 
offices in Texas. The key contact at the firm was Eric Ammann, 
described as a principal in the Texas office. When Mr. Ammann later 
moved to Retirement Horizons, Inc., a smaller Texas actuarial firm, the 
annuity valuations were performed by that firm. 

Annuity Adjustments. On two occasions in 1998 and 2004, 
adjustments were made to the terms of the annuities which increased 
their overall value and resulted in an increase in the amount of payments 
due under them. By the end of 2004, the overall value of the private 
annuities and the total amount of payments required to be paid under the 
agreements had more than tripled, from a total of $158 million to about 
$483 million. 

1998 Adjustment. The first adjustment occurred in January 
1998, when all 20 of the annuity agreements were amended to delay the 
commencement date of the first annuity payment by four years.’^^ These 


In addition to these offshore transfers made by the Wylys, Michaels Stores sold four 
million shares to five Wyly-related offshore corporations, Audubon Assets (then called Fugue), 
Devotion, Elegance, Locke, and Quayle, in private transactions that took place in March 1996, 
December 1996, and February 1997, in exchange for cash totaling about $40 million. See, e.g., 
4/29/96 10-K405/A filing by Michaels; 5/2/97 10-K filing by Michaels; 12/23/96 and 5/20/97 
Schedules 13D filed by Trident with respect to Michaels shares. 

See, e.g., chart entitled “Summary of Private Annuities” (PSI00040139); 1/31/98 
“Amendment of Private Annuity” related to annuity agreement between Locke and Sam Wyly 



387 


- 222 - 

amendments meant that the first annuity payment due under the 20 
annuity agreements was postponed from October 1999 to October 2003. 
The added four years also meant that the offshore corporations could 
continue to use and invest the assets that had been sent to them offshore 
without having to make any annuity payments to the Wylys in the 
United States that could be taxed. 

The 1998 amendments to the annuity agreements did not specify 
the interest rate to be applied during the additional four-year deferral 
period. In December 1998, Milliman & Robertson recalculated the 
value of the 20 private annuities using a 5.4 percent per annum interest 
rate, which was the IRS-recommended rate applicable during the month 
of December. This interest rate was used to determine the value of each 
annuity, taking into account the additional four-year deferral period. 

The general impact on the annuities was to increase their overall value as 
well as to increase the amount of the annual payment due under each 
agreement. For example, according to the calculations, the annual 
annuity payment owed under the Little Woody annuity increased from 
the original projected amount of $909,050 in 1992, to $1,363,889 in 
1998, an increase of nearly 50 percent.™ 

In May 2000, Ms. Boucher suggested to Ms. Robertson that the 
annuity values be recalculated again.’^* She wrote: “I spoke with Eric 
Ammann today. I think they should recalculate the annuity payments as 
follows. ... Eric Ammann doesn’t fully understand the annuities, and is 
not happy to tell us which way to go. Since it could be a tax issue ... I’m 
happy to run it by Rodney, but maybe Keeley should consider it too, or 
even think about asking EY [Ernst & Young].” 

It is unclear whether her proposal was followed, but over the next 
few years, the present value of the private annuities continued to 
increase. By 2001, written valuations showed that the annuities had a 


(PSI00093 1 74-75) and between Soulieana and Charles Wyly (PSI00009469-70). 

See, e.g., 7/23/04 letter from Retirement Horizons, Inc., Eric Ammann, Principal, to 
Mr. Francis Webb, c/o Little Woody Ltd., on “Modifications to the Private Annuity between 
Little Woody Limited and Charles J. Wyly, Jr. dated April 15, 1992” (PSI00078316-19). See 
also “Private Annuity Valuations (Revised* 3/3/99)” prepared by Milliman & Robertson 
(PSI00040135-39). 


5/16/00 email from Ms. Boucher to Ms. Robertson {PS1_ED00048169). 
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net present value of about $252 million.™ Two years later, by the end 
of 2003, the value had increased again, to about $437 million.’^’ 

2004 Adjustment. In 2004, a formal change was made in the 
methodology used to value the private annuities, and the new 
methodology further increased the annual payments required to be made 
under the annuity agreements. An undated chart entitled, “Comparison 
of Retirement Horizon Annuity Valuations” as of December 31, 2003, 
shows that three valuation alternatives were considered, using different 
interest rates and different dates on which those rates would be 
applied.’^® Each alternative produced different amounts of annual 
payments due under the private annuities, with the 1992 annual payment 
totals ranging from $133 to $149 million, and the 1996 annual payment 
totals ranging from $329 to $350 million. In July 2004, new values were 
calculated. 

In a July 2004 letter, for example. Retirement Horizons applied the 
new methodology to an annuity held by Little Woody, and calculated 
“an increase in the annual annuity payment.”’^’ A “history of the 
calculated annuity payments” due under the Little Woody annuity, 
included in the letter, showed that the annual payment had grown from 
the original projected amount of $909,050 in 1992; to $1,363,889 in 
1998; to $1,459,871 in 2004.™ 


™ See, e.g., PS10003S779, 45213 (together valuing the annuities at about $252 million). 

12/31/03 letter from Retirement Horizons, Inc. to Ms. Boucher at the Irish Trust 
Company (PSI00040 189-93). 

Undated chart entitled, “Comparison of Retirement Horizon Annuity Valuations: 
December 31, 2003 Valuations” (PSI00040193). 

™ 7/23/04 letter from Retirement Horizons, Inc., Eric Ammann, Principal, to Mr. Francis 
Webb, do Little Woody Ltd., on “Modifications to the Private Aimuity between Little Woody 
Limited and Charles J. Wyly, Jr. dated April 15, 1992," with copy faxed to Michelle Boucher 
(PS1000783 16-19). In the letter, the firm explained as follows: “When the original deferment 
calculations were completed several years ago, the discount rate used was the rate ... in effect at 
the end of the year that the contract was modified (1998). Thus, the discount rate used was the 
December, 1998 Federal Mid-term Rate of 5,4%, However, the Contract amendment was 
effective eleven months earlier in January of 1998, Furthermore, this eleven month period 
experienced a significant change in the Federal Mid-terra Rate, as the January 1998 rate was 
7.2%. ... Given this degree of change in the applicable discount rate between January and 
December of 1998, coupled with the valuation principle that an amendment to the terms of the 
Contract that affects the timing of the receipt of the annuity payments should be accomplished 
based upon a current market discount rate, the new payment amount ... is the more appropriate 
payment value.” 

™ Id. The letter also noted that the fiist payment under the Little Woody annuity had 
been made in October 2003 in the amount of $1,363,889, which meant that, due to the 
recalculation, an additional payment of $99,05 1 was owing. 
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On August 2, 1994, a letter containing virtually identical phrasing 
and analysis required an increase in the annual payments due under the 
private annuity provided by Elegance.”' A “history of the calculated 
annuity payments” due under the Elegance annuity showed that the 
annual payment had grown from the original projected amount of 
$1,380,999 in 1996; to $2,461,209 in 1998; to $2,634,138 in 2004. A 
virtually identical letter dated June 9, 2004, addressed to IFG, performed 
the same analysis for the East Carroll annuity, requiring an increase in 
its annual payment from the original projected amount of $1,956,558 in 
1992; to $2,934,569 in 1998; to $3,142,095 in 2004.’” 

It is unknown whether similar letters were sent to the other 17 
corporations holding annuities payable to the Wylys. What is known is 
that, by the end of 2004, an internal Wyly financial document valued the 
20 offshore annuities at about $483 million.”^ The Subcommittee saw 
no documentation indicating that, as one might expect in a truly arm’s- 
length relationship, any offshore corporation, parent trust, or trustee 
raised an objection to the tripling of their payment obligations. 

Annuity Payments. When the 1992 and 1996 annuities were first 
established, the dollar values specified in the annuity agreements 
produced a combined total value of about $158 million. By the end of 
2004, internal Wyly financial reports showed that the combined value of 
these same annuities had tripled to about $483 million, requiring the 
offshore corporations to make significantly larger annual payments than 
originally specified. 

The first two payments due under the 20 private annuities were 
made by Little Woody and Roaring Creek to Charles Wyly in October 
2003.’” By 2004, all ten of the 1992 annuities commenced making 


8/2/04 letter from Retirement Horizons, Inc., Eric Ammarm, Principal, to Mark Lewin 
of Close Trustees (lOM) Ltd. on “Modifications to the Private Annuity between Elegance 
Limited and The Lincoln Creek Trust dated February 22, 1 996,” (PSI00058430-3 1 ). 

6/9/04 letter from Eric Ammann to IFG International (PSI_ED00014767-68)(copy is 
unsigned and not on letterhead so it is not certain that it was sent). 

12/31/04 document entitled, “Annuity Pricing” (PSI_ED00024122-23)(pricing the 
annuities each year from 12/31/00 to 12/31/04). The $483 million includes only the 20 offshore 
annuities payable to Sam, Charles or Charles’ wife. See also, e.g., 12/31/04 financial report 
entitled, “Family Offshore” (PSI_ED00095235) (showing an “Aimuity Payable” for the offshore 
system of $507,794,514); 12/31/04 financial report entitled, “Global SW Family” 
(PSLED00095232-33) (showing an “Annuity Payable” of $341,370,493); and 12/31/04 
financial report entitled, “Global CW Family” (HST_PS1006887) (showing an “Annuity 
Payable” of $166,424,021), The figures in the financial reports include offshore annuities 
payable not only to Sara, Charles and Charles’ wife, but also to Sam's son and son-in-law. 

The payment dates for the 20 offshore annuities are set out in an undated chart, likely 
prepared in 1999, entitled “Summary of Private Annuities” (PSI000401 39). 
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annual payments to Sam, Charles, or Charles Wyly’s wife. The 1996 
annuities payable to Charles Wyly are scheduled to commence making 
annual payments to him in October 2006, while the 1996 annuities 
payable to Sam Wyly are scheduled to commence making annual 
payments in 2007. According to a chart prepared for the Wylys at the 
end of 2004, when all 20 annuities are activated - which should take 
place in 2007 - the twelve offshore corporations obligated to make 
payments to Sam Wyly were expected to pay him a total of about $42.8 
million that year, while tlie eight offshore corporations obligated to 
make annual payments to Charles Wyly or his wife were expected to pay 
them a total of about $20.6 million during that year.’^^ 

The Subcommittee was told that, to date, one annuity payment has 
been missed and remains unpaid. A scheduled payment for $1,138 
million should have been paid by Roaring Creek to Charles Wyly in 
November 2005.”® Roaring Creek is an lOM corporation owned by the 
Pitkin Trust, which was established by Charles Wyly and benefits his 
family. The Pitkin Trustee apparently informed Mr. Wyly that Roaring 
Creek had failed to make the required annuity payment, because it had 
insufficient assets.”’ Although the payment was due on November 1, 
2005, the Subcommittee was told that, to date, Mr. Wyly had not made a 
written request for payment.’^* 

Since 1992, Roaring Creek has been an active participant in 
activities undertaken by the Wyly-related offshore entities, as described 
in subsequent sections of this Report. For example, it was one of the ten 
lOM corporations that participated in the 1 992 stock option-aimuity 
swaps, obtaining 1 87,500 Michaels stock options.”* It apparently 
exercised these stock options and sold most of the shares in 1992.’“'“ 
Other documents suggest that Roaring Creek issued a loan for more than 
$1 million to Little Woody in 1992 (PSI00028097-98, 1 18054, 
CSFB0007000); obtained a $414,000 loan from Roaring Fork in 1993 
(PSI00128354, PSI00127139); issued a loan for $1.5 million to Castle 


See undated document providing “Value of Annuity at 12/31/04” for Sam and Charles 
Wyly (PSLED00024950-53), 

Information provided by Ms. Hennington’s legal counsel (5/30/06). 

Subcommittee interview of Ms. Hennington (4/26/06). 

”* Information provided by Ms. Hennington’s legal counsel (5/30/06). 

Private Annuity Agreement involving Roaring Creek, Schedule A (PS100133289- 

305). 

See 4/20/92 letter from Mr. French and Ms. Robertson to Lome House (PSI00028097- 
98); “Roaring Creek Limited Summary of Profit & Loss on Investments for the Period 1/05/92 to 
3/11/93” (PSIOOl 28352). 
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Creek International Trust in 1993 (PSI00I28354, 128357, 
PSI_ED00094807); issued a loan of more than $100,000 to Scottish Re 
in 1994 (PSI00121413, 136238, 137814); issued a $1.4 million loan to 
Roaring Fork in 2000 (CC01631 1); and obtained a $1 million loan from 
the Bulldog Trust in or before 2004 (PSI_ED00094521-23). In addition, 
in 2000, Roaring Creek appears to have been a lender to and one of four 
owners of First Dallas International Ltd., part of a private investment 
fund established by Charles Wyly.’'" These transactions suggest that 
Roaring Creek has assets of its own as well as a history of being able to 
borrow funds from other Wyly-related offshore entities. In addition, the 
Subcommittee has been told that its parent, the Pitkin Trust, has 
considerably more than $1.1 million in assets and could lend funds to 
Roaring Creek to satisfy the missing annuity payment.’'*^ It is unclear 
why neither the Pitkin Trust nor any other Wyly-related offshore entity 
has provided Roaring Creek with the funds needed for the annuity 
payment.”^ 

If Roaring Creek were to continue to default on its unsecured 
annuity obligation, the Wylys could choose to sue the corporation and its 
parent trust in the Isle of Man to obtain payment. Alternatively, the 
Wylys could choose to accept the default and simply allow the untaxed 
annuity assets to remain offshore. Accepting this default would free Mr. 
Wyly of any obligation to pay U.S. tax on the funds that he otherwise 
would have received from Roaring Creek. 

If annuity payments were to be missed by any of the other lOM 
corporations, the Wylys would face the same choice of filing an lOM 
lawsuit to obtain payment or accepting the default and allowing the 
annuity assets to remain offshore and untaxed. Ms. Bennington told the 
Subcommittee that, as far as she knew, the Wylys had no plans to forego 
the annuity payments, because they were planning to use the funds to 
help them meet their financial goals and obligations. She also told the 
Subcommittee that the Wyly family office had obtained legal advice that 


See 5/28/02 emails between Louis Schaufele of Bank of America and Ms. Hennington 
(PSI_ED00006917)(Mr. Schaufele wrote: “Could you tell ... me whom the owners of T' Dallas, 

I assume that it is lOM corps.” Ms. Hennington responded: “[T]he companies are: Roaring 
Creek Limited, Roaring Fork Limited, Elysium Limited, Elegance Limited.”). For more 
information about First Dallas International, see Report section on Supplying Offshore Dollars to 
Wyly Business Ventures, below. 

"• Subcommittee interview of Ms. Hennington (4/26/06). 

Because the Pitkin Trustee, the lOM office of Trident, refused to meet or discuss 
client specific matters, the Subcommittee has been unable to obtain its views on this issue. 
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the offshore corporations could meet their obligations with in-kind 
contributions of assets in lieu of cash payments.’'’'* 

The Subcommittee was told that, to date, the Wylys have received 
about $35 million in annuity payments.’'’^ The next annuity payments 
are due in October 2006. 

(g) Analysis of Issues 

The 17 million stock options and warrants moved offshore over a 
ten-year period, from 1992 until 2002, represented at least $190 million 
in compensation provided to Sam and Charles Wyly by Michaels, 
Sterling Software, and Sterling Commerce.’'*® Of this $190 million, Sam 
and Charles Wyly appear to have reported $3 1 million as taxable income 
in 2002. Since 2003, another $35 million was transferred to the Wylys 
in the form of annuity payments, for which taxes were presumably paid. 
It appears that the remaining $124 million in stock option compensation 
remains offshore and untaxed. 

The U.S. publicly traded corporations that issued the stock 
options could have reported to the IRS the stock option gains realized 
when the options were exercised, but chose not to do so. The 20 
offshore corporations that exercised the stock options and warrants then 
sold the shares or used them in securities transactions to produce 
additional income that was also untaxed. 

The offshore transfers at the center of this case history involve 
sending valuable stock options and warrants to newly created shell 
entities with no employees, offices, or assets, in exchange for unsecured 
promises to make annuity payments years in the future. These 
transactions do not make economic sense, unless the recipients of the 
assets are understood to be related parties under the direction of the 
persons who sent the assets offshore. 

Also key to understanding these transactions is the immense effort 
that was undertaken to keep them secret. Securities were directed to 


Subcommittee interview of Ms. Heimington (4/26/06). 

Information provided by Ms. Hennington’s legal counsel as of 7/21/06. 

The $190 million was calculated as follows. The annuity agreements in 1992 and 
1996 ascribed a fair market value of about $160,2 million to the 1 1 million stock options 
involved in those transactions. Another 6 million stock options were exchanged for $31 million. 
By the Wylys’ own calculation, then, their stock option compensation totaled $191.2 million. 
This valuation figure is conservative, since it does not include the additional millions of dollars 
in gains obtained when the 1 1 stock options were exercised, nor the additional $33 million 
obtained when SBC paid $74 million for the 6 million options. 
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shell corporations in Nevada which sent them to lOM corporations 
bearing the same corporate names. Offshore grantor trusts were 
established to act as intermediaries for stock options intended to be 
transferred to still other offshore entities. Public corporations were 
persuaded not to file W-2 or 1099 forms reporting stock option gains to 
the IRS. A public corporation that made nearly $74 million in cash 
payments to offshore corporations was told it had no legal obligation to 
file forms reporting those payments to the IRS. When the IRS asked 
CA, in 2002, about Wyly stock option transfers to four offshore 
corporations, no one disclosed to the IRS that the offshore corporations 
were owned by trusts benefitting the Wyly family. In short, the extent of 
the stock option compensation sent offshore was kept hidden from the 
IRS. 


Five publicly traded corporations, Michaels, Sterling Software, 
Sterling Commerce, SBC and CA, facilitated these offshore transfers 
and helped the Wylys avoid the immediate payment of taxes on their 
stock option compensation. Michaels and Sterling Software allowed the 
transfer of stock options that were supposed to be nontransferable. Four 
of the five amended their ownership records to accept stock option 
ownership by the offshore corporations. All five chose not to file 1099 
or W-2 forms reporting Wyly stock option compensation to the IRS. All 
but one gave up taking raulti-million-dollar tax deductions for the Wyly 
stock option compensation. As part of a repricing of all its employee 
stock options, Michaels even repriced the stock options held by the 
offshore entities, substantially increasing their value. None conducted a 
detailed investigation into the true relationship between the offshore 
entities and the Wylys to determine whether, in fact, they were 
independent or related parties. 
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The Wylys have contended that they did not escape taxes on their 
compensation income; they merely deferred the taxes due until the 
annuity payments began. More than ten years passed from when the 
first stock option went offshore in 1992, until the first annuity payment 
was made in 2003. To date, about $35 million in annuity payments have 
been made and presumably included in Wyly taxable income. That 
means the bulk of the stock option compensation, about $124 million out 
of $ 1 90 million, remains offshore and untaxed. Moreover, the first and, 
to date, only default on a promised annuity payment took place in 
November 2005. If more follow, many millions of dollars of imtaxed 
compensation may remain offshore and untaxed. 

This case history is not one in which the Wylys sent assets offshore 
to purchase an annuity from an independent party, kept their distance, 
and waited for the annuity payments to begin. As other sections in the 
Report show, the Wylys and their representatives continually exercised 
direction over the offshore assets, directing when the stock options 
should be exercised, how the proceeds should be invested, and what 
should be done with the resulting cash. In response, the offshore entities 
invested their untaxed dollars in Wyly-related business ventures, 
acquired U.S. real estate, financed the construction of multiple 
residences, and purchased furnishings, artwork, and jewelry used by 
Wyly family members. 

The next section explains how the offshore corporations, under the 
direction of Sam and Charles Wyly, converted the 17 million stock 
options and warrants into tradeable securities and then into hundreds of 
millions of untaxed offshore dollars. 

(3) Converting U.S. Securities into Offshore Cash 

From 1992 to 2002, Wyly-related offshore coiporations took 
possession of about 17 million stock options from three publicly traded 
companies, Michaels, Sterling Software, and Sterling Commerce, at 
which Sam and Charles Wyly were directors and large shareholders. 
Using U.S. securities firms, the offshore corporations exeixised many of 
these stock options and took possession of the shares. Over the 
following years, the offshore entities sold some shares, pledged others to 
obtain multi-million-dollar loans, and used still others to buy new 
securities or hedge against drops in the stock price. The decisions to 
engage in these securities transactions were made by the Wylys and their 
representatives, and conveyed by the trust protectors to the offshore 
trustees who implemented them. 
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The Wylys did not report or pay taxes on any of the trusts’ 
investment gains, even though the U.S. tax code requires income earned 
by a trust controlled by a U.S. person who provided the trust assets or is 
a trust beneficiary to be attributed to that U.S. person for tax purposes. 
The Wylys also did not include the stock holdings of the offshore 
entities in their filings with the SEC until 2005, even though, as large 
shareholders, the Wylys were required to disclose all of the shares they 
beneficially owned as well as shares held by groups with whom they 
acted in concert to buy and sell the securities. Wyly representatives 
helped the offshore entities avoid and circumvent SEC disclosure 
requirements for major shareholders, told U.S. financial institutions to 
treat them as exempt from SEC trading restrictions on corporate 
affiliates, and helped the offshore entities conduct securities transactions 
during periods in which the Wylys may have had material nonpublic 
information. 

The U.S. securities brokers who carried out securities transactions 
for the Wyly-related offshore entities failed, with one exception, to 
investigate and fully understand the relationship between the offshore 
entities and the Wylys. They treated the offshore entities as exempt 
from SEC trading restrictions on affiliates, despite knowing that the 
Wylys directed their investment activities. The three public corporations 
whose securities were traded by the offshore entities failed to disclose 
the offshore holdings in their SEC filings, even though they knew the 
offshore entities had large holdings and were associated with the Wylys. 
As a result, for many years until 2005, U.S. securities regulators and the 
investing public were unaware of the extent of the Wyly-related offshore 
stock holdings and trading activity. 

During the period examined in this Report, Sam and Charles Wyly 
were directors and large shareholders of three publicly traded 
corporations and, under U.S. securities law, were subject to certain 
disclosure requirements, trading restrictions, and insider trading 
prohibitions. A key issue is whether, by sending millions of stock 
options to offshore entities whose investments they directed, the Wylys 
were using offshore secrecy laws to circumvent basic principles in the 
United States intended to ensure fair and transparent markets, including 
disclosure requirements for major shareholders, trading restrictions on 
privately acquired shares, and prohibitions against trading on nonpublic 
information. 

(a) Trading Offshore 

The Wyly-related offshore entities used the services of three 
securities firms, Credit Suisse First Boston (CSFB), Lehman Brothers, 
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and the securities divisions of Bank of America, to convert their stock 
options and wan'ants into shares and undertake a complex array of 
securities transactions that, over time, generated millions of dollars in 
investment gains. These sophisticated offshore trading strategies were 
not initiated, devised, or directed by the trustees of the offshore tmsts or 
by the directors or officers of the offshore corporations that held the 
stock. Instead, Sam and Charles Wyly and their representatives 
routinely reviewed the trading options available to the offshore entities, 
decided on the securities transactions that should take place, and 
coordinated the offshore transactions. At times, they also took steps to 
coordinate offshore and domestic trades of the same stock. 

A key facilitator of the securities trades conducted by the Wyly- 
related offshore entities was Louis Schaufele, a U.S. stock broker based 
in Dallas, Texas.’'*’ The Wyly-related offshore entities first used his 
services in 1 992, when they asked CSFB to arrange their initial stock 
option exercises.’'** Mr. Schaufele soon became the primary stock 
broker for all of the Wyly-related offshore entities, cairy ing out 
numerous securities transactions for them over the next thirteen years. 
He changed jobs twice during this period, moving from CSFB to 
Lehman Brothers in 1995, and then to Bank of America in early 2002. 
Both times, he took the Wyly-related offshore accounts with him when 
he moved, apparently after obtaining the consent of the Wylys.’'*^ 
Throughout this period, as explained below, he was in frequent contact 
with Wyly representatives as well as with Sam, Charles, and other Wyly 
family members. 

Mr. Schaufele helped the Wyly-related offshore entities engage in 
a wide range of complex securities transactions. For example, he helped 
them exercise the stock options they had acquired, at times arranging for 


Mr. Schaufele first began working for the Wyh-s around 1990, when their previous 
broker, Drexel Burnham Lambert, filed for bankruptcy, and the Wylys contacted the Dallas 
office of First Boston Securities, looking for a new broker. Subcommittee intciwicw of Mr. 
Schaufele {6/28./05). Mr. Schaufele was assigned to call on Sam Wyly and opened several 
domestic accounts for the Wyly family at First Boston. His primary contact was Ms. Robertson. 

M- 


Mr. Schaufele told the Subcommittee that he first became involved with the offshore 
entities when, in 1 992, Ms. Robertson asked him for help in finding a foreign bank to open 
accounts for them. He said that he traveled at least twice to Switzerland with Ms. Robertson to 
meet with banks, including Credit Suisse, a Swiss financial institution that was then the majority 
shareholder of First Boston. The two firms formally merged in 1997, taking the name of Credit 
Suisse First Boston. 

See, e.g., 2/19/02 email from Ms. Boucher to Ms. Robertson (PSI__ED00009278-79) 
(“Lou’s move to BofA [Bank of America] was final last week. Sam & Charles have consented 
to moving all their stull' with him. ... lx)U is planning on travelling to lOM to ensure everything 
is properly executed and pay every'one over there a visit.”). 
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them to borrow millions of dollars from CSFB or Lehman Brothers to 
buy the specified shares7^^ Once the offshore entities took possession of 
the shares, he helped them obtain margin and other loans, and 


See, e.g., 4/22/92 letters exercising stock options owned by East Baton Rouge, 
Roaring Creek, and Tensas to buy 510,000 Michaels shares, using more than $1.5 million 
supplied by CSFB (PS100028461-63); 5/12/92 letters exercising slock options owned by East 
Carroll, Little Woody, and Roaring Fork to buy one million Sterling Software shares, using more 
than $6.2 million supplied by CSFB {PS100135895, 897, 900-01); 9/1/95 documents discussing 
the exercise of stock options owned by Greenbriar, Quayle, and Sarnia Investments to buy one 
million Sterling Software shares, using more than $18.8 million supplied by Lehman Brothers 
(CC02 1900-05). See also undated document listing all 1996 stock options obtained by the 
offshore entities and showing the dates on which those stock options were exercised 
(PSl_ED00093578-83). 

See, c.g., May 1992 CSFB statements referencing margin accounts for East Baton 
Rouge and Tensas (CSFB0004205, 4221); 8/30/95 letter establishing a Lehman margin account 
for Greenbriar {CC021746) (authorizing the margin account and an exercise of 500,000 Sterling 
Software options “using funds to be borrowed on margin”); 8/3 1/95 letter establishing $ 1 0 
million multicurrency loan facility for Greenbriar (CC02 1969-71); 9/12/95 internal Lehman 
memorandum journaling one million Sterling Software shares owned by Greenbriar, Quayle, and 
Sarnia Investments to a Lehman account as collateral for loans (CC021548); 12/18/95 internal 
Lehman memorandum (CC038440)(“I intend to ask credit for permission to increase loan 
amounts to Devotion and Elegance. On 13 November 1995, these two Isle of Man 
counterparties bought two year calls on 500,000 shares of Sterling Software at a strike price of 
$41 .... We agreed to lend them 50% of the cost of these calls .... Sterling Software is now 
trading above $55 per share .... [T]he outstanding loan value is $2.3 million.”); 6/20/97 internal 
Lehman email discussing Sterling Software and Sterling Commerce slock sales and use of sale 
proceeds to pay off millions of dollars in outst^ding loans issued to Greenbriar and Samia 
Investments {CC021859); 8/6/98 memorandum discussing status of $8 million Lehman Brothers 
Finance loan to Greenbriar (CC021557); 1/31/99 internal Lehman email listing “collateral 
positions” involving hundreds of thousands of Sterling Software and Sterling Commerce shares 
pledged by Greenbriar, Quayle, and Samia Investments to secure loans from Lehman Brothers 
(CC021928). 
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participate in various stock sales, stock collars,’^’ call options, 
equity swaps, prepaid forward contracts,’^'’ and other transactions. 


See, e.g., May 1 992 CSFB statement for East Baton Rouge showing 50,000 Michaels 
shares sold for $1.1 million (CSFB0004221); May 1992 CSFB statement for Tensas showing 
60,000 Michaels shares sold for about $13 million (CSFB0004205); December 1992 CSFB 
statement for Little Woody showing 57,500 Sterling Software shares sold for about $1 .2 million 
(CSFB00041 28); 1/1 1/96 fax directing sale by East Carroll of 1 16,667 Sterling Software shares 
(CC020032); March 1996 Lehman statement for Soulieana showing Sterling Software shares 
sold for about $14.5 million (CC004305-08) and undated chart entitled “Tyler Trust Soulieana 
Limited” (PSI00130274)(showing 2/26/96 exercise of 300,000 Sterling Software stock options 
and March sales of the shares); May 1 996 Lehman statement for Devotion showing Sterling 
Software shares sold for $31 million (CC011688); 3/19/97 sale of 300,000 Michaels shares from 
Greenbriar to East Baton Rouge and East Carroll for $53 million (CC021552); June 1997 
Lehman statement for Greenbriar showing Sterling Software shares sold for about $26 million 
(CC000083-88); 3/24/98 letter directing sale of Michaels, Sterling Software, and Sterling 
Commerce shares from Quayle (CC027192) and 4/14/98 fax reporting sales proceeds of about 
$10 million (CC027192, 262-63); 9/30/99 sales of Sterling Software and Sterling Commerce 
stock options by Sam Wyly to East Carroll and Greenbriar for more than $17 million 
(CC019988, 21648, 21720) and by Slargale Ltd., associated with Charles Wyly, to Elegance and 
Quayle for more than $9 million {CC01966!, 66, 24086); 1/21/00 “Summary of Michaels 
exerciscs/sales” showing that Yurta Faf sold about 596,000 Michaels shares in January and 
February 2000, for about $1 1.2 million (PS1__ED00071925); undated chart, likely from 2001, 
entitled, “Michaels Off-Shore Trading” (HST_PSI007055)(listing Michaels stock sales from 
August 2000 to November 2001). 

See, e.g., 8/30/95 fax on collar involving Sterling Software shares and the Bulldog and 
Pitkin Trusts (PSTOOl 17939); 10/27/95 Lehman document discussing collars involving 
Greenbriar, Quayle, and Sarnia Investments (CC02 1995-96); 11/3/95 Lehman memorandum 
discussing Sterling Software collar (PSIOOl 19018); 1/2/96 memorandum proposing new collars 
for “the offshore entities” (CC038759); 2/9/99 summary of proceeds from Sterling Software and 
Sterling Commerce collars involving Greenbriar, Quayle, and Sarnia Investments {CC038824- 
25). A collar is a combination of put and call options that can limit the risk that the value of the 
relevant shares will increase or decrease. 

See, e.g., 8/20/96 memorandum from Mr. Schaufele to Mr. French and Ms. Robertson 
with copies to Sam and Evan Wyly discussing Michaels calls “that you are short”(CC039284); 
12/18/95 internal Lehman memorandum (CC038440)(“On 13 November 1995, these two Isle of 
Man counterparties [Devotion and Elegance] bought two year calls on 500,000 shares of Sterling 
Software at a strike price of $41 10/28/96 Lehman memorandum (CC038283)(reporting that 
Elegance and Devotion sale of 500,000 Sterling Software calls generated $7.4 million and 
referencing sale of Sterling Commerce calls to take place the next day); undated handwritten 
document, likely from late 1997, listing multiple calls involving Greenbriar, Quayle, and Sarnia 
Investments, and long and short positions on hundreds of thousands of Sterling Software and 
Sterling Commerce shares (CC022085-87); 3/17/98 letter discussing call and put option 
transactions and related loans involving East Carroll and Sterling Software and Sterling 
Commerce shares (CC020302-04); 6/15/01 email from Ms. Boucher to Ms. Hennington 
(PSl__ED00013896)(discussing Sarnia Investments plan to buy $2.5 million worth of “$35 CA 
calls”); 6/15/01 call option documentation involving Computer Associates shares and Greenbriar 
(CC021913); 6/21/01 call option documentation involving Computer Associates shares and 
Sarnia Investments (CCO 1 7267). A call option is an agreement that gives an investor the right, 
but not the obligation, to buy a security at a specified price wdthin a specified time period. 

See, e.g., 7/22/99 memorandum from Mr. Schaufele to Ms. Robertson suggesting 
swap involving Michaels shares (CC026148)(“The offshore entity would be a seller and the 
buyer would be Lehman. As Lehman bought stock, they in turn would enter into a swap 
arrangement with the company at the current price. This would offer the protection from upward 
price movement. The offshore entity could sell stock without pressuring the market.”); and 
detailed proposal at PSI_ED00046395-40L See also 10/8/99 “Equity Swap (LONG)” involving 
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The number, range, and size of the securities transactions going on at 
one time is illustrated, for example, by a December 1995 chart prepared 
by Lehman solely on “Sterling Software Trades” related to Sam Wyly, 
listing $38 million in outstanding loans to eight Wyly-related offshore 
corporations; two “zero cost collars” with a total market value in excess 
of $7.4 million; two sets of call options involving 500,000 shares; and a 
“Hedge” involving about 495,500 shares.’^’ Many of these securities 
transactions were carried out by Credit Suisse or Lehman Brothers 
Finance in Switzerland; some also used accounts in London and the 
United States,’"'* 

The evidence indicates that these complex, multi-million-dollar 
securities transactions were not devised or directed by the offshore 
trustees or the officers or directors of the offshore corporations. The 
transactions were instead the result of decisions made by Sam and 
Charles Wyly after consulting with their advisers and broker, Mr. 
Schaufele. Mr. Schaufele told the Subcommittee that he typically spoke 
with a Wyly representative, such as Ms. Hennington or Ms. Boucher, but 
it was not uncommon for him to speak directly with Wyly family 
members, such as Sam Wyly.’"'’ He said that, for complex securities 
transactions, he often worked out the details of a transaction with Ms. 
Hennington or Ms. Boucher. After agreement was reached, he typically 
prepared a term sheet which he provided to Ms, Hennington or Ms. 
Boucher and to the relevant offshore trustee. He said that he would then 
discuss the transaction with the offshore trustee who, by the end of the 


Sterling Software stock and Greenbriar (CC022040-41); 10/8/99 “Equity Swap (LONG)” 
involving Sterling Software stock and Sarnia Investments (CC017344-45); 10/8/99 “Equity 
Swap (LONG)” involving Sterling Software stock and Quayle (CC029349-50); 1/25/00 fax from 
Lehman Brothers Finance to Greenbriar on a “Reset of SSW swap” (CC021686) with similar 
resets on 3/3/00 (CC021 920) and 6/5/00 (CC021692); 3/2/00 “Equity Swap (LONG) 
Amendment” involving 2 million Sterling Software shares and Greenbriar, Quayle, Moberly, 
Roaring Fork and Sarnia Investments (CC031 181-83); and 3/3/00 “Equity Swap Amendment 
(SSW)” involving 1 .5 million Sterling Software shares and Greenbriar, Moberly, and Sarnia 
Investments (CC03 1175-77). An equity swap is a swap in which the payments on one or both 
sides are linked to the perfonnance of specified equities or an equity index. 

See, e.g., 2002 prepaid forward contract involving 800,000 Michaels shares, Devotion 
and S25 million, described in 4/7/05 amended Schedule 13D filed by the Wylys with the SEC at 
4 and in items 4 and 7. A prepaid forward contract is an agreement in which the investor 
receives an up-front payment in exchange for a commitment to deliver securities in the future. 

See 12/18/95 Lehman fax to Mr. Schaufele, including 12/12/95 chart entitled “Sterling 
Software Trades” (CC038439-42). See also undated chart, likely from 6/97, entitled “Offshore 
Stock Analysis” showing ownership by the Wyly-related offshore entities of Sterling Software, 
Michaels, and Sterling Commerce shares, options, and collars (PSI00087628). 

Sec, e.g., 1 0/1 1/95 chart prepared by Lehman Brothers showing transactions in New 
York, London, and Geneva offices (CC038765). 

Subcommittee interview of Mr. Schaufele (7/26/06). 
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conversation, would typically provide a verbal or written authorization 
to proceed. He said that it was typical for the offshore trustee to have 
already spoken with Ms. Boucher or one of the other trust protectors 
prior to the time Mr. Schaufele made this contact. 

Mr. French, Ms. Robertson, and Ms. Hennington each told the 
Subcommittee that they did not themselves initiate, devise, or direct the 
securities transactions involving the offshore entities. Mr. French, Ms. 
Robertson, and Ms. Hennington each told the Subcommittee that, in 
their experience, the offshore trustees also did not initiate or devise the 
securities transactions or commit trust assets without seeking the 
approval of the trust protectors. Mr. French and Ms. Robertson told the 
Subcommittee that, in their experience, the key decisions on securities 
investments were initiated or approved by Sam or Charles Wyly. These 
decisions were then communicated by Wyly representatives to Mr. 
Schaufele who worked with them to iron out the details of the 
transactions. After agreement was reached on how the transactions 
would proceed, Mr. French and Ms. Robertson, in their role as trust 
protectors, then “recommended” that the offshore trusts participate in the 
transactions.^®' In response, the offshore trustees or the officers or 
directors of the corporations supplied any needed funds, authorizations, 
or documents. 

Numerous documents demonstrate that Sam and Charles Wyly, 
and their representatives, were actively involved with the offshore 
securities transactions, and that the Wylys made the decisions to buy and 
sell securities. For example, in April 2000, Sam Wyly’s son Evan Wyly 
sent Ms. Boucher an email stating; “Sam recommends that the trustees 
exercise and sell the remainder of the Michaels options that expire this 
summer. Sell at $40 or better.” Ms. Boucher responded: “1 did confirm 
with the trustees this morning, and they are proceeding on the offshore 


Subcommittee interviews of Mr. French (6/30/06), Ms. Robertson (3/9/06), and Ms. 
Hennington (4/26/06). 

' See, e.g., detailed recommendations from trust protectors to offshore trustees directing 
specific securities transactions, including a 4/20/92 recommendation by Mr. French and Ms. 
Robertson to Lome House for three specified offshore corporations to exercise a specified 
number of options and sell a specified number of shares at a minimum of $20 per share 
(PSI0008 1460-64); 3/13/95 recommendation by Mr. French to Lome House for six specified 
offshore corporations to use 900,000 Sterling Software shares on a collar and related loans (PSI- 
WYBR00292-93); 1/19/99 recommendation by Ms. Boucher to TFG for a specified offshore 
corporation to exercise specified options and sell the shares to another specified offshore 
corporation (CC040417); 1/1 1/00 recommendation by Ms. Boucher to IFG for Yuria Faf and 
another offshore corporation to sell 200,000 Michaels shares at “$30 or better” 
(PSI_ED00044236); 10/25/01 recommendation by Ms. Robertson to Trident for Quayle to sell 
100,000 Michaels shares at “$52 or better” (MAV008375). 
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options, selling at $40 or better. Later, Ms. Boucher sent an email to 
Sam and Evan Wyly stating; “I received a fax from Charles tonight 
indicating that Sam has cancelled his request to exercise and sell the 
offshore options at $40 or better ~ please confirm. ... Please let me know 
asap, so I can amend the recommendation with the Trustees.” Evan 
responded: “Yes, 1 spoke with Sam, who has spoken with Charles. We 
do not recommend re-booking the 10,000 shares [already sold], but we 
do recommend canceling further sales by the Trustees.”’*’^ This email 
exchange shows that the persons making the decisions about these stock 
sales were not the offshore trustees, but Sam and Charles Wyly. 

On another occasion a few months later, Ms. Boucher wrote: “1 
spoke to Sam today, he wants us to proceed with selling 200,000 
Michaels Stores shares from offshore to aid in raising funds for 
Ranger/Precept projects. On another occasion, Ms. Boucher sent an 
email asking Charles Wyly for his decision on whether Mr. Schaufele 
should liquidate certain government securities owned by Quayle to 
obtain cash needed for a stock option exercise.’*’^ At another point, Evan 
Wyly told Ms. Boucher, “I just spoke to Sam, and he recommends 
proceeding with the exercise and sale of the $12.50 Michaels options 
now.” Ms. Boucher responded: “ITl speak to Shari to obtain the 
protector’s recommendation and get it started. Other documents 
show Mr. Schaufele seeking Wyly approval of specific offshore 
securities transactions.^^’ These and other documents demonstrate that it 
was Sam and Charles Wyly, rather than the offshore trustees or 


4/26/00 emails between Ms. Boucher and Evan Wyly (PST_ED00043559). 

4/26 and 4/27/00 emails between Ms. Boucher, Evan Wyly and others (MAV010782- 
83). 


9/15/00 email from Ms. Boucher to Ms. Robertson and Evan Wyly (MAVO 10831). 

12/23/99 email from Ms. Boucher to Charles and Evan Wyly and Ms. Robertson on 
Michaels options (MAV010726){“Lou Schaufele called today, and if we want to liquidate US 
Government Agencies for CW entities - (Quayle Limited) for the option exercise then he would 
like to liquidate these today. ... Let me know how you feel about this - 1 need to gel back with 
Lou today.”). 

1/10/00 emails exchanged among Evan Wyly, Ms. Boucher, Ms. Robertson, and 
others (PSI_ED000701 64-65). 

See, e.g., 8/22/95 fax from Mr. Schaufele to Sam Wyly proposing Sterling Software 
collar and call alternatives for Maverick, Pitkin and Bulldog (CC038776){“Sam, Call me when 
you have time to discuss.”); 10/4/95 fax from Mr. Schaufele to Sam Wyly 
(CC038769)(suggesting new Sterling Software collar and stating; “[pjlease call me if you would 
like to discuss”); 5/13/96 memorandum from Mr. Schaufele to Sam and Evan Wyly discussing 
alternatives for Sterling Software collars and long positions (CC039763-65); 1/16/97 
memorandum from Mr. Schaufele to Sam and Charles Wyly (CC038779-80)(explaining 
availability of certain hedging transactions and warning that “the window may close soon on 
some methods of monetization for large shareholders of common stock”). 
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corporate officers and directors, who exercised actual direction over the 
securities transactions undertaken by the offshore entities.™* 

Additionally, a number of documents suggest that there was 
coordination between the offshore securities transactions and 
transactions involving securities owned by the Wylys domestically.™'’ 


See, c.g., 10/5/92 memorandum from Ms. Robertson to Lome House 
(PST00135818)(informing Lome House that Sam and Charles Wyly “wish to sell private 
company stock to the foreign corporations. ... Do you need to know anything other than the 
company name, number of shares and purchase price?”); 8/20/95 memorandum from Mr. 
Schaufele to Mr, French and Ms. Robertson with copies to Sam and Evan Wyly discussing 
Michaels calls “that you are short”; undated fax, likely in 1995, from Mr. Schaufele to 
“Shari/Mike/Sam” on Sterling Software puts and calls (CC038772); 1/2/96 fax from Mr. 
Schaufele to Mr. French and Ms. Robertson discussing Sterling Software collar held by “the 
offshore entities” (CC038759); 8/20/96 memorandum from Mr. Schaufele to Mr. French and Ms. 
Robeitson with copies to Sam and Evan Wyly discussing Michaels calls and requesting a 
telephone cal! to discuss Sterling Commerce and Sterling Software {CC039284); 1/1 1/99 email 
from Ms. Robertson to Ms. Boucher (PS1_ED00046560)(“I have begun discussions with Lou to 
collapse the SS W/SE collars. ... Mobcrly needs to exercise 300,000 shares of SE and sell the 
shares to Greenbriar/Samia prior to 2/9/98. ... Lou assures me ... we can come to terms on what 
the sale price of the stock is and there will be no trading in the marketplace.”); 1/19/00 email 
from Ms. Boucher to Sam and Evan Wyly and Ms. Robertson (M.^V010737>38)(informing them 
that “Lehman’s has been cleared to start on the next 200,000 share block” of sales of Michaels 
options held by offshore entities); 3/2/00 email from Ms. Robertson to Ms. Boucher on “CW,” 
meaning Charles Wyly (PSI_ED00047852)(“Hc’s not ready to decide what he’s doing on SSW 
options. Will let us know,”); 7/27/00 emails between Ms. Boucher and Evan Wyly 
(MAVO 10800-0 1 )( forwarding message from Mr. Schaufele about exercising stock options for 
Quayle, Soulieana, Yurta Faf and others on a certain date; Evan responded: “OK with me”); 
5/23/01 email from Ms. Boucher to Sam and Evan Wyly (PSI00088927)(updating the Wylys on 
plans for the offshore entities to sell Scottish Re shares and stating that the protectors were 
“prepared to recommend” that the trustees sell the shares “at no less than $15 per share”); 

10/4/01 emails on Quayle sales of Michaels shares (PSl_ED00000660)(after learning Lehman 
had sold 82,500 Michaels shares for Quayle, Ms. Hennington asked her colleague: “Would you 
let Mr. Wyly know this,”); 10/4/01 email from Mr. Schaufele to a Lehman colleague 
(CC031033)(“1 spoke with the family last night, they do understand that we will be collaring 
20% more stock than Devotion would be purchasing. ... Here, is a negative which they did not 
bring up but I bet Sam picks up on it. If Sam sells into the open market he must comply with 
rules of an insider on selling versus he can cross it to Devotion.”). See also documents cited in 
discussions below. 

See, e.g., 8/22/95 Lehman memorandum from Mr. Schaufele to Sam Wyly 
(CC038776)(disciissing existing and proposed collar involving Sterling Software shares and 
Maverick Entreprenuers, with a handwritten notation from Mr. Schaufele stating: “The #’s for 
Bulldog/Pitkin would be similar but the net borrow is less due to the fact that we are only 
stepping the put up from 36 [to] 42”)(emphasis in original); 9/28/99 chart entitled “Analysis of 
Options Shares as of September 24, 1 999” (PSI00064844)(listing Michaels shares for offshore 
and onshore entities); 1/12/00 email from Ms. Boucher to Sam and Evan Wyly and Ms. 
Robertson (MAV010735) (discussing sale of Michaels shares by Yurta Faf and others after 
which Ms. Boucher wrote: “Evan & Sam - 1 discussed the transactions with Elaine today and 
advised her that once we are finished, you may be interested in starting on some domestic 
options, or alternatively exploring the sale of them to offshore.”); 1/10/00 emails exchanged 
among Evan Wyly, Ms. Boucher, Ms, Robertson, and others (PSI_ED00070164-65)(Ms. 
Boucher wrote to Evan Wyly that Ms. Robertson “thought that you and Sam were looking at an 
exercise and hold scenario for the Michaels options ... because of domestic liquidity issues, that 
you might want to look at having offshore acquire the domestic options, and exercise and hold 
the stock offshore”); 4/26 and 4/27/00 emails between Ms. Boucher and Evan Wyly on the sale 
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For example, a 1997 memorandum from Ms. Robertson to Sam and 
Charles Wyly, among others, presented two different scenarios on how 
to proceed with certain Sterling Software and Sterling Commerce 
collars.’^® The memorandum analyzed each scenario in terms of its 
cashflow and tax implications, and presented the analysis for both 
onshore and offshore holdings related to Sam and Charles. Mr. 
Schaufele told the Subcommittee that he often pitched ideas for 
securities transactions to the “whole Wyly group,” and they would 
decide whether to do the transaction with an onshore or offshore 
entity.’^' On an occasion in 2001, Ms. Boucher wrote to the Wyly 
family office about certain securities transactions to be undertaken by 
the offshore entities: “We are only doing this from offshore, but you 
should be aware. I’ve advised Shari as protector and she is on board. 

I’ve also cleared it ... to ensure we weren’t doing anything to[o] close to 
the date of Sam’s planned activities.”’’^ On another occasion, in 2000, 
when Lehmans sold 10,000 Michaels shares on behalf of an offshore 
entity, and Sam Wyly changed his mind about selling the offshore 
shares, Lehman apparently offered to rebook the sales and attribute them 
to a Wyly domestic entity.”^ 

Other documents demonstrate coordination of securities 
transactions undertaken by offshore corporations owned by different 
offshore trusts. For example, Greenbriar, Quayle, and Sarnia 
Investments, each of which is owned by a different lOM trust, undertook 
a number of joint or parallel securities transactions, including exercising 
stock options for one million Sterling Software shares on September 1, 
1995, participating in 1995 Sterling Software collars, and participating 
in 1999 Sterling Software equity swaps.”'* Similarly, Devotion and 


of Michaels shares (MAV010782)(Ms. Boucher wrote: “Charles’ fax also had some notes 
indicating that we are to sell domestic first and he has an order of: Evan, Kelly, Cheryl, Sam, 
Charles. There was a note that Donnie was finished selling domestically. Please confirm if this 
is how we should proceed?” Evan responded: “Yes .... [We] recommend canceling further sales 
by the Trustees. Please proceed with sales domestically at 40 or better.”). 

™ 1 1/19/97 memorandum from Ms. Robertson to Sam, Charles and Evan Wyly and 
Donald Miller on “SSW and SE Collars” (PST_ED00065891-900). 

Subcommittee interview of Mr. Schaufele (7/26/06). 

6/15/01 email from Ms. Boucher to Ms. Hennington on “transaction we are doing in 
the tmsts re: CA” {PS!„ED0()0I3896). 

Sec 4,^26 and 4/27/00 emails between Ms. Boucher, Evan Wyly and others 
(MAV010782-83)(Ms. Boucher wrote: “I also just spoke with Lehmans, and they can rebook the 
10,000 Michaels that we did today for another account (in the domestic system) if w'e want. I 
need to let them know in the morning.”); 4/26/00 emails between Ms. Boucher and Sam and 
Evan Wyly on the sale of these Michaels shares (PSI_ED00043559), 


■ Greenbriar is owned by the Delhi International Trust Quayle is owned by the Castle 
Creek International Trust, and Sarnia Investments is owned by the Lake Providence International 
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Elegance participated in joint or parallel securities transactions to 
purchase 500,000 Sterling Software ealls and to purchase two million 
Michaels shares in 1997/^^ These and other documents indicate there 
were many occasions on which the securities transactions of the 
purportedly independent offshore entities were, in fact, coordinated.’™ 
Mr. Schaufele told the Subcommittee that he was often told by Ms. 
Boucher that more than one offshore corporation would be engaging in 
the same type of transaction, and he would process the transactions 
together.’” Some documents suggest that the Wylys may also have 
provided direction on how the offshore corporations were to vote their 
shares on proxy issues.”® 

The securities transactions engaged in by the offshore corporations 
and trusts generated hundreds of millions of dollars in profits. The 
Wylys, on advice of counsel, did not pay U.S. tax on any of these trading 
gains, contending that the offshore trusts were independent while, at the 
same time, exercising significant direction over the trusts’ assets and 


Trust. See documents cited in the footnotes to this section of the Report describing securities 
transactions undertaken by all three corporations. 

Devotion is owned by the LaFourciie Trust, and Elegance is owned by the Red 
Mountain Trust. 

™ See, e.g., 11/19/98 fax from Sarnia Investments to Mr. Schaufele (CC040447)(“Please 
accept this fax as your instruction to sell 1 1 3,074 shares of Sterling Commerce (SE). In the 
event that the stock is called away at $27.75 (call price) please purchase the options from one of 
the other trusts to cover the call.”); 1/1 1/99 email from Ms. Robertson to Ms. Boucher 
(PS1_ED00046560)(“I have begun discussions with Lou to collapse the SSW/SE collars. ... 
Moberly needs to exercise 300,000 shares of SE and sell the shares to Greenbriar/Saniia prior to 
2/9/98.”); 1 0/8/99 email from Ms. Boucher to Sam and Evan Wyly and Ms. Robertson on 
Sterling Software stock (MAV00771 3)(Ms. Boucher wrote: “Lehmans has started the 
transaction”; Mr. Schaufele wrote: “We ... will be crossing the stock purchased by Moberly and 
Quaylc into the swap.”); 3/2/00 “Equity Swap (LONG) Amendment” involving 2 million 
Sterling Software shares and Greenbriar, Quayle, Moberly, Roaring Fork, and Sarnia 
Investments (CC031 181-83); 9/4/01 email from Michele Crittenden of Banc of America 
Securities to Ms. Boucher (LBE000346)(discussing instructions to sell Michaels shares owned 
by Quayle and Sarnia Investments, which are owned by different offshore trusts; Ms. Crittenden 
wrote: “Do we complete Quayle first or do we split what we do today? Just let me know how 
you would like me to handle.”). 

’’’ Subcommittee interview of Mr. Schaufele (7/26/06). 

™ See, e.g., 5/12/92 fax from Lome House to Ms. Robertson (PSI00135882)(“Pleasc ask 
the committee of protectors who we should appoint as proxy for the Michaels Stores annual 
general meeting.”); 5/29/97 internal Lehman memorandum discussing Michaels proxy vote 
(CC039534)(“The Wyly accounts have appx. 2mm shares collared and I believe these shares are 
held in street name with Lehman Brothers Finance [in Switzerland]. Amy Browning at the 
Wylys called in a panic about who was supposed to vote those shares - Lehman or them 
themselves. ... Rich Ladd is investigating, but since the Wylys are a little nervous, I thought 1 
better get you involved.” Handwritten notation states: “Devotion ... 1,183,333”); 9/1 1/98 fax 
from IFG to Mr. Schaufele forwarding signed proxy votes from East Baton Rouge and East 
Carroll (CC019296-97)(“As requested in the fax received overnight from your office, please find 
herewith duly signed proxies in respect of the forthcoming meeting of Michaels Stores Inc.”). 
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investment activities. U.S. tax law requires a foreign trust that is 
controlled by a U.S. person who funded or is a beneficiary of the trust to 
attribute its income to the U.S. person for tax purposes.^™ No such 
attribution took place here. As explained in later sections of this Report, 
the offshore entities used the untaxed dollars generated by the securities 
transactions to advance the Wylys’ business and personal interests, 
including Wyly-related hedge funds, Wyly-related business investments, 
U.S. real estate, and furnishings, artwork, and jewelry used by Wyly 
family members. 

(b) U.S. Securities Law 

The offshore trading examined in this case history raises a second 
set of concerns in addition to those related to nonpayment of tax. These 
concerns focus on the fact that the offshore entities were given stock 
options and warrants, and conducted most of their trades, using shares of 
U.S. publicly traded corporations at which the Wylys were directors and 
major shareholders. A key issue is whether, by trading these securities 
through offshore entities whose investments they directed, the Wylys 
were using offshore secrecy laws to circumvent basic principles of U.S. 
securities laws intended to ensure fair and transparent markets, including 
disclosure requirements for major shareholders, trading restrictions on 
privately acquired shares, and prohibitions on trades by persons with 
inside information. Of equal concern are the actions taken by the public 
corporations, lawyers, and brokers who facilitated these securities 
transactions. 

To analyze these issues, a short summary of key U.S. securities 
laws is provided, followed by a discussion of the securities trades that 
took place in this case history. 

(i) Background on U.S. Securities Law 

To ensure fair and open capital markets and build investor 
confidence, U.S. securities laws impose a number of disclosure 
requirements and trading restrictions on publicly traded corporations, 
corporate insiders, and their affiliates. In discussing U.S. securities law, 
the Supreme Court has explained; “A fundamental purpose, common to 
these statutes, was to substitute a philosophy of full disclosure for the 
philosophy of caveat emptor [buyer beware] and thus to achieve a high 
standard of business ethics in the securities industry. Three key 


™ See26U.S.C. §§671-78. 

SEC V, Capital Gains Research Bureau . 375 U.S. 180, 186(1963). 



411 


-246- 

securities provisions at issue in this case history are Section 13(d) of the 
Securities and Exchange Act of 1934, which provides disclosure 
obligations for major shareholders of publicly traded corporations; 
Section 5 of and Rule 144 under the Securities Act of 1933, which 
restrict the trading of unregistered securities obtained by corporate 
affiliates in nonpublic transactions; and Section 16 of and Rule lOb-5 
under the Exchange Act of 1934, which restrict trades using nonpublic 
information. 

Disclosure Obligations for Major Shareholders. Section 13(d) 
of the Exchange Act of 1934 requires all shareholders who beneficially 
own more than five percent of a publicly traded corporation to file with 
the SEC a form called Schedule 13D disclosing the number of shares 
and the percentage of outstanding stock they own.^®' The purpose of this 
disclosure is to infonn the investing public of the identity and the size of 
the holdings of major shareholders of a public corporation and their 
purpose for acquiring the securities. In addition, if a major shareholder’s 
holdings fluctuate by more than one percent of the issuer’s total stock, 
then the shareholder must file an amended Schedule 13D promptly after 
the transaction responsible for the change. This disclosure requirement 
alerts the investing public to actions taken by major shareholders to buy 
or sell a substantial number of shares. 

Rule 13d-3 defines a “beneficial owner” of a security as “any 
person who, directly or indirectly, though any contract, arrangement, 
understanding, relationship, or otherwise has or shares: (1) Voting 
power which includes the power to vote, or to direct the voting of, such 
security; and/or, (2) Investment power which includes the power to 
dispose, or to direct the disposition of, such security.” 17 C.F.R. § 

240. 1 3d-3(a). The Rule also provides that any persons who act as a 
group to acquire, hold, vote, or dispose of securities and who together 
exceed the five percent threshhold must disclose the existence of the 
group and its stock holdings.’** 

To prevent circumvention of the disclosure obligation, the Rule 
states explicitly that any beneficial owner who attempts to evade filing a 


Section 13 is codified at 15 U.S.C. § 78; the implementing regulation is Rule 1 3d- 
i(a), codified at 17 C.F.R. § 240.13d. Under some circumstcuices, persons may disclose 
substantially the same infonnation on a Schedule 13G. See Section 13(g). 

Section 13(d)(3) stales that “[w]hen two or more persons act as a partnership ... or 
other group for the purpose of acquiring, holding, or disposing of securities of an issuer, such 
syndicate or group shall be deemed a ‘person’ for purposes of’ the filing requirement. The 
implementing rules require any group whose members together beneficially own more than five 
percent of the relevant securities to report their ownership on a Schedule 13D. Sec 17 C.F.R. § 
240.1 3d- l(k)(2), 17 C.F.R. § 240.13d-5(b)(l), and 17 C.F.R. § 240.13d-101. 
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Schedule 13D by creating or using a trust or other arrangement to divest 
themselves of ownership of the relevant securities “shall be deemed” to 
be a beneficial owner of those securities subject to the filing 
requirement^®'’ Together these provisions impose a clear obligation on 
major shareholders of publicly traded corporations to disclose their stock 
holdings. 

Trading Restrictions on Affiliates with Privately Acquired 
Shares. Section 5 of the Securities Act of 1933 requires that securities 
be registered with the SEC prior to their offer or sale, unless a 
requirement for an exemption is met.’’®"' The purpose is to ensure that 
only securities with full and fair disclosure are sold in interstate 
commerce. One effect of Section 5 is to prohibit the resale of any 
securities acquired in a private transaction from a publicly traded 
corporation or its affiliate, unless those securities are registered with the 
SEC or meet the requirements for a registration exemption. The purpose 
of this prohibition is to prevent issuing corporations and their affiliates 
from circumventing U.S. securities laws by transfeiring company shares 
through private transactions not open to the investing public and then 
reselling those securities on public exchanges.’®* 

Rule 144 creates a safe harbor from Section 5’s prohibition on the 
publie resale of privately acquired securities, but only if certain 
conditions are met.’®* The purpose of this Rule is to prohibit the creation 
of public markets in securities where adequate information is not 
available to the public. At the same time, where adequate current 
information is available to the public, the Rule permits the public sale of 
private, unregistered securities subject to volume restrictions. Generally, 
to qualify for the Rule’s safe harbor protections, the shareholder must 
hold the privately acquired securities for a designated period of time and 
then limit the number of shares sold per quarter.’®’ The purpose of these 


Rule 13d-3 states: “Any person who, directly or indirectly, creates or uses a trust ... or 
any other ... arrangement ... with the purpose of effect of divesting such person of beneficial 
ownership of a security ... as part of a plan or scheme to evade the reporting requirements of 
section 13(d) ... shall be deemed ... to be the beneficial owner of such security.” 

Section 5 is codified at 15 U.S.C. § 77e. 

Examples of private transactions in which shares are transferred outside of public 
offerings include private sales of stock and stock option grants in exchange for services. 

Rule 144 is codified at 17 C.F.R. § 230.144, 

Rule 144 creates two sets of rules, one for corporate affiliates and the other for non- 
affiliates. Generally, an affiliate must hold restricted shares for one year before re-selling them. 
Then, the amount of restricted securities sold during a three-month period may not exceed the 
greater of: (i) one percent of the outstanding shares; (ii) the average weekly volume of trading 
on all national exchanges during the previous four weeks; or (iii) the average weekly volume of 
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trading restrictions is to prevent a person who acquired shares from the 
issuing corporation or its affiliate in a private transaction from 
immediately reselling large numbers of those shares in the public 
marketplace. 

Rule 144’s trading restrictions apply to shares obtained in a private 
transaction from either the issuing corporation itself or from a person 
who is deemed an “affiliate” of the issuing corporation. The Rule 
defines an “affiliate” as a “person that directly, or indirectly through one 
or more intermediaries, controls, or is controlled by, or is under common 
control with,” the issuing corporation.™ A corporation’s officers, 
directors, and shareholders possessing at least ten percent of the 
corporation’s outstanding shares are deemed to be “affiliates.”’*® There 
is little SEC guidance or case law on when trusts and corporations 
qualify as affiliates, such as an offshore trust or shell corporation 
directed by a company officer, director, or major shareholder. 

Moreover, the SEC told the Subcommittee that if a person were to ask 
the SEC for advice on whether a particular entity qualified as an affiliate 
under Rule 144, the SEC would likely decline to respond as a matter of 
policy, due to the fact-specific nature of the analysis. 

Public corporations, when they issue non-registered shares, 
typically print a “legend” on each share certificate stating that the shares 
may not be resold in the marketplace until the shares are registered with 
the SEC or qualify for an exemption from the registration 
requirements.’®' The shareholder must get this legend removed before 
the issuing corporation will allow the shares to be resold. Typically, the 
shareholder will provide the issuing corporation with a written legal 
opinion explaining why the legend may be removed and, if applicable, 
pledging to sell the shares in compliance with Rule 144. The 
corporation will then inform its transfer agent that the legend can be 
removed. Once the share certificate is issued without the legend, the 


trading pursuant to a national market plan for the previous four weeks, i 7 C.F.R. § 230. 1 44(d) 
and (e). Non-affiliates of the issuer have a special rule which allows them to hold restricted 
shares for a period of two years and then to sell them without regard to any volume restrictions. 
17 C.F.R. § 230.144(k). This two-year rule is not available, however, to corporate affiliates who 
are still subject to volume restrictions. 

™ 17 C.F.R. § 230.144(a)(1). 

17 C.F.R. § 230.144(a)(1) -(2). 

SEC briefing on Rule 144 (3/2/06); see also SEC Release, 1980 SEC Lexis 443. 

SEC regulations do not require these legends, and the SEC does not enforce their use 
or regulate w'hen they are removed. See, e.g., SEC Release, 1980 SEC Lexis 443, item (4). The 
legends instead represent “best practice” in the securities field to ensure compliance with Rule 
16. 
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shareholder can sell the shares pursuant to Rule 144 or other ways 
permitted under the securities laws. 

Trading Restrictions on Corporate Insiders. Section 16 of the 
Securities and Exchange Act of 1934 imposes a special set of rules on 
corporate insiders, meaning a publicly traded corporation’s officers, 
directors, and any person who is directly or indirectly the “beneficial 
owner” of more than 10 percent of the company’s securities. The 
purpose of Section 1 6 is to prevent corporate insiders from using 
nonpublic information to profit from trading in their company’s 
securities. Section 16(a) requires corporate insiders to file periodic 
reports disclosing their securities holdings and any trades in these 
securities, while Section 16(b) requires insiders to disgorge any profits 
resulting from “short-swing trading,” meaning trades that buy and then 
sell the company’s securities (or vice versa) within a six-month period. 

Section 16 applies to securities which are “beneficially owned” by 
an insider. Section 16 uses essentially the same definition for beneficial 
ownership as Section 13D, covering “any person who, directly or 
indirectly, through any contract, arrangement, understanding, 
relationship or otherwise, has or shares a direct or indirect pecuniary 
interest in the equity securities.”’’"' In the case of a trust, a trust 
beneficiary who is a corporate insider must report the trust’s trades 
involving the company’s securities, if the trust beneficiary shares 
“investment control” with the trustee over the securities.”^ The SEC has 
also held that where an issuer’s securities are held by a separate 
corporation acting as an investment vehicle for an issuer’s insider, the 
insider must report any transactions by the investment vehicle involving 
the issuer’s securities.”'’ 


Section 16 is codified at 15 U.S.C. § 78p; the implementing regulation is Rule 16, 
codified at 17 C.F.R. § 240.16a-l et seq. 

Section 16(b). If an insider engages in short-swing trading, the company, or a 
shareholder on its behalf, can bring a lawsuit under Section 16(b) to recover the insider’s profits. 
The SEC, in contrast, has no power to enforce the liability imposed by Section 1 6(b). Once a 
person qualifies as an insider, the short-swing liability applies to all equity securities of the 
issuer traded by the insider, whether or not the security is registered. In addition, insiders arc 
liable for their profits regardless of the insiders’ intent. 

™ Rule 16a-l(a)(l) and (2), 17 C.F.R. § 240. 16a- 1 (a)(1) and (2). 

Rule i6a-8(b)(3), 17 C.F.R. § 240.16a-S(b)(3). 

Opinion of the SEC General Counsel, SEC Release No. 34-1965 (1938)(discussing 
Rule 144 obligations for a corporation that “merely provides a medium through which [the 
shareholder] invest[s], or trade[s] in securities”). See also SEC Rule 14a-8, 17 C.F.R. § 240.14a- 
8, which creates a safe harbor for certain corporations that hold an issuer’s shares. 
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Stock options qualify as securities covered by Rule 16.™’ With 
respect to stock options, the key event for purposes of applying the 
short-swing rule is when the stock options were first acquired or granted, 
rather than when they were exercised, since the exercise date is viewed 
as a mere change from indirect to direct ownership of the security.™* 
Under a rule change in 1996, transfer of a compensatory stock option 
from a corporation to a corporate insider does not trigger Section 16.’^® 

To enforce Section 16, corporate insiders are required to file with 
the SEC certain forms reporting their ownership and trades of the 
company’s securities. An “Initial Statement of Beneficial Ownership,” 
Form 3, must be filed by all insiders within ten days of becoming a 
reporting person. Until 2002, a “Statement of Changes in Beneficial 
Ownership,” Form 4, had to be filed within ten days after the end of each 
calendar month in which an ownership change took place. A 2002 
change in the law shortened that period to two business days after the 
ownership change has taken place.*"® Finally, an “Annual Statement of 
Beneficial Ownership,” Form 5, must be filed within 45 days of the end 
of the fiscal year to disclose any transaction not previously reported. 

Filing these forms is the responsibility of each corporate insider 
subject to Section 16, but many publicly traded corporations provide 
their insiders with assistance in preparing and filing the forms.*"' In 
addition, most corporations rely on these forms when preparing their 
own SEC filings identifying the stock holdings of their officers, 
directors, and major shareholders. 


Rule 16a-l(c); 17 C.F.R. § 240.16a-l(c). 

™ SEC Release No. 34-23369(1991). 

17 C.F.R 1.16b-3. This rule change was proposed in 1994, modified in 1995, and 
finalized in 1996. SEC Release No. 34-34514 (8/10/94), 59 F.R. 42449; SEC Release No. 34- 
36356 (10/11/95), 60 F.R. 53832; SEC Release No. 34-37260(5/31/96), 61 F.R. 30376. 
Elimination of the requirement that options be non-transferable in order to be exempt from Rule 
16’s requirements was part of an over-all relaxation of the option rules. In announcing these 
changes, the SEC said its reason was that compensation transactions between the corporation and 
its officers and directors did not involve the kind of market risks that Section 16(b) was intended 
to discourage. 

See Section 403 of the Sarbanes-Oxley Act of 2002. 

See, e.g., memoranda which Michaels Stores circulated to its insiders explaining their 
Section 16 obligations and offering assistance with preparing and filing the forms. 10/4/96 
memorandum from Michaels Stores general counsel Mark Beasley to “Executive Officers and 
Directors of Michaels Stores, Inc.” on “Reporting Obligations and Liabilities Under Section 1 6” 
(MSNY003551-53)(including handwritten notations from Charles Wyly showing he had read the 
memorandum); 5/1 1/05 memorandum from Michaels Stores legal counsel Gabe Vazquez on 
“General Guidelines Regarding Transactions in Michaels Stock” (B00019921-37). 
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Prohibition on Insider Trading. Finally, Section 10(b) of the 
Securities Exchange Act of 1934 makes it unlawful to “use or employ in 
connection with the purchase or sale of any securities ... any 
manipulative or deceptive device.” 15 U.S.C. § 78j(b). Rule 1 Ob-5, 
which the SEC adopted over 50 years ago, has been interpreted to 
prohibit anyone with “material nonpublic information” from engaging in 
any purchase or sale of any security “on the basis of’ that information.*®^ 
Any purchase or sale of a security by a person in possession of such 
information is presumed to be “on the basis of’ the nonpublic 
knowledge unless the buying or selling process was begun before the 
buyer or seller obtained the knowledge.*®* This prohibition protects 
investors by preventing those in possession of inside information from 
using “any manipulative or deceptive device” to avoid SEC 
regulations.™ 

Each of these U.S. securities provisions is intended to promote 
market fairness and transparency and to prevent unfair trading by 
corporate insiders and affiliates. They impose complex requirements 
that depend on varying definitions of beneficial ownership and affiliates. 
Compliance depends in part on SEC regulated brokers and dealers and 
on securities lawyers with expertise in U.S. law. In this case history, it 
appears that these professionals may have helped the Wyly-related 
offshore entities to circumvent or defeat U.S. disclosure obligations, 
trading restrictions, and insider controls. 

(ii) Disclosure of Offshore Stock Holdings 

When the Wyly-related offshore entities obtained large numbers of 
stock options and warrants in Sterling Software and Michaels Stores, 
they became major shareholders in those publicly traded corporations. 

At times, the offshore entities owned as much as 1 8 percent of Sterling 
Software and 23 percent of Michaels, ownership percentages well in 
excess of the five percent reporting threshold in U.S. securities law. On 
a few occasions, the trustees of the offshore trusts filed Schedule 13Ds 
disclosing the trusts’ stock holdings, but in most years, they did not. In 
addition, the evidence indicates that, beginning in 1995, the offshore 
entities began to deliberately structure their securities holdings in ways 
intended to circumvent SEC reporting obligations for large shareholders. 


■“ See Rule 10b5-l(a). 

See Rule I0b5-l(b)-(c). 

Securities Exchange Act, § 10(b). 
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Other persons who were aware of the offshore stock holdings and 
the close relationship between the offshore entities and the Wylys also 
failed to disclose. From 1992 until 2004, Sam and Charles Wyly did not 
include the offshore stock holdings in their Schedule 13D filings, despite 
their directing the offshore transactions and coordinating onshore and 
offshore stock transactions. In 2005, in a sudden reversal, both men 
filed an amended Schedule 13D disclosing the offshore holdings. In this 
filing, the Wylys did not admit they had any legal obligation to disclose 
the offshore stock holdings, but said they were taking the action in the 
event that the SEC were to determine they beneficially owned the 
securities. Mr. Schaufele, the broker who handled the offshore 
securities transactions and knew the Wylys were exercising direction 
over them, apparently never advised the brokerage firms where he 
worked of possible 13D filing issues. Michaels, Sterling Software, and 
Sterling Commerce had an obligation to file accurate information with 
the SEC, including with respect to the stock holdings of their directors 
and major shareholders, but generally failed to disclose the Wyly-related 
offshore stock holdings. As a result, until 2005, U.S. securities 
regulators and the investing public were unaware of the extent of the 
Wyiy-related offshore stock holdings and trading activity. 

Initial Disclosure of Offshore Stock Ownership. When the 
offshore entities first received securities from the Wylys, they disclosed 
their stock holdings in filings with the SEC. In April 1992, for example, 
Sam and Charles Wyly transferred nearly three million stock options and 
warrants to purchase Sterling Software and Michaels stock to ten 
offshore corporations. These corporations were wholly owned by the 
Bulldog and Pitkin Trusts. That same month, Lome House, then trustee 
of the Bulldog and Pitkin Trusts, filed two Schedule 13Ds with the SEC. 
The first reported that Lome House, as trustee of the Bulldog and Pitkin 
Trusts, beneficially owned stock options and warrants to buy about 1.9 
million shares, or 18.1 percent, of Sterling Software.™ The second 
reported that it beneficially owned stock options and warrants to buy 


Another issue not addressed in the amended filing is whether the Wylys had any 
obligation to disclose the offshore stock holding in their 13D filings because they were acting as 
a group with the offshore entities. In other words, even if the Wylys were deemed not to 
beneficially own the shares belonging to the offshore entities, if the Wylys acted in concert with 
the offshore entities to buy or sell Michaels securities, and the group together owned more than 
five percent of Michaels’ total shares, then shares owned by the offshore entities would likely 
have had to be reported on a 1 3D filing. 

See cover letter and Schedule 13D (PSI001385 13-23). This Schedule disclosed that 
Bulldog Trust had acquired “indirect beneficial owmership” of about 1 .3 million options and 
warrants, and the Pitkin Trust had done the same for about 670,000 options and warrants. 
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960,000 shares, or 5.8 percent, of Michaels Stores.*®’ Both of these 
filings indicated that they were prepared by Michael French of the 
Jackson & Walker law firm which was then advising Lome House on its 
SEC filing obligations.™ 

Two months later, Lome House filed an amended Schedule 1 3D 
with respect to Michaels, reporting that it had sold over 300,000 of its 
shares and subsequently owned less than 5 percent of the total 
outstanding shares, which meant that it was no longer obligated to file. 

It did not file another Schedule 13D with respect to Michaels securities. 
Lome House’s Schedule 13D for Sterling Software, on the other hand, 
remained in place and unchanged during 1993 and 1994, continuing to 
reflect ownership of 1 8 percent of the company. 

1995 Plan to Circumvent SEC Disclosure. In 1995, a specific 
plan was devised to eliminate Lome House’s SEC disclosure obligation 
by transferring a number of its Sterling Software shares to a new 
offshore trust with a different trustee. SEC Rule 13d-3 states explicitly 
that a beneficial owner cannot evade its 1 3D reporting obligation by 
creating or using a trust to take ownership of the relevant securities, but 
that appears to be exactly what happened.*®® 

The plan was for the Bulldog Trust to transfer two of its offshore 
subsidiaries, East Carroll and East Baton Rouge, each of which owned a 
significant number of Sterling Software shares, to a newly created Isle of 
Man trust, called the Plaquemines Trust. The grantor of the new 
Plaquemines Tmst was, in fact, the Bulldog Trust itself*'® On March 6, 
1995, a Lome House employee wrote to Mr. French about the plan as 
follows: 

“Thank you for your fax dated March 3^®. We intend to 
transfer East Carroll Limited and East Baton Rouge Limited 
from Bulldog to Plaquemines, this would mean that 


See Schedule 13D (PSi00127004-09). The Schedule disclosed that the Bulldog Trust 
had “acquired indirect beneficial ownership” of about 635,000 options and warrants, while the 
Pitkin Trust had acquired indirect beneficial owncrehip of 325,000 options and warrants. 

See, e.g., 4/22/92 memorandum from Jackson Walker to Lome House (PSI- 
WYBR00271-72)(advising Lome House on filing Schedule 13Ds and Form 4 under Rule 16). 

The Subcommittee asked to see any legal opinion supporting the approach used to end 
Lome House’s 13D filing obligation; none was produced. 

Sec 2/28/95 Plaquemines Trust Agreement (PSI00064668-99). 
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Plaquemines would hold 350,000 shares and Bulldog would 
hold 644,725 shares of Sterling Software.”®'* 

The Lome House managing director, Ronald Buchanan, sent Mr. French 
another fax the next day: 

“Bulldog will settle Plaquemines, in the words which you 
suggested. Since the purpose of the exercise, as I understand 
it, is to divide the ownership of Sterling Software we need to 
split ownership of the underlying companies which own SS 
between the two tmsts. That was the purpose of Barbara’s 
fax of yesterday.”®'^ 

These two faxes show that Mr. French, in his role as tmst 
protector, was directly involved in the creation of the new trust, 
suggesting wording for the trust agreement, and obtaining information 
on how the shares would be split and transferred from Bulldog to 
Plaquemines to avoid SEC disclosure requirements. Mr. French told the 
Subcommittee that, although he had no specific recollection of these 
communications or creating the Plaquemines Trust, he would have been 
transmitting the decisions of Sam or Charles Wyly to the offshore 
tmstees.'^'® 

Three days later, on March 10, 1995, Lome House amended its 
Schedule 13D for Sterling Software, reporting that it had disposed of 
some of its shares and retained just 4.6 percent of the outstanding shares, 
which meant that it was no longer obligated to file. One month later, on 
April 5, 1995, the Bulldog Trust transferred East Carroll and East Baton 
Rouge to the Plaquemines Trust.®'"* Lome House did not file another 
Schedule 13D with respect to Sterling Software. 

Sterling Software Call Options. Subsequent securities 
transactions were also stmctured to circumvent the SEC reporting 
requirement. Later in 1995, for example, the Wylys decided that the 
offshore entities should purchase call options to buy an additional 


3/6/95 fax from Barbara Rhodes of Lome House to Mr. French (PSIOOl 20860). 

3/7/95 fax from Mr. Buchanan of Lome House to Mr. French {PST00I20859). 

Subcommittee interview of Mr. French (6/30/06). In his 6/30/06 inter\'iew, Mr. 
French told Subcommittee staff that “Shari and I didn’t make independent decisions on these 
tmsts.” 


4/5/95 Resolutions of the Tmst Committee of Lome House Trust Ltd. (PSI00122306- 
07). The timing of the transfer of the two corporations to the Plaquemines Trusts suggests that 
Lome House may have announced the disposal of its Sterling Software shares before the transfer 
actually occurred. 
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500,000 shares of Sterling Software. Mr. French told the offshore 
trustees that this purchase should be made by several trusts with 
different trustees in order to avoid triggering the five percent threshhold 
for a 1 3D filing, Mr. French told the Subcommittee that the decision to 
buy the Sterling Software call options and to split them among different 
trusts to avoid SEC reporting came from the Wylys.*'’ 

To carry out this purchase, in July 1995, Mr. French sent a fax to 
Mr. Buchanan at Lome House indicating that the trust protectors would 
be sending him a recommendation to buy the call options and cautioning 
that the offshore trusts should acquire them in a way that would “avoid 
SEC reporting”: 

“Please dispose of this fax after reading, as there will be 
ample documentation as needed. 

“It is expected that a recommendation will be made to 
Wychwood that the Plaquemines Trust, and another trust 
settled with Wychwood by Pitkin, should contact Lehman 
regarding acquiring call options on SSW [Sterling Software], 
probably for about two years at the market. ... Wychwood 
would ... be limited to approximately 600,000 to 700,000 
calls, in order to stay under 5% of the outstanding shares and 
avoid SEC reporting. 

“I am also sending a copy of this fax to Shaun Caims 
[managing director of Wychwood], with the same request 
that he read it and then dispose of it. 1 will be back on this 
soon, perhaps tonight.”*'** 

Two hours later, Mr. French sent a fax to Mr. Caims: 

“I recommend that you immediately contact Lehman 
Brothers (Lou Schaufele ...) regarding the acquisition of two 
year call options to purchase Sterling Software at the market. 

These would be acquired by the Placquemines Trust and 
another trast .... As with my other fax, I suggest that you 


Subcommittee interview of Mr. French (6/30/06). The effort to avoidl3D reporting 
may have been accelerated by a front page newspaper article in March 2005, that criticized 
certain Michaels and Sterling Software securities transactions that had been disclosed in 13D 
filings submitted by Sam Wyly and others. See “If These Stocks Soar, the Boss May Regret It,” 
New York Times (3/12/95); 3/13/95 memorandum by Craig Schiffer on “Michaels 
Stores/Sterling Software Transaction” (MSNY008885-87). 

7/10/95 fax from Mr. French to Mr. Buchanmi (PSI0013671 8). 
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dispose of this one as there will be adequate subsequent 
documentation of any transactions.”®'’ 

Mr. French told the Subcommittee that he had asked the offshore entities 
to destroy the faxes, because he was worried that he was giving them 
more specific instructions than were proper for a trust protector.®'® 

One month later, on August 1 6, 1 995, Mr. Buchanan sent the 
following message to Mr. Cairns, Janek K. Basnet, and others about 
purchasing the call options and structuring the purchase in ways which 
would avoid triggering SEC reporting requirements. He wrote in part; 

“Shari Robertson, who administers the Wyly Brothers’ affairs 
from Dallas, rang yesterday afternoon BST to say that Mike 
French - presumably on Sam’s prompting - does not wish to 
await John Willis’s return to set up [new] ... Trusts or ... a 
new credit line with which to buy options on Sterling 
Software. They will, instead, use the existing facilities with 
Lehman Brothers in Dallas and Wychwood as trustee. ... 
Wychwood must not be trustee of the two sets of trusts which 
are buying options simultaneously since the amount involved 
would trigger a reporting requirement.”®'^ 

Still another fax, from Ronald Buchanan to his brother A.J. Buchanan, 
also referenced the desire to buy the call options without triggering SEC 
reporting: 

“Sam and Charles wish to arrange a bank borrowing to 
finance the purchase of a large number of call options on 
Sterling Software shares. 1 would be grateful if you could 
find a bank in London which would be interested. ... The 
pattern will be exactly the same as for the exercise which we 
recently completed with Lehmann [sic] Brothers in Dallas. 

The new purchase will be in the name of two new trusts 
which we are establishing and which will have separate 
tmstees. The Wylys, who are officers of and shareholders in 
SS, have been advised that, in consequence, there is no 
reporting requirement under SEC regulations, such as there 


7/10/95 fax from Mr. French to Mr. Cairns (PSI00136721). 

Subcommittee interview of Mr. French (6/30/06). 

8/16/95 message, presumably a fax, from Mr. Buchanan to AJB, JKB, Shaun Cairns, 
RJC, FKVC, DJ, JEP, BAR (PSIOOIlSOiO). The urgency described in this fax may have been 
related to plans to establish Sterling Commerce as a separate company by the end of the year. 
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would have been had all their potential interests been 

aggregated.”*’® 

Each of these communications indicates that Sam and Charles Wyly and 
their representatives were directing the offshore entities to buy the call 
options, and that the offshore trustees were ready, willing, and did take 
direction from them. These communications also show that the offshore 
trusts were willing to and did act in concert to arrange their stock 
holdings to circumvent SEC disclosure requirements for large 
shareholders in U.S. public companies. 

During 1995, the Bulldog, Pitkin, Bessie, Tyler, Plaquemines, and 
Delhi International Trusts appear to have collectively owned nearly 3 
million Sterling Software securities, including the 500,000 call 
options.*^' Other than Lome House, however, the trustees of the 
offshore trusts owning Sterling Software securities - IFG, Wychwood, 
and Janek K. Basnet - did not report the holdings in a Schedule 13D 
filing even though, as a group, each took direction from the Wylys and 
their representatives, coordinated their securities purchases, and together 
owned substantially more than the five percent reporting threshold. 

Continued Nondisclosure, 1996-2000. Over the next five years, 
the offshore entities obtained additional stock options and shares in 
Michaels, Sterling Software, and Sterling Commerce, but continued their 
practice of not disclosing their holdings to the SEC. In early 1996, for 
example, Sam and Charles Wyly moved another mass of stock options 
offshore, including 8.6 million Michaels and Sterling Software stock 
options and 4.6 million Sterling Commerce stock options. The ten 
corporations that received these stock options were wholly owned by a 
variety of Wyly-related offshore tmsts, including the Bulldog, Pitkin, 
Bessie, Tyler, Lake Providence International, LaFourche, and Red 
Mountain Tmsts. 

In March 1996, three Wyly-related offshore corporations 
purchased 2 million Michaels shares in private transactions intended to 
provide $25 million in additional capital to the company. These 
purchases were publicly disclosed at the time, and the offshore 
corporations described as “entities owned by independent trasts of which 


Undated fax from R. Buchanan to A.J. Buchanan (PSIOOl 17994). 

See, e.g., chart entitled, “Foreign Systems Priced @ 8/31/95,” 

(PS1_ED00042 1 75)(listing Sterling securities owned by the Wyly-related offshore entities). 

On 3/29/96, Audubon Assets (then called Fugue) purchased 433,333, Locke 
purchased 900,000, and Quayle purchased 666,667 shares. See Michaels 1996 10-K filing, 
Exhibits 4.7, 4.8, 4.9, and 13. 
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family members of Sam Wyly and Charles J. Wyly, Jr. are 
beneficiaries.”*^^ The trusts were characterized as “independent” despite 
the direction being exercised by the Wylys over the tnists’ investment 
activities. In December 1996, two more Wyly-related offshore 
corporations bought another 2 million Michaels shares in private 
transactions that provided another S21 million in new capital to the 
company. These purchases were, again, publicly disclosed at the time.*^'* 

As a result of the stock option-annuity swaps and private stock 
sales, the Wylys have since disclosed that, by November 1996, the 
Wyly-related offshore entities collectively held over 3.3 million 
Michaels shares or about 14.2 percent of the total outstanding shares 
and, one month later, collectively held 5.4 million shares or nearly 23 
percent.*** In December 1997, according to the Wylys’ amended 13D 
filing, the offshore entities collectively held over 3.5 million shares or 12 
percent. But those totals were not disclosed to the investing public at the 
time. Instead, in January 1997, only one trustee, Trident, filed a 
Schedule 13D, reporting 2.4 million Michaels options and warrants or 

9.5 percent of the total shares.*^'* At the end of 1997, Trident filed an 
amended Schedule 13D reporting only 1.3 million shares and options, or 

4.6 percent of the total, which meant that it was no longer obligated to 
file. No other Wyly-related offshore entity filed a Schedule 13D related 
to Michaels during 1996 or any subsequent year, until the Wylys’ 
amended filing in 2005. During this nine-year period, the stock holdings 
of these major shareholders of this publicly traded company remained 
hidden from the investing public. 

The same was true for Sterling Software and Sterling Commerce. 
From 1996 until the companies were sold in 2000, none of the Wyly- 
related offshore entities filed a Schedule 13D disclosing their stock 
holdings, even though from the 1995 call options, 1996 stock option- 


Id- ill 1 70. Audubon Assets was owned by the Bessie Trust associated with Sam 
Wyly, Locke was then owned by the Plaquemines Trust associated with Sam Wyly, and Quaylc 
was then owned by the Pitkin TI Trust associated with Charles Wyly. 

On 1 2/23/96, for S 1 million. Devotion and Elegance purchased options from Michaels 
to buy two million shares. On 2/28/97, both corporations exercised their options and, for another 
S20 million, actually purchased the underlying shares. See 1/2/97 Schedule 13D and 5/2/97 10- 
K (disclosing that, as a result of these transactions. Devotion held 1,333,333 and Elegance held 
666,667 options to buy Michaels shares as a result of the two 12/23/96 option agreements, and 
that in October 1996, Audubon Assets (then called Fugue) transferred another 433,333 Michaels 
shares to Devotion “in a private sale for cash”). Devotion was owned by the LaFourche Trust 
associated with Sam Wyly; Elegance w^ owned by the Red Mountain Trust associated with 
Charles Wyly. Both then had Trident as their offshore trustee. 

See 4/7/05 Schedule 1 3D filed by the Wylys with respect to Michaels Stores. 

See 1/2/97 Schedule 1 3D filed by Trident with respect to Michaels Stores. 
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annuity swaps, and other securities transactions, they collectively owned 
millions of shares of both companies.*^^ Again, the stock holdings of 
these major shareholders remained hidden from the investing public.*^* 

Failure to Disclose. From 1992 until 2005, neither Sam nor 
Charles Wyly included in their Michaels, Sterling Software, or Sterling 
Commerce 13D filings any of the securities held by the Wyly-related 
offshore entities, even though the Wylys and their representatives were 
directing the investment of those securities. 

In April 2005, in a dramatic turnaround, the Wylys filed an 
amended Schedule 13D for Michaels disclosing the offshore holdings, 
not only for 2005, but since 1992, in the event that Sam or Charles Wyly 
were “deemed to beneficially own” the shares held by the offshore 
entities. The 2005 filing disclosed, for example, that had the offshore 
securities been included in the Schedules that the Wylys originally filed 
for Michaels Stores in 1 992, the Wyly Group would have reported 
beneficial ownership of an additional 960,000 shares in April and an 
additional 190,000 shares in September.^” The amended filing disclosed 
that, as of the end of 1996, the shares held by the offshore entities had 
grown to 5.4 million shares or nearly 23 percent of the company. After 
that, the offshore entities began selling their Michaels stock. In 2005, 
the amended filing shows that, without including the offshore securities, 
the Wyly Group collectively owned about 6 million shares or 4.3 percent 
of Michaels, an amount which is below the reporting threshhold. With 
the offshore securities, the amended filing states that the Wyly Group 
collectively owned about 10.8 million shares or 7.9 percent, an amount 
requiring disclosure. 


See, e.g., chart entitled, “Foreign Systems Priced @ 8/31/95,” 

(PSI ED000421 75)(showing Wyly-related offshore entities then collectively owned nearly 3 
million Sterling Software shares); chart entitled, “Foreign Systems Priced @ 10/31/99” 

(PSIOOl 09904, 12)(showing Wyly-related offshore entities then collectively owned about 2.7 
million Sterling Software shares and options and 4.3 million Sterling Commerce options). 

In addition, none of the offshore entities filed a Schedule 1 3D with respect to Scottish 
Annuity & Life Holdings Inc. after it went public, even though at least one document suggests 
that the offshore entities collectively owned more than five percent of its outstanding shares. 

See undated chart, likely after the year 2000, entitled “Offshore Stock Analysis” 
{PSI00071735)(showing Bulldog, Bessie, and Tyler Trusts then collectively owned about 1 
million shares and 1.6 million warrants, or more than 16 percent of the company’s outstanding 
securities). 


See 4/7/05 Schedule 13D filed by Sam and Charles Wyly with respect to Michaels. 

See id., referring to Wyly Schedule 13Ds originally filed on 4/23/92 and 10/6/92. The 
term “Wyly Group” refers to Sam and Charles Wyly and Maverick Entrepreneurs Fund Ltd., 
whose combined holdings are reported in the 13D filings. 

See 4/7/05 Schedule 1 3D. 
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The Subcommittee was told that the Wylys filed the amended 
Schedule 1 3D, because they had received new legal advice on their 
filing obligations. The Subcommittee was told that prior legal counsel 
had advised the Wylys that they did not have to include the offshore 
securities in their 13D filings, but, in 2005, new counsel advised the 
opposite. The Subcommittee was told that the Wylys’ counsel was still 
reviewing whether the law would deem them to be beneficial owners of 
the securities held by the offshore entities, which is why their 13D 
filings continue to express uncertainty on the issue. Apparently 
counsel is also uncertain as to whether the Wylys had an obligation to 
include the offshore holdings in a group filing. The Subcommittee was 
told that the Wylys are awaiting an SEC determination on these matters. 

The Wylys have not taken similar action to amend past 13D filings 
with respect to Sterling Software or Sterling Commerce, now owned by 
CA and SBC, respectively. The SEC has advised the Subcommittee 
that, as a general rule, while an amended 13D filing does not cure a prior 
failure to disclose, such amended filings represent the best way to handle 
past non-disclosures and should be filed. 

To execute their securities transactions, the Wyly-related offshore 
entities used the services of their broker, Mr. Schaufele, and his 
employers, CSFB, Lehman Brothers, and Bank of America. Mr. 
Schaufele knew that the Wylys were directing the offshore securities 
transactions, and that the Wylys and offshore entities were coordinating 
their stock buys and other securities transactions, but he apparently 
never advised his employers of this fact or raised any SEC compliance 
issue with them.*” 


*’■ See 10/17/05 and 1/17/06 Schedules 13D for Michaels Stores. A related question is 
whether, under Schedule 13D rules for groups acting in concert, Sam and Charles Wyly should 
have filed as a group with the offshore entities, whether or not they beneficially owned the 
offshore securities. See, e.g., documents indicating that the offshore entities were coordinating 
their securities transactions with those of the Wylys, above. 

In contrast, when the clearing broker for Bank of America reviewed the securities 
transactions being conducted by the offshore entities, he wrote the following: 

“If ail of the accounts were funded by the same ‘grantor’, then they arc all related 
in that aspect. ... Who are the beneficial owmers of all the grantor trusts? ... My 
concern is that I do not believe that this company is reporting the ownership of 
the shares adequately. The fact that they are all being treated as separate 
companies does not impact the matter because they clearly have a link due to the 
original deposit. In addition, some of the accounts also maintain a control 
relationship even as independent accounts. Therefore, an account like ... [Quayle 
Ltd.] which made a sale of 100,000 shares of Michael’s on 09/02/03 should have 
filed a form 144 with the SEC because of their control relationship before the 
sale. Do we have a copy of that form on file? This is an important issue that I do 
not believe can be explained in a paragraph and without documentation. I know 
that this issue will take a lot of time to resolve, but I do not believe that we 
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The three corporations whose securities were the subject of most of 
the trades, Michaels, Sterling Software, and Sterling Commerce, had an 
obligation to file accurate information with the SEC, including with 
respect to the stock holdings of their directors and major shareholders. 

All three companies were aware of the close relationship between the 
Wylys and the offshore entities, and all three knew of the massive 
transfers of stock options offshore. Yet, except on rare occasion, these 
three corporations did not include the offshore stock holdings in their 
SEC filings, either as separate items or in consolidation with the Wyly 
holdings. As a result, each failed to inform the investing public that the 
company’s directors and major shareholders had transferred a substantial 
portion of their stock holdings to offshore entities that were continuing 
to trade in those securities. 

(iii) Restrictions on Private Stock Sales 

A second securities issue raised in this case history involves non- 
registered securities that were transferred to the offshore entities in 
private transactions and then sold by them into the public stock markets, 
apparently at times without complying with the trading restrictions 
established to protect the investing public. The key issue is whether the 
offshore corporations should have been treated as “affiliates” of the 
publicly traded corporations whose securities they obtained from the 
Wyly stock options and warrants. If so, their shares should have been 
sold subject to the timing and volume restrictions established under Rule 
144 for corporate affiliates. For many years, the offshore corporations 
were not treated as affiliates by financial institutions such as Lehman 
Brothers. In 2001, Lehman lawyers tentatively concluded that one of the 
offshore entities should be treated as an affiliate subject to the trading 
restrictions. Mr. Schaufele subsequently left the firm, took a position 
with Bank of America, taking the offshore corporation accounts with 
him, and continued to treat the offshore entities as nonaffiliates. 

The Affiliate Issue. Under Rule 144, when Sam and Charles 
Wyly transferred Sterling Software and Michaels stock options to the 
offshore entities, both men qualified as “affiliates” of those companies 
due to their status as directors and large shareholders. Shares sold by an 
affiliate in a private transaction become “restricted shares” that cannot 
be freely resold on a U.S. stock exchange unless they are registered with 
the SEC or meet the requirements for a registration exemption. 


understand their business, and I want to make sure they are in compliance with 
SEC regulations.” 

2/18/04 email from Zachary Pinard of Fidelity Investments to Margo Hursh of Bank of America 
{BA00S317). 
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Restricted shares can be resold to the public under Rule 144, but only if 
the shareholder complies with certain timing and volume restrictions. 
Another key factor is whether the person obtaining the shares also 
qualifies as an affiliate of the issuing corporation, and is therefore 
subject to the same trading restrictions. 

Here, the Wyly-related offshore entities took the position that they 
were not corporate affiliates for purposes of Rule 144.*’'’ Documents 
show that Mr. Schaufele steadfastly maintained that position within the 
securities firms that employed him. For example, in 1999, when 
Lehman Brothers was conducting securities transactions involving 
Sterling Software shares held by three offshore corporations, in response 
to a question by a colleague, Mr. Schaufele wrote: “for the 100th time 
the client never was an affiliate nor had to file when sold, stock is 
clean.”*’= 

By taking this position, the offshore entities not only avoided 
having to comply with Rule 144’s timing and volume restrictions, but 
also claimed that their shares did not have to be aggregated with those of 
Sam or Charles Wyly who, as company directors, were already subject 
to the trading restrictions.*^'’ They were also able to pledge the shares as 
collateral in certain securities transactions that permitted only 
unrestricted shares. In addition, in some instances, the offshore entities 
asserted that they had met the two-year holding period specified in Rule 
144(k), which is available only to nonaffiliates, and so were free to sell 
specified shares without the trading restrictions put in place to protect 
the investing public.**^ 

Rule 144 defines an “affiliate” as a “person that directly, or 
indirectly through one or more intermediaries, controls, or is controlled 


The offshore senhce providers serving as trustees of the Wyly-related offshore trusts 
and as directors and officers of the offshore corporations refused to provide interviews to the 
Subcommittee, so this analysis is based solely on a review of the documents obtained by the 
Subcommittee related to these matters. 

1 /26/99 email from Mr. Schaufele to a Lehman colleague, Michael C. Cohen, 
regarding Sterling shares held by Sarnia, Greenbriar, and Quayle (CC041 983). 

See, e.g., 4/27/92 fax from Ms. Robertson to Russell Collister of Lome House, with 
copy to Mr. French (PSI00126713), discussed below. See also Rule 144(e)(3)(iv) and (vi); 17 
C.F.R. § 240.144e-3. 

See, e.g., 6/30/00 letter from Lehman Brothers to Michaels Stores with attachment 
(MSNY025479-80)(stating Devotion could sell 750,000 restricted Michaels shares because they 
had “been beneficially owned ... for a period of at least two years”); similar letters dated 6/30/00 
(MSNY025474-76)(involving 466,667 Michaels shares owned by Elegance), and 7/20/00 
(MSNY006415-16)(involving 150,000 Michaels shares owned by East Baton Rouge). 
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by, or is under common control with,” the issuing corporation.®’* The 
key regulation defines “control” as “possession, direct or indirect, of the 
power to direct or cause the direction of the management and policies of 
a person whether through the ownership of voting securities, by contract, 
or otherwise.”*’® The broader question raised by the Wyly-related 
offshore entities is when an offshore trust or shell corporation under the 
direction of a company officer, director, or major shareholder also 
qualifies as an affiliate. 

Affiliate Issue First Arose in 1992. In this case history, the 
affiliate issue arose as early as April 1 992, when a Lome House 
employee apparently asked whether the Sterling Software and Michaels 
shares held by the offshore entities were subject to Rule 144 trading 
restrictions. Ms. Robertson, then head of the Wyly family office and a 
bust protector, responded as follows: 

“I had a short discussion with Ronnie [Buchanan] yesterday 
regarding your transmittal of April 24. I wanted to make sure 
you were clear on the reporting/volume selling requirements 
of these securities. The securities owned by Little Woody 
Limited (166,500 options), Roaring Fork Limited (166,500 
options) and East Carroll Limited (667,000 options) will be 
registered securities of Sterling Software when exercised. 

Michael French’s firm [Jackson & Walker] can provide 
Lome House and the banks with which you are having 
discussions, a legal opinion stating that these securities are 
not subject to any Securities and Exchange Conunission 
Form 144 volume Rules and that the Securities in no way 
need to be aggregated with the Settlors of the Tmsts - 
Charles and Sam Wyly.... 

“1 gather the banks are showing concern that the eventual 
beneficiaries - the children of Charles Wyly and Sam Wyly 
are shareholders .... Again, these shares would not be 
aggregated for volume mle selling purposes with the other 
shares owned by the children. The only requirement for 
reporting to the [SEC] is to file Form 13D which just states 
that Lome House beneficially controls or votes more than 5% 
of the outstanding stock of Sterling software.”*''® 


■“ 17 C.F.R.§ 230.144(a)(1). 

17 C.F.R. § 230.405. See also SEC v. Kem. 425 F.3d 143 (2"“ Cir. 2005)(findmg that 
individuals controlled several corporations even though they did not own the corporate shares). 

4/27/92 fax from Ms. Robertson to Mr. Collister of Lome House, with copy to Mr. 
French (PSI00126713). 
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The Subcommittee requested a copy of any Jackson & Walker 
opinion provided to Lome House, as referenced in this communication, 
but it was not produced. Mr. French told the Subcommittee that Jackson 
& Walker did not issue such an opinion.®'*' The Subcommittee did 
obtain copies of other Jackson & Walker letters opining that the 
restrictive legends on shares obtained by the offshore trusts could be 
removed. These letters either cited the two-year holding period that is 
available only to nonaffiliates, or presented the conclusion that the 
legends could be removed without providing a supporting explanation.®'"' 
Legends were, in fact, routinely removed from the share certificates 
presented by the offshore entities. 

During the thirteen year period examined in this Report, the Wyly- 
related offshore entities sold hundreds of thousands of Michaels and 
Sterling Software shares without following the trading restrictions 
established to protect the investing public from shares acquired in 
private transactions. CSFB, Lehman Brothers, and Bank of America 
also engaged in many securities transactions with the offshore entities, 
including margin loans, stock collars, call options, and equity swaps, 
and, with the exception explained below, treated the offshore entities as 
if they were nonaffiliates. If they had been treated as affiliates, with 
shares subject to trading restrictions, their shares may not have qualified 
as acceptable collateral for some of the loans and other securities 
transactions that, in fact, took place. 

Affiliate Status Questioned. In 2001, Lehman Brothers legal 
counsel began to question the affiliate status of one of the Wyly-related 
offshore entities. In September 2001, after Sam Wyly had expressed 
interest in selling a significant number of Michaels shares held 
domestically, Mr. Schaufele recommended that, instead of selling them, 
Mr. Wyly consider entering into a derivative securities transaction, such 
as a collar or prepaid forward sale, in which he could retain ownership of 
the shares while obtaining a cash payment representing some of their 
value.®'" Mr. Schaufele presented several alternatives, some of which 
called for the participation of one of the offshore entities, Devotion, 


Subcommittee interview of Mr. French (6/30/06). 

See, e.g., Jackson &Walker letters to the Harris Trust Company of New York on 
6/24/97 regarding 245,454 Michaels shares sold by Locke (MSNY025121-22), on 7/11/97 
regarding 300,000 Michaels shares sold by Quayle (MSNY008917-18), on 10/27/97 regarding 
166,667 Michaels shares sold by Elegance and Devotion (MSNY025087-88), (all of which opine 
that the legend may be removed from the relevant share certificates, but without providing a 
specific explanation); letters citing two-year holding period in footnote 322, above. 

See, e.g., 9/24/01 email from Ms. Hennington to Mr. Schaufele (CC031044); 9/28/01 
email from Mr. Schaufele to Sara and Evan Wyly (CC012973)(discussing possible derivatives 
securities transaction). 
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which could buy the shares from a Wyly domestic entity or buy 
equivalent shares on the open market.*'"' Several internal emails, in 
which Mr. Schaufele discussed the possible transaction with his 
colleagues, contrasted the domestic entity’s affiliate status with 
Devotion’s nonaffiliate status and possible impacts on the Wylys’ SEC 
reporting obligations and insider obligations. For example, 

Mr. Schaufele wrote; 

“I spoke with the family last night, they do understand that 
we will be collaring 20% more stock than Devotion would be 
purchasing. ... If Sam sells into the open market he must 
comply with rules of an Insider on selling versus he can cross 
it to Devotion. It means not as liquid and perhaps multiple 
filing. I also understand more why Sam won’t do the 
forward, when we did the original collar on MIKE there was 
a lot of negative press (front page NY times), what would be 
the best is if we could effect our hedge into the open market 
then cross stock to Devotion as we get stock off on the US 
side or elsewhere (meaning if it could happen in London that 
is ok).”*'*' 

On October 4, 2001, Mr. Schaufele suggested that Devotion enter 
into a three-year prepaid forward contract with Lehman Brothers to sell 
the Michaels shares, a type of transaction which the offshore entities had 
not previously done. As part of Lehman’s internal review process, the 
transaction was presented to Lehman’s in-house lawyers to get legal 
clearance for Devotion to participate. In response, the legal department 
expressed the view that Devotion may qualify as a Michaels “affiliate” 
due to Devotion’s ties to Sam Wyly. The lawyers warned that if 
Devotion were an affiliate, its restricted shares would not qualify as 
acceptable collateral for the proposed transaction. 

Mr. Schaufele immediately objected to this “legal intervention,” 
described prior occasions on which Lehman Brothers had entered into 
transactions with the offshore entities without raising the affiliate issue, 
and urged his superiors to approve going forward with the proposed 
transaction. In one October 2001 email, he wrote; “I think we are being 
a little to[o] zealous here. [T]he only reason this happened is us 


See October emails between Mr. Schaufele and Sam Wyly, Ms. Hennington, and 
others about the proposed transaction. (CC027640-45). 

8^5 10/4/01 email from Mr. Schaufele to a Lehman colleague, Michael C. Cohen 

(CC027645). 
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explaining to them the transaction. [W]e are over lawyering this.”^"’'’ In 
another email, he wrote: 

“It was on the Sterling Software collar and options that we 
did derivative trades with the offshore entities (of which 
Devotion was one). Sam Wyly was a director of Sterling 
Software, just like he is in Michaels Stores. We have also 
done numerous trades both buys and sales of these stocks in 
these entities without this legal intervention. In 1 996 we sold 
over 666,000 shares of SSW and in 1997 we sold over 
400,000 shares of Michaels Stores. I do not understand why 
we cannot proceed given that we have talked with the 
Michaels Stores outside company counsel and that they do 
not consider Devotion Ltd. an affiliate. Here we want to 
purchase stock and enter into a forward sale, I am assuming 
this is a very profitable trade for the firm and really wonder 
what is going on here.”*'" 

On the same day, one of his colleagues sent an email to other 
Lehman personnel summarizing the issues as follows: 

“Below are the facts to date on the devotion trade. 

“Devotion Ltd. wants to enter into a three year Pre-Paid 
Forward on Michaels Stores. Devotion is an Isle of Man 
corp. that is owned by a trust whose beneficiary’s are either 
children or grandchildren of Sam Wyly. The trust is run by 
independent trustees. Lehman has done multiple trades ... 
over the years with various similar entities set up by the 
Wyly’s, (ie... Sarnia, Greenbriar, Quayle, Roaring Fork, 

Moberly and Devotion). 

“As with all trades we do where we are borrowing the 
client’s shares and desire to have a physical settlement 
option, we need to be satisfied that the client is not an 
affiliate of the issuer. The client is willing to represent to us 
that it is not an affiliate and Michaels Stores counsel. Bob 
[Estep] of Jones Day, has spoken to Gordon on the issue. 

Bob told Gordon that Devotion is not considered an affiliate 
by Michaels Stores. However, he also indicated that he did 
not necessarily agree with that determination. Gordon rightly 


10/4/01 email from Mr. Schaufele to Michael C. Cohen (CC027649). 

10/5/01 email from Mr. Schaufele to Michael C. Cohen with a copy to John Wichham 
(CC027651). 
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requested more comfort on the issue. It was hoped comfort 
would come in the form of an opinion. 

“This afternoon we spoke with ... Bob [Estep] and a 
colleague who has a securities background, John McCaferty, 
and Rodney Owen who is counsel for Devotion. They all 
reiterated that the client was not an affiliate of MIKE. 

[Redaction] Since none of these attorney’s have been asked 
to ever investigate those details, they could not render the 
opinion we have asked for. ... I do not believe we will get an 
opinion.’”"'”* 

This email shows that the Jones Day and Meadows Owens law firms, as 
well as Michaels Stores legal counsel, were willing to tell Lehman 
Brothers orally, but not in writing, that Devotion was not an affiliate of 
Michaels Stores. It also indicates that Bob Estep of Jones Day expressed 
some disagreement with that determination, as did Lehman’s lawyers. 

The next day, Mr. Schaufele sent an email to several colleagues 
alerting them to the issue: 

“I just wanted to give you a heads up on a situation: We have 
an offshore entity Devotion Ltd. (They are [an] offshore 
corporation that is owned by a trust whose beneficiaries are 
some members of the Wyly family) who wants to do a 
forward sale on 600k of Michaels Stores. Sam Wyly is a 
director/insider at Michaels Stores. Lehman’s counsel is of 
the opinion that Devotion is therefore an affiliate. Now we 
have had a conference call with Gordon Kiesling (LB), Russ 
Hackmann (LB), Michael Cohen (LB), John McCaferty 
(Michaels Stores outside counsel). Bob [Estep] (Michaels 
Stores outside counsel), Rodney Owens (tax counsel for 
Devotion and the Wyly’s) and myself Basically (this is my 
read on the situation) the company counsel and Devotion Ltd. 
counsel said that they are not an affiliate but that getting an 
opinion would probably be time consuming and expensive. 

As a little history, we have done derivative trades for this 
entity and other offshore entities in the past in companies that 
the Wyly’s control. ... I don’t want to jeopardize the finu 
but 1 do believe that we are getting a little ‘over lawyered’ 
and in not doing this trade I believe would cause some 
serious problems in Lehman’s relationship. I can tell you 


10/5/01 email from Michael C. Cohen to David Gittings and others within Lehman 
Brothers (CC037563){emphasis and redaction in original as produced to the Subcommittee). 
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that in my dealings with these entities for the past 5+ years 
you do not talk offshore business with the family and all 
dealings/orders come via phone and fax from the offshore 
directors and to me everything appears in order.”®^'’ 

Although Mr. Schaufele indicated in this email that he did “not talk 
offshore business” with the Wyly family, this statement is contradicted 
by many other documents including an email from the previous day in 
which Mr. Schaufele wrote to a different Lehman colleague: “1 spoke 
with the family last night, they do understand that we will be collaring 
20% more stock than Devotion would be purchasing. I talked thru the 
risk of not doing this simultaneously.”*^” 

A few days later, the Wyly family office informed Lehman 
Brothers that Sam Wyly had decided against going forward with the 
Devotion transaction.*^' Two weeks after that, a senior Lehman official 
urged the firm to reconsider and resolve the affiliate issue in favor of the 
Wylys: 

“I need to get the details on the atty’s opinion as it relates to 
the offshore entity being an affiliate. It seems like we have 
done trades in the past without issues. The Wyly groups 
internal counsel does not consider them an affiliate. This 
relationship has been exclusive to Lehman in the past. Mr. 

Wyly is not going to bitch and moan, if we make it to[o] 
difficult to do business here, without emotion he will take his 
business across the street. We do not want that! ! Lou said it 
felt like we got over Lawyered on the last enquiry. ... I 
would like to be proactive and get the issue put to bed so Lou 
could go back to them next week and tell them that the 
affiliate issue will no longer be a problem. Getting that done 
may require us to get Ed or Charlie involved to make a 
business decision. This is very important to me and to the 
team, we may have to jerk some chains but we need to get 
this resolved.”*^’ 


10/5/01 email from Mr. Schaufele to Edward Feigeles, Kurt Haney, and Michele 
Crittenden (CC018669). 

10/4/01 email from Mr. Schaufele to his colleague Michael C. Cohen (CC031033). 

See 10/9/01 email from Ms. Hennington to Mr. Schaufele (CC027680)(“Sam has 
decided to not go forward with the forward sale or the call spread. He said he was sorry for 
wasting everyone’s time This email shows that it was Mr. Wyly rather than Devotion’s 
officers or directors who made the decision not to enter into the prepaid forward transaction. 

10/26/01 email from Kurt Haney to Michael C. Cohen and others (CC027681). 
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Mr. Schaufele subsequently left the firm and moved to Bank of 
America, taking the offshore accounts with him. He had begun 
employment negotiations in the fall of 2001, and told Bank of America 
in September that he was willing to make the move.**’’ In fact, in early 
October, while Lehman resistance to the Devotion trade due to affiliate 
concerns was firming up, Mr. Schaufele suggested that Bank of America 
price the same transaction: 

“[I] may have a trade for you guys. [A] forward sale in 
MIKE. For kicks you might just price 3yr fwd with 40% 
upside. [Y]ou can use my stock for borrow, clean and non 
affiliate. This is for an offshore corporation (Isle of Man). 

The OC is owned by a trust whom the beneficiaries are Wyly 
family children/grandchildren. MlKE’s counsel has said that 
they do not consider it an affiliate, they are not listed in the 
proxy but our legal eagles want something more which is 
ridiculous. I still may get it to happen but . . 

The Private Client Services division of Banc of America Securities 
(BAS) extended a formal job offer to Mr. Schaufele on January 16, 
2002.*^^ He accepted and began working to persuade the Wylys to have 
the offshore accounts follow him to the new firm. Shortly before 
starting his new job, Mr. Schaufele sent the following email to Sam and 
Charles Wyly: 

“1 would like to thank you for your support. ... In coming to 
a new organization we do not have the history that we had at 
Lehman (which is a good thing). Each entity is going to be a 
totally separate entity without any linkage. While we were at 
Lehman it evolved to the point that Lehman viewed some of 
the accounts (off and on) as linked. They went as far as 
getting the counsel for Michaels on the phone to see if they 
viewed the offshore accounts as affiliates. Even though the 
counsel did not view the offshore as affiliates, Lehman chose 
to treat them as affiliates. Should the offshore accounts come 
here they would come as independent new entities, which 1 
would work to maintain. Again I just wanted to let you know 


See 9/9/01 email from Mr. Schaufele to Jeff Spears at Bank of America (BA054831- 
32)(discussing plans to move to the new job). 

1 0/7/01 email from Mr. Schaufele to Mr. Spears at Bank of America (BA057340). 

1/16/02 letter from Banc of America Securities to Mr. Schaufele {BA055294' 
97)(exlending formal job offer). The Private Client Services division handled securities 
accounts for wealthy individuals. 
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that I am very aware of the situation and will work 

accordingly. Again thanks for your confidence. 

Mr. Schaufele’s employment with BAS officially began on 
February 19, 2002.*” By then, the Wylys had consented to the Wyly- 
related offshore entities moving with him.*^* Later in 2002, Mr. 
Schaufele arranged for Devotion to enter into a prepaid forward contract, 
which Banc of America Securities called a Specialized Term 
Appreciation Retention Sale (STARS), involving 800,000 Michaels 
shares. Mr. Schaufele assured his new colleagues that Devotion was not 
a Michaels affiliate and had no restrictions on its stock.*” 

Analysis. Section 5 and Rule 144 are intended to prevent issuing 
corporations and their affiliates from circumventing U.S. securities laws 
by transferring company shares through nonpublic transactions and then 
allowing those securities to be immediately resold in public markets. In 
this case history, Sam and Charles Wyly were affiliates of three publicly 
traded corporations. While affiliates, they provided millions of stock 
options and warrants to offshore entities whose investments they 
directed, using private transactions not open to the investing public. 
These private transactions included the stock option-annuity swaps, 
private sales of stock options, and private placements. The facts suggest 
that this is a situation where Section 5 and Rule 144’s trading restrictions 
ought to limit the ability of the offshore entities to re-sell their privately 
acquired shares. Instead, the offshore entities were able to exercise their 
stock options, immediately sell many of the resulting shares on the open 
market, and use other shares as collateral for profitable securities 
transactions, all the while claiming they were not corporate affiliates 
subject to trading restrictions. 

The offshore entities succeeded in selling their privately acquired 
shares in the public markets in part because of the assistance they 
received from their broker and the public corporations who issued the 


2/14/02 email from Mr. Schaufele to Ms. Boucher forwarding his email to Sam and 
Charles Wyly (BA056311). See also email from Ms. Bennington to Ms. Boucher and Ms. 
Robertson (PSl_ED0000927S-79). 

2/19/02 email from BAS to Virgil Harris and Mr. Schaufele (BA056293). 

2/19/02 email from Ms. Boucher to Ms. Robertson (PSl_ED00009279)(“Lou’s move 
to B of A was final last week. Sam & Charles have consented to moving all their stuff with him. 
... Lou is planning on travelling to lOM.”). 

See, e.g., 10/7/01 email from Mr. Schaufele to Jeff Spears at BAS 
(BA057340)(characterizing Devotion’s Michaels shares as “clean and non affiliate” and stating 
that, “MTKE’s counsel has said that they do not consider it an affiliate, they are not listed in the 
proxy but [Lehman’s] legal eagles want something more which is ridiculous.”). 
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shares. Mr. Scliaufele knew that the Wylys and their representatives 
were directing the securities trades by the offshore entities. He 
nevertheless insisted that the offshore entities be treated as independent 
actors and nonaffiliates free of any trading restrictions. 

Michaels, Sterling Software, and Sterling Commerce also treated 
the offshore coiporations as nonaffiliates, even though they knew the 
offshore corporations were associated with the Wylys. None of the 
companies ever conducted a factual inquiry into the evidence suggesting 
the offshore corporations were under the direction of the Wylys. 
Michael’s outside legal counsel, Jones Day, also failed to conduct a 
factual inquiry, yet told Lehman that it had concluded Devotion was not 
an affiliate. The Jones Day lawyer closest to the Wyly-related offshore 
entities “indicated that he did not necessarily agree with that 
determination,” but he, too, failed to press the issue. Meadows Owens, a 
law finu that at various times represented both the Wylys and the 
offshore entities, also asserted that the offshore entities were not 
affiliates. None of the lawyers offering this legal conclusion, however, 
w'as willing to place this opinion in writing. At one point, Mr. Schaufele 
explained the lawyers’ reluctance to provide a written opinion by saying 
the necessary fact investigation would be too “time consuming and 
expensive.” After years of treating Devotion as a non-affiliate, Lehman 
tentatively concluded that Devotion was an affiliate subject to SEC 
trading restrictions. 

By treating the Wyly-related offshore entities as nonaffiliates, the 
lawyers and public corporations involved in this matter appear to have 
facilitated the circumvention of U.S. trading restrictions on affiliates and 
prohibitions on the re-sale of privately acquired shares in the public 
markets. 

(iv) Restrictions on Insider Trading 

A final set of securities issues raised by the Wyly-related offshore 
entities has to do with what is commonly called insider trading. Under 
U.S. securities law, Section 16 of the Exchange Act imposes special 
disclosure obligations and short-swing profit limits on corporate insiders 
who trade in their companies’ stock. Section 10(b) of the Exchange Act, 
together with Rule 1 Ob-5, prohibit anyone with “material nonpublic 
information” from engaging in the purchase or sale of any security “on 
the basis of’ that information. Both provisions are intended to prevent 
persons with inside information from taking unfair advantage of the 
investing public. 
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0%'er the thirteen years examined in this Report, the Wyly-related 
offshore entities engaged in numerous stock trades involving Michaels, 
Sterling Software, and Sterling Commerce shares, companies where the 
Vfylys were directors and major shareholders. Some of these trades 
appear to have included buys and sells within a six-month period. 

Others appear to have taken place during periods in which Michaels, 
Sterling Software, or Sterling Commerce were anticipating engaging in 
transactions that could affect their stock prices. These trades were 
conducted by offshore entities whose activities were not reported to the 
SEC - unlike trades conducted by the Wylys personally that would have 
been reported - and so information about these trades was not available 
at the time to U.S. securities regulators or the investing public. 

In April 2005, when Sam and Charles Wyly filed their amended 
Schedule 1 3D disclosing the Michaels securities held by the offshore 
entities, they made “a proposal to settle any issue of potential Section 16 
liability” from trades in Michaels stock by the offshore entities that took 
place within a six-month period.*^® On March 15, 2006, Michaels 
established a special committee of its Board of Directors “to investigate 
and make decisions on behalf of Michaels with respect to any potential 
Section 16 liability issue” in connection with trades by the offshore 
entities.®*' A draft agreement between the Wylys and Michaels proposed 
that the Wylys disgorge any short-swing profits that might have arisen 
from these trades.®*^ The Michaels special committee is currently in 
negotiations with the Wylys to determine the scope of their potential 
Section 1 6 liability and reach agreement on the amount of short-swing 
profits to be disgorged, which the Subcommittee was told could involve 
millions of dollars.®*® The Subcommittee has been told that no parallel 
negotiations are underway with CA or SBC regarding possible short- 
swing trades of Sterling Software, Sterling Commerce, or CA shares by 
the offshore entities.®*^ 

Similar concerns apply to securities trades during periods when the 
Wylys may have had material nonpublic infonnation about the 
corporations whose shares were being traded by the offshore entities. 
Sterling Commerce, for example, was first incorporated in December 


1./1 7/06 Michaels 10-K filing with the SEC at 23-24; see also 3/29/06 10-K filing at 
23. 


Id. at 24. 

See, c.g., 4/5/05 draft “Settlement Agreement” (MSNY-9000714'-17), 
Information provided by the Michaels special committee (7/10/06). 
Information provided by CA (7/09/06) and SBC (7/13/06). 
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1995, as a subsidiary of Sterling Software, and made its initial public 
offering of stock in March 1996. In July 1995, five months before 
Sterling Commerce was incorporated, Sam and Charles Wyly directed 
the offshore entities to purchase call options to buy 500,000 Sterling 
Software shares. Sterling Software was to become the majority 
shareholder of Sterling Commerce. The call options were purchased by 
two of the offshore corporations. Devotion and Elegance, in 1995, for 
about $5 million. After they purchased the call options. Sterling 
Software’s stock price increased. When they sold the Sterling Software 
call options in October 1996, a little over a year later, the two offshore 
corporation apparently made a profit of at least $2 million.**’'’ Mr. 

French told the Subcommittee that when he “recommended” that the 
offshore trusts buy the call options, he had not known about the plans for 
Sterling Commerce to be incorporated and go public; he indicated that 
he did not know whether Sam and Charles Wyly had this information 
when they directed the purchase of the call options in July.**’’ 

A second example involves the six months prior to the sale of 
Sterling Software and Sterling Commerce in March 2000. Sam and 
Charles Wyly apparently knew in July 1999 that both companies were to 
be sold.*’’* On September 30, 1999, Sam and Charles Wyly transferred 
about 3.3 million Sterling Software and Commerce stock options to four 
Wyly-related offshore corporations, East Carroll, Elegance, Greenbriar, 
and Quayle, in exchange for about S27.2 million in cash. About a week 
later, on October 8, 1999, three offshore corporations, Greenbriar, 
Quayle, and Sarnia Investments, entered into a swap transaction with 
Lehman Brothers, pursuant to which Lehman began buying Sterling 
Software shares on the open market to hedge the swap.**^ Five days 


See discussion of “Sterling Software Call Options” in this section, above. 

See, e.g., the following documents showing the purchase of the call options for about 
$5 million (CC039125, 39; CC038274-76, 394, 396-404, 440, 643, 722-26, 765) and their sale 
for about S7.4 million (CC038283, 427, 433, 443-44). 

Subcommittee interview of Mr. French (6/30/06). The Wylys declined the 
Subcommittee request for an interview, asserting their Fifth and Fourth Amendment rights. 

See discussion of these sales, above, including deposition testimony by Sam Wyly 
indicating that the decision to sell the two companies was made in July. 

Sec draft term sheets for equity swaps, including 10/8/99 “Equity Swap (LONG)” 
involving Sterling Software stock and Greenbriar (CC022040-4i); 10/8/99 “Equity Swap 
(LONG)” involving Sterling Software stock and Sarnia Investments (CC017344-45); 10/8/99 
“Equity Swap (LONG)” involving Sterling Software stock and Quayle (CC029349-50). These 
swaps had identical terms and were apparently carried out in tandem by Leliman personnel. See 
also 1 0/8/99 email from Ms. Boucher to Sam and Evan Wyly and Ms. Robertson on “SS W” 
(MAV007713)(“Lchmans has started the transaction.” Ms. Boucher also forwarded an email 
from Mr. Schaufele in which he stated: “We have started, we will be crossing the stock 
purchased by Moberly and Quayle into the swap.”). 
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later, Lehman had purchased over 550,000 Sterling Software shares at a 
total cost of about $20 per share or $1 1 .4 million. On a Lehman 
document reporting the stock buys, a handwritten note from Evan Wyly 
to his father Sam Wyly states: “Looks like they’re doing a great job 
buying a big % of the volume without moving the price.”*’” Additional 
securities transactions involving the offshore corporations and Sterling 
Software securities followed.*” 

The 1995 and 1999 securities transactions raise a number of issues. 
It appears that, during both periods, the Wylys may have been in 
possession of material nonpublic information. During both periods, the 
offshore entities engaged in securities transactions that would turn a 
profit if the Sterling Software stock price increased. During both 
periods, it appears that the existence of these offshore entities, their 
status as major shareholders of Sterling Software and Sterling 
Commerce, their close association with the Wylys, and the timing, 
nature, and extent of their securities transactions were not reported to 
U.S. securities regulators or the investing public. If the same trades had 
been conducted by the Wylys themselves, the trades would have been 
reported to the SEC and available to the investing public. 

(4) Bringing Offshore Dollars Back with Pass-Through Loans 

After the 1 992 and 1 996 stock option-annuity swaps moved 
millions of stock options and warrants offshore, the offshore entities 
began to exercise the stock options and warrants, sell the shares, and 
engage in other securities transactions that collectively generated 
millions of dollars in untaxed investment gains. In 1998, a new shell 
corporation was established in the Cayman Islands called Security 
Capital Ltd., which was used to funnel millions of these offshore dollars 
back into the United States. On ten occasions from 1998 until 2003, 
various Wyly-related offshore corporations made substantial loans of 


10/13/99 document entitled, “SSW Swap Execution Report: Sarnia, Greenbriar, 
Quayle,” that appears to have been prepared by Lehman (PSI00109917). See also 10/13/99 
email from Evan Wyly to Ms. Boucher (PSI_ED00069083)(“T think Lehman is doing a great job 
of buying a high % of the trading volume near the VWAP without moving the stock price. ... [l]t 
would be reasonable to pay a small premium to get a big block of stock.”). 

See, e.g., 10/18/99 email from Ms. Boucher to Sam, Charles and Evan Wyly and Ms. 
Robertson on “SSW” (PSI_ED00043758)(forwarding an email from Mr. Schaufele proposing 
additional securities transactions; Ms. Boucher asked the Wylys: “Please advise on how you 
would like to proceed.”); 1/25/00 fax from Lehman Brothers Finance to Greenbriar on “Reset of 
SSW swap” (CC021686) with additional resets on 3/3/00 (CC021920) and 6/5/00 (CC021692); 
3/2/00 “Equity Swap (LONG) Amendment” involving 2 million Sterling Software shares and 
Greenbriar, Quayle, Moberly, Roaring Fork and Sarnia Investments (CC031 181-83); and 3/3/00 
“Equity Swap Amendment (SSW)” involving 1.5 million Sterling Software shares and 
Greenbriar, Moberly, and Sarnia Investments (CC031 175-77). 
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offshore funds or other financial assets to Security Capital Ltd., which 
loaned the same amount of funds or assets to Wyly-related persons or 
entities. Over that five year period, Security Capital functioned 
essentially as a transit point for nearly $140 million in offshore assets, 
including $33 million loaned to Sam Wyly; $31 million loaned to 
Charles Wyly; $56 million in finaneial assets other than cash loaned to 
Cayman entities associated with Sam Wyly’s ehildren; $14.5 million 
loaned to Green Mountain, a Wyly-related U.S. business venture, or one 
of its executives; and $5 million loaned to the Wrangler Trust, a U.S. 
trust established by Sam Wyly. 

The Security Capital transactions show that, over a five-year 
period, the Wyly-related offshore corporations sent millions of untaxed 
offshore dollars into the United States. These transactions also provide 
additional evidence of Wyly influence over the Isle of Man offshore 
corporations, eight of which transferred millions of dollars and other 
financial assets to a newly-created shell corporation with no assets, 
employees, or offices, apparently without requiring any collateral as 
security. Finally, the Security Capital transactions show that Sam and 
Charles Wyly utilized the untaxed capital gains produced by the offshore 
entities to advance their personal and business interests in the United 
States. By using the offshore dollars and assets supplied by the Wyly- 
related corporations. Security Capital was able to issue corresponding 
loans to Wyly-related persons and entities. These loans offered 
generous terms that, for example, allowed Sam Wyly to use $10 million 
and Charles Wyly to use $25 million for 1 5 years before any principal 
had to be repaid. Security Capital offered its loans only to Wyly-related 
parties. Together these facts suggest that Security Capital functioned to 
make offshore assets available to the Wylys to advance their interests. 

(a) Security Capital Formation and Operations 

Although Security Capital and the offshore bank that formed and 
administered Security Capital, Queensgate Bank & Trust Co. Ltd. 
(Queensgate), refused to provide interviews or information requested by 
the Subcommittee, the Wylys’ legal counsel and others provided the 
Subcommittee with their understanding of how Security Capital was 
established and operated. Aceording to the Wylys’ legal counsel, in 
August 1998, with assistance from U.S. and Cayman legal counsel, 
Queensgate Bank formed both Security Capital Trust and Security 
Capital Ltd.”’ Security Capital Trust is a Cayman charitable trust whose 


See 1/26/06 letter and attachments from Wylys’ legal counsel, Bickel & Brewer, 
responding to Subcommittee questions about Security Capital (hereinafter “Bickel & Brewer 
letter and attachments”). A chart entitled “Security Capital Timeline,” states that Queensgate 
Bank settled the Trust and incorporated Security Capital Ltd. in August 1998. The incorporation 
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grantor and trustee is Queensgate Bank, the offshore bank that 
established it.*” Security Capital Ltd. is a Cayman corporation that is 
wholly-owned by the Trust. Security Capital Ltd.’s directors are four 
Queensgate Bank employees and two Isle of Man residents who were 
also the managing directors of IFG and Trident. IFG and Trident are 
lOM companies that served as trustees of several Wyly-related offshore 
trusts whose corporations supplied funds and assets to Security Capital 
Ltd.*” 

According to the Wylys’ legal counsel, since its inception Security 
Capital has done business only with parties related to the Wylys.*” The 
Subcommittee has been told that neither Security Capital Trust nor 
Security Capital Ltd. has any employees or offices of its own; instead 
Security Capital Ltd. pays a fee to Queensgate Bank to administer its 
affairs.*”’ Further, it is the Subcommittee’s understanding that Security 
Capital owns no assets other than the offsetting loan payables and 
receivables related to its transactions with Wyly-related interests. 
Together, this evidence indicates that Security Capital was a shell 
corporation created for a single purpose; to function as a transit point 
for pass-through loans of cash and other assets among Wyly interests.*” 


date for Security Capital Ltd, appears to be 8/24/98. First attachment at 1 . Bickel & Brewer 
state that Michael French, Maples & Caldcr, Meadows Owens, and Jones Day helped to 
establish, develop, and oversee Security Capital and arrange its initial transaction. First 
attachment at 2; Chart entitled, “Professionals Involved In Development and Oversight.” 

Maples & Calder told the Subcommittee, however, that it did not have Security Capital as a 
client and implied that it also did not work on matters pertaining to Security Capital. 3/23/06 
letter from Maples & Calder to the Subcommittee at 1 . 

Bickel & Brewer letter and attachments, first attachment at 1 . The materials state that 
Security Capital Trust’s beneficiaries are “any qualified charity designated by the trustee at the 
time the trust terminates.” The materials state that, as of the date of the letter in January 2006, 
the Trust had not made any disbursement to any beneficiary. Id. To date, Security Capital Trust 
appears to have engaged in no activity other than holding the shares of Security Capital Ltd. 

Id. at I . According to the Wylys’ legal counsel, Security Capital Ltd.’s directors are: 
John Dennis Hunter, Karla Bodden, Blair Gauld, Jane Fleming (who also serves as the 
corporation’s sole officer), David Harris, and David Bester. The first four also work for 
Queensgate Bank in the Cayman Islands. Mr. Harris is the managing director of IFG, and Mr. 
Bester is the managing director of Trident. 

See Bickel & Brewer letter and attachments, first attachment at 2 (“So far as we know. 
Security Capital has only been involved in transactions in which companies, owned by the 
foreign trusts in which Wyly family members are beneficiaries, are involved.”). 

Id. at 1. See also, e.g,, 7/31/02 email from Ms. Boucher to Ms. Robertson 
(MAV010534)(stating Mr. Gauld, a Queensgate Bank director, “does the work on Security 

Capital”). 


See Bickel & Brewer letter and attachments, first attachment at i (“Security Capital 
Ltd. was created as a special purpose vehicle (SPY) to participate in back-to-back credit 
facilities.”); undated document providing an agenda for discussion between Irish Trust Group 
and Wyly family members on 3/27/01 (PSI00110232-33)(listing as one item: “Possible Loan 
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(b) Security Capital Transactions In General 

Over a five-year period, from 1998 to 2003, Security Capital Ltd. 
(Security Capital) participated in ten transactions with Wyly-related 
parties involving offshore assets totaling nearly $140 million.*’* The 
general pattern was that a Wyly-related offshore entity loaned funds or 
assets to Security Capital, and Security Capital loaned the same amount 
of funds or assets to a Wyly-related party. Nine out of ten of the loan 
recipients were in the United States. Cash loans ranged from $300,000 
to $25 million. One transaction involved the transfer of more than $56 
million in financial assets other than cash, including shares of stock and 
interests in real estate and partnerships. 

Although the transactions involved different amounts and terms, 
the promissory notes obtained by the Subcommittee follow the same 
format and contain many virtually identical passages.*” Each 
promissory note examined by the Subcommittee stated, for example, that 
it was an “unregistered debt instrument issued by a foreign lender to a 
United States of America obligor,” and a “portfolio debt investment” not 
subject to U.S. income taxation.**'* Each note stated that the “principal 
and interest payable per the terms and condition of this Note shall be 
payable only outside the United States,” and the “interest payable 
hereunder shall not be subject to income or excise taxation, including the 
imposition of any withholding taxes thereon, under the laws of the 
United States ... or any state or municipality thereof” Each note also 
stated: “It is specifically understood and intended that no ‘United States 
Person’ (as that term is defined and interpreted under the taxation laws 
of the United States of America) shall ever be an owner or holder of this 
Note.” 


Arrangements via Special Purpose Vehicle administered at Queensgate to facilitate back to back 
transactions.”). 

Two charts summarize the ten transactions. See chart entitled, “Pass-Through Loans,” 
prepared by the Subcommittee Minority Staff and Bickel & Brewer letter and attachments, chart 
entitled, “Security Capital Loans” (hereinafter “Bickel & Brewer Security Capital Chart”). 

Because Security Capital and Queensgate Bank failed to provide requested 
information, the Subcommittee was unable to confirm with documentation all of the information 
provided about Security Capital by the Wylys’ legal counsel. For example, the Subcommittee 
was not provided a complete set of all the promissory notes nor proof that certain “loans” had 
been repaid in full. The Wylys’ legal counsel told the Subcommittee that the Wylys provided 
copies of all the promissory notes in their possession, but that they did not have a complete set of 
signed notes. The following discussions of the Security Capital transactions indicate when the 
Subcommittee was unable to find documentation substantiating certain information provided 
about Security Capital. 

See, e.g., promissory note for the $5 million loan issued to the Wrangler Trust 
(PST EDOOO 13667-70). The promissory note for the S8 million loan issued to the Sam Wyly 
Malibu Trust used the phrase “unregistered bearer debt instrument.” {HST_PST089324), 
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Most of the promissory notes obtained by the Subcommittee did 
not require repayment of any principal at all until a specified date 
ranging from five to fifteen years in the future.**' Most of these notes 
allowed the borrower to make an annual interest payment rather than a 
monthly or quarterly payment. All of the notes specified the applicable 
interest rate, which varied from a low of 4. 1 percent to a high of 10 
percent. Only three notes were secured with collateral.**^ 

Security Capital apparently profited from these transactions by 
charging slightly higher interest rates on the “loans” it issued to Wyly 
interests in the United States, compared to the interest rates it paid on the 
corresponding “loans” obtained from the Wyly-related offshore 
corporations, thereby obtaining income on the interest rate spread.*** 
When the Wylys’ legal counsel was asked why the Wyly-related 
interests in the United States paid the additional interest to Security 
Capital instead of obtaining the same loans directly from the offshore 
corporations at a lower cost, the Wylys’ legal counsel offered no 
explanation.**’* 

The documents reviewed by the Subcommittee show that Wyly 
representatives, such as Keeley Hennington, head of the Wyly family 
office, were actively involved in processing the loan transactions as were 
employees with the Irish Trust Company. The documents show limited 
involvement of Queensgate Bank personnel, in part because Queensgate 
Bank did not produce documentation to the Subcommittee. The Isle of 
Man service providers also participated in the transactions, authorizing 
the loans to Security Capital and communicating with Wyly 
representatives about specific matters. 

Some of the Security Capital transactions appear to have been 
handled in an informal manner, despite the large sums involved. For 
example, one transaction involving $56 million in financial assets 


For example, loans to Sam or Charles Wyly for SIO and S25 million required no 
payment ofprincipal until fifteen years after each loan was issued; loans to Sam or Charles Wyly 
for S 1 5 and $6 million required no payment of principal until ten years after each loan was 
issued; a S5 million loan to the Wrangler Trust associated with Sam Wyly required no payment 
of principal until five years after the loan was issued. In contrast, a loan involving $8 million 
loaned to the Sam Wyly Malibu Trust required monthly payments of principal and interest. 

The three loans with collateral were a $3 million loan secured by a securities account 
belonging to a Green Mountain executive, a $8 million loan secured by certain real estate in 
Malibu, California, and a $5 million loan secured by a painting. 

Bickel & Brewer letter and attachments, first attachment at 4 (“Security Capital’s 
income was obtained on the basis of the interest rate differential between Security Capital’s 
borrowing and lending rates in various loan transactions.”). Later, Security Capital may have 
asked Charles Wyly for a $500,000 “retainer.” See PSI_ED00009 136-37, 50 (December 2004 
emails between Ms. Boucher and Ms. Hennington discussing request), But see Bicke! & Brewer 
letter and attachments, attachment at 4 (denying retainer request was made by Security Capital). 


Bickcl & Brewer letter and attachments, first attachment at 4. 
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actually transferred the assets to Cayman entities associated with Sam 
Wyly on June 1, 2001, but the related promissory notes apparently were 
not finalized and executed by the parties until nearly two years later in 
May 2003. A 2002 promissory note for $5 million was apparently 
revised nine months after the loan was issued, but the note bears no 
indication that the terms were altered after-the-fact.**^ When the first 
interest payments were due under two credit lines established for Sam 
and Charles Wyly, the Wyly family office engaged in extensive 
discussions with the Irish Trust Company to pinpoint the dates on which 
specific amounts were provided under the credit lines and calculate the 
total amount of interest due. This casual treatment of the loan 
agreements, despite the millions of dollars at stake, is evidence that the 
loans were not arm’s-length transactions and that Security Capital was 
established to facilitate loans to the Wylys. 

The funds and financial assets loaned in the ten transactions were 
used to support Wyly business ventures in the United States, capitalize 
newly-established Cayman corporations associated with Sam Wyly’s 
children, and provide personal funds to Sam and Charles Wyly. Each of 
the ten transactions had unique elements. For example, one S5 million 
loan was provided to the Wrangler Trust to purchase a famous Norman 
Rockwell painting, “Rosie the Riviter.” Two were established to 
provide lines of credit for Sam and Charles Wyly. Two others were 
provided to supply investment funds to a Wyly-related energy business 
in the United States. Collectively, the Security Capital transactions 
loaned S33 million in untaxed offshore dollars to Sam Wyly; $31 million 
to Charles Wyly; $56 million in financial assets other than cash to 
Cayman entities associated with Sam Wyly’s children; $14.5 million to 
Green Mountain, a Wyly-related U.S. business venture; and $5 million 
to the Wrangler Trust, a U.S. trust formed by Sam Wyly. The 
Subcommittee has been told that five of these loans, totaling about $27.5 
million, have been repaid, while the remaining five, totaling about $112 
million, remain outstanding.**® 

(c) Three Security Capital Transactions 

The Subcommittee has summarized all ten of the Security Capital 
transactions that it was told took place from 1998 until 2003. 

Summaries of three of these transactions follow; the rest can be found in 
Appendix 4. 


See discussion of this promissory note involving the Wrangler Trust in Appendix 4. 


See Bickel & Brewer Security Capital Chart. 
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S25 Million Loan to Charles Wyly. In March 2003, Security 
Capital established a $25 million line of credit for Charles Wyly,**’ Of 
the ten Security Capital transactions, this loan provided the largest single 
injection of offshore dollars into the United States. The funds for this 
loan were supplied to Security Capital by an Isle of Man corporation 
known as Gorsemoor Ltd., which was owned by the Tyler Trust, one of 
the Isle of Man trusts associated with Charles Wyly,*** The offshore 
dollars loaned in this transaction were wired from an offshore 
corporation associated with Charles Wyly in the Isle of Man to Security 
Capital in the Cayman Islands to Charles Wyly’s personal bank account 
in the United States. 

The Subcommittee was told that the purpose of this transaction 
was to provide Mr, Wyly with personal funds.**’ The loan was 
unsecured, despite the substantial funds involved. No principal had to 
be repaid for fifteen years, the interest rate was 4.8 percent, and interest 
payments had to be made only once per year. By the end of 2003, Mr. 
Wyly had borrowed the entire $25 million available in the credit line.*” 
He apparently made the required interest payments in 2004 and 2005; it 
is unclear whether Security Capital used these funds to make the 


See 3/1/03 Promissory Note between Security Capital and Charles Wyly 
(PSI00027427-30)(providing a $25 million, 15-year revolving credit line, with a 4.80% interest 
rate, interest payments due in annual installments starting 3/1/04, and no repayment of principal 
until 2/28/18, when the loan was due in full; promissory note signed by Charles Wyly but not 
Security Capital). See also Bickel & Brewer Security Capital Chart. 

See Bickel & Brewer Security Capital Chart. The Subcommittee has not been 
provided with a copy of a promissory note between Security Capital and Gorsemoor, nor has it 
located documentation substantiating funds transfers from Gorsemoor to Security Capital, 
although other evidence suggests these transfers did occur. 

Bickel & Brewer Security Capital Chart. 

See, e.g., 10/15/03 email on “cw loans re: gorsemoor” (PSI_ED00003264)(listmg 5 
drawdowns on the line of credit by September 2003, totaling $23 million); 1 0/15/03 email 
(PSI_ED00006106); undated document entitled, “Interest Calculation 50C/SECURITY 
CAPITAL” (PSiEDOOOl 2691)(listing 6 drawdowns on the line of credit by the end of 2003, 
totaling $25 million). 
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corresponding interest payments to Gorsemoor.*” Both loans related to 
this $25 million transaction apparently remain outstanding.**^* 

$10 Million Loan to Sam Wyly. The most recent Security Capital 
transaction took place in July 2003, when Security Capital established a 
$10 million line of credit for Sam Wyly.*” The funds for this 
transaction were supplied to Security Capital by Newgale Ltd., an Isle of 
Man corporation owned by the Bessie Trust, one of the Isle of Man 
trusts associated with Sam Wyly.*” The offshore dollars used in this 
transaction were wired from the offshore corporation associated with 
Sam Wyly in the Isle of Man to Security Capital in the Cayman Islands 
to Sam Wyly’s personal bank account in the United States. 

The purpose of this loan was to provide Mr. Wyly with personal 
funds.**” No principal had to be repaid for fifteen years, the interest rate 
was 4.2 percent, and interest payments had to be made only once per 
year. By the end of 2003, Mr. Wyly had borrowed the entire $10 million 
available in the credit line.*’* He apparently made the required interest 


See, c.g., 2/24/04 email from Ms. Macinnis to Ms. Hennington and Ms. Boucher 
(PSI_ED0001 2680-8 l)(jointly calculating interest due on credit line); undated document 
entitled, “Interest Calculation 50C/SECUR1TY CAPITAL” (PSLED00012691)(listing 2003 
drawdowns and calculating the interest due as $888,393.44); undated document entitled, 
“INTEREST RECACULATTON; S25M PROMISSORY NOTE” (PSl_ED00012690)(listing 
2003 drawdowns for both Charles Wyly and Security Capital, and calculating the interest due to 
Security Capital at $888,393.44 and the interest due to Gorsemoor at $881,452.87); 2/25/04 wire 
transfer (.IWOOl 1 17)(showmg Charles Wyly wired $888,393.44 to Security Capital Ltd.); 

3/10/05 series of emails among Ms. Hennington, Ms. Boucher, and Ms. Westbrook, on “Security 
Capital” (PSI_ED00016108)(discussing interest payment due the next day, 3/1 1/05); 3/11/05 
wire transfer (IW002128)(showing Charles Wyly wired $1.2 million to Security Capital). 

See Bickcl & Brewer Security Capital Chart; 12/31/04 financial statement for Charles 
Wyly (HST_PS1006984)(undcr the category “Cash Flows In,” and “Note Receivable,” listing 
entry for Security Capital of $25 million). 

See 7/15/03 Promissory Note between Security Capital and Sam Wyly (PSI00027417- 
20)(providing for a SI 0 million, 15-year revolving credit line, with a 4.17% interest rate, interest 
payments due in annual installments starting 7/15/04, and no repayment of principal until 
7/14/18, when the loan was due in full; promissory note signed by Sam Wyly and Dennis Hunter 
as director of Security Capital). See also Bickel & Brewer Security Capital Chart; 7/14/03 email 
discussing draft promissory note (PSI_ED00002645-48). 

Bickel & Brewer Security Capital Chart. The Subcommittee has not been provided a 
copy of a promissory note between Security Capital and Newgale, nor has it located 
documentation substantiating funds transfers from Newgale to Security Capital, although other 
evidence suggests these transfers did occur. 

Bickel & Brewer Security Capital Chart. 

See, e.g., documents related to initial drawdown of $6 million on $10 million line of 
credit (PSi00038407-08)(discussing $6 million drawdown), (BA095051, 
HST_PS1010622)(showing $6 million deposit from Security Capital in Sam Wyly’s personal 
bank account on 7/23/03); documents related to September 2003 SI .25 million drawdown 
(PSI_ED00003029)(“The $1.25M will be wired from here to you on Monday. It just hit Security 
Capital”), (BA095060, HST_PS1010393)(showing S1.25 million deposit from Security Capital 
into Sam Wyly’s account on 9/15/03); 9/23/03 document entitled, “Cash Report - SW” 
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payments in 2004 and 2005; it is unclear whether Security Capital used 
these funds to make the corresponding interest payments to Newgale.*'*’ 
Both loans associated with this $10 million transaction apparently 
remain outstanding.**** 

Like the Charles Wyly credit line, this $10 million credit line for 
Sam Wyly was provided without any collateral securing its repayment, 
despite the substantial funds involved. At the time the loan was first 
being considered, David Harris, managing partner of IFG and a director 
of Security Capital, inquired as to whether Sam Wyly would be willing 
to make a “negative pledge” that he would not encumber the stream of 
annuity payments due to him from East Carroll, one of the Isle of Man 
corporations, to ensure that these payments would be available to repay 
the credit line, if needed.™ Sam Wyly declined to provide that pledge 
due to possible “unfavorable tax consequences,” but did give Security 
Capital a letter stating that one of his offshore annuities had sufficient 
assets to repay the $10 million if necessary.*’**'’ 


(PSI00040536); 9/30/03 “Cash Flow Summary-Domestic” for Sam Wyly 
(PSI_ED00061524)(listing outstanding Security Capital loan of $7,250,000); documents related 
to final S2.75 million drawdown in October 2003, 10/21/03 email (PSI_ED0001 1032- 
33)("SecLirity Capital will be wiring the final tranche of S2.75M to SW in respect of the SIOM 
revolving credit note. You should expect the funds tomorrow.”; Ms. Hennington responded: “to 
the rescue”; Ms. Alexander responded; “Wonderful!!!!!”); bank documentation (BA095064, 
HST_PSI010330)(showing $2.75 million deposit from Security Capita] into Sam Wyly account 
on 10/21/03). 

See, e.g., July 2004 emails among Ms. Alexander, Ms. Boucher, and Ms. Macinnis 
jointly calculating interest owed (PSI_ED00009759, PS1__ED0001 176i-64)(listing 2003 
drawdowns and calculating the interest due to Security Capital at $374,141 ,67); undated 
document entitled, "$10 MILLION REVOLVING NOTE,” (PSI_ED0001 1759)(listing 2003 
drawdowns for Sam Wyly and Security Capital, and calculating the interest due to Security 
Capital at $373,157.88 and the interest due to Newgale at $379,255.94); 7/15/04 wire transfer 
(BA095100, IW001524-25)(showing Sam Wyly wired $374,141.67 to Security Capital); 7/15/05 
wire transfer (IW002528)(showing Sam Wyly wired $417,000 to Security Capital). 

Bickel & Brewer Security Capital Chart. 

Sec also series of July 2003 emails involving David Harris of IFG, Ms. Hennington, 
and Ms. Boucher (PSI00040540-42)(discussing possible line of credit and a “negative pledge” 
by Sam Wyly against encumbering the East Carroll annuity payments that could be used to repay 
the credit line). 

Sec 7/15/03 letter signed by Sam Wyly and addressed to Security Capital 
(PSI00027421)(“I am entitled to payments under a private annuity agreement between myself 
and East Carroll Limited, an Isle of [Man] Company. These payments are to commence on 
November 1 , 2004 and be payable on an annual basis in the amount of $2,934,856. Although 
my interest in this agreement is assignable, to do so may result in unfavorable tax consequences. 
As such, there is no intention to assign these agreements. However, if a need arises for an 
assignment, you will receive prior notification and if it is deemed necessary at that time and 
amounts remain outstanding on the Promissory Note, East Carroll Limited may be directed to 
make such payments directly to Security Capital until the balance of the Promissory Note is paid 
in full.”) See also 7/16/03 emails exchanged among Mr. Harris of IFG, Ms. Hennington, and Ms. 
Boucher discussing the w'ordingof the Wyly letter (PSI00040540-42)(indicaling that the Wyly 
letter was actually completed later than July 1 5, and backdated). 
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$56 Million Loan to Cayman LLCs. The $56 million Security 
Capital transaction was the largest of the ten and the most complex. On 
June 1, 2001, four Wyly-related offshore corporations transferred a 
number of financial assets to another Wyly-related offshore corporation 
called Greenbriar.’°' These assets included Michaels and Green 
Mountain stock; ownership interests in two Wyly-related hedge funds, 
Maverick and Ranger; and ownership interests in real estate used by the 
Wylys in the United States. On the same date, Greenbriar loaned the 
assets to Security Capital, along with additional financial assets of its 
own, and received in return a promise from Security Capital to pay 
Greenbriar about $56 million.^*'’ 

After receiving the assets from Greenbriar, Security Capital 
divided them up and transferred certain assets to each of the six Cayman 
limited liability corporations (LLCs) associated with Sam Wyly’s six 
children. The allocation of these assets by Security Capital followed 
a plan developed by Ms. Boucher, in consultation with Sam Wyly, to 
allocate various assets among his children. In exchange. Security 
Capital apparently obtained from each LLC a promise to pay about $9 
million. The Subcommittee was told that the purpose of this Security 
Capital transaction was to “capitalize” the newly created Cayman LLCs 


The four lOM corporations were East Baton Rouge, East Carroll, Moberly, and Yurta 
Faf. In 2001 , these corporations were owned by two lOM trusts, the Bulldog and Bessie Trusts, 
both of which were associated with Sam Wyly. Greenbriar was owned by the Delhi 
International Trust, which was also associated with Sam Wyly. It is unclear what consideration, 
if any, that Greenbriar paid to each of the corporations for the assets. 

Bickel & Brewer Security Capital Chart. The precise loan amount, $55,815,672.03, 
was apparently derived from calculating the value of the financial assets transferred to Security 
Capital. It is unclear who performed this valuation. It is the Subcommittee’s understanding that 
while the loan transaction took place on 6/1/01, Security Capital did not provide Greenbriar with 
a written promissor>^ note for nearly two years, until May 2003. The Subcommittee does not 
have a copy of this promissory note. 

The six Cayman LLCs were Balch LLC, Bubba LLC, FloFlo LLC, Katy LLC, Pops 
LLC, and Orange LLC. All are wholly owned by the Bessie Trust. 

See, e.g, document entitled, “SW Foreign Trust Allocations to Sub-Funds based on 
3/3 1/01 financials” (PSI00078293)(listing assets to be allocated among Sam Wyly’s children; 
handwritten notations state: “completely revocable ... financial reporting to kids/onshore & off- 
shore ... 1992 trusts to 1994 trusts./loans ... 1992 -> Security Capital -> 1994”); 6/13/01 email 
from Ms. Boucher to Mr. Harris at IFG and Ms. Hennington, on “allocations to LLCs” 
(PSI_ED00006047)(transmitting lengthy document entitled, “Summary of Proposed 
transactions,” describing proposals to move the assets actually transferred during the Security 
Capital transaction); 6/14/01 email from Ms. Hennington to Ms. Boucher (PSI_ED00006047)(“I 
did not fully appreciate all you had to go through until I saw all this.”), 

One LLC promised to pay $8.3 million, while the other five promised to pay $9.5 
million each. See 12/31/01 financial statements for the LLCs (PSI0007S959~64); 12/31/01 
financial statement for “Foreign Systems (SW Total Family)” (PSI00078956). The 
Subcommittee does not have copies of the six promissory notes that were presumably created in 
connection with these loans. 
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with financial assets. Each of the LLCs later increased the amount it 
owed to Security Capital to about $11 million so that, by the end of 
2004, the Cayman LLCs together owed Security Capital a total of about 
$67 million. All of the loans associated with this transaction 
apparently remain outstanding.^”* 

(d) Analysis of Issues 

Loans are a common way for persons with offshore assets to bring 
funds back into the United States. The Security Capital transactions 
appear to be a variation on the same theme. The twist here is that an 
offshore bank, Queensgate Bank, established a shell corporation. 

Security Capital, to act as the offshore “lender” and as a pass-through for 
the offshore funds supplied by entities associated with the borrowers. 
Over a five-year period. Security Capital functioned as a pass-through 
for $140 million in offshore dollars and other financial assets that were 
loaned by Wyly-related offshore corporations to the Wylys and other 
Wyly-related parties. About $56 million in financial assets went to the 
Cayman LLCs associated with the Sam Wyly’s children; the other $84 
million in offshore dollars went to Wyly-related persons and entities in 
the United States. 

Security Capital is a prime example of an offshore device that used 
professional expertise and offshore secrecy to give U.S. citizens access 
to offshore assets. Bankers and lawyers designed Security Capital Trust 
as a charitable trust that was officially owned by no one, and could serve 
as an anonymous, passive parent of Security Capital Ltd. Security 
Capital Ltd. operated without any employees who could be held 
accountable for the company’s actions.””” 


See Bickel & Brewer letter and attachments, first attachment at 3 (“Shortly after the 
Cayman LLCs were organized, those entities acquired certain assets from Security Capital in 
exchange for promissory notes.”) and Bickel & Brewer Security Capital Chart. 

See , e.g., 2004 financial statements for the six Cayman LLCs (PSI00071494- 
99)(indicating the LLCs together owe S65.4 million in principal and S2.1 million in interest to 
Security Capital, for a total of S67.5 million). 

M-; Bickel & Brewer letter and attachments, chait entitled, “Security Capital Loans.” 

Security Capital is not unique. In its investigation of Enron Corporation, for example, 
the Subcommittee uncovered similar offshore shell corporations that were established as 
allegedly independent entities but, in fact, were under the control of a single client and 
participated in transactions as pass-throughs for loans disguised as energy trades. Sec “The Role 
of the Financial Institutions in Enron’s Collapse,” hearings before the Subcommittee, S. Hrg. 
107-618, at 15-16 (July 23 and 30, 2002)(discussing an Isle of Man shell corporation called 
Mahonia, used to disguise about $4 billion in loans between J.P. Morgan Chase and Enron, and a 
Cayman shell corporation called Delta, used to disguise about S5 billion in loans between 
Citigroup and Enron). 
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When the Subcommittee attempted to question the offshore bank 
that formed Security Capital, Queensgate Bank responded that it could 
not answer any questions about Security Capital transactions, because 
disclosing client-specific information would violate Cayman law. 

Neither Security Capital nor Queensgate Bank were willing to produce 
documents to the Subcommittee, such as Security Capital’s formation 
documents, the promissory notes between Security Capital and the 
Wyly-related offshore corporations, or wire transfers substantiating 
some of the transactions in which Security Capital is said to have 
participated. The Wyly case history illustrates the fact that corporate 
and financial secrecy laws and practices in the Cayman Islands - as well 
as those in the Isle of Man — make it extremely difficult to determine 
who is behind an offshore entity, how it functions, and who should be 
held accountable for its actions. 

Despite the obstacles in obtaining complete information, the 
evidence accumulated about the Security Capital transactions depicts 
multi-million-dollar loans that, over a five-year period, supported Wyly- 
related personal and business interests. Eight Wyly-related offshore 
corporations loaned substantial assets to Security Capital, despite the 
fact that Security Capital was a shell offshore corporation with no assets, 
employees, or offices of its own. Security Capital used these funds to 
issue loans with generous, unsecured terms to Sam and Charles Wyly, a 
U.S. trust associated with Sam Wyly, and a Wyly-related business 
venture and its executive in the United States. One $56 million 
transaction implemented a complex asset transfer plan, developed in 
consultation with Sam Wyly and legal counsel, to transfer specified 
assets to Cayman corporations associated with his children. Together, 
these facts suggest that the Wylys were not only benefiting from, but 
also directing the Security Capital transactions to advance their personal 
and business interests. 

Documents show that Wyly employees were actively involved in 
the Security Capital transactions. The evidence suggests further that 
some of the promissory notes for these multi-million-dollar loans were 
prepared or altered after-the-fact. In the case of the $56 million loan, for 
example, the relevant promissory notes were apparently executed nearly 
two years after the transfer itself took place. Key terms in the $5 million 
Wrangler promissory note, such as the interest rate and annual payment 
amount, were apparently revised nine months after Security Capital 
provided the $5 million, without showing those alterations on the loan 
document. Loan agreements for several of the loans related to Green 
Mountain have yet to be produced. The involvement of Wyly personnel 
and the casual treatment of the promissory notes offer cumulative 
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evidence that the Security Capital transactions were directed by the 
Wylys and their representatives. 

The economic reality behind the Security Capital transactions is 
that the Wyly-related offshore corporations were supplying the funds 
sent to the Wyly-related parties. A key question is why the Wyly-related 
parties did not simply obtain the funds directly from the offshore 
corporations instead of going through Security Capital. There are 
several possible explanations for inserting Security Capital in the middle 
of the borrowing chain. First, interposing Security Capital alleviated the 
need for direct wire transfers between the Wyly offshore and onshore 
interests that risked exposing the existence and dimensions of the Wyly 
offshore structure. Second, it helped disguise the fact that the Wyly 
offshore trusts were using their wholly-owned corporations to send large 
amounts of offshore cash to persons in the United States. Third, it 
helped hide the fact that the Wylys were making use of the assets they 
had sent offshore years earlier. If the IRS had discovered that the funds 
loaned to the Wylys had originated with offshore trusts that named 
Wylys as beneficiaries, the transactions could have raised questions 
about the source of the offshore dollars, whether the original funds or 
subsequent income were taxable, whether the Wylys exercised control 
over the offshore trusts, and whether the trusts themselves should be 
treated as taxable grantor trusts or shams. 

(5) Supplying Offshore Dollars to Wyly Business Ventures 

During the thirteen years examined in this Report, hundreds of 
millions of untaxed, offshore dollars were transferred to business 
ventures controlled by the Wylys and their business associates. The 
Subcommittee analyzed five such business ventures that, together, 
received Wyly-related offshore dollars in excess of S500 million. 

Nearly $300 million of these funds were transferred to hedge funds and a 
private investment fund founded by Sam and Charles Wyly. These 
funds were invested primarily in the U.S. stock market and U.S. business 
ventures. About $20 million in offshore loans and equity contributions 
were supplied to an offshore insurance company while that company 
was under Wyly control, and another $14 million placed in annuity 
policies using investment advisers chosen by the Wylys. Still another 
$175 million in offshore dollars were transferred to a U.S. energy 
business acquired by the Wylys. 

In each instance examined by the Subcommittee, the business 
venture was recommended by the trust protectors and agreed to by the 
trustees of the Wyly-related offshore trusts. The Subcommittee saw no 
instance in which an offshore trustee, on its own, initiated an investment 
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in a business venture using Wyly-related offshore trust funds. These 
five examples offer additional evidence that the offshore entities were 
taking direction from the Wylys and their representatives, supplying 
money and loans when asked and investing trust funds where told. 

The five business ventures examined by the Subcommittee 
illustrate the issues involved.^" From 1993 through 2004, these business 
ventures included two hedge funds, known as Maverick and Ranger, 
whose combined Wyly-related offshore investments totaled more than 
$250 million; a private investment fund known as First Dallas, whose 
Wyly-related offshore investments exceeded $43 million; an offshore 
insurance company known as the Scottish Annuity (Cayman), whose 
Wyly-related offshore investments exceeded $20 million in loans and 
equity contributions and $14 million in annuity assets; and a U.S. energy 
company known as Green Mountain, whose Wyly-related offshore 
investments totaled at least $175 million.’'^ 

In each of these business ventures, legal, financial, tax, and other 
professionals helped to facilitate the investment of offshore dollars. For 
example, these professionals provided legal and financial advice and 
assistance to help the ventures get started, expand, borrow funds, resolve 
accounting issues, and go public. The complex transactions, paperwork, 
and offshore funding associated with the five business ventures could 
not have taken place without the many legal, financial, tax, and other 
professionals that advised the Wylys and the offshore entities. 

(a) Supplying Offshore Dollars to Hedge Funds 

The Wyly-related offshore entities’ invested more than $250 
million in untaxed, offshore dollars in two hedge funds known as 
Maverick and Ranger. Both of these hedge funds were founded and 
managed for years by Wyly family members. By agreeing to transfer 
funds to the Wyly-related hedge funds, the Isle of Man (lOM) entities 


In separate interviews, Mr. French, Ms. Hennington, and Ms. Robertson also told the 
Subcommittee that they knew of no such instance. Each told the Subcommittee that investments 
by the offshore entities had been initiated by Wyly family members. Subcommittee interviews 
of Mr. French (4/21/06 and 6/30/06), Ms, Hennington (4/26/06), and Ms. Robertson (3/9/06). 

The business ventures examined in this Report are limited to those that received a 
substantial amount of funding from Wyly-related offshore entities; the Report does not discuss 
Wyly-related business ventures that appear to have been funded substantially or wholly with 
domestic funds. 

Additional Wyly-related business ventures also appear to have been funded in whole 
or in substantial part with untaxed offshore dollars. However, detailed analysis will be confined 
to these five examples, which illustrate the issues involved. 
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ensured that the funds would be further invested under the direction of 
the Wylys. 

(i) Hedge Funds Generally 

In the United States, hedge funds are lightly regulated, private 
investment funds that pool investor contributions to trade in securities or 
make other investments. Most U.S. hedge funds are structured as 
limited partnerships, in which the general partner manages the fund for a 
fixed fee and a percentage of the fund’s gross profits, and the limited 
partners function as passive investors.'*'^ Investors generally sign a 
“subscription agreement” specifying the investor’s ownership interest in 
the fund, which may be in the form of shares, limited partnership 
interests, or ownership units, all of which are treated as unregistered 
securities. Many U.S. hedge funds sponsor one or more offshore 
funds, which are administered offshore, keep their subscription 
agreements and other records offshore, and minimize contacts with the 
United States, other than typically using the same investment manager as 
their U.S. counterpart. 

Unlike mutual funds, U.S. hedge funds typically are not required to 
register their securities with the SEC. Instead, as long as the hedge fund 
does not offer its securities to the public, and has fewer than 100 
beneficial owners or accepts only sophisticated investors, such as 
individuals with at least $5 million in investments, it is exempt from the 
Investment Company Act of 1940 and the Securities Act of 1933.®'^ The 
reasoning behind these exemptions is that “privately placed investment 
companies owned by a limited number of investors do not rise to the 
level of federal interest.”'’"’ In December 2004, the SEC issued a 
regulation requiring persons who direct a hedge fund’s investments to 
register with the SEC as an investment advisor and disclose a minimal 


See Goldstein v. SEC . Case. No. 04-1434 (D.C. Cir. 6/23/06), slip opinion at 4-5; 

1 2/3 1 /02 Report to Congress by Treasury, Federal Reserve, and the SEC pursuant to Section 
356(c) of the Patriot Act (hereinafter “Report to Congress”), at 19-24 (discussing hedge funds). 

See, e.g., 12/31/02 Report to Congress, at 20 in footnote 67, and 22. 

These exemptions appear in Sections 3(c)(1) and (c)(7) of the Investment Company 
Act of 1940, and Section 4(2) of the Securities Act of 1933. See also Section 2(a)(51) of the 
Investment Company Act for the definition of a “qualified purchaser” and Section 4(2) of the 
Securities Act for the definition of an “accredited investor.” See also Goldstein v. SEC . Case 
No. 04-1434, slip opinion at 3 (D.C. Cir. 6/23/06). 

“Implications of the Growth of Hedge Funds,” prepared by the SEC staff (9/03), at 1- 

2 . 
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amount of information about the hedge fund; however, this regulation 
was recently invalidated by the D.C. Circuit Court of Appeals.'”’ 

In addition to minimal SEC regulation, hedge funds are currently 
exempt from U.S. anti-money laundering laws. They are not required to 
institute an anti-money laundering program, know who their customers 
are, or report suspicious activity to law enforcement, despite significant 
money laundering vulnerabilities.’'* In 2002, the Treasury Department 
proposed a rule that would require hedge funds, among other types of 
unregistered investment funds, to institute anti-money laundering 
procedures, but four years later has yet to finalize that rule.'”’ 

With respect to U.S. taxes, most hedge funds are organized as 
partnerships, file 1065 informational tax returns with the IRS, and 
provide information about gains and losses to their partners for inclusion 
in the partners’ individual tax returns. Some hedge funds organized as 
corporations must file 1099 forms with the IRS reporting payments 
made to clients.”’ Hedge fund clients are then responsible for including 
any hedge fund gains in their taxable income. If a U.S. hedge fund 
sponsors an offshore investment fund, however, that offshore fund is 
typically structured as a foreign entity outside of U.S. tax law and does 
not file U.S. tax returns or report payments made to offshore clients. In 
1999, the President’s Working Group on Financial Markets noted that a 
significant number of hedge funds operated in tax havens and may be 
associated with illegal tax avoidance.”' 

(ii) Maverick Hedge Fund 

Sara and Charles Wyly founded their first hedge fund. Maverick, 
in April 1990, prior to the establishment of any of the Wyly-related 
offshore entities.’” Maverick began as a Wyly family business venture. 


«' See Goldstein v. SEC . Case. No. 04-1434 (D.C. Cir. 6/23/06). Hedge fund advisers 
had been required lo register with the SEC by 2/1/06. 

See, e.g., proposal lo make hedge funds subject to anti-money laundering 
requirements, 67 Fed. Reg. 60617 (9/26/02); 12/31/02 Report to Congress, at 23. 

See “Financial Crimes Enforcement Network; Anti-Money Laundering Programs for 
Unregistered Investment Companies,” 67 Fed. Reg. 60617 (9/26/02); “Implications of the 
Growth of Hedge Funds,” prepared by the SEC staff (9/03), at 30-3 1 . 

See 26 U.S.C. § 6042(a)(on reporting dividends), § 6049(a)(on reporting interest), and 
§ 6045 (on reporting securities transactions). 

Report of the President’s Working Group on Financial Markets, “Hedge Funds, 
Leverage, and the Lessons of Long-Term Capital Management,” (1999), at 41, cited in 12/31/02 
Report to Congress, at 24. 

See, e.g., 4/12/94 “Maverick Overview” (PSI00121392-97). 
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investing funds solely on behalf of family members.’’^^ Originally, it 
consisted of a single investment fund, organized as a Cayman 
corporation. Over time, Maverick established multiple investment 
funds in the United States and Cayman Islands. In 1993, the Wylys 
decided to open the hedge fund to outside investors. As a first step, 
Sam and Charles Wyly established Maverick Capital Ltd., a Texas 
limited partnership, to serve as the hedge fund’s investment manager and 
general partner.®^'’ Maverick Capital hired Lee S. Ainslie III, a well- 
known hedge fund adviser, to invest Maverick funds. He began as co- 
investment manager with Sam Wyly, became the sole manager in 1 995, 
and continues today to lead Maverick’s investment strategies. Sam 
Wyly’s son, Evan Wyly, also became a principal of the hedge fund. 

Offshore Dollars. The Wyly-related offshore entities began 
transferring funds to Maverick in 1993.^^® The offshore entities appear 
to have acted after receiving recommendations from the trust protectors, 
Mr. French, Ms. Robertson, and later Ms. Boucher.’^’ Mr. French and 
Ms. Robertson each told the Subcommittee that the offshore entities did 
not invest trust assets without receiving a recommendation from them, 
and that they, as trust protectors, did not independently select trust 


Id. 

This Cayman corporation was initially named First Dallas International Ltd. See, e.g., 
10/10/93 letter from Ms. Robertson to Keith King(PSI00054717-18). 

4/12/94 “Maverick Overview” (PSI0012 1392-97); Subcommittee interview of 
Maverick (2/2/06). 

4/12/94 “Maverick Overview” (PS100121392-97); 6/30/95 “Maverick Income Fund” 
private placement memorandum (PSIOOl 17269-88, at 76). Maverick Capital Ltd. was originally 
named Dallas Asset Management Ltd. See 6/30/00 “Assignment of Partnership Interest” 
(PSi00025935-36). Maverick Capital Ltd. is registered with the SEC as the hedge fund’s 
investment advisor. 

Id- 

See, e.g., 2/20/94 fax from Meespiereon (Cayman) Ltd. to Lome House 
(PSIOOl 23693)(discussing East Baton Rouge’s 1993 investment of about $400,000 in Maverick 
Fund Ltd.). 

Sec, e.g., 3/28/95 fax from Lome House to Ms. Robertson and Mr. French 
(PSIOOl 208 16)(“Thank you for your overnight fax. There follows a copy of our fax to Michelle 
Boucher ... regarding the investment into the new Maverick Growth and Income Fund.”); 

1 2/16/96 fax from Ms. Boucher to Lome House (PSIOOl 2 1027)(“The protectorate committee 
recommends that Little Woody Limited and Roaring Fork Limited redeem all of their holdings 
in Maverick Income Fund LDC, and invest the proceeds directly into Maverick Fund Ltd.”); 
9/29/00 email from Ms. Boucher to IFG (MAV008181)(“It is expected that a recommendation 
will follow later this month for Little Woody Limited to acquire part of Moberiy’s investment in 
Precept Fund. ... In order to provide liquidity for this purchase, it is recommended that 
SlOMillion be redeemed from Maverick Fund.”). 
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investments but made their recommendations only after receiving 
instructions from Sam or Charles Wyly or one of their representatives.’^® 

By September 2001, according to internal Wyly records, the 
offshore entities had invested more than $125 million in Maverick’s 
offshore funds,’®' Of this amount, seven lOM corporations, East Baton 
Rouge, East Carroll, Moberly, Morehouse, Richland, Tensas, and West 
Carroll, had placed about $29 million in Maverick’s offshore funds.’®® 
Another $4 million had been placed in Maverick’s offshore levered 
funds by East Carroll and the six Cayman LLCs associated with Sam 
Wyly’s six children.’®® Another $31 million was supplied to Maverick 
Fund Ltd. by Ranger Fund Ltd., an offshore fund sponsored by a second 
Wyly-related hedge fund.’®'’ 

In addition, years before, the Lake Providence International Trust, 
an Isle of Man trust associated with Sam Wyly, had purchased an 
annuity policy from Scottish Annuity Company (Caymans) Ltd. (SAC) 
and then designated Maverick as the investment manager for the annuity 
assets. So had Castle Creek International Trust, an lOM trust associated 
with Charles.’®® Due to these designations, Maverick had assumed 
investment control of the annuity assets, which in 2001 , totaled about 
$52 million.’®® 


Subcommittee inter\'iews of Mr. French (4/21/06 and 6/30/06) and Ms. Robeilson 
(3/9/06). See also, e.g., 12/22/99 email from Ms. Boucher to Evan Wyly with copy to Ms. 
Robertson (PSl_ED00069988)(“As you recall, due to tight cash constraints we are liquidating 
Maverick Fund shares at 1/1/00 to fund Greenmountain cash requirements. What is the timing 
of wanting to exercise the MIKE options - can we try for additional redemption from 
Maverickf?]”); 8/31/01 email from Ms. Boucher to Sam Wyly and Ms. Huebner with copies to 
Evan Wyly, Ms. Hennington, and Ms. Robertson (PSI_ED00064869'71)(seeking Sam Wyly’s 
reaffirmation of his earlier decision to cause Lake Providence International Trust to redeem $30 
million worth of Maverick shares for cash which could then be used on other matters of interest 
to the Wylys). 

See, e.g., 9/30/01 document including information on “Maverick Investments “ 
Foreign” (PSf ED00019789-91). 

ld-atPSr_ED00019790. 

id- at PS1_ED000 19791. 

Id. at PS1_ED0001 9789-90. 

See, e.g., 1 2/4/00 email from Ms. Boucher to Evan Wyly on “lake providence/castle 
creek - Scottish annuity policy withdrawals” (MAV012080)(indicaling both policies had funds 
invested in Maverick shares). 

See 9/30/01 document including information on “Maverick Investments - Foreign” 
(PSI_ED0001 9789-91). A number of SAC annuity holders apparently designated Maverick as 
their investment manager, resulting in SAC’s placing a total of more than S21 2 million with the 
hedge fund in 2001 . 3/23/06 letter from Maverick’s legal counsel to the Subcommittee 
(hereinafter “Maverick letter”), at 3; Subcommittee interview of Maverick (2/2/06). 



460 


-295- 

By the end of 2004, internal Wyly financial records show that the 
investments of the offshore entities associated with Sam Wyly had 
grown to more than $43 million in Maverick, while the investments of 
the offshore entities associated with Charles Wyly had grown to more 
than $87 million, for a combined total of more than $130 million. 

Wylys Directing Maverick Investments. Maverick managed all 
of the offshore dollars supplied by the Wyly-related offshore entities. 
Maverick’s investment decisions were made at first by Sam and Charles 
Wyly and, after 1993, by Maverick Capital Ltd., the Wyly hedge fund’s 
SEC-registered investment advisor. From 1 993 until about 2000, 
Maverick Capital Ltd. was owned and controlled by Sam and Charles 
Wyly, as explained below. Placing offshore funds in a hedge fund that 
they had founded and controlled was one more way the Wylys were able 
to maintain direction over the investment of the untaxed assets they had 
sent offshore. 

Maverick told the Subcommittee that it invested most client funds 
in publicly traded stocks on the U.S. stock markets. Maverick told the 
Subconnnittee that it rarely put money into nonpublic investments.^^® 

On several occasions, however. Maverick invested client funds in Wyly- 
related business ventures. For example, beginning in 1 997, Maverick 
became a major shareholder of Green Mountain, a private energy 
company acquired by the Wylys, as explained further below. Maverick 
used about $40 million to buy Green Mountain common and preferred 
stock, and another $4.2 million to buy Green Mountain debt securities. 

It also accumulated capitalized interest and other fees totaling about $1.7 
million, for a combined total Green Mountain investment of about $46 
million.®^® Maverick continued to invest in this venture even though, 
every year from its inception, Green Mountain lost money. Today, 
Maverick holds about 12 percent of Green Mountain’s outstanding 
stock. Despite its $46 million investment, Maverick recently wrote 
down the market value of its Green Mountain stock to zero, due to the 
company’s poor performance.'^''® Absent Wyly interest in Green 


12/31/04 financial statement for “Global SW Family” (PSI_ED00095232- 
33)(providing “Total Maverick” investments under “SW Foreign Total Family FMV”) and for 
“Global CW Family” (HST_PST006887)(providmg “Total Maverick” investments under “CW 
Foreign Total Family FMV”). 

Subcommittee interview of Maverick (2/2/06). Maverick told the Subcommittee that, 
currently, less than one percent of its funds are in nonpublicly traded investments. 

S39 3/23/06 Maverick letter at 5. Presumably, these client funds were associated with the 

Wylys. 


Subcommittee interview of Ms. Robertson (3/9/06). 
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Mountain, it seems doubtful that Maverick would have invested such 
substantial funds over so many years in that company. 

Maverick also invested client funds in the Scottish Re Group, the 
offshore insurance venture associated with Sam Wyly and Michael 
French.®"*' In November 1998, Maverick used $10 million to buy over 

700.000 Scottish shares and 200,000 Scottish warrants from Scottish as 
part of the company’s initial public offering. Over the next three 
months. Maverick spent another $11 million in open market transactions 
to buy an additional 979,000 shares. From March 1999 through June 
2001, Maverick sold virtually all of the Scottish shares for an aggregate 
sales price of about $21 million. During May 2003, Maverick exercised 
the Scottish warrants at an aggregate exercise price of $3 million and 
sold the shares for about $3.8 million. Maverick also appears to have 
allowed its Wyly-rclatcd offshore clients to “lend” their Maverick shares 
to Scottish Re to strengthen its balance sheet when it first got underway 
and again later when it prepared to go public, as explained further below. 

By the end of 1997, the Scottish Annuity Company (Cayman) Ltd. 
(SAC) had become “the largest single investor in Maverick Fund.”®'*^ At 
its height in 2001, SAC had over $200 million in client funds being 
managed by Maverick.®"^ In 2004, however, some SAC investors 
withdrew tlieir funds from Maverick and either switched to Ranger or 
placed their funds elsewhere. By the end of 2005, Scottish Re had only 
about $14 million in client funds at Maverick.®''"' 

In addition to Green Mountain and Scottish Re, Maverick 
purchased 100,000 shares of Michaels Stores in 1993, and another 

100.000 in 1994 and 1995, later selling all 300,000 shares in 1997.®"'^ It 
also purchased 300,000 shares of Sterling Software in 1993, and sold 
them in lOO?.®"*® Together these investments show how offshore funds 


*" 3/23/06 Maverick letter, at 3. Initially, the company was known as Scottish Annuity 
& Life Holdings. 

11/7/97 “SAC 98 Plan,” authored by Mr. French (PSI_ED00044927-28). 

See discussions of Maverick and Ranger above. 

“Scottish Re: Presentation to the Permanent Subcommittee on Investigations” 
(4/18/00) at 46, 52, All $14 million appears to belong to an offshore entity associated with 
Charles Wyly. See 1 2/3 1 /04 internal Wyly financial report entitled, “Family Offshore” 
(HST_PSI006889)(including entries for “CW Foreign Total Family FMV,” and “SAC Policy - 
Maverick Levered”). 

See Schedules 13D filed by Maverick regarding Michaels Stores. 

See Schedules 1 3D filed by Maverick regarding Sterling Software. 
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placed with Maverick may have been used to help boost other Wyly- 
related businesses. 

Today, Maverick has over $11 billion in assets under 
management.^'*^ Mr. Ainslie and Evan Wyly continue as its principals. 

Maverick Ownership and Management. Maverick began as a 
single Cayman corporation. In 1993, when the hedge fund was 
reorganized as a limited partnership and opened to other investors, 
Maverick Capital Ltd. became its general partner. At that time, 
Maverick Capital Ltd. was controlled by Sam and Charles Wyly who 
were its sole general partners and senior executives.®'** As of June 1996, 
Sam Wyly’s family held a 67 percent ownership interest and Charles’ 
family held a 33 percent ownership interest.®'*® Maverick Capital Ltd. 
exercised control over the hedge fund’s investments. 


3/31/06 Form ADV filed with the SEC by Maverick Capital Ltd. at 3. Maverick told 
the Subcommittee that it now has nearly 1,000 investors. 

Initially, Charles Wyly served as chairman of Maverick Capital Ltd., while Sam Wyly 
served as its president. See, e.g., 4/12/94 “Maverick Overview” (PSI00121392-97), Evan Wyly 
served as a managing director, as did Mr. French. Ms. Robertson, head of the Wyly family 
office, served as the treasurer of Maverick Capital, while the family’s tax director, Keith 
Hennington, served as Maverick’s tax manager. A number of employees, including Mr. French, 
Ms. Robertson, and Mr. Hennington, were simultaneously on the payroll of Maverick, the Wyly 
family office, and other Wyly-related businesses, splitting their time among the various 
enterprises. 

6/6/97 memorandum from Sam to Charles Wyly (PSIOOl 09863-64). One document 
showing the extent of Wyly control over Maverick is a 6/6/96 memorandum from Sam to 
Charles Wyly entitled, “Maverick Discussion Sheet.” (PSIOOl 09863-64). hi it, Sam discussed 
Charles’ plan to reduce his Maverick ownership from a one-third share to a five percent share: 

“Existing ownership of Maverick is 66.88% Sam’s Family and 33.12% Charles’ 

Family. Charles’ Family will reduce to 5% ownership. ... In exchange for 
retaining 5% of Maverick a minimum balance of $40 mm will be retained in the 
Hedge funds. Income may be distributed and losses do not need to be made up. 
Additionally, Charles’ Family agrees to not pull out funds in excess of $1,000,000 
per quarter without a six month notice. Approximate balances at 5/3 1/96 are: 


Maverick Funds USA - Entrepreneurs and Miller 
Maverick Income Fund - Entrepreneurs and Aspen 
Maverick Fund, LDC - IRA, Pension and Foreign 
Maverick Income, LDC - Foreign 


3,264,254 

2,966,025 

24,372,333 

9.525.113 

Total 40.127.725 ” 


The bulk of Maverick “balances” at the time involved funds supplied by “Foreign” entities, 
presumably the Wyly-related offshore trusts and corporations. In this memorandum, Sam and 
Charles Wyly appear to have been making commitments on behalf of the offshore entities not to 
“pull out” more than $1 million per quarter without notice. 
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Two years later, in 1998, Charles Wyly apparently sold his general 
partnership interest in Maverick Capital Ltd., and by the end of 2000, 
Sam and Charles Wyly had withdrawn from Maverick’s management in 
favor of Evan Wyly and Mr. Ainslie.®“ Today, Maverick Capital Ltd.’s 
sole general partner is Maverick Capital Management LLC (formerly 
Maverick Capital General LLC), which is owned by Mr. Ainslic and 
Marmalade Ltd., a company that benefits Evan Wyly and his family.®^’ 
Evan is the manager of Maverick Capital Management LLC.®” 

Maverick Capital Ltd. also has a number of limited partners, all of whom 
are Wyly family members, Wyly or Maverick employees, or entities 
controlled by those persons.®” 

(iii) Ranger Hedge Fund 

In August 2001, about one year after leaving Maverick’s 
management, Sam Wyly founded a second hedge fund known as 
Ranger.®^'* Ranger also began as a Wyly family investment fund, but 
within months was opened to other investors. Sam Wyly’s 
involvement with the hedge fund was well publicized and was 
apparently one of the marketing factors used to attract clients.®’® Like 
Maverick, Ranger sponsored investment funds both in the United States 
and Cayman Islands. 


Subcommittee interview of Maverick (2/2/06). 

See 3/23/06 letter from Maverick’s legal counsel, Sbeannan & Sterling, responding to 
questions from the Subcommittee (hereinafrer “Maverick letter”), at 1-2. 

3/31/06 Form ADV filed wilh the SEC by Maverick Capital Ltd. at signature page. 

Id. See also 3/23/06 Maverick letter. 

Some Ranger materials state that Charles Wyly was a co-founder of Ranger, but other 
evidence suggests he was not involved in the management of this hedge fund. See, e.g., 
December 2002 Private Placement Memorandum for Ranger Hedged Equity (Offshore) Ltd., 
Cayman fund of Ranger Investments (PSI_ED000389l7-80, at 33-34)(iisting Charles Wyly as a 
co-founder with Sam Wyly of Ranger Capital Group). 

See, e.g., “Ranger Capital gets ready for October 1 launch,” lnfovest2I News 

( 8 / 20 / 01 ). 


See, e.g., 9/10/03 emails exchanged between Ms. Hennington and Evan Wyly 
(PSI_ED00003022-23)(Evan wrote: “Sam is asking about his idea of restructuring Ranger 
ownership”; Ms. Hennington responded in part: “Ranger may have a hard time not being able to 
use Sam’s name as being behind Ranger because I think they rely on this heavily in 
marketing.”); “Wyly bets boredom wins big.” Dallas Morning News (1 2/26/03 )(Iinking Sam 
Wyly with Ranger and admiring his investment “intuition”); “Ranger Capital Builds European 
Base,” HedgeWorld Daily News (1/7/04 )(“Sam Wyly’s Ranger Capital Group opened an office 
in Geneva, Switzerland”); “Hedge funds well-rqsresented on billionaire list,” Alternative 
Investment News (3/20/06)(listing Sam Wyly from Ranger Capital Group). 
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Offshore Dollars. Wyly-related offshore entities supplied 
millions of offshore dollars to Ranger from its inception. According to 
internal Wyly records, by August 31, 2001, the end of Ranger’s first 
month of operation, Wyly-related offshore entities had apparently sent 
more than $100 million to the hedge fund.®” Nine lOM corporations. 
East Baton Rouge, East Carroll, Devotion, Greenbriar, Locke, Mobcrly, 
Samia Investments, Tensas, and West Carroll, had provided a total ot 
more than $81 million.®^* The six Cayman LLCs associated with Sam 
Wyly’s children had supplied another $21 million.®’® 

In addition, in 2001, Scottish Re, the offshore insurance group 
associated with Sam Wyly and Michael French, invested at least $30 
million in client funds in Ranger.®*® These funds were provided through 
annuity policies issued by Scottish Re in which the policyholders 
supplied the annuity premiums and recommended Ranger as their 
investment manager. By the end of 2005, the amount of Scottish Re 
client funds in Ranger had increased to $54 million.®*' 

By the end of 2004, internal Wyly financial records show that 
funds invested by the offshore entities associated with Sam Wyly had 
grown to more than $79 million in Ranger, while the funds invested by 


See, e.g., 9/30/01 document including information on “Maverick Investments - 
Foreign” (PSI_ED00019789-91), 

« Id- atPST_ED00019790, 

™ Id- atPSI_ED00019789-90. 

Subcommittee interview of Ranger (1 1/10/05). Later information provided by Ranger 
indicates that $30 million is likely too low, but they did not have a precise amount. Information 
provided by Ranger (6/21/06), 

“Scottish Re: Presentation to the Permanent Subcommittee on Investigations” 
(4/18/00) at 46, 52. In 2003, a Ranger employee asked Ms. Boucher “whether certain of the 
offshore Scottish [insurance] policies ... currently invested with Mav[erickJ could be invested 
with Ranger ... without breaching the investor control issues currently in place.” This Ranger 
employee wrote: “[After] stripping] out all references to any individual so as to keep you and 
Keeley calm ... I would think that [xxx] and certainly [xxxxxxx] would be able to inve.st in ... 
Ranger Multi Strategy.” 9/22/03 email from Robert Chambers of Ranger Capital to Ms, 
Boucher, with copy to Ms. Hennington (PSI_ED00003 108-09). This question apparently arose, 
because of U.S. tax rules related to annuitants controlling the investment of their annuity assets. 
See, e.g., Subcommiltee interview of Mr. French (4/21/06) at 229-232. At issue was whether 
Sam or Charles Wyly “controlled” Ranger. Ultimately, it appears that offshore entities 
associated with Charles but not Sam Wyly moved their SAC funds from Maverick to Ranger. 
Compare, e.g., 12/31/04 internal Wyly financial report for “Globa! CW Family” 
(HST_PSI006887)(listing $19 million entry under “CW Foreign Total Family FMV” for “SAC 
Policy in RMS Class 1.” where “RMS” refers to the Ranger Multi-Strategy investment fund) 
with 12/31/04 internal Wyly financial report for “Global SW Family” (PSI_ED00095232-33) 
(listing no SAC policy entry related to Ranger). 
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the offshore entities associated with Charles Wyly had grown to more 
than $49 million, for a combined total of more than $128 million.^®^ 

Like Maverick, the offshore dollars placed with Ranger appear to 
have been invested after the relevant offshore trust received a 
recommendation from the trust protectors who, in turn, had received 
direction from Sam or Charles Wyly or their representatives.®^^ Ranger 
normally invested client funds in U.S. securities or in a fund of hedge 
funds. The Ranger Fund also placed about $3 1 million with the 
Maverick Fund Ltd.®®® Today, Ranger has about $370 million in assets 
under management.®®® 

Ranger Ownership and Management. Ranger currently has 
three groups of investments funds, Ranger Investments, Ranger 
Advisors, and Ranger Family Fund, each of which has a complex 
ownership structure with entities ultimately traceable, in part, to Sam 
Wyly, his son-in-law Jason Elliott, and Scott Cannon, who once worked 
as Green Mountain’s chief financial officer.®®® 


12/31/04 financial statement for “Global SW Family” (HST_PSI006886)(providing 
“Total Ranger” investments under “SW Foreign Total Family FMV”) and for “Global CW 
Family” (HST_PSI006887)(providing “Total Ranger” investments under “CW Foreign Total 
Family FMV”). 

See, e.g,, 5/31/01 email from Ms. Boucher to IFG (CC012663)(“East CaiToll should 
go to Ranger Fund LLC ... Locke’s money should go to Ranger Fund Ltd.”); 4/30/01 email from 
Ms. Boucher to Ms. Huebner for Sam Wyly (PSI_ED00080054)(Ms. Boucher wrote; “I need to 
go out to the trustees tonight to request the additional $2.5M investment in Ranger tonight.” Ms. 
Huebner responded: “I faxed his OKAY.”). 

9/30/01 document on “Maverick Investments-Foreign” (PSI_ED00019789-90). 
Apparently, about $3 million of those offshore dollars had been supplied by Grccnbriar and 
Sarnia Investments. Td. at PST_ED00019790. 

Information provided by Ranger (6/21/06). 

With respect to Ranger Investments, for example, the SEC-registered investment 
manager is Ranger Investment Management LP, a Delaware limited partnership. 3/17/06 Form 
ADV for Ranger Investment Management LP, at 17-22. The general partner of Ranger 
Investment Management LP is Ranger Investment Group LLC, a Delaware limited liability 
corporation. Ranger Investment Group LLC is owned by Ranger Capital Group Holdings LP 
(RCGH), another Delaware limited partnership, and by David Anthony and Michael Durante. 
RCGH’s general partner is Ranger Capital Group LLC, which was founded by Sam and Charles 
Wyly and apparently is currently owned by Mr. Elliott and Mr. Cannon. RCGH’s limited 
paitners include Sam Wyly and several Ranger employees. Ranger Advisors has a similar 
ownership structure. Its SEC-registered investment manager is Ranger Advisors LP (formerly 
named Ranger Capital I.td.), whose general partner is RCGH and whose limited partner is 
Ranger Management LLC. 1/9/06 Form ADV for Ranger Advisors LP, at 21-22. As explained, 
RCGH’s ultimate owners include Mr. Elliott, Mr, Cannon, and Mr. Wyly. In the case of the 
Ranger Family Fund, its SEC-registered investment manager is Ranger Fund Management LP, 
whose general partner is Ranger Fund Management LLC and whose limited partner is RCGH. 
3/27/06 Form ADV for Ranger Fund Management LP, at 17-19. 



466 


-301- 

As with the offshore entities’ investments with Maverick, Ranger 
illustrates how the Wylys were able to exercise direction over the 
untaxed, offshore dollars held by the Wyly-related offshore entities. 
They did so by directing the offshore entities to transfer the flinds to a 
Wyly-related hedge fund for further investment. Altogether, the 
offshore trustees invested more than $250 million with Maverick and 
Ranger. 

(b) Investing Offshore Dollars in a Private Investment Fund 

Hedge funds were not the only investment vehicles that received 
Wyly-related offshore dollars. Another was a private investment fund 
known as First Dallas, which received funds from offshore entities 
associated with Charles Wyly totaling at least $43 million. First 
Dallas was established in early 2000, accepted funds only from parties 
related to the Charles Wyly family, and was never opened to outside 
investors.*®^ It invested untaxed offshore dollars in a variety of U.S. 
securities and private equity ventures in the United States. 

Offshore Dollars. From its inception, First Dallas was financed 
primarily with dollars from offshore entities associated with Charles 
Wyly. First Dallas International Ltd., a Cayman corporation, functioned 
as the gateway for lOM corporations associated with Charles Wyly to 
supply millions of dollars. For example, in March 2000, Elysium wired 
$6.25 million to First Dallas International for its initial capitalization.®®* 
In June 2000, Roaring Fork wired $2 million.®®® In July, Elegance wired 
$4 million.®^® By January 2002, Ms. Boucher reported to Mr. Wyly and 
his son-in-law, Donald Miller, that the “lOM trusts have contributed a 
total of $29.2 Million to date, of which $24.2Million was cash and $5M 
was investments.”®^’ Five months later, she reported that the total 


First Dallas was fornied after Charles relinquished his ownership and management 
role in Maverick. See, e.g., 3/2/00 email from Ms. Robert.son to Ms. Boucher regarding “CW” 
(PSI_ED00047852)(indicating Charles was “[rjeady to start a fund in the Cayman Islands. 
Wants to seed with $5 million.”) 

3/29/00 email projecting cash needs for $6.25 million (HST_PSI000053); 3/30/00 
wire transfer of $6.25 million (MizuhoOOl 160-61). 

6/22/00 email from Ms. Boucher (MAV008079)(‘The protectors recommend that the 
trustees invest a further $2M into First Dallas International”); 6/28/00 bank record 
(CC016678)(showing, on 6/28/00, Roaring Fork Ltd. wired S2 million to First Dallas 
International). 

See 7/6/00 wire transfer (CC019562){showing Elegance wired $4 million to First 
Dallas International). 

1/31/02 email from Ms. Boucher to Mr. Wyly and Mr. Miller (PSI00039590-91). 
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contributed by the lOM trasts had increased to $32.2 million.®’^ By the 
end of 2004, the combined offshore investment in First Dallas 
International exceeded $43 million.®^^ 

This offshore funding was provided in varying amounts, every few 
months, in response to funding requests made by the Wyly family office, 
or in response to cash flow projections developed by Ms. Boucher, and 
the money was used to pay expenses, finance new investments, or satisfy 
capital calls made from existing investments. After determining the 
amount needed by First Dallas in each instance, Ms. Boucher worked 
with the lOM trusts to identify available funds and arrange for one of the 
lOM corporations to wire the cash to First Dallas International.®” First 
Dallas International then wired the offshore dollars to the United States, 
sending them either to First Dallas Ltd., which served as the fund’s 
investment manager, or First Dallas Ventures Ltd., which functioned as 
a venture capital investment fund, both of which were Texas limited 
partnerships.®®'’ 

First Dallas invested in a wide range of U.S. securities and private 
equity transactions in the United States.®®® All of the investments made 


5/10/02 email from Ms. Boucher to Mr. Wyly and Mr. Miller (PSI00109206-07){“Thc 
lOM trusts have contributed a total of $32.2 Million to date, of which $27.2Million was cash and 
$5M was investments.”). 

See, e.g., 12/31 /04 financial statement for “Foreign Systems (C W)” 

(HST_PSI00691 9)(showing combined “First Dallas International” investment from the Pitkin, 
Castle Creek Intematronal, Tyler and Red Mountain Trusts). 

See, e.g., 3/29/00 email projecting cash needs of $6.25 million (HST_PSIO000S3); 
6/6/00 email requesting $1.25 million (PSI000263 1 0); 6/13/00 email requesting $1 million 
(PSI_ED000S6616-17); 5/18/01 email requesting $3 million (PSI_ED00087333-34); 1/31/02 
email projecting cash needs of $3 million (PSI00039592); S/10/02 email projecting cash needs of 
$3 million (PSIOO 109206); 7/15/02 email requesting $410,000 (PSI_ED0001 0265-66); 12/3/02 
email requesting about $500,000 (PSI_ED00005047); emails from July to September 2003 
requesting over $700,000 (PST_ED00005984-86); emails from January to February 2004 
requesting funding (PSI_ED00006339-41); 3/9/04 emails requesting about $200,000 
(PSI_ED0001 3831-33); 7/23/04 email projecting immediate cash needs of $500,000 to $1 
million and longer term cash needs totaling $10 million (PSI_ED00014804), 

See, e.g., 7/15/02 emails discussing where to obtain funding from lOM trusts 
(PSI_ED000 10265-66); 6/22/00 email identifying possible source of funding from Roaring Fork 
(MAV008079). 

See, e.g., bank records from 2000 to 2004, for First Dallas Ltd. (BAl 50280-387) and 
First Dallas Ventures Ltd. (BA PSI-W016499-620)(showing millions of dollars in deposits from 
First Dallas International). 

See, e.g., document entitled, “Lehman Brothers Realized Gains and Losses ... First 
Dallas International Ltd From 01-01-00 Throu^ 09-09-01” (BA165457-58)(1isting securities 
transactions involving over two dozen companies); 5/10/02 “Summary of FDI cash flows since 
inception” (PSI00109206-07)(listing private equity investments involving over one dozen 
companies). 
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by First Dallas appear to have been selected and managed by Charles 
Wyly and two of his sons-in-law, James Lincoln and Donald Miller. As 
a result, Charles Wyly was able to maintain control of the money he had 
placed offshore by having the untaxed funds sent to his own private 
investment fund, and then deciding where to further invest those funds. 

The offshore dollars were also used for a second purpose. In 
addition to funding investments, some of the offshore dollars were used 
to pay management and performance fees charged by First Dallas Ltd.®^* 
First Dallas International paid, for example, an annual 2 percent 
management fee and supplied the funds used by First Dallas Venture to 
pay an annual 20 percent performance fee charged by First Dallas Ltd. 
The offshore entities’ investments generated additional fees for the 
owners of First Dallas Ltd. - ultimately, Charles Wyly. 

By providing in excess of $43 million to First Dallas International 
to finance investments and generate fees in the United States, the lOM 
entities were, in effect, handing over direction of these offshore dollars 
to Charles Wyly and his family members so they could pursue their 
business interests. 

First Dallas Ownership. The ownership structure of First Dallas 
was ultimately traceable to Charles Wyly and his family members. First 
Dallas consisted of three interlocking business entities. First Dallas 
International Ltd., a Cayman corporation; First Dallas Ventures Ltd., a 
Texas limited partnership, and First Dallas Ltd., another Texas limited 
partnership. First Dallas International supplied offshore funds to First 
Dallas Ventures, which functioned as a venture capital investment 
fund.®^® First Dallas Ltd. served as investment manager to both First 
Dallas International and First Dallas Ventures.®*® First Dallas Ltd. 
charged a fee for its services, requiring First Dallas International to pay 
an annual fee equal to two percent of the assets being invested, and 


™ See, e.g., 10/15/04 email from Irish Trust Company to Mr. Lincoln 
(PSI_ED00009002){indicating about $1 10,000 in offshore dollars had been wired to pay 
management fees). 

See, e.g., 6/6/00 emails among Ms. Boucher, Ms. Bennington, and others 
(PSI00026310)("FDI funds FDV, and FDV makes the investments. First Dallas, Ltd (FDL) acts 
as the investment advisor to both FDV and FDL”). 

™ Id-, see also, e.g., 4/1/00 “Investment Management Agreement” (BA045267- 
77)(showing First Dallas Ltd. agreed to serve as investment manager for First Dallas 
International). 



469 


-304- 

requiring First Dallas Ventures to pay a 20 percent annual performance 

The Cayman corporation. First Dallas International, was apparently 
owned by the four lOM corporations that supplied its funding.^®^ All 
four of these corporations were owned by TOM trusts that benefited the 
Charles Wyly family. The investment manager, First Dallas Ltd., was 
owned by its U.S. partners.®*^ Its sole general partner was First Dallas 
GP LLC, a Texas limited liability eorporation whose manager was 
Charles Wyly.’®"* Its sole limited partner was Charles Wyly himself. 

The third entity. First Dallas Ventures, was owned by the other two: its 
sole general partner was First Dallas Ltd., and its sole limited partner 
was First Dallas International.®®^ 

First Dallas Management. Charles Wyly and his family members 
directed the First Dallas operations. Mr. Wyly was both the manager of 
the general partner and the sole limited partner of First Dallas Ltd.®**^ 

The documents show that Mr. Wyly repeatedly made specific investmmt 
decisions for both First Dallas International and First Dallas Ventures.®^®’ 


See, e.g., 6/20/00 emails from Ms. Boucher to Ms. Hennington and others 
(PSI_ED00004574-75, at 74)(discussing fees). 

^ See 5/28/02 emails between Louis Schaufele of Bank of America and Ms. Hennington 
(PSI_ED00006917)(Mr. Schaufele wrote: “Could you tell ... me whom the owners of 1“ Dallas, 

I assume that it is lOM corps,” Ms. Hennington responded: “fT]he companies are: Roaring 
Creek Limited, Roaring Fork Limited, Elysium Limited, Elegance Limited.”). 

See 2/7/00 "First Dallas, Ltd. Limited Partnership Agreement” (BA045257-66). 

Id. See also MOPSI008564-67 (indicating FDG LLC is a single member LLC owned 
by Charles Wyly). 

See 3/10/00 “First Dallas Ventures, Ltd. Limited Partnership Agreement” 
(PSI_ED00028561-70). 

See, e.g., “First Dallas Ltd. Limited Partnership Agreement” (BA045257-66) in which 
Charles Wyly signs the agreement twice, on behalf of both the general and limited partners. See 
also, e.g., 6/13/00 email from Mr. Lincoln lo Ms. Hennington and others on “FDL Items” 
(PSI_ED00086616-17)(indicating that First Dallas Ltd. will charge a management fee to First 
Dallas International and stating: “CJ W would like for this to have started on April 1 . So we 
need to invoice for the last quarter and ... upcoming quarter.”). 

See, e.g., 3/29/00 email from Ms. Boucher to Charles Wyly, Mr, Miller, and others 
(HST_PSI000053)(asking Mr. Wyly for information about particular investments to be made by 
First Dallas International and First Dallas Ventures, and containing his handwritten notations on 
specific amounts of funds to be invested in nine different companies); 10/16/00 memorandum 
from Ms. Boucher to Ms. Robertson, Mr. French, and others (MAV008220-21)(“Charles has a 
planned investment in a new ... venture called ‘Fresh Direct.’ ... Charles would like to commit 
SlMilUon through First Dallas International.”); 1/31/02 email from Ms, Boucher to Charles 
Wyly, Mr. Miller, and others (PSI00039592)(Ms. Boucher wrote: “I have estimated that the 
protectors should recommend an additional investment of SSMillion dollars into First Dallas 
International.” Mr, Wyly’s handwritten notation responded: “Yes.”); similar email dated 
5/10/02 (PSI00109206)(recommending another $3 million for First Dallas International to which 
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In addition, his sons-in-law, James Lincoln and Donald Miller, played 
key management roles in the First Dallas business venture. In June 
2000, Ms. Boucher wrote to Ms. Hemiington; “We look at FDV as a 
‘venture capital fund’ and Donnie/Jim are managing it, making the 
investment decisions.”^®® The documents indicate that, from 2000 until 
2004, both men were involved with First Dallas on a daily basis, but that 
Mr. Wyly also continued to participate in management decisions, 
apparently in a senior role.®®® 

In the First Dallas business venture, the offshore trustees supplied 
funds when asked and provided a total of $43 million, enabling Charles 
Wyly and his family members to direct use of these funds to pursue their 
business interests in the United States. Using offshore dollars to 
generate management fees charged by First Dallas Ltd. also provided a 
way to transfer these dollars directly into the United States for the 
Wylys’ personal use. 

(c) Investing Offshore Dollars in Offshore Insurance 

In addition to providing offshore dollars to hedge funds and a 
private investment fund which enabled Wyly-controlled companies to 
decide when and how to further invest the money, the Wyly-related 
offshore entities directed millions of offshore dollars to specific business 
ventures favored by the Wyly family. One such business was an 
offshore insurance venture, the Scottish Annuity Company (Cayman) 
Ltd. (SAC). Investing their offshore assets in this offshore insurance 
venture produced multiple benefits for the Wylys, including providing 
another avenue of direction over the offshore funds, a means to boost 


Mr. Wyly again responded “yes”); 6/20/02 fax from Irish Trust Company to Charles Wyly 
(PSI00109208-14)(conveying financial information about First Dallas International); 7/15/02 
email from Ms. Hennington to Ms. Boucher and others (PSLED00010265-66)(“Based on the 
last e-mail on 5/29 Charles approved $210,000 per month for Transfinity and $200,000 per 
month for Seranin. ... Michelle - you may want ... to have another discussion with Donnie and 
Charles on the remaining funding.”); 1 1/26/02 email from Ms. Hennington to Andrea Westbrook 
and others (PSI_ED0001 1228)(“1 just talked to Jim and Charles and Donnie have approved an 
additional funding for RLX.”). 

6/20/00 email from Ms. Boucher to Ms. Hennington (PSI_ED00004574-75). 

See, o.g., 6/13/00 email from Mr. Lincoln to Ms. Heiminglon (PSI_ED00086616- 
17)(“Make sure that FDL’s financials are up to date. ... We will be reporting to CJW on 
standing as of the 2"“* Qtr.”); 10/1 6/00 memorandum from Ms. Boucher to M s. Robertson, Mr. 
French, and others (MAV008220-21)(‘This is the venture cap fund that Donnie and Jim are 
managing. Charles has authorized investments up to $1 OMillion at this time. ... Jim and Donnie 
both appear to be really enjoying tliis venture.”); 9/17/03 letter from Charles Wyly to Mr. 

Lincoln (HST_PSI036156)(using his personal stationery, Mr. Wyly awarded Mr. Lincoln a First 
Dallas bonus for selling certain assets: "First Dallas awards you a $10,000 bonus .... While the 
amounts involved in this transaction and this bonus are not large, they are symbolically 
important.”). 
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Other business ventures that interested them, and purportedly adding 
another layer of protection against U.S. taxes in the event that the 
underlying offshore trusts were deemed subject to U.S. taxation. 
Altogether, the Wyly-related offshore entities appear to have provided 
more than $20 million in loans and equity contributions to SAC, as well 
as about $14 million in annuity assets. 

Ownership and Management. In 1994, Sam and Charles Wyly 
and the Wyly family legal counsel, Michael French, established a 
Cayman holding company called Scottish Holdings Ltd. This company 
was primarily owned by three offshore trusts. The Bessie Trust, 
associated with Sam Wyly, owned 38 percent, while the Tyler Trust, 
associated with Charles Wyly, owned 19 percent, for a combined total of 
57 percent. The South Madison Trust, an Isle of Man trust associated 
with Mr. French, owned 38 percent. The final five percent was split 
among three individuals or offshore entities associated with them: Ms. 
Boucher, Ms. Robertson, and Lee Ainslie, head of Maverick 
investments.^^® 

Scottish Holdings immediately established a wholly-owned 
subsidiary, SAC, which acquired a “Class B” or offshore insurer’s 
license allowing it to sell insurance and annuity policies to non-Cayman 
residents.®®' For its first four years of existence, from 1994 to 1998, 
SAC had two officers, Mr. French and Ms. Boucher.®®^ Sam Wyly, who 
was not an officer, was nevertheless active in managing the company.®®^ 


“Scottish Re: Presentation to the Permanent Subcommittee on Investigations” 
(4/18/00) at 50; undated document (likely authored in 1997) entitled, “Scottish Holdings 
Recapitalization” (PSI_ED00044949). 

*' 1999 annual report filed with the SEC by Scottish Annuity & Life Holdings, Ltd. at 
35. 


Mr. French served as SAC’s chief executive offiecr throughout this period. “Scottish 
Re: Presentation to the Permanent Subcommittee on Investigations” (4/18/00) at 48; 6/9/98 
minutes of Scottish Life Holdings Ltd. first corporate meeting (SR0000754-57). See also 
undated document (probably prepared in 1997) entitled, “Mike’s Deal” (PSI_ED00044931) 
(stating without further explanation: “MCE is CEO of SAC. This may not be able to be 
formalized because of tax issues.”). Ms. Boucher served as SAC’s secretary and chief financial 
officer for five months, before moving to the Irish Trust Company. SAC’s directors were 
Mr. French; three Queensgate employees; and two persons associated with the Isle of Man, 
Ronald Buchanan and Keith King. “Scottish Re; Presentation to the Permanent Subcommittee 
on Investigations” (4/18/00) at 48. Mr. Buchanan was then managing director of Lome House 
which served as tmstee of the Bessie and Tyler Trusts that owned a majority interest in Scottish 
Holdings Ltd. Mr. King was also a director of Lome House and served as the grantor of the 
Bessie and Tyler Trusts. 

See, e.g., 3/1/95 fax from Mr. Buchanan to Mr. French, in part, complaining about the 
management of SAC (PST001 20863-64)(Mr. Buchanan wrote: “Lome House Tmst, as tmstee, is 
fighting the IRS in Northern California where the IRS is contending that a corporation owned by 
the (foreign) tmst is the mere ‘alter ego’ of the Settlor, even though I can assure you that the 
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Offshore Dollars. From its inception, Wyly-related offshore 
entities contributed or lent millions of offshore dollars and assets to 
capitalize SAC, strengthen its balance sheet, and purchase annuity 
policies from the company. Wyly-related offshore trusts provided, for 
example, the initial financing that got the offshore insurance venture 
underway. In 1994, two lOM trusts, the Bulldog Trust associated with 
Sam Wyly and the Pitkin Trust associated with Charles Wyly, issued a 
$300,000 loan to SAC’s parent, Scottish Holdings Ltd.®^”* The funds 
were apparently provided by Bulldog’s subsidiary Morehouse, which 
provided $200,000, and Pitkin’s subsidiary Roaring Creek, which 
provided $100,000.®®^ In 1995, both trusts issued a second loan for 
$200,000.®®® On both occasions, the trusts provided the financing in 
response to a recommendation made by the trust protectors, Mr. French 
and Ms. Robertson, each of whom told the Subcommittee that they 
provided the recommendations on instruction from Sam Wyly. 

In 1996, two more Wyly-related offshore trusts, the Bessie and 
Tyler Trusts, apparently assumed the $500,000 in loans®®® and also 
provided Scottish Holdings with another $720,000.®®* Again, the trusts 
acted on the basis of a recommendation from the trust protectors who 
told the Subcommittee that they would have acted on the instruction of 
Sam Wyly. In 1 997, the two trusts apparently contributed $2 million in 
additional capital.®®® 


settlor in question has been far more willing to leave us in genuine control - a fact which 
promises to win us the case — than S. appears to be.”). “S.” appears to refer to Sam Wyly. 

See 3/21/95 fax from Mr. French and Ms. Robertson to Ronald Buchanan of Lome 
House Trust (PSI00121777-7S); Subcommittee interview of Mr. French (4/21/06). 

12/18/95 fax from Ms. Boucher to Lome House (PSI00137S14-17). 

M. 

*” See, e.g., 4/3/96 fax from Ms. Boucher to Barbara Wade of Lome House (PSI- 
WYBR00370)(explaining the transactions needed for the Bessie and Tyler Trusts to assume the 
$500,000 in loans from the Bulldog and Pitkin trusts). Both loans were apparently repaid around 
the same time. See, e.g., S/22/96 fax from Ms. Boucher to Ms. Robertson (PSI00087607)(stating 
loans were repaid as of 3/31/96, but interest owing on them, $ 1 82,000, remained outstanding). 

See 12/23/96 fax from Ms. Robertson to Mr. Buchanan of Lome House 
(PS100121018)(recommending that $480,000 be contributed by the Bessie Trust through its 
wholly owned corporation. Fugue, later renamed Audubon Assets, and $240,000 be contributed 
by the Tyler Tmst through its wholly owned corporation, Soulicana). It is possible that the Tyler 
Trast lent additional funds to Scottish as well. See undated document entitled “Scottish 
Aimuity” (PSI_ED00044929)(listing “cash investments” from Tyler Trust on 6/7/94, 3/29/95, 

1 1/1/95, and 12/31/96 totaling $348,692). 

Undated document entitled, “Scottish Holdings Recapitalization,” probably prepared 
in 1997 (PSI_ED00044949){“Tyler needs to contribute the balance due ($666,600) of the $2m 
additional capital. Bessie contribution of $1,333,4000 has been received.”). 
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In addition to providing more than $3.2 million in financing during 
the venture’s early years, the Wyly-related offshore entities apparently 
“loaned” the business venture millions of dollars worth of shares in 
Maverick’s offshore fund, so that these shares could be listed on SAC’s 
balance sheet as part of its equity. In late 1995 or early 1996, for 
example, the offshore trusts “loaned” Scottish Holdings Ltd. a number of 
Maverick Fund LDC shares that collectively were worth about $2 
million. By 1997, the amount of “loaned” Maverick shares had 
increased to $3.5 million.’®®' In 1998, another $20 million in Maverick 
shares were apparently “loaned” to the insurance venture, for a 
combined total of about $23.5 million.'®®^ In each instance, after the 
shares were “loaned” to Scottish Holdings, Scottish Holdings assigned 
the shares to its subsidiary, SAC, which then apparently included them 
on its balance sheet as part of its “equity.” 

As Mr. French wrote at one point, the purpose of lending these 
shares was “to boost SAC equity” and provide it with a “competitive 
advantage” over other companies seeking to sell variable annuity 
products to high net worth individuals.'®®^ Officials of Scottish Re, the 
company that acquired SAC in 1 999,'®®^ told the Subcommittee that the 


See, e.g., 8/22/96 fax from Ms. Boucher to Ms. Robertson (PSI00087607-10); 

8/29/96 fax from Ms. Robertson to Sam, Charles and Evan Wyly and Don Miller (PSI00087605- 
06)(“A reminder, that the Wyly’s loaned $2,008,013 of Maverick Fund LDC to Scottish 
Holdings [and] Scottish Holdings contributed the Fund investment to Scottish Annuity as 
APIC.”); 11/7/97 “SAC 98 Plan” (PSl_ED00044927-28)(“Holdings has borrowed shares of 
Maverick Fund ... from Bessic/Tylor or related trusts.”); Subcommittee interview of Mr. French 
(4/21/06). 

See 11/7/97 "SAC 98 Plan” (PSI_ED00044927-28); Subcommittee interview of Mr. 
French (4/21/06). 

See 11/7/97 “SAC 98 Plan” (PSl_ED00044927-28); undated document (likely 
authored in 1 997) entitled, “Scottish Holdings Recapitalization” (PSI ED00044949)("Existing 
loan of shares of Maverick Fund from Bulldog and Pitkin to Holdings should be increased by 
shares having a current value of an additional $20 million. These shares are to be contributed by 
Holdings to SAC as additional equity capital. Loan is a demand loan and must bo satisfied by 
return of the shares. Like the existing arrangement, this will be equity on SAC’s books and a 
loan payable on Holding’s books.”); Subcommittee interview of Mr. French (4/21/06). 

1 1/7/97 “SAC 98 Plan,” authored by Mr. French (PSI_ED00044927-28)(“It is 
proposed that another $20 million of Fund shares be loaned to Holdings and contributed 
downstream to SAC to boost SAC equity to $25 million. Since .SAC engages only in the 
variable aimuity business, there is no need for any of this capital from an operating standpoint. 
However, a balance sheet with $25 million of equity will provide a significant competitive 
advantage over anyone else engaged in this type of business offshore, and possibly onshore.”). 

See, e.g., 8/18/00 email from Paul Goldean to Scott Willkomm (SCREPSIO 14948) 
(“Scottish Holdings, Ltd. (a company owned by the Wyly’s and Mike French) sold all 250,000 
shares of Scottish Annuity Company (Cayman) Ltd. to Scottish Annuity & Life Holdings, Ltd. 
for $1 1,562,161.84 .... on 12/31/99.”). Scottish Re Group was incorporated on 5/12/98, under 
the name Scottish Annuity & Life Holdings, Ltd., and went public in November 1998. It briefly 
changed its name to Scottish Life Holdings Ltd. on 6/4/98, but returned to Scottish Annuity & 
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shares had helped to “build the balance sheet” and show that Scottish 
had the assets necessary to operate its business.'”®^ Mr. French also 
wrote: “Since SAC is wholly owned by Holdings, the Fund shares can 
be withdrawn at any time and returned to the lenders, without 
documenting any obligation on SAC’s books.”'°°® 

Scottish Re’s representatives told the Subcommittee that they had 
never seen this type of “loan” before, in which a hedge fund’s shares 
were “lent” but not contributed to a company and listed as an equity 
asset. Maverick’s representatives told the Subcommittee that they also 
found the “loan” unusual, but noted that hedge funds often allowed 
clients to assign their ownership interests in a hedge fund to a third 
party, such as, for example, a bank considering providing the client with 
financing. 

In 1999, the “loan” of the Maverick shares came to an end, when 
SAC was formally purchased by Scottish Re for $1 1.5 million.’®®^ Prior 
to the closing, SAC returned $23.6 million in capital to Scottish 
Holdings Ltd. — this returned “capital” apparently consisted of the 
Maverick shares. 

SAC Annuities. In addition to investing in SAC itself, Wyly- 
related offshore entities provided at least $14 million in offshore funds 
to purchase SAC annuity policies. SAC allowed its annuity 
policyholders to select who would invest and manage their annuity 
assets. The Wyly-related offshore entities initially directed that the 
funds in their annuities be placed with the Wyly-related hedge fund. 
Maverick; later, some moved funds to the second Wyly-related hedge 
fund. Ranger, or to other investment funds. By investing offshore 
dollars in SAC annuity policies and selecting Maverick or Ranger as the 


Life Holdings, Ltd. on 9/9/98. The company took its present name, Scottish Re Group Ltd., on 
8/28/03. 7/5/06 letter from the legal counsel for Scottish Re Group to the Subcommittee, at 2. 

Subcommittee interview of Scottish Re (4/18/06). 

1 1/7/97 “SAC 98 Plan,” authored by Mr. French (PSI_ED00044927-28). 

SCREPSI014948. 

“Scottish Re: Presentation to the Permanent Subcommittee on Investigations” 
(4/18/00) at 51 ; Subcommittee interviews of Scottish Re (4/18/06) and Mr. French (4/21/06). 
See also 12/31/99 Scottish Holdings Ltd. Balance Sheet (PSI00101644)(listing “Loans payable 
(Maverick shares)”). Scottish Re purchased SAC from its parent, Scottish Holdings Ltd., which 
after receiving the $1 1.5 million, issued a distribution to its shareholders, including about $5.2 
million to Audubon Assets, the corporation associated with Sam Wyly; $2.6 million to 
Soulieana, the corporation associated with Charles Wyly; and $3.8 million to Arakan Ltd., a 
corporation associated with Mr. French. See 1/20/00 “Scottish Holdings Cash reconciliation” 
(PS00101646). 
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investment manager of those annuity assets, the offshore trusts had, in 
effect, enabled the Wylys to direct the investment of those funds. 

During SAC’s early years, two Wyly-related offshore trusts were 
among its largest policyholders."®* In 1994, the Lake Providence 
International Trust, which was established by Sam Wyly, purchased a 
S AC annuity policy, apparently contributed about $8.2 million in 
annuity assets, and selected Maverick as the investment manager for 
these funds.""® The Castle Creek International Trust, an lOM trust 
established by Charles Wyly, took similar action, purchasing a SAC 
annuity policy, apparently contributing about $5.5 million in annuity 
assets, and also naming Maverick as the investment manager of those 
assets.'®” Ms. Boucher later described these policies as “originally 
acquired, in part, to provide seed capital to Scottish’s book of 
business.”'®*^ 

The annuity assets, invested at Maverick, apparently grew rapidly 
in value. By September 2000, six years later, the Wylys valued the Lake 
Providence assets at about $45 million and the Castle Creek annuity 
assets at about $30 million.'®'^ In December 2000, Sam Wyly apparently 
instructed Ms. Boucher to withdraw the assets associated with the SAC 
policies. '®''' After Scottish Re offered to lower its fees related to these 


Subcommittee interview of Mr. French (4/21/06). 

See, e.g., 10/31/99 internal Wyly financial report for Lake Providence International 
Trust (PSI00109903)(showing the “book” value of “Scottish A. Policy” at about $8.2 million 
and the fair market value at over $36 million); 9/30/00 internal Wyly financial report for Lake 
Providence International Trust (PSI00071741)(showing the “book” value at about $8.2 million 
and the fair market value at over $45 million). The Subcommittee a.sked Scottish Re to confirm 
these figures and other details about the policy; Scottish Re said that it could not get permission 
from the client, presumably Lake Providence International Trust, to do so. 

See, e.g., 10/31/99 internal Wyly financial report for Castle Creek International Trust 
(PSI00109912)(showing the “book” value of “Scottish Annuity Policy” at about $5.5 million); 
9/30/00 internal Wyly financial report for Castle Creek International Trust 
(PSI00071748)(showing the same “book” value). The Subcommittee asked Scottish Re to 
confirm these figures and other details about the policy; Scottish Re said tliat it could not get 
permission from the client, presumably Ca.stle Creek International Trust, to do so. 

8/31/01 email from Ms. Boucher to Sam Wyly and others (PSI_ED00064869-74). 

See, e.g,, 9/30/00 internal Wyly financial report for Lake Providence Intcmational 
Trust (PSI00071741); 9/30/00 internal Wyly financial report for Castle Creek International Truftt 
(PSI00071748). 

See, e.g,, 12/1/00 email from Ms. Boucher to Ms. Robertson on “SAC annuity 
policies” (PSI_ED00044520-21)(“SW told us to go ahead and have the trustees make this 
withdrawal. ... SW also indicated that this is in keeping with the severing of the relationship.”); 
12/4/00 email from Ms. Boucher to Evan Wyly on “lake providence/castle creek - Scottish 
annuity policy withdrawals” (MAV012080){“The trustees have not had satisfactory response 
from Scottish with trying to give effect to this transaction. ... I expect you and/or Sam, and 
maybe even Charles may hear from him [Mr. French]. ... I think that Scottish will want to 
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annuities, the instructions were withdrawn and the SAC policies 
continued.'®'® Also in 2000, the Lake Providence trust was merged into 
a newly created lOM trust called “Bulldog II,” which was also 
associated with Sam Wyly. The Castle Creek trust was similarly merged 
into a new lOM trust called “Pitkin II.” During the time these new trusts 
were in existence, the SAC policyholders were Bulldog II and Pitkin 
II 


In 2001, Sam Wyly apparently decided to withdraw $40 million 
from the Lake Providence SAC policy, with the initial $30 million to be 
withdrawn by September 1, and another $10 million by October 1.'®''' 

At the time, the funds were invested with Maverick, and the plan was for 
the offshore trust to redeem the Maverick investment “to raise cash” to 
be used “for various other purposes, such as ... investing in Ranger, 
Green Mountain and funding commitments to Red River and Winston 
Thayer and funding construction at Two Mile Ranch.”'®'® All of the 
mentioned uses for the cash involved businesses or real estate of interest 
to the Wylys and indicate that Sam Wyly was directing the withdrawal 
of the Lake Providence annuity assets to generate cash for other 
businesses and properties of interest to him. 

When the withdrawal request was communicated to SAC, Mr. 
French warned the Bulldog II trustee, then IFG, that “surrender[ing] a 
portion of the Bulldog annuity ... is not a wise move.”'®"’ Mr. French 


negotiate to keep the policies in place through 12/31 for year end numbers. I think it is 
reasonable for the trustees to agree to this, provided SAC agrees to do a like-kind distribution 
and transfer the share of Maverick a.s oppo.sed to having to redeem funds from Maverick & 
reinvest,”). 

See, e.g., 12/14/00 email from Amy Castillo to Irish Trust on “Scottish Redemptions” 
(PSI_ED00044136)(asking about “SAC P136-014 Castle Creek” and “SAC P136-015 Lake 
Providence” and describing the policies as "Wyly related”); 8/31/01 email from Ms. Boucher to 
Sam Wyly and others (PSI_ED00064869-74); 1 1/15/01 email from Scott Willkomm, Scottish Rc 
CEO, to Ms. Boucher (MAV012715-17)(“Sam had already agreed earlier this year not to redeem 
the annuities ... when we agreed to substantially lower the M&E fees.”). 

1016 Four years later, in 2004, both the Bulldog It and Pitkin II trust would be voided by 
their trustees, allegedly due to defects in how the trusts were established. See Appendix 1 and 
Report section on Directing Trust Assets. The trustees would also reconstitute the Lake 
Providence and Castle Creek International Trusts, and deem that their assets were returned to 
their custody as if they had never left, presumably including the SAC policies. 

8/3 1/0 1 email from Ms. Boucher to Sam Wyly and others (PSI_ED00064869-74). 

See also 12/31/01 internal Wyly financial report on “Global Sam Family” (PSI00078955) 
(showing that a “Scottish Policy” in Maverick had a fair market value at that time of about $53,5 
million). 

8/3 1/01 email from Ms. Boucher to Sam Wyly and others (PSI_ED00064869-74). 

Id. atPSI_ED00064871. 
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also warned Ms. Boucher of “grave negative tax implications,” 
explaining: 

“The annuity exists because there is always a risk that the trust in 
question will be classified by US tax authorities as a grantor trust, 
thus subjecting the settlor to taxation on all of the trust income. ... 
Based on the history of this annuity and the amount of gain 
deferred, the entire amount proposed to be withdrawn would be 
classified as ordinary income for U.S. income tax purposes. If 
there is any action by the authorities in the next six years to 
classify the trust as a grantor trust, then the settlor will be subjected 
to a claim for taxes equal to 40% of the amount withdrawn plus 
interests and, possibly, penalties. ... Once a surrender takes place, 
the tax problem thus created cannot be cured, and will be there for 
the next six years. ... [M]y personal opinion is that it is a grave and 
unnecessary mistake.”'®^® 

Ms. Boucher responded that “as was customary during your tenn of 
service as a protector to these trusts, legal counsel was in fact consulted 
with regard to this matter ... [and] this withdrawal [is] consistent with the 
advice obtained.”*®^’ Ms. Boucher also sent a lengthy email to Sam 
Wyly and others, explaining the issues, conveying Mr. French’s 
warning, and stating “we need a quick reply” on whether to withdraw 
the $40 million. 

These email exchanges raise several issues. First, they 
demonstrate that Sam and Charles Wyly were the key decisionmakers 
for the annuity policies held in the name of the offshore trusts. In 
December 2000, for example, Ms. Boucher asked Sam Wyly, not the 
relevant offshore trustee, for a quick decision on withdrawing the $40 
million from the annuity policy. Second, the emails show a concern that 
the Wyly-i-elated offshore trusts might be deemed by U.S. tax authorities 
as “grantor trusts” whose income would be attributed to Sam Wyly, and 
the annuity policies were purchased to provide added protection against 
potential U.S. tax liability. Finally, the emails show that the Wylys and 
their representatives considered the millions of dollars of offshore funds 
placed in the annuity policies as available, if redeemed, to fund other 
business ventures and personal properties of interest to the Wylys. 


Id. at PSI_ED00064872-73. 

Id. at PSI_ED00064873. 

H. at PSI_ED00064869 (subject line of “URGENT email for Sam, we need a quick 
reply on this - thanks!”). 



478 


- 313 - 

The documents suggest that, in the end, the $40 million was not 
withdrawn from the Lake Providence annuity policy in 2001. The funds 
appear to have remained in the SAC policy, invested at Maverick, until 
2004, when the funds were moved to the “Lifeinvest Opportunity Fund,” 
an insurance-dedicated fund managed by Bermuda-based Tremont 
Advisers. By the end of 2004, the SAC annuity assets at the 
Lifeinvest Opportunity Fund were valued at about $61.6 million.’®^'^ In 
addition, internal Wyly financial records show that, by the end of 2004, 
the Castle Creek International Trust held four SAC policies with assets 
totaling over $43 million, of which about $14 million was managed by 
Maverick and another $19 million was managed by Ranger.'^’ 

IPO Stock Purchases. In addition to the offshore dollars and 
assets contributed to SAC and SAC annuity policies, Wyly-related 
offshore entities provided capital for the initial public offering (IPO) of 
Scottish Annuity & Life Holdings, Ltd., the company later known as 
Scottish Re. As Scottish prepared for this initial public offering, the IPO 
vehicle, Scottish Annuity & Life Holdings Ltd., issued millions of shares 
and warrants to “related parties,” most of which were offshore entities 
associated with the Wylys and Mr. French. In June and October 1998 
(prior to the company’s initial public offering in November 1998), 
Scottish issued millions of shares and Class A warrants to “related 
parties.” Among the largest purchasers were Audubon Assets, an lOM 
corporation associated with Sam Wyly, which obtained over 470,000 
shares and 1 million warrants; Soulieana, an lOM corporation associated 
with Charles Wyly, which obtained over 230,000 shares and 550,000 
warrants; the Bessie Tmst, an lOM trust associated with Sam Wyly, 


Internal Wyly financial reports indicate that about $54 million stayed in the SAC 
policy until 2004, when all but about $14 million appears to have been withdrawn. See, e.g., 
12/31/01 report on “Global Sam Family” (PSI0007895S)(showing that a “Scottish Policy” in 
Maverick with a fair market value (FMV) ofSSS.S million); 1 2/31/02 report on “Global Family 
(SW & CW)” (PSI_ED00092539)(showing that a “Scottish Policy” in Maverick with a FMV of 
$54,9 million); 9/30/03 report on “Global Family (SW & CW)” (PSLED00093878)(showing 
that a "Scottish Policy” in Maverick with a FMV of $54.4 million); 1 2/3 1/04 report on “Global 
Family (SW & CW)” (PSI_ED00095229)(showing no investment related to Sam Wyly in a 
Scottish Policy at Maverick, but $61 .6 million at Lifeinvest Opportunity Fund). See also 5/26/06 
letter from Scottish Re’s legal counsel to the Subcommittee, at 2. 

See, e.g., 12/31/04 internal Wyly financial report entitled, “Family Offshore” 
(HST_PSI006889)(under entry for “SW Foreign Total Family FMV”); 12/31/04 internal Wyly 
financial report for Lake Providence (HS'r_PSI006906). 

See, e.g., 12/31/04 internal Wyly financial report entitled, "Family Offshore” 
(HST_PSI006889)(under entry for “CW Foreign Total Family FMV”); 12/31/04 report on 
“Global Family (SW & CW)” (PSI_ED00095229). 

See, e.g., 1999 Scottish Annuity & Life Holdings Annual Report; “Scottish Re: 
Presentation to the Permanent Subcommittee on Investigations” (4/18/00) at 54; undated chart 
entitled “Scottish Annuity & Life Holdings, Ltd. Private Placement Transactions” 
(SCREPS1000423-25)(listing shares and warrants issued in June and October 1998). 
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which obtained 152,000 shares; and the Tyler Trust, an lOM trust 
associated with Charles Wyly, which obtained 76,000 shares.’®^’ 

Another 1 .5 million shares were sold to Scottish Holdings Ltd., then 
owned in part by Wyly-related offshore entities, for $500,000.’®^® 
Another 460,000 shares were purchased by one of the Maverick offshore 
funds. Maverick Fund LDC. It is unclear how much the Wyly-related 
offshore entities paid in total for these shares and warrants.'®^® 

Mr. French and his lOM trust, South Madison, also received substantial 
shares, options, and warrants. 

During the initial public offering itself, about 16.7 million shares 
were sold to the investing public.'®®® Maverick used $10 million to buy 
over 700,000 shares and 200,000 warrants from Scottish.'®®' Over the 
next three months. Maverick spent another $ 1 1 million in open market 
transactions to buy an additional 979,000 shares, for a combined total of 
$21 million. By April 2000, Sam and Charles Wyly owned about 9.5 
percent of the company directly and an additional 9.1 percent was held 
by Maverick.'®®® Mr. French became Chainnan of the Board and Chief 
Executive Officer of Scottish Annuity & Life Holdings. From 1 998 to 
2000, Sam and Charles Wyly served as directors of that company, as did 
David Matthews, Sam Wyly’s son-in-law, and Duke Buchan, then a 
managing director of Maverick Capital Ltd. These five individuals then 
formed a majority of the eight-person board. 


See “Scottish Re: Presentation to the Permanent Subcommittee on Investigations” 
(4/18/00) at 54; undated chart entitled “Scottish Annuity & Life Holdings, Ltd. Private 
Placement Transactions” (SCREPSI000423-25)(listing shares and warrants issued in Juno and 
October 1998). 

1028 3/30/99 1 o-K filed by Scottish Armuity & Life Holdings, at 1 1 . 

See, e.g., 3/30/99 10-K filed by Scottish Annuity & Life Holdings, at 11-15 (listing 
securities sales in October 1998 to Audubon, Soulieana, Maverick Fund LDC); 1999 Scottish 
Armuity & Life Holdings Annual Report, at 45 (showing Class A warrants to purchase a total of 
1,550,000 shares at $15 per share were issued to related parties in June 1998, in exchange for 
consideration totaling $100,000; the report states: “The Class A warrants were issued ... at the 
initial stage of the development of our business plan when the feasibility of proceeding with the 
offering was uncertain. The consideration paid for the Class A warrants was determined to be 
fair value in the judgement of management in light of such uncertainty.”); 6/1 7/98 fax fi om Ms. 
Boucher to Evan Wyly (SR0000752)(indicatlng 750,000 warrants to be purchased by the Bessie 
and Tyler Trusts would cost about $48,000). 

lojo J999 annual report filed with the SEC by Scottish Annuity & Life Holdings Ltd. at 
45. 


3/23/06 Maverick letter to the Subcommittee, at 3. Presumably, all of these client 
funds were associated with the Wylys. See also “Scottish Re: Presentation to the Permanent 
Subcommittee on Investigations” (4/18/00) at 54. 

See, e.g., 5/1/00 DEF 14A filed with the SEC by Scotfi.5h Annuity & Life Holdings, 
at 7; 12/31/99 Schedule 13G/A filed with the SEC by Maverick Capital Ltd. relating to Scottish 
Annuity & Life Holdings. 
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In 2000, Mr. French and the Wylys severed their business 
relationships.'®^^ Mr. French continued as Chairman of the Board and 
Chief Executive of the Scottish Re Group, while resigning his positions 
as trust protector of the Wyly-related offshore trusts, director of 
Michaels Stores, and legal counsel to the Wyly family. He also gave up 
his ownership interest in Maverick. Sam and Charles Wyly had already 
resigned from the Scottish Re Group board earlier in 2000, and they 
stopped participating in Scottish Re’s management. 

After the Wylys decided to withdraw from Scottish, the Wyly- 
related offshore entities began to sell their shares. Ms. Boucher kept 
Sam and Evan Wyly informed about these sales.'®®'* In addition, by June 
2001, Maverick sold virtually all of the Scottish shares it had purchased. 
During May 2003, Maverick exercised its clients’ Scottish warrants at an 
aggregate exercise price of $3 million and sold the shares for about $3.8 
million. By the end of 2004, offshore entities associated with Sam Wyly 
retained warrants to buy Scottish stock valued at about $13.2 million, 
while offshore entities associated with Charles Wyly retained warrants 
to buy Scottish stock valued at about $6.6 million, for a combined total 
of about $19.8 million.'®®® 


The Wylys and Mr. French signed an agreement to “sever all direct and indirect 
business and professional relationships between French and the Wylys, to resol ve all claims that 
French has asserted against the Wylys, and to forever end all disputes between French and the 
Wylys.” See 12/21/00 “Settlement Agreement and Mutual Release” (F000282-89). The 
agreement did not explicitly mention Scottish Re. 

See, e.g., 5/23/01 email from Ms. Boucher to Sam and Evan Wyly (PSI00088927). 

See 12/31/04 internal Wyly financial report entitled, “Family Offshore” 
(HST_PSI006889)(under entries for “SW Foreign Total Family FMV,” “CW Foreign Total 
Family FMV,” and “Total Scottish Annuity”). 
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(d) Investing Offshore Dollars in An Energy Company 

The final example of a business venture jfunded with Wyly-related 
untaxed, offshore dollars involves a specific U.S. corporation, rather 
than a hedge fund, investment company, or insurance venture that used 
the offshore funds to make other investments. Green Mountain Energy 
Company is a U.S. energy business, incorporated in Delaware, that 
captured the attention of the Wyly family in 1997, and is still in 
operation today. The company has lost money every year since its 
inception. Nevertheless, from 1997 when the Wylys first acquired an 
ownership interest in the company until the present time, Wyly-related 
offshore entities have supplied Green Mountain with at least $175 
million in offshore dollars. 

Wyly family members, including Sam and Evan Wyly, actively 
participated in Green Mountain’s management and directed millions of 
dollars from the Wyly-related offshore entities into this business venture. 
These funds continued to flow into Green Mountain even after audit 
reports questioned the viability of the venture, and the offshore trustees 
expressed concerns about the value of the investment. That the offshore 
trusts continued to transfer substantial sums to Green Mountain, despite 
years of loss, is added evidence of Wyly influence over the offshore 
dollars. 

Offshore Dollars. Since August 1997, Wyly-related offshore 
entities have supplied the bulk of funds used to finance Green Mountain, 
sustaining the company through years of unprofitability. The total 
amount supplied from offshore is unclear, due to the complexity of the 
funding flows, several restructurings, and the fact that some investments 
have been written off. The evidence indicates that, at a minimum, the 
offshore entities financed most of the initial $30 million funding 
commitment in 1997,'®’ as well as a little more than half of a second 
$30 million funding commitment in 1998.’®* They financed all of a $22 


Green Mountain Energy Company has operated under several names since its 
inception. It began as Green Mountain Energy Resources, Inc,; became Green Mountain Energy 
Resources, LLC; briefly operated as Greenmountain.com Company; and then assumed its 
current name of Green Mountain Energy Company. For purposes of consistency, this Report 
will refer to this business venture simply as Green Mountain. 

See, e.g., Locke’s transfer of $18 million (CC022566) and $3.7 million (CC022572); 
Roaring Creek’s transfer of $1.2 million (CC016377); and Roaring Fork’s transfer of $1,8 
million (CC016626). These entities contributed a total of $24.8 million in 1997. 

See, e.g.. East Carroll’s transfer of $2.2 million (CC20008); Roaring Fork’s transfer 
of $1.5 million (CC016765); and Dortmund’s transfer of $341,607 (CC018933). See also loans 
made by Richland ($5,5 million), Morehouse ($4.5 million), and East Carroll ($1.5 million) to 
provide financing to Green Mountain Energy Resources, LLC, through Security Capital. In 
total, in 1998, these entities contributed $15.5 million to Green Mountain, of which $11.5 
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million non-recourse loan to Green Mountain in 1999,'®® and provided 
an additional $7 million in capital in 2000.'®® The offshore entities 
continued to supply funds to Green Mountain, even after an April 2002 
Andersen audit questioned the company’s ability to continue as a going 
concern. In the year following this audit, the offshore entities sent Green 
Mountain an additional $19.3 million.’®' By September 2003, internal 
Wyly financial records show that the Wyly-related offshore investments 
in Green Mountain totaled about $175 million.’®'"' 

Using various financial records, the Subcommittee was able to 
trace about $128 million in transactions that resulted in Wyly-rclated 
offshore funds being transferred to Green Mountain between August 
1997 and June 2003. These offshore funds appear to have been provided 
either as capital contributions or as offshore “loans” to Green Mountain. 
About $68 million of the $128 million traced by the Subcommittee 
appears to have been provided as capital contributions, while the 
remaining $60 million appears to have been transferred via pass-through 
loans from Security Capital or another Wyly-related entity, Green 
Funding I, explained below. These transactions help illustrate the 
magnitude of the offshore dollars provided to Green Mountain and the 
specific ways in which offshore funds were transferred into the United 
States. 

The transactions traced by the Subcommittee show that offshore 
dollars provided to Green Mountain were routed through a complex 
funding structure that changed over time. Three interlocking companies 
played key roles: GMP Holdings Ltd., which appears to be a Cayman 
corporation; Green Funding I LLC (GFI), a Delaware limited liability 


million was supplied through Security Capital loans. For more information about the Security 
Capital loans to Green Mountain, see Appendix 4. 

See, e.g., 5/3/99 email from Elaine Spang to Ms. Hennington 
(HST_PSI005574)(“Sam signed a letter authorizing Green Funding I to loan greenmountain.com 
$22,000,000 under a non-recourse loan. . . . [A]n offshore entity will loan the funds to Green 
Funding I under a similar non-recourse loan, and GFI will turn the funds around to gm.com.”). 
The funds were supplied to Green Mountain over the following seven months. 

See, e.g., 3/29/00 email from Evan Wyly to Ms. Boucher and others 
(PSI00037501)(“Sam recommends fulfilling the Green Mountain request for $7 million for 
April. , . , Sam recommends investing whatever remaining balance that other investors do not 
take of the $50 million. Charles will be contacting you regarding participation.”). 

See discussion below. 

1042 Qp (fjg 51-75 million^ about $156 million was attributed to Sam Wyly’s family and 
about $18 million to Charles Wyly’s family. See 9/30/03 financial statement entitled, “Global 
Family (SW & CW)” (PSI_ED00093878-83Xincluding entries under “SW Foreign Total Family 
FMV," and “CW Foreign Total Family FMV” at PSI_ED00093883). 
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company; and Green Funding 11 LLC (GFII), another Delaware limited 
liability company. 

These three companies appear to have had complex ownership 
structures, all ultimately traceable to Wyly-related entities, primarily the 
Wyly-related offshore trusts and corporations. GMP Holdings, for 
example, appears to have been owned by more than ten Wyly-related 
lOM corporations, each of which supplied it with funds, including 
Elegance, Devotion, Dortmund, Greenbriar, Little Woody, Locke, 
Morehouse, Richland, Roaring Creek, Roaring Fork, and Rugosa.*®"*^ 

GFI originally had three owners: Maverick USA Corp., a Delaware 
corporation; EB&M Holdings, Ltd., a Cayman corporation; and GFII.'®'*'* 
Maverick USA Corp. was owned by Maverick Capital Ltd., the Texas 
limited partnership whose ownership was ultimately traceable to Sam 
and Charles Wyly.’®"** EB&M Holdings was owned by Maverick Fund 
LDC, one of Maverick’s offshore funds in the Cayman Islands. In 
2000, GFI’s three owners resigned and were replaced by Moberly, an 
lOM corporation associated with Sam Wyly.'®**’ Finally, GFII, which 
has been described as “an investment vehicle controlled by the Wyly 
family, appears to have been owned by GMP Holdings and several 
domestic Wyly entities, including domestic trusts benefiting two of Sam 
Wyly’s children’®'*® and Green Funding Corporation.’®*® Green Funding 
Corporation is a Delaware corporation whose directors have included 
Sam and Evan Wyly. (HST_PSI005363) 


See 4/13/99 fax from Chris Burner of Jones Day to Ms. Robertson on “Unit 
Distribution" of Greenmountain.com Company (PSI-WYBR00516-19)(listmg the number of 
“units” that GMP Holdings would distribute to these lOM corporations)(hcreinafter “Jones Day 
letter”). 


8/6/97 Operating Agreement of Green Funding I, LLC (BA060725-45). 

See discussion of Maverick Capital Ltd., above. 

Subcommittee interview of Maverick (2/2/06). 

See 6/8/00 Third Amendment to the LLC Agreement for Green Funding I LLC (BA 
PSI-W013658-62) (enabling GFI members to resign at any time and providing that no member 
that resigns may withdraw any of its capital contributions to Green Mountain); 6/9/00 Fourth 
Amendment to the LLC Agreement of Green Funding I LLC (BA PSI-W013653-S7)(adding 
Moberly as a member and allowing GFII, Maverick USA, and EB&M Holdings to resign). 
Moberly sent $14 million to Gieen Funding I on 6/15/00 (See BA PSI-W016710-1 1), 

Soo 1999 Greenmountain.com prospectus (HST_PSI066481). 

See Jones Day letter (PSI-WYBR00516)(listing number of “units” that GFII would 
distribute to two of the trusts of Sara’s children). 

See .lones Day letter (PSI-WYBR00516-18)(listing number of “units” that Green 
Funding Corp. would distribute to Sam Wyly, Evan Wyly, and five trusts belonging to his wife 
and three children). 
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The majority of the offshore funds sent to Green Mountain flowed 
through Green Funding T (GFT), according to the bank records reviewed 
by the Subcommittee.'®®' According to GFl’s operating agreement, “the 
business and affairs of the Company shall be managed under the 
direction of, the Managers,” who are identified as Sam and Evan Wyly. 
This agreement enabled Sam and Evan Wyly, as GFI managers, to 
exercise control over the majority of the offshore funds sent to Green 
Mountain, since the bulk of those funds flowed through GFf first. 

The offshore funds followed several paths, which simplified over 
time. In the earliest and most complex pathway, the offshore funds were 
transferred by offshore corporations to GMP Holdings, which, in turn, 
transferred them to GFII, which then transferred them to GFI, which 
finally transferred them to Green Mountain. The Subcommittee was 
able to trace about $29 million that flowed in this manner between 
August 1997 and November 1998.'®®^ fn the second pathway, the funds 
went from offshore corporations to GMP Holdings, then to GFII, and 
then to Green Mountain, bypassing GFI. The Subcommittee identified 
$10 million flowing in this manner during February 1999.'®®® In the 
third variation, funds went from offshore corporations, directly to GFI, 
and then to Green Mountain. The Subcommittee identified about $74 
million that was transferred in this manner from June 1 999 to June 
2003.'°®'' Also during this time period, the Subcommittee identified two 
offshore corporations which transferred funds totaling about $4 million 
directly to Green Mountain.'®®® Finally, in three transactions that took 


1051 Qm (jjg 5128 million traced by the Subcommittee, for example, about $107 million 
or so percent passed through GFI before reaching Green Mountain Energy Company. 

Specifically, during this time period, GMP Holdings received about $21.8 million 
from Locke, $3.3 million from Roaring Fork, and a total of about $3.7 million from East Carroll, 
Roaring Creek, and Dortmund. See, e.g., account statements relating to these transactions 
(CC016377, CC016626, CC016765, CC018933, CC020008. CC022566-67, CC022572). 

Specifically, in February 1999, GMP Holdings received $3 million from Little 
Woody, $2 million from Rugosa, and $5 million from Greenbriar. See, e.g., account statements 
relating to these transactions (CC016545, CC02171 1, CC022330). 

For example, from June 1999 through February 2000, GFI received about $13.8 
million from Richland. See account statements relating to these transactions (CC022948, 
CC023469, BA PSI-WOl 6700-02). From June 1999 through June 2003, GFI received about 
$8.26 million from Morehouse. See account statements relating to these transactions 
(CC023360, CC023373, CC023465, BA PSI-W016744). From March 2000 through June 2003, 
GFI received about $39.5 million from Moberly. See account statements relating to these 
transactions (CC023670, BA PSI-W016706, CC023630, BA PSI-W016731, BA PSI-W016738, 
BA PSI-W016738, 42, 44). From November 2002 through December 2002, GFI received about 
$3.6 million from Devotion. See documents relating to these transactions {BA042538 and 
PSI00038936). 

East Carroll wired about $1.6 million and Quayle wired about $2.5 million directly to 
Green Mountain Energy Company. See account statements relating to these transactions 
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place during 1998, about $1 1.5 million in offshore funds traveled from 
offshore corporations to Security Capital to Green Mountain.’”’® 

Several of these transactions involved the provision of loans by the 
Wyly-related offshore entities, either directly to Green Mountain or 
through back-to-back wire transfers involving GFI or Security Capital. 

In 2003, for example, an internal Wyly financial record listed five loans 
to GFI totaling about $53 million, including a $42 million loan from 
Morehouse, a $3.7 million loan from Moberly, another $3.7 million loan 
from Morehouse, and $3.7 million in loans from Devotion.'®’’ All five 
loans apparently carried interest rates of 9 percent. By the end of 2004, 
the outstanding loans to GFI totaled about $66 million.'®’® According to 
another internal Wyly record, after receiving these loans, GFI appears to 
have subsequently made corresponding loans to Green Mountain.*®’® 

These offshore dollars were provided in response to funding needs 
identified by Wyly family members, sueh as Evan Wyly who worked on 
the Green Mountain venture; funding requests made by Wyly 
representatives; or eash flow projections developed by Green 
Mountain. Sam Wyly also made funding decisions and commitments 
in his capacity as a manager of GFI.'®®' After being informed of the 
amount of money needed in each instance, the trust protectors worked 


(CC024015, CC020002-03). 

Specifically, in August 1998, Richland loaned $5.5 million and Morehouse loaned 
$4.5 million to Security Capital which made a $10 million loan to Green Mountain Energy 
Company. In October 1998, East Carroll loaned $1.5 million to Security Capital, which loaned 
the money to Green Mountain. For more information about these transactions, see Appendix 4. 

See 1/1/03 chart listing loans to GFI (PSI_ED00033 156-63). 

lOJS 

Sec undated chart entitled, “Green Mountain Energy Company Accrued Interest - 
Long Term Loan - Green Funding” (PSI_ED00035472-75)(listing loans from GFI to Green 
Mountain Energy Company). 

See, e.g., 2/23/00 email from Evan Wyly to Ms. Boucher, Ms. Robertson, and TFG 
(PSI ED00046890){forwarding projected cash flow needs from Scott Cannon, Green Mountain 
chief financial officer); 3/29/00 email requesting $7 million (PSI00037501); 6/28/01 email from 
Evan Wyly to Ms. Hennington and Ms. Boucher on “Green Mountain” (PSI_ED00006169- 
70)(Evan wrote: “Sam is considering a $5 million investment .... How do his sources of cash 
look?”; to which Ms. Boucher responded: “Assuming it will come from offshore, we should be 
okay.”). 


See, e.g., 5/3/99 email from Elaine Spang of the Wyly family office to Ms. 
Hennington (HST_PSI005574)(“I just learned that Sam signed a letter authorizing Green 
Funding I to loan greenmountain.com $22,000,000 under a non-recourse loan. My 
understanding is that an offshore entity will loan the funds to Green Funding 1 under a similar 
non-recourse loan, and GFI will turn the funds around to gm.com.”). 
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with the lOM trusts to identify available funds and arrange for one or 
more of the lOM corporations to wire cash to Green Mountain.*®*^ 

Financial Losses. Despite the millions of dollars supplied by 
Wyly-related parties and others. Green Mountain was not a profitable 
venture. According to an SEC filing, for example, during 1998, the 
company generated revenues of $1.5 million and incurred net losses of 
$46 million, and expected to “incur net losses in 1999 and subsequent 
fiscal periods. In April 2002, a financial audit report issued by the 
Arthur Andersen accounting firm determined that Green Mountain had 
“not generated positive cash flows from operations since inception,” and 
expressed “substantial doubt about the Company’s ability to continue as 
a going concern.”'®*'* In October 2004, another audit report, this one by 
PricewaterhouseCoopers, echoed the Arthur Andersen report, saying that 
Green Mountain has continued to incur “losses and negative cash flows 
from operations since inception and has a net capital deficiency which 
raise substantial doubt about the Company’s ability to continue as a 
going concern.”'®** 

At one point, one offshore tmstee, IFG, expressed concern about 
sending funds to a company that kept losing money. In 1999, Ms. 
Robertson wrote: “D. Harris [managing director of IFG] has been 
raising hell about the money going into Green Mountain[.] It’s not that I 
don’t think he should be, just adds one more stress level. Currently he 
has agreed to fund through Sept[ember.] ... Surprisingly, Sam did not 
explode, but it actually seemed to cause him to step back and re-think 
the money is [sic] spending. We’ll see what happens.”'®** Sam and 
Evan Wyly apparently spoke personally with IFG.*®*’ Afterward, the 


See, e.g., 1 1/19/98 fax from Mr. French and Ms. Robertson to EFG 
(PSI_ED000428y7); 3/6/00 email from Ms. Boucher to IFG with copy to Ms. Robertson 
{MAV007958)(“As per the recent cash flow projections, the protectors recommend that you 
make arrangements for the $6.5M funding for March to be paid over to Green Funding 1 at your 
earliest convenience. I suggest that you make arrangements to utilize funds on hand at Moberly 
Limited with Bank of Bermuda, as well as those that were realized on the recent SSW swap 
reset.”); 3/17/00 email from Ms. Boucher to IFG and Trident (PSI_ED00047907)(requesting 
offshore funds to enable GMP Holdings to pay director fees and legal expenses). 

1063 3 / 29/99 S-1 filed with the SEC by Greenmountain.com, at 4. 

1064 “Qreen Mountain Energy Company Financial Statements as of December 31, 2001 
Together with Auditors’ Report” (PSi_ED00014537-56). 

1065 “Green Mountain Energy Company Financial Statements as of December 31, 2003 
and 2002” (MAV013233-60). 

S/1 8/99 email from Ms. Robertson to Ms. Boucher (PSI-WYBR00529)- 

See, e.g., 1/4/00 email from Evan Wyiy to Ms. Robertson (PSI_ED0070074)(slating 
that Sam and Evan Wyly would like to meet with David Harris of IFG about Green Mountain 
when Mr. Harris was in Dallas the following week); 4/25/00 email from Evan Wyly and IFG 



488 


-323- 

offshore trusts administered by IFG continued to transfer funds to Green 
Mountain year after year. In the year following the negative 2002 
Andersen audit report, for example, the Wyly-relatcd offshore 
corporations sent Green Mountain an additional $19.3 million. 

Not all Wyly-related interests, however, continued to invest. In 
2001, Quayle, an lOM corporation associated with Charles Wyly, 
apparently stopped sending funds and instead indicated a desire to sell 
its Green Mountain interests. A May 2001 email from Charles Wyly to 
Dennis Kelly, then Green Mountain CEO, stated; “Quayle Limited 
would like to proceed with the sale of all or any portion of its 
investment. I would appreciate your contacting existing shareholders to 
see if they have an interest now. Alternatively, Quayle would like to be 
a selling shareholder in the next planned financing. We are pleased with 
the growth and progress and outlook for Green Mountain. This simply 
is no longer a strategic holding for Quayle.”"’*’® This email shows that 
Charles Wyly was making investment decisions for Quayle. It also 
shows that he was, in effect, directing the use of untaxed funds that he 
had placed offshore, brought back onshore to invest in Green Mountain, 
and then wished to deploy elsewhere. 

In addition to the Wyly-related offshore entities, from the inception 
of this undertaking in 1997, Maverick also contributed substantial funds 
to Green Mountain, using both domestic and offshore dollars. Maverick 
spent about $40 million to purchase both common and preferred stock in 
Green Mountain, becoming a major shareholder. It also purchased 
Green Mountain debt securities totaling about $4.2 million. Altogether, 
by the end of 2004, Maverick’s contributions to Green Mountain totaled 
about $46 million."’® Ms. Robertson, Maverick’s chief financial 
officer, told the Subcommittee that, by the end of 2004, Maverick had 
stopped investing in Green Mountain, but retained substantial shares and 
promissory notes. She indicated that, at that time. Maverick had marked 
down the market value of Green Mountain’s stock to zero.'”™ 


(PSI_ED0004S130-32)(showing Evan Wyly answering IFG questions about Green Mountain); 
4/1/03 emails among Evan Wyly, David Harris, and Ms. Boucher (PSI EDOOOl 1922- 
26)(showing Evan Wyly answering IFG questions about Green Mountain). 

1068 5 /j j/Q j gnjaii from Charles Wyly to then Green Mountain CEO, Dennis Kelly 
(PSI_ED00084054). 

3/23/06 Maverick letter at 5. 

Subcommittee interview of Ms. Robertson (3/9/06). Maverick told the Subcommittee 
that, today, it holds about 12 percent of Green Mountain Energy Company’s outstanding stock. 
3/23/06 Maverick letter at 6. 



489 


-324- 

The Wylys also invested domestic dollars in Green Mountain, 
reported substantial investment losses to the IRS, and used those losses 
to offset other U.S. income.'®’* It is unknown what role, if any, was 
played by the offshore dollars that provided the bulk of Green 
Mountain’s financing. 

Green Mountain Ownership and Management. Wyly-related 
ownership of Green Mountain began in 1997 and continues to the 
present time. In 1997, Green Mountain Power Corporation, a Vermont 
electric utility, sought investors to inject capital into a business venture 
undertaken to establish an energy distribution company that would buy 
electricity from environmentally friendly, renewable sources, and sell it 
to residential customers. In August 1997, the Wylys provided $30 
million in exchange for 67 percent of Green Mountain’s shares.'®” 
According to Ms. Robertson, this investment was “Sam’s idea.”*®’^ In 
1998, the Wylys invested another $30 million, gaining control over 99 
percent of the stock.'”’’* In January 1999, the Wylys bought the final 1 
percent of Green Mountain’s stock from the Vermont utility for $1 
million.'®’^ In late January, Green Mountain was converted from an 
LLC into a corporation called Greenmountain.com Company, and 
management announced plans to take the company public.'®’® 


See, e.g., Wviv v. Commissioner . No. 122-04 (U.S. 'I'ax Court, March 8, 2005). 

See, e.g., 8/14/97 1 0-Q filed with the SEC by Green Mountain Power Coqroration 
(“[0]n 8/6/97, GMRI entered into an agreement with Green Funding 1, LLC, an affiliate of the 
Sam Wyly Family, which acquired a 67 percent membership interest in [Green Mountain].” 
“Green Funding 1, LLC (the Investor) ... has agreed to invest up to $30 million in [Green 
Mountain] in exchange for an equity interest of 67 percent.”). 

Subcommittee interview of Ms. Robertson (3/9/06). See also Subcommittee 
interviews of Michael French (4/21/06)(an investment banker had brought tlie company to Sam 
Wyly’s attention; Sam and Evan Wyly led initial negotiations), and Maverick (2/2/06)(“Sam 
Wyly helped launch the company”). 

'™ See, e.g., 3/27/98 10-K fded with the SEC by Green Mormtain Power Corporation 
(“An affiliate of the Sam Wyly Family, Green Funding I, LLC... agreed to invest... an additional 
$10 million in [Green Mountain], increasing its ownership percentage to 74.3 percent.”); 3/29/99 
S-1 filed with the SEC by Greenmountain.com (“On 11/20/98, Green Funding I committed to an 
additional $20 million to the LLC... raising Green Funding Fs total equity interest to 
approximately 99 percent.”). 

1/8/99 8-K filed with the SEC by Green Mountain Power Corportation (“GMP has 
agreed ... [to] the sale of GMRI’s interest in [Green Mountain] in return for payment of $1 
million.”); 3/29/99 S-1 filed with the SEC by Greenmountain.com (“As of .Tanuary 1 999, Green 
Funding 1 owned 100 percent of the equity interests in [Green Mountain].”). 

3/29/99 S-1 filed with the SEC by Greenmountain.com (“Since 8/97, entities 
controlled by the Wyly Family have invested more than $70 million in our company.” “Between 
8/97 and 12/98, Green Funding I, LLC, an investment vehicle controlled by the Wyly Family, 
contributed to us a total of $60 million.”). See also 10/15/99 draft settlement agreement and 
mutual release related to the employment of David White as Green Mountain CEO (PSI- 
WYBR00561)(discussing, in part, the structure of Green Mountain). 
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Despite this announcement. Green Mountain never actually went 
public. According to a subsequent SEC filing, the company ceased all 
activities in connection with the proposed public offering in late June 

1999, due to negative “market conditions,” but did not notify the SEC at 
that time in the hope that market conditions would improve. On May 8, 

2000, Green Mountain formally withdrew its registration statement, 
indicating to the SEC that it did not anticipate going forward with a 
public offering in the immediate future.’®’^ 

In June 1999, the three largest shareholders of Green Mountain 
were Locke, an lOM corporation associated with Sam Wyly, which held 
6.5 million shares or 25 percent of Green Mountain’s common stock; 
Maverick Capital Ltd., which held 4.2 million shares or about 16 percent 
of the common stock (plus 78,000 stock options); and Sam Wyly, who 
held about 2 million shares or 8 percent of the common stock (plus 
200,000 stock options). Together, these three blocks of shares 
represented more than 47 percent of the company’s common stock. As 
of early 2005, about 36 percent of the shares of Green Mountain are held 
by Wyly-related domestic and offshore interests and another 12 percent 
by Maverick.’®^® 

In addition to gaining control of Green Mountain’s shares and 
providing it with substantial capital, Wyly family members were 
ongoing, active participants in Green Mountain’s management. Green 
Mountain’s 1999 filing with the SEC, for example, in which it signaled 
its intent to go public, stated that, “Our management team is led by Sam 
Wyly, our Chairman.” The filing listed not only Sam as chairman and a 
director, but also his son, Evan, as vice-chairman and a director, and his 
daugher, Lisa Wyly, as another director.'”®® Over the years, Sam and 
Evan played key roles in obtaining financing for Green Mountain, not 
only from the offshore entities as explained earlier, but also from 


5/8/00 RW (Registration Withdrawal Request) filed with the SEC by 
GreeTtmountain.com (“As a result of market conditions, the Company ceased all activities in 
connection with the proposed public offering in late June 1999.”). Apparently, Green Mountain 
Energy Company was unable to arouse sufficient interest in the investing public to purchase its 
shares. 


See 6/1/99 draft prospectus for Green Mountain’s initial public offering 
(HST_PSI066378, 454-55). 

1/3/05 chart entitled, “Green Mountain Equity Structure” (PSI00079618); 3/10/06 
Green Mountain “Information and Proxy Statement” (PSI00138719); 3/23/06 Maverick letter at 
6. 

iMo 3/29/99 S-1 filedwiththeSECbyGrecnmotmtain.com. See also, e.g., “The View 
from Green Mountain: Financier Mixes Business, the Environment, and Politics,” New York 
limes (3/16/00). 



491 


- 326 - 

Maverick,’®®* and two major energy companies, BP Amoco and Nuon, a 
Dutch utility. 

(e) Analysis of Issues 

The five business ventures examined by the Subcommittee show 
how more than $500 million in untaxed, offshore dollars were 
transferred by the Wyly-relatcd offshore entities to business ventures of 
interest to Sam and Charles Wyly. In these instances, more than $250 
million was invested in the Wyly-related hedge funds, Maverick and 
Ranger. About $43 million went to First Dallas, a private investment 
fund controlled by Charles Wyly and his sons-in-law. Another $20 
million in capital contributions and loans went to the offshore insurance 
company, Scottish Annuity (Cayman), which was then controlled by the 
Wylys. Another $14 million was placed in SAC annuity policies and 
turned over to Maverick or Ranger for investment. More than $175 
million in offshore funds was transferred to Green Mountain, a U.S. 
energy company acquired by the Wylys. 

The general pattern presented by these business ventures is 
additional evidence that the Wylys and their representatives were 
directing the use of offshore assets. In each instance, Sam and Charles 
Wyly initiated the investment, the trust protectors communicated 
funding needs to the offshore trustees, and the offshore trustees 
complied. The trust protectors identified no instance in which a trustee 
initiated a business investment on its own, and no instance in which a 
trustee actually declined to supply requested funding. Moreover, the 
businesses that received the offshore funds were ones in which the 
Wylys exercised significant management control which allowed them to 
further direct the use of the offshore dollars. 

(6) Funneling Offshore Dollars Through Real Estate 

During the thirteen years examined in this Report, tens of millions 
of untaxed, offshore dollars were used to acquire, improve, and operate 
U.S. real estate properties used by the Wylys for personal residences or 
business ventures. The Subcommittee analyzed in detail five real estate 
properties that received offshore dollars totaling about $85 million. In 
the case of new real estate, Wyly family members chose the properties. 


Sec, e.g., 1 1/1/02 email from Evan Wyly, asking whether Maverick is able to provide 
a $1 million guarantee for Green Mountain Energy Company (PSI EDOOOl 1174-75). 

See, e.g., emails between Evan Wyly and David Harris of IFG on 1 1/23/99 
(PSI_ED00069565) and 12/20/99 (PS1_ED00069934), and between Sam Wyly, Evan Wyly, and 
Matt Cheney of Nuon USA on 5/22/02 (MAV012945) (discussing the negotiations). 
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initiated constniction or renovation efforts to render the property suitable 
to their needs, and made personal use of the real estate. In other 
instances, Sam or Charles Wyly used real estate they already controlled 
to arrange sham real estate sales or loans that brought millions of 
offshore dollars into the United States for the personal use of Wyly 
family members. In each instance examined by the Subcommittee, the 
real estate transactions were initiated by the Wylys and agreed to by the 
offshore trustees. Two trust protectors told the Subcommittee that they 
could recall no instance where an offshore trustee had initiated a real 
estate transaction or had declined to carry out a real estate transaction 
recommended to them.'°*^ These real estate transactions offer additional 
proof of the extent to which the Wylys were directing the use of trust 
assets. 

The five real estate properties also demonstrate the key role played 
by legal, financial, and other professionals in bringing untaxed, offshore 
dollars into the United States to advance Wyly-relatcd interests. In each 
instance, legal advisers designed complex structures, involving layers of 
Isle of Man and U.S. shell entities, trusts, and financial accounts, to 
acquire, improve and operate the real estate. These structures were used 
to finance 90 percent or more of the U.S. real estate costs with offshore 
dollars. In some instances, offshore dollars were funneled through sham 
real estate sales or loans to supply funds for the personal use of Wyly 
family members. In every instance, U.S. financial institutions facilitated 
the transactions by authorizing frequent, multi-million-dollar wire 
transfers from offshore jurisdictions into the United States. 

(a) Real Estate Transactions in General 

From 1992 to 2005, multiple U.S. real estate properties used by 
Sam and Charles Wyly for personal residences or business ventures were 
funded in whole or in substantial part with offshore dollars. The 
properties examined here include a $45 million 244-acre ranch near 
Aspen, Colorado, known as Rosemary’s Circle R Ranch, containing a 
half dozen residences built for the Sam Wyly family; a $9 million 26- 
acrc ranch near Aspen, sometimes referred to as the LL Ranch, 
containing an 8,000 square foot residence used by the Charles Wyly 
family; a $13 million set of condominiums in downtown Aspen 
operating as Cottonwood Ventures and containing, in part, art galleries 


Subcoinmiltee interviews of Mr. French (4/21/06) and Ms. Robertson (3/9/06). Ms. 
Ilennington had the same recollection. Subcommittee interview of Ms. Hennington (4/26/06). 

The real estate properties examined in this Report are limited to those funded in 
whole or substantial part with offshore dollars; the Report does not discuss Wyly-related real 
estate properties that appear to have been ftinded primarily with domestic funds. 
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run by Sam Wyly’s daughter; a $12 million 95-acre ranch near Dallas, 
Texas, known as Stargate Horse Farms, run by Charles Wyly’s daughter; 
and an $8 million oceanside property in Malibu, California, owned by 
Sam Wyly until 2002. While each of these real estate transactions 
had unique characteristics, all had common elements regarding the 
property’s ownership structure and the financial mechanisms used to 
obtain offshore funding. 

The structures used to acquire and finance the five real estate 
transactions were designed by legal counsel, in particular Rodney 
Owens, a partner at Meadows, Owens, Collier, Reed, Cousins & Blau 
LLP (Meadows Owens), a Texas law firm that provided tax and real 
estate advice to the Wyly family.'®*® Meadows Owens told the 
Subcommittee that tire structures were the result of an indepth research 
effort by Mr. Owens and others to design an innovative means to ensure 
Wyly access to properties being financed primarily with offshore 
funds.'®*’ Numerous emails discussing the real estate transactions refer 
to Mr. Owens or Meadows Owens, and indicate that legal counsel was 
being consulted with respect to the real estate transactions. To date, 
despite Subcommittee requests, the Wylys have not provided a detailed 
explanation of the legal reasoning behind these real estate structures, and 


Additional properties used by the Wyly family also appear to have been funded 
primarily with offshore dollars. Due to resource constraints, however, detailed analysis will be 
confined to the five properties to illustrate the issues involved in offshore funding of U.S. real 
estate. Two of these examples, involving Rosemary’s Circle R Ranch and the LL Ranch, arc 
examined here; the remaining three, involving Cottonwood Ventures, Stargate I lorse Farm, and 
the oceanside property in Malibu, are pre.sented in Appendix 5. 

Subcommittee interviews of Meadow.s Owens (4/27/06 and 7/7/06); Ms. Robertson 
(3/9/06); discussions with legal counsel currently representing the Wylys. Mr. Owens provided 
legal advice to the Wyly family from 1997 until 2001. In 2003, Mr. Owens died of ill health. 
Other Meadows Owens lawyers who helped to advise the Wyly family include Charles Pulman, 
Alan Stroud, and Tray Cousins. 

Subcommittee interview of Meadows Owens (7/7/06). Meadows Owens told the 
Subcommittee that a lengthy legal memorandum was produced describing the real estate 
structure, but declined due to attorney-client privilege to provide the Subcommittee with a copy. 

See, e.g., 9/10/99 telephone message for Charles Wyly (HST_PSI001 136)(“Shari said 
NationsBank is ready to go on Little Woody and Lambda project as soon as we can get answers 
out of Owens.”); 1 1/2/99 email from Ms. Boucher to Ms. Robertson (MAV007771)(“rve been 
thinking about the email this morning from Meadows Owens.”); 11/1 7/99 emails promising to 
seek advice from Mr, Owens related to the 1 and 99 percent contributions for real estate costs 
(PSI00134652-53); 4/18 and 4/19/00 emails exchanged between Ms. Boucher and Ms. 
Hennington about Cottonwood (PSI-WYBR00577)(“[T]hey are waiting on Rodney’s comments 
on the offer documents .... I called Rodney, and, with respect to the structure - they are still 
working on it,”); 10/16/00 memorandum from Ms, Boucher to Ms. Robertson, Mr. French and 
others on Stargate horse farm (M A V 008220-2 l)(“Keeley and I are consulting Rodney to see if 
we can use a stracture similar to that which was used for the gallery in Aspen, thus utilizing 
foreign assets for the cash injection”); 6/20/01 email showing Mr. Owens was consulted about 
methods to pay for residences being built on Rosemary’s Circle R Ranch (PSI_ED000 13928). 
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have not provided any legal opinions or analysis, instead asserting the 
attorney-client privilege. 

The common elements in the ownership and funding structures 
used for the five properties involve a tiered set of shell entities in 
offshore jurisdictions and the United States. They can be summarized as 
follows. 

The apparent initial step was for one of the Wyly-related offshore 
trusts to form a new Isle of Man (lOM) shell corporation whose sole 
function was to serve as a funding gateway for offshore dollars to be 
spent on a designated real estate property in the United States. Next, this 
lOM corporation and one or more Wyly family members typically 
established a trust in the United States to manage the designated 
property. The management trust was established by a trust agreement 
signed by the lOM corporation and Wyly family members. This 
agreement specified that the trust grantors, meaning the lOM corporation 
and the Wyly family members who signed the trust agreement, were 
allowed “foil and complete Usage” of the property owned by the trust 
without any obligation by the trustee to monitor such use.'“®® These 
provisions explicitly authorized Wyly family members to make personal 
and unfettered use of the real estate. 

The trust agreement also assigned to each grantor a so-called 
“Trust Share” reflecting the grantor’s proportional contributions to the 
trust’s assets. For example, a grantor who contributed ten percent of 
the trust’s assets acquired a ten percent “trust share.” The agreement 
further obligated each grantor to pay a portion of the real estate costs 
reflecting that “trust share,” such as mortgage payments, utilities, 
operating expenses, and construction costs. In other words, a grantor 
with a ten percent trust share had to pay ten percent of the real estate 
costs. 


In the five examples examined by the Subcommittee, the lOM 
corporation typically made a cash contribution to the U.S. management 


See, e.g., 10/1/99 Woody Creek Ranch Management Trust, section 2.2 (BA120713- 
40, at 21-22); 8/1/00 Cottonwood Ventures II Management Trust, section 2.3 (BA163416-44, at 
25). 


See, e.g., 1 0/1 /99 Woody Creek Ranch Management Trust, sections 1 .3 and 2.3 
(BAl 20713-40, at 1 8 and 22); 8/1/00 Cottonwood Ventures 11 Management Trust, sections 1 .3 
and 2,4 (BA163416-44, at 21 and 26). Meadows Owens told the Subcommittee that this 
approach, using “trust shares,” was an innovation designed by Mr. Owens. Subcommittee 
interview of Meadows Owens (4/27/06 and 7/7/06). The Subcommittee consulted other real 
estate and tax experts, who indicated they had not seen this approach in other real estate 
transactions. 
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trust resulting in its acquiring a 98 or 99 percent trust share, while Wyly 
family members made a much smaller contribution resulting in a 1 or 2 
percent trust share. Real estate costs were then split on the same basis, 
with 98 to 99 percent of the costs attributed to the offshore corporation 
and only 1 to 2 percent attributed to a Wyly family member. This 
arrangement was apparently intended to enable Wyly family members to 
obtain full usage of the trust’s real estate, while paying a minimal 
percentage of the costs. 

After the U.S. management trust was established and funded, the 
final step was for the trust to form a new U.S. partnership or limited 
liability corporation. This U.S. entity, using funds supplied from the 
Wylys and from offshore, then acquired the designated property and 
seiwed as the owner of record for the U.S. real estate.'”®' 

Most of the funds spent to acquire, improve, and operate the real 
estate moved from an offshore entity to a U.S. entity. The funds 
typically moved from one of the 58 Wyly-related offshore trusts or 
corporations in the Isle of Man, to the newly created TOM shell 
corporation created to serve as the funding gateway for the particular 
real estate, to the U.S. management trust, and finally to the U.S. entity 
serving as the owner of record for the property. The property owner 
then used the offshore funds to pay the acquisition, construction, and 
operating costs associated with the real estate. On some occasions, 
Wyly-related offshore entities ignored this funding pathway and wired 
funds directly to the U.S. management trust or directly to the U.S. 
property owner. More often, however, perhaps to avoid direct wire 
transfers from Wyly-related offshore entities to the U.S. property owner, 
the offshore funds took the longer route, which often required three or 
more wire transfers to move funds from the originating offshore entity to 
the final U.S. entity. This multi-step process also made it more difficult 
for anyone examining the real estate to trace the origin of the funds and 
determine that they came from an offshore trust related to the Wyly 
family. 

U.S. and offshore financial institutions played a vital role in 
making these real estate structures work effectively. Lehman Brothers, 
Bank of America, Bank of Bermuda (lOM), Queensgate Bank and Trust, 


In instances where the property was being purchased for a business venture, rather 
than a personal residence, a Nevada corporation was sometimes inserted into the ownership 
chain. This Nevada coriroration then typically functioned as an intermediary between the Wyly- 
related offshore entities and the U.S. entities that owned the U.S. property. According to 
representatives of the Wylys, the reason for this substitution was that it was easier for a 
corporation than a trust to operate a business. Subcommittee interview of Ms. Robertson 
(4/21/06) and Meadows Owens (7/7/06). See real estate examples for more information. 
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and other financial institutions routinely authorized the offshore trusts 
and corporations to wire substantial funds into the United States, with 
few questions asked. In these five examples, hundreds of thousands and 
sometimes millions of dollars moved through multiple accounts, across 
international lines, within days. Securities accounts often functioned as 
bank accounts, allowing millions of dollars to pass through them without 
any securities transactions. Without the cooperation of the banks and 
securities firms that controlled the financial accounts, these complex real 
estate structures could not have effectively been used to pay the U.S. real 
estate bills. 

Also critical to the functioning of these complex real estate 
structures were the financial professionals who processed the paperwork, 
tracked the real estate costs, and identified available offshore funds. 

Key players included Ms. Robertson and Ms. Hennington from the Wyly 
family office, Ms. Boucher from the Irish Trust Company, and the lOM 
offshore service providers who administered the offshore trusts and 
corporations. Together, they moved tens of millions of offshore dollars 
into the United States through real estate transactions benefitting the 
Wyly family. 

The five examples examined in this Report show how these 
complex structures, designed by lawyers and implemented by bankers, 
brokers, and other financial professionals, were used to supply millions 
of offshore dollars to pay U.S. real estate costs and, through sham real 
estate sales and loans, provide additional millions of offshore dollars for 
the personal use of Wyly family members in the United States. Two of 
the examples are explained here; the other three appear in Appendix 5. 

(b) Rosemary’s Circle R Ranch 

Rosemary’s Circle R Ranch is a 244-acre ranch near Aspen, 
Colorado, that was purchased in 1999. Ninety-nine percent of its 
purchase price, $1 1.3 million, was paid for with offshore dollars. 
Offshore funds also paid for 99 percent of the cost of building multi- 
million-dollar, customized homes on the ranch for the personal use of 
Wyly family members. They also paid for 99 percent of the ranch’s 
operating costs. By early 2005, total offshore funds spent on this 
property exceeded $45 million. 


Sec chart entitled “Rosemary’s Circle R Ranch Offshore Funding,” prepared by the 
Subcommittee Minority Staff (listing 35 wire transfers from lOM entities that, from 1 0/4/99 to 
2/4/05, transferred over $47 million into the United States to be spent on this real estate). See 
also 12/31/04 financial statement for Rosemary’s Circle R Ranch Ltd. (PSI00026595)(showing 
that $45,685,260 had been invested in Rosemary’s Circle R Ranch Management Trust); 12/3 1/04 
chart entitled, “Rosemary’s Circle R Ranch Budget/Cost to Date & Projected,” 
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The property was purchased in October 1999. Sam Wyly appears 
to have initiated the idea of buying the property, and the trust protectors 
recommended the purchase to the LaFourche Trust, an Isle of Man trust 
benefitting the Sam Wyly family.*®*^ The documentation indicates that 
the LaFourche Trust was given little time to evaluate the purchase, and 
the trustee, Trident, was pushed to quickly provide the funds needed for 
the $1 1 .3 million purchase price. In an email about one month after the 
purchase, Ms. Boucher wrote to Ms. Robertson: “Francis [Webb of 
Trident] has not yet seen any original Trust documents for execution 
regarding the Woody Creek Ranch Management Trust .... Francis 
commented after the fact on being very rushed on moving forward with 
the Woody Creek Ranch closing. Which he was, but that’s life.”'®*'* 
Initially referred to as the Woody Creek Ranch, Sam Wyly renamed the 
property in 2000 as Two Mile Ranch, and renamed it again in 2003 as 
Rosemary’s Circle R Ranch, which is how the property is currently 
known.'®*^ 

Over the following six-year period from 1999 to 2005, multiple 
residences were built on the property, with particular houses designated 
for particular branches of the Sam Wyly family.'®*® Additional sums 


(PSI_ED00037498) (listing “Costs to Date Dec 31/04” of $46,299,906). 

See, c.g., 8/19/99 email from Ms. Robertson to Ms. Boucher (PSI- 
WYBR00529)(“Sam still has a contract pending on one property. It is up to him to determine 
'whether he wants to counter. I’m not sure what he’s going to do. lie ... wasn’t too sure he 
should be spending $10-$ 14 million to purchase tlie property and then spending money on 
building houses,”); 3/28/00 email from Ms. Boucher to Ms. Robertson (PSl_ED00047995). 
Because Sam Wyly asserted his Constitutional rights and did not participate in an interview, the 
Subcommittee was unable to ask him about the documents suggesting he initiated this real estate 
transaction or describing other information related to this matter. The same is true for the other 
real estate transactions. 

1 1/4/99 email from Ms. Boucher to Ms. Robertson (PSl__ED00043836-37). 

See, e.g., 1 1/4/03 email from Ms. Hennington discussing the name changes, among 
other matters (PSI_ED00003352); 6/6/03 email from Ms. Hennington to Ms. Boucher 
(PS1_ED0001221 l)(“Just got off the phone with Sam and they are changing the name of the 
Ranch to Rosemary’s ranch - i have a call in to confirm with Kelly before I start the whole 
process. ?????”). The fact that Mr. Wyly twice renamed the ranch is evidence of his 
involvement with and influence over this property. 

See, e.g., 1 1/1/00 email from Ms. Boucher to IFG (MAV008239)(“each family group 
should fund construction of their specific houses,” while “the common development costs should 
be split by everyone”); 4/10/01 email from Ms. Hennington to Ms. Boucher (PSI_ED00005778- 
80)(“help me remember that as we start to build other houses, those individuals will need to 
contribute to the Management trust”); 5/8/01 memo from Ms. Boucher to Sam Wyly 
(PSI00078291 -■93)(“Kelly will need liquidity to fund construction costs of their home on Two 
Mile Ranch.”); 4/30/01 email from Ms. Boucher to Kristin Yeary (PSI_ED0001 3764- 
66)(requesting “break down of cost allocations” for “individual houses”; Kristin responds on 
5/9/01 ; “The last I heard, mine and Jay’s house will be built first, then Kelly’s and Rosemary’s 
simultaneously will start soon after mine 6/6/01 email from Ms. Hennington to Ms. 
Boucher (PSI_ED00005972)(“Based on the 4 lots as they stand now, they would be allowed to 
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were spent on other structures, as well as roads, water and power 
systems, and landscaping. Wyly family members worked with the 
architects and builders to design the homes and other structures. As 
residences became available for occupancy, Wyly family members made 
personal use of them on a rent-free basis. There is no evidence that any 
part of the property was ever rented to a third party. 

Two Colorado limited liability corporations (LLCs) served as the 
owners of record for the property.'®®® Both were wholly owned by a 


build 7 houses [but] ... [t]hey would like to build 8”); 6/1 1/01 email from Ms. Yeary to Ms. 
Boucher (PSI_ED00013849-50)(“Sam has informed Kelly that he has setup accounts for each 
child’s house.”); 6/17/01 email from Ms. Elliott to Ms. Hennington (PSI_ED00013929)(“You 
will soon be receiving bills for work on Mom’s site at the ranch.”); 1 1/7/01 email from Ms. 
Hennington to Ms. Boucher (PSI ED000065 16)(providing costs for houses being built for 
“Rosemary,” “Kelly and Jason,” “Lisa & John,” “Kristin and Jay”); 3/14/03 email from Ms. 
Hennington to Ms. Boucher (PSI_ED00013731)(providing status report on ranch, including 
construction of houses for “Kelly” and “Rosemary”); 7/31/03 document allocating “Ranch 
Costs” (PSI00026229)(allooating costs for “Lisa & John,” “Acton House,” “CP Wyly House,” 
“E&B Wyly,” “Elliott House,” “Family Bam,” “Matthews,” and “S&C Wyly”); 9/2/03 email 
from Ms. Boucher to Ms. Yeary (PSI_ED00003203-04){“I was speaking with Sam & Evan 
today, and we would like to get an idea of budget going forward at the Ranch” including “[c]osts 
to complete individual houses on the property.”); 8/25/04 email from Margot Macinnis to Ms. 
Hennington and Ms. Boucher (PS1_ED00015013) (providing “updated July Budget” for the 
ranch, including costs related to Elliott, Graham, and Matthews residences); undated document, 
likely prepared in 2004 (PSI_ED00012468-69)(providing status report on various projects, 
including “Two Mile” which projects total construction costs of $55 million and completion of 
residences for Elliott, Graham, Matthews, and Sam and Cheryl Wyly in 2004 and 2005); 

12/3 1/04 chart entitled, “Rosemary’s Circle R Ranch Budget/Cost To Date & Projected,” 
(PSl_ED00037498Xlisting “Costs to Date Dec 31/04” including for residences for Elliott, Acton, 
“S&C” [Sam and Cheryl WylyJ, Graham, “E&B Wyly” [Evan and Barbara Wyly], and 
Matthews); 12/31/04 “SUMMARY: Rosemary’s Ranch Allocation of assets” 

(PSI_ED00037501) (allocating ranch costs among the Bessie Trast and the six Cayman LLCs 
associated with Sam Wyly’s six children). 

See, e.g., 1 1/4/99 email from Bob Witek of RJW to Wyly family office employee, 
Rena Alexander (PSI00025486)(“I spoke with Cheryl & Sam[.] They approved the purchase of 
the required [Transfer Development Rights] for the ranch.”); 3/17/00 document naming Cheryl 
Wyly and Kelly Wyly Elliott as agents for the U.S. management trast to handle permits for the 
ranch (PSI_ED0003641 1); 4/3/01 “Two Mile Ranch Memo” from Kelly Wyly Elliott to Gary 
Beach who handled environmental issues during construction, with copies to Sam Wyly and 
others (PS100039972)(discussing possible installation of a natural gas line and other utilities); 
5/26/01 email from Ms. Elliott to Ms. Hennington, with copies to Sam Wyly and others 
(PSI_ED00013774)(discussing contract related to building residences on the ranch); 8/24/01 
“Negative Covenant Prohibiting Subdivision of Property” executed by Ms. Elliott 
(PSI00039975-78); 11/7/01 email from Ms. Hennington to Ms. Boucher (PSI_ED00006516) 
(advising on the costs of five houses and a bam); 3/14/03 email (PSI_ED00013731)(providing 
status report on ranch construction); 10/3/03 email from Ms, Yeary to Ms. Boucher 
(PSI_ED00003203-0S) (forwarding a draft letter from the construction consultant to Sam Wyly 
detailing remaining construction projects on the ranch); 4/5/04 email from Ms. Boucher to Jana 
Frederick (PSl_ED00014742)(conveying information from Ms. Elliott about construction 
projects on the ranch). 

See chart entitled, “Rosemary’s Circle R Ranch Funding Structure,” prepared by the 
Subcommittee Minority Staff. The property consists of 4 parcels of land in Pitkin County, 
Colorado. Each LLC owned two of the four parcels of land. The two LLCs were initially named 
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U.S. management trust, established to manage the ranch.'®'^® This U.S. 
management trust had two grantors, Sam Wyly and an lOM corporation 
now known as Rosemary’s Circle R Ranch Ltd.' Sam Wyly’s “trust 
share” was 1 percent, while the lOM corporation’s “trust share was 99 
percent. 

When the U.S. management trust was first established in 1999, 

Sam Wyly contributed $1 10,000 in cash and his interests in the two 
Colorado LLCs which he valued at $5,000; while the lOM corporation ^ 
contributed ten times as much via a cash contribution of $1 1,385,000. 
This pattern of parallel 1 and 99 percent contributions continued over the 
following years. By the end of 2004, for example, internal Wyly 
documents show that Sam Wyly had contributed a total of about 
$434^000 to the U.S. management trust or 1 percent of its assets, while 
the lOM corporation had contributed 99 percent, or a total of more than 
$43 million. 

Rosemary’s Circle R Ranch Ltd., the lOM corporation that acted 
as die funding gateway for offshore dollars spent on the property, was 


Rocky Mountain .Serenity Ranch T LLC and Rocky Mountain Serenity Ranch II LLC. Later they 
were renamed Two Mile Ranch I LLC and Two Mile Ranch II LLC. In 2003, they were 
renamed Rosemary’s Circle R Ranch East LLC and Rosemary’s Circle R Ranch West LLC. 

See, e.g., Colorado Department of State reports on Rosemary’s Circle R Ranch East LLC and 
West LLC (S4562-66). Sam Wyly’s daughter, Kelly Wyly Elliott, has served as the manager of 
both LLCs. (PSI00039975-78) 

See 10/1/99 U.S. trust agreement (BA120713-40); 12/31/03 financial statement of 
U.S. management trust (PSI00040012). This U.S. management trust was initially named the 
Woody Creek Ranch Management Trust, renamed in 2000 as Two Mile Ranch Management 
Trust (BA062067-69), and renamed in 2003 as Rosemary’s Circle R Rauch Management Trust 
(BA06205 1-54). Its initial trustees were Mr. French and Ms. Robertson, later replaced by Sam 
Wyly’s daughters, Kelly and Lisa (SROOO 1069-71; PSI_ED000 18641). 

See U.S. trust agreement (BAl 207 13-40). The trust agreement characterizes it as a 
U.S. grantor trust whose grantors arc Sam Wyly and the lOM corporation. Id. at BA120718-19. 
The lOM corporation was initially named Woody Creek Ranch Ltd., later renamed Two Mile 
Ranch Ltd., and renamed still later as Rosemary’s Circle R Ranch Ltd. See 9/30/99 Certificate 
of hicorporation No. 97427C; BA062052, 68; lOM Certificates of Change of Name. 

See U.S. trust agreement (BA120713-40, at 40)(mitial contributions to trust); 1999 
financial statement for the U.S. management trust (PSI00045614). 

See, e.g., 12/31/00 financial statement for tire U.S. management trust 
(PSI_ED00063562-64) (showing Sam Wyly’s contributions totaled $130,625, while the lOM 
corporation’s contributions totaled $12,933,919); 1/31/01 Two Mile Ranch Management Trust 
(PSI00043783); 2002 “Wyly Family Capital Account Activity Report” (PSI00040032) (showing 
Sam Wyly’s contributions totaled $287,528, while the lOM corporation’s contributions totaled 
$27,495,245); 12/31/03 “Working Trial Balance” for Rosemary’s Circle R Ranch Management 
Trust (misdated as 12/31/02)(PSLED00055675-79){showing Sam Wyly’s contributions totaled 
$380,808, while the lOM corporation’s contributions totaled $36,71 1,442). 

' Sec 2004 “Working Trial Balance” for Rosemary’s Circle R Ranch Management 
Trust (PSLED00050943-47, at 47). 
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initially owned by Devotion.'**^ Devotion, in turn, was owned by the 
1992 LaFourche Trust. After legal counsel advised the Wyly family that 
U.S. real estate should be owned by the 1994 trusts instead of the 1992 
trusts, the Wyly family office apparently asked the LaFourche Trust to 
transfer the property to the 1994 Bessie Trust associated with Sam 
Wyly."®® The LaFouche Trust complied. In 2000, three months after 
acquiring it. Devotion “sold” the lOM corporation to the Bessie Trast, 
giving up all ownership interest in the ranch for no apparent profit.”®'’ 
2001, the six Cayman LLCs associated with Sam Wyly’s six children 
acquired one share each in the lOM corporation from the Bessie Trust 
becoming partial owners along with the trust itself"®’ 


In 


The LaFourche Trust provided the initial funding to purchase the 
Colorado ranch. Bank documents show that, on November 4, 1999, 
Devotion wired $10.2 million in offshore funds to the U.S. management 
trust which, in turn, wired $5 million to each of the Colorado LLCs to 
buy the property."®* Another $1.1 million, in a separate “earnest 
money” payment by Devotion, brought the total purchase price of the 
property to about $ 1 1.3 million."®® There is no record of any mortgage. 


See, e.g., 10/31/99 financial statement for the “Foreign Systems” (PSI00109903) 
(showing LaFourche Tmst owned Woody Creek Ranch); 2/15/00 financial report indicating 
Devotion owned the ranch (PSI_ED00046873-75); lOM corporation’s “Amiual Return” as of 
9/30/00, filed in the Isle of Man, “List of Past and Present Members” (showing Devotion had 
owned the corporation); emails stating that Woody Creek Ranch Limited was owned by 
Devotion (PSl_ED00043836-37, 47995, 72001). 

See, e.g., 1 1/4/99 email from Ms. Boucher to Ms. Robertson ^SI ED00043836- 
37)(discussmg acquisition by Bessie Trust “of Woody Creek Ranch Limited from La Fourche 
using note”); 1 1/9/99 document entitled, “Trustee Meetings” (MAV007783-85) (“Per Rodney all 
U.S. real estate should be purchased from 1994 Trusts.”); 12/9/99 email from Ms. Boucher to 
Ms, Robertson (MAV007788)(“I went back to Rodney again yesterday on the Devotion/La 
Fourche/Little Woody Creek Ranch Funding, and await an answer.”); 1 1/2/00 email from Ms. 
Boucher to Ms. Robertson (PSI_ED00044455)(discussing need to speak to trustees about "the 
crossover between the 1992’s and the 1994 trusts”). The trustee of the LaFourche Trust was 
then Trident. The trustee of the Bessie Trust was then IFG. 

See, e.g., PSI_ED00024963, 43836, 44244, 47995 (discussing potential bookkeeping 
for sale), 47999 (discussing final .stnicture of sale), 72001 (discussing obtaining funds for sale). 
Yurta Faf, an lOM corporation owned by the Bessie Trust, appears to have paid Devotion for Ihe 
initial cost of purchasing the property, but did not provide it with any profit. See, e.g., 
PSI_ED00046873-75 (showing Yurta Faf cash outflow of $ 1 1 .7 million as of 2/15/00, due to 
“LWCRL sale”); PSI_ED00006055 (showing Yurta Faf with an “inter-trust” receivable of $ 12.2 
million as of 4/30/01). 

"" PS100078959-64, 71494-97. 

See, e.g., PSI_ED00043681, PSI00025492, 496-503 (bank records, internal Wyly 
financial records, and related email messages documenting the $10.2 million transfer by 
Devotion to the United States to buy the property). 

"" See, e.g., CC011842 (showing that, on 8/30/99, Devotion wired $ 1 . 1 million to 
Alpine Bank and Trust); PSI00025489, 97 (discussing separate earnest money payment of $ 1 . 1 
million by Devotion). 
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Over the next five years, a number of offshore entities associated 
with Sam Wyly and his family provided an additional $34 million in 
offshore funds to improve and operate Rosemary’s Circle R Ranch. In 
some cases, the Wyly family representative handling the bills for the 
ranch had requested the offshore funds by sending an email to Ms. 
Boucher.”’® In other cases, Ms. Boucher appears to have used cost 
projections to anticipate the ranch’s funding needs. Ms. Boucher then 
worked with the trust protectors and the offshore trusts to supply the 
offshore funds. All funding requests appear to have been met within 
days. 


The offshore entities typically provided amounts ranging from 
$200,000 to $4 million at a time. They typically wired the funds to the 
U.S. management trust which then forwarded the funds to the LLCs to 
spend on the ranch. For example, in March 2000, Devotion of the 
LaFourche Trust wired $500,000 to the lOM corporation which, in turn, 
wired the funds to the U.S. management trust.”” In April 2001, Sarnia 
Investments of the Lake Providence International Trust wired $2 million 
to the lOM corporation which then wired the funds to the U.S. 
management trust for use on the property.”'^ In September 2001, Samia 
wired another $3.6 million to the lOM corporation which, in turn, wired 
it to the U.S. management tmst.'”® In June 2001, Audubon Assets, a 
subsidiary of the Bessie Trust, wired $1 million to the lOM corporation 
which then sent it to the U.S. management tmst.'”'* In May 2002, the 
lOM corporation wired another $4 million to the U.S. management 


Hio Wyly family office personnel, as well as Kristin Yeary who handled some of the 
ranch bills, directed offshore funding reque.sts to Ms. Boucher. See, e.g., 3/3/00 email requesting 
$500,000 (PSI_ED00047857); 9/20/00 email requesting an unspecified amount of funds 
(PSI00037025); 9/21/00 email requesting $750,000 (PS1_ED00048761); 10/2/00 email 
requesting $200,000 (PSI0003701 1); 11/2/00 email requesting $250,000 (PSI00036997); 4/10/01 
email requesting $2 million (PSI_ED00005774); 8/14/01 email requesting $1 million 
(PSI_ ED00006347); 9/3/01 email requesting $3,6 million (PSI_ED00014220); 2/1 1/04 email 
requesting $1 million (PSI_ED00012605); 4/26/04 email requesting $300,000 
(PSI_ED00014247-48); 1/19/05 email requesting $2 million (PSI_ED00052880-81). 

See PSI ED00047857, CCOl 1870, PSI000371 13 (showing the request for and 
movement of the funds). 

See CC004168 (showing, on 4/18/01, Samia wired $2 million to Two Mile Ranch 
Ltd.); and BA144515-16 (showing, on 4/19/01, Two Mile Ranch Ltd. wired $2 million to the 
U.S. management trust). 

See CC027320 (showing, on 9/6/01, Samia wired $3.6 million to Two Mile Ranch 
Ltd.); and BA144524 (showing, on 9/1 1/01, Two Mile Ranch Ltd. wired $3.6 million to the U.S. 
management tmst). 

See CC009849 (showing, on 6/22/01, Audubon Assets wired $1 million to Two Mile 
Ranch Ltd,); BA144519 (showing, on 6/25/01, Two Mile Ranch Ltd. wired $1 million to the 
U.S. management trust); and BA144519; PSI_ED00022592 (showing, on 6/25/01, the U.S, 
management tmst wired $1 million ($500,000 each) to the Colorado LLCs). 
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tmst.'"* In October 2002, Yurta Faf of the Bessie Trust wired $2.5 
million directly to the U.S. management trust.'"® In December 2003, 
Pops LLC, a Cayman corporation owned by the Bessie Trust and 
associated with one of Sam Wyly’s daughters, wired $1.5 million 
directly to the U.S. management trust, while Bubba LLC, a Cayman 
corporation associated with another of his daughters, wired $900,000."" 
These and other offshore funds were spent to purchase development 
rights for the property; construct multiple residences, roads, power and 
water systems, landscaping, and other improvements; as well as pay for 
maintenance and other operational costs associated with the ranch. 

Rosemary’s Circle R Ranch is an example of U.S, real estate that 
was bought and paid for primarily with offshore dollars, and used 
additional offshore funds to provide Wyly family members with rent- 
free, customized, multi-million-dollar homes for their personal use. The 
millions of offshore dollars spent on this property, the fact that the funds 
requested by a trust protector were invariably provided within days of a 
request, and the contribution of multiple offshore trusts associated with 
Sam Wyly to the financing of these real estate costs, provide additional 
evidence of the extent of Wyly influence over the offshore trusts. 

(c) LL Ranch 

The LL Ranch is a 26-acrc Colorado property that was transferred 
in a sham “sale” from one Wyly-related entity to another, in order to 
bring $4.29 million in offshore dollars into the United States for the 
personal use of Charles Wyly family members. After this sham sale was 
completed in 2001, another $1 .9 million in offshore fimds paid for 98 
percent of the property’s operating and constmetion costs. Altogether, 
from 2001 to 2004, about $6.2 million in offshore dollars were 
transferred to the United States in connection with this property."'® 


See BA_PSI-W016896 (showing, on 5/30/02, Two Mile Ranch Ltd. wired $4 million 
to the U.S. management trust); and BA_PSI-W016898 (showing, on 6/4/02, the U.S. 
management trust wired $4 million ($2 million each) to the Colorado LLCs). It is unclear where 
the lOM corporation acquired these funds; possibly they were provided by Yurta Faf. 

See BA_PSI-W016902 (showing, on 10/22/02, Yurta Faf wired $2.5 million to the 
U.S. management trust); and BA_PSI-W016904 (showing, on 1 1/6/02, the U.S. management 
bust wired $2,5 million ($1 ,25 million each) to the Colorado LLCs). 

See BA_PSI-W016924 (showing, on 12/23/03, Pops LLC wired $1.5 million to the 
U.S. management trust); BA_PSI-W0 16925 (showing, on 12/23/03, the U.S, management trust 
wired $1.5 million ($750,000 each) to the Colorado I,LCs); BA_PSI-W016925 (showing, on 
12/24/03, Bubba LLC wired $900,000 to the U.S. management trust); and BA PSI- WO 16926 
(showing, on 1/26/04, the U.S. management trust wired $850,000 ($425,000 each) to the LLCs). 

See chart entitled, “LL Ranch Offshore Funding,” prepared by the Subcommittee 
Minority Staff (listing eight wire transfers from lOM entities that, from 3/2/01 to 1 1 /5/04, 
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The LL Ranch is a 26-acre wooded site in a prestigious 
neighborhood near Aspen, Colorado.*"® It was purchased in 1996, from 
a third party, for $2.4 million by a Texas partnership, Little Woody Ltd., 
whose partners were Charles Wyly and his four children."^® Working 
with architects and builders, the Wyly family extensively remodeled the 
residence, expanding it to more than 8,000 square feet."^' There is no 
evidence that the property was ever rented to a third party. 

In late 1999, Charles Wyly apparently began to consider selling 
several real estate properties used by his family to the Wyly “offshore 
system” in order to bring offshore funds into the United States. For 
example, an October 8, 1999 email from Ms. Boucher to 
Ms. Hennington on “C W property acquisition” stated: “My 
understanding is that shortly we are looking to sell four properties to the 
offshore system.”"^® The documentation shows that Mr. Wyly 
personally selected the properties to be “sold” and determined the timing 


transferred $6.2 million into the United States to be spent on this real estate). 

See, e.g., 3/22/99 Uniform Residential Appraisal Report (BA143744-45). This 
property is sometimes referred to in the documentation as “Little Woody” or “Little Woody 
Creek Ranch,” but to avoid confusion with another 1999 purchase of what was then known as 
the Woody Creek Ranch (now known as Rosemary’s Circle R Ranch), this property will be 
referred to by another name .sometimes used for it, the I.L Ranch. See, e.g., PS]_ED000000.53. 

See, e.g., 1996 General Warranty Deed (BA143746); 2000 appraisal report 
(BA143715); PSI00045950-54 (1 1/96 financial statements of Mr. Wyly and his four children 
listing realty purchase); PSIOOI 17308-09, 1 1 7305 (describing 1 996 purchase). The general 
partner of Little Woody Ltd. (Texas) was the Charles J. Wyly, Jr. Revocable Trust (BA143988), 
while the limited partners were the domestic trusts of his four children (PSI00043790, 30649), 
Mr. Wyly’s domestic trust had a 10 percent ownership interest in the partnership, while each of 
the children’s domestic trusts had a 22.5 percent interest. See, e.g., PSI00012101, 03, 05, 06, 07, 
09, 11, 12, 14; 25341-44; 25417, 20, 24-27; 30648-49; 43790; 45951-54, It is possible that $1.5 
million in offshore funds were used to help purchase the property in 1996, and pay for some of 
its construction costs. See, e.g., August 1996 emails discussing offshore tru.stee approval of a 
$1.5 million loan and second mortgage on the property (PSIOOI 17305, 117308-09, 129440). 

See, e.g., HST PSI000643-44 (8/12/99 list of property improvements from 10/24/96 
until 4/15/99, at a total cost of $3.8 million); BA144023 (identifying construction variances); 
BAl 43745 (3/22/99 appraisal report states: “The subject is in effectively new condition 
following its total remodeling and expansion.”); BAl 4371 8 (1 1/28/00 appraisal report states: 
“Mr. Wyly has largely gutted, remodeled, and expanded the home.”). 

Because Charles Wyly asserted his Constitutional rights and did not participate in an 
inteiview, the Subcommittee was unable to ask him about the documents suggesting the 
existence of this plan, indicating he initiated this real estate transaction, or describing other 
information related to this matter. The same is true for the other real estate transactions. 

PSI_ED00000266. See also, e.g., 11/9/99 document entitled, “Trustee Meetings,” 
(MAV007783)(listing three “Real Estate acquisitions planned for U' quarter 2000,” all of which 
involved properties controlled by the Charles Wyly family). 
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of the “sales,” postponing the LL Ranch transaction several times until 
2001. On February 28, 2001, Ms. Hennington wrote to Ms. Boucher: 

“I was talking to Charles yesterday and he was kind of 
thinking out loud on some stuff. He was talking about use of 
off-shore cash and was using the following for planning - 
thought I would pass it along even though he was just 
thinking. 


First Dallas - 

955 Little Woody — 

Little Woody - 
Sport Horses — 
Jennifer and Jim — 
Charity — 


$10.5 future commi[t]ments 
(Brazos, FDV, ?) 

$10.2 (Charles and Dee home 
in Aspen) 

$4.5 (next week deal) 

$3.0 (capital improvements) 
$4.0 (new house) 

??? 


He was saying that these things would use about half of his 
current available cash off-shore.”"^^ 


The statement that Mr. Wyly was discussing uses for “his” available 
offshore cash is added evidence of the ability of the Wylys to direct use 
of the offshore dollars. 


The actual “sale” of the LL Ranch took place about one month 
later on March 30, 2001, but was made effective as of March 5, 2001.”^® 
The transaction was handled by the private banking department of Bank 
of America. Little Woody Ltd. (Texas) “sold” the LL Ranch to another 
Wyly-related entity, Little Woody LLC, for $7.5 million. When asked 
why the property was transferred from one Wyly-related entity to 


See, e.g., 10/11/99 email from Ms. Hennington to Ms. Boucher 
(PSI_ED00000266)(“In my discussions with Charles last week, he said due to the option sale 
earlier this month that the sale of the properties was not as time sensitive.”); 10/12/99 email on 
“CW real estate” discussing where to obtain the funds for the transactions 

(PSl__ED00000267)(“Shari — Do you think we should sit down with Charles again and make sure 
he wants to go forward with everything”); PSI_ED00000296-99, 317-19 (additional planning for 
the LL Ranch sale which does not, in the end, take place in 1999 or 2000); 10/16/00 email from 
Ms. Boucher to Ms. Robertson and others (MAV008220-21)(“We put together all 
documentation to sell this property to an lOM company last November/December. Charles has 
asked us to proceed once again and effect the sale.”); PSI_ED00005218, 5295, 5361, 5390-91, 
30527 (additional 2001 planning for LL Ranch sale). 

(PSI_ED00005370). The reference to “little Woody” and the “next week deal” was 
to the property also known as the LL Ranch. 

See closing documentation (BA143962-67); Pitkin County Assessor/Treasurer online 
Parcel Detail Information. 
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another, Ms. Hennington answered with one word: “Liquidity.” She 
indicated that the purpose of the transaction was to provide the Wylys 
with cash to use in domestic endeavors during 2001."^^ 

The entity that became the owner of record for the property. Little 
Woody LLC, was a Colorado limited liability corporation."^* This LLC 
was wholly owned for the first month by Little Woody Creek Ranch Ltd. 
(LWCRL), the Isle of Man corporation established to serve as the 
funding gateway for the LL Ranch. LWCRL was wholly owned by 
the 1994 Tyler Trust associated with Charles Wyly."*° A month after 
Little Woody LLC was established, LWCRL contributed the corporation 
to a newly established U.S. management trust set up to manage the LL 
Ranch."^’ 

This U.S. management trust, called the Little Woody Management 
Trust, had three grantors, Charles Wyly’s daughter Emily, his daughter 
Jennifer, and LWCRL. Emily obtained a “trust share” of 1 percent, 
Jennifer obtained another 1 percent, and LWCRL, the lOM corporation, 
obtained a “trust share” of 98 percent. In accordance with this 
arrangement, from 2001 until 2004, the documents show that LWCRL 
contributed 98 percent of the funds transferred to the U.S. management 
trust, while the Wyly daughters together contributed 2 percent. By 


Subcommittee interview of Ms. Hennington (4/26/06). 

See 10/22/99 Colorado certificate of incorporation and articles of organization 
(BA060702-03) (showing Little Woody LLC was formed with a single manager, Charles Wyly). 

See, e.g., BA060700-01 (showing the single original owner of Little Woody LLC was 
the lOM corporation, LWCRL). 

See, e.g.. Sept. 2003 Cash Report (PSI00040534)(listing Tyler Trust’s subsidiaries); 
10/31/02 financial report for the Tyler Trust (PSI00078301)(listing its subsidiaries); 
PSLED00024964. 

See, e.g., BA060700-01 (showing the single original owner of Little Woody LLC was 
the lOM corporation, LWCRL, later replaced by the U.S. management trust). Sec also 1 1/30/99 
U.S. management trust agreement (BA_PSr-W01 1 806-33). The initial tmstees were Mr. French 
and Ms. Robertson, later replaced by Charles Wyly’s son-in-law, Donald Miller. 

See U.S. trust agreement (BA PSl-WOl 1806-33). At the time of the transaction, 
these two daughters apparently made personal use of the house. See 10/1 6/00 email from Ms. 
Boucher to Ms. Robertson and others (MAV008220-21)(“This is the house that Emily and 
Jennifer use.”) 

See trust agreement (BA PSI-WOH 806-33), Initially, the two daughters each 
contributed $200 to obtain a 1 percent trust share, while LWCRL contributed $19,600 for a 98 
percent trust share. 

"" Sec, o.g., 12/31/02 “Working Trial Balance” for the U.S. management trust 
(PSI_ED00062247) (showing the lOM corporation had contributed $4.6 million or 98 percent of 
the trust’s capital, while Charles Wyly’s two daughters had each contributed about $47,000); 
9/30/02 financial statement for the U.S. management trust, LWMT (PSI00051 138)(showing 
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the end of 2004, for example, internal Wyly records indicate that the 
LWCRL had contributed a net total of $4.8 million to the U.S. 
management trust, while each daughter had contributed about 
$48,000."” 

To purchase the LL Ranch for $7.5 million, Little Woody LLC 
agreed to assume an existing mortgage of $3.8 million on the property, 
and to pay Little Woody Ltd. (Texas) the remaining “sales price” of 
$3.65 million. The LLC also agreed to pay $646,000 for furnishings and 
artwork already in the house, for a total cash payment of about $4.29 
million.'”® Little Woody LLC obtained the necessary funds from 
offshore. Bank documents show that, on March 2, 2001, a few weeks 
before the “sale,” the lOM corporation, LWCRL, wired $4.5 million to 
the U.S. management trust which then wired $4.5 million to Little 
Woody LLC."” 

On the day of the closing, March 30, 2001, Little Woody LLC 
issued wire transfers totaling about $4.29 million to “purchase” the 
house, its furnishings, and artwork."^® A few weeks later, Little Woody 
Ltd. (Texas) transferred the same amount, $4.29 million, to the personal, 
domestic trusts of Charles Wyly and his four ehildren, in amounts 
reflecting their proportionate ownership interests in the partnership.'”® 


similar figures); 12/31/03 “Working Trial Balance” for the U.S. management trust 
(PSI_ED00059481)(showing the TOM corporation had contributed $4.7 million or 98 percent of 
the trust’s capital, while Charles Wyly’s two daughters had each contributed about $48,000). 

12/31/04 “Working Trial Balance” for U.S. management trust (PSI_ED00019967). 
Sec also chart entitled, "LL Ranch Funding Structure,” prepared by the Subcommittee Minority 
Staff. 


See, e.g., 1/31/01 Wyly Partnerships financial statement for this property, referred to 
as “Little Woody” (PSI00043790) (showing real estate had a book value of $6.5 million, and 
furnishings and art with a book value of $646,339, resulting in an overall total book value of 
$7.2 million); Loan Assumption Agreement (BA14398I-93, at 8S)(showing Little Woody LLC 
assumed $3.8 million mortgage, and Charles Wyly signed the Loan Assumption Agreement on 
behalf of both entities, as manager of the LLC and as trustee of the general partner of Little 
Woody Ltd.). 

See, e.g., PSI00025359, 68 (showing, on 3/2/01, LWCRL wired $4.5 million to the 
U.S. management trust); PSI00025359, 37309; BA PSI-W004464 (showing, on 3/2/01, the U.S. 
management trust wired $4.5 million to Little Woody LLC). It is unclear how LWCRL itself 
obtained these funds. 

'u® See wire transfer records (BA PSI-W004464)(showing Little Woody LLC wired 
$3,650,823 to Steward Title of Aspen, presumably as part of the closing, and wired $646,339 to 
Little Woody Ltd. (Texas), an amount exactly equal to the value of the existing furnishings and 
artwork in the house, for a total of about $4.29 million); BAl 50424-25, PSI00024367, 
PSI00013498 (showing that T.ittle Woody Ltd. (Texas) received a credit of $3,643,227, 
presumably from the closing, and a credit of $646,339 from Little Woody LLC). 

See BA150428; PSI00025341-44 (showing that, on 4/17/01, Little Woody Ltd. 
(Texas) wired the following amounts totaling $4,290,000; 
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Rosemary’s Circle R Ranch Funding Structure 



Prepared by Permanent Subcommittee on Investigations, Minority Staff 


$429,000 wired to Charles Wyly CP 
$865,250 wired to Martha Wyly Trust 
$965,250 wired to Charles Wyly III Trust 
$965,250 wired to Emily Wyly Trust 
$965,250 wired to Jennifer Wyly Tmsf’); 

BA150425; and PSI00025363 (showing that, on 3/22/01, Little Woody Ltd. (Texas) had wired 
$100,000 to the Martha Wyly Trust). 
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LL Ranch Funding Structure 



LLC) 


Prepared by Permanent Subcommittee on Investigations, Minority Staff 
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After the purchase in March 2001, every six months or so, the 
Wyly family office requested additional offshore funds to operate the 
property. In response, the lOM corporation, LWCRL, wired at least 
$200,000 to the U.S. management trust, LWMT. LWMT, in turn, wired 
the funds to Little Woody LLC, which tlien used the funds to pay for 
construction projects, furnishings, utilities, real estate taxes, and other 
expenses related to the LL Ranch. In a little over 3 years, from August 
2001 to December 2004, more than $1.9 million in offshore funds were 
spent on the upkeep and improvement of the LL Ranch."'*' 

The LL Ranch provides an example of a sham real estate “sale” 
used to bring $4.29 million in offshore cash into the United States for the 
personal use of Wyly family members. Although the ranch changed 
hands on paper, moving from one Wyly-related entity to another, in 
reality, the property apparently continued to be used by the same Wyly 
family members in the same way both before and after the sales 
transaction. Another $1.9 million in offshore money was used to pay the 
real estate’s operating expenses, providing Wyly family members with 
an almost cost-free, multi-million-dollar residence for their personal use. 
Altogether, about $6.2 million in offshore dollars was spent on this 
property. The fact that the offshore trustees were willing to wire 
millions of dollars to be spent on this property and complied with 
funding requests within days provides additional proof that the Wylys 
were able to direct the use of offshore dollars to advance their personal 
interests. 

Analysis of three additional real estate transactions, involving 
Cottonwood Ventures, Stargatc Horse Farm, and oceanside property in 
Malibu, California, raise commercial as well as residential property 
issues. These real estate transactions are examined in Appendix 5. 

(d) Analysis of Issues 

The five real estate examples examined by the Subcommittee show 
how $85 million in untaxed, offshore dollars were used to buy 
residential and commercial property in the United States; pay real estate 
maintenance, operating, and constmetion costs; and enable Wyly family 
members to enjoy, at minimal personal expense, residential and business 


"* See, e.g., 8/10/01 email requesting $200,000 (PSI__ED00006355-57, 67); 2/11/02 
email requesting $200,000 (PSI_ED0000461 1); 7/15/02 email requesting $300,000 
(PSI_ED0001026 1); 2/27/03 email requesting $250,000 (PSI_ED00005247); 9/8/03 email 
requesting $250,000 (PS1_ED00005974); 3/2/04 email requesting $250,000 (PSI__ED00006373); 
4/26/05 email requesting $200,000 (PSI_ED00003251). 

See chart entitled, “LL Ranch Offshore Funding,” prepared by the Subcommittee 
Minority Staff (listing wire transfers). 
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propertics costing millions of dollars. In these instances, offshore 
dollars paid for 90 percent or more of the real estate costs. For example, 
of the $45 million spent on Rosemary’s Circle Ranch, all but $434,000 
was supplied from offshore. The examples also show how, in some 
instances, properties were used to justify sham real estate sales and loans 
that brought millions of offshore dollars into the United States for the 
Wylys’ personal use. 

These real estate transactions provide additional proof that the 
Wylys and their representatives were directing the use of the offshore 
assets. In the instances examined by the Subcommittee, the Wylys 
chose the properties to be purchased or sold, determined the timing of 
the transactions, supervised construction and renovation projects, and 
made personal use of the real estate. They built homes, art galleries, and 
a state-of-the-art equestrian facility. Wyly representatives routinely 
requested offshore funds to pay the real estate costs, and the Wyly- 
related offshore trustees routinely complied. The Subcommittee saw no 
instance in which a trustee refused a request for funds; most funding 
requests were supplied within days. The Subcommittee also saw no 
instance in which an offshore trustee initiated a real estate transaction on 
its own. Instead, the offshore trustees routinely deferred to Wyly 
representatives, supplying funds whenever asked. 

(7) Spending Offshore Dollars on Artwork, Furnishings, 
and Jewelry 

During the thirteen years examined in this Report, at least $30 
million in untaxed, offshore dollars were spent to purchase furnishings, 
artwork, and jewelry for the apparent personal use of Wyly family 
members. Although the nominal owners of virtually all of these 
items were two offshore corporations, the evidence indicates that the 
artwork, furnishings, and jewelry were actually selected, held, and used 
by individual Wyly family members. These purchases are further 
evidence that the Wylys were directing the use of trust assets, and that 
the offshore trusts were benefitting U.S. persons. 

Background. From 1992 until 2005, numerous expensive works 
of art, rare documents and books, furniture, and jewelry were purchased 


■'« The Subcommittee has identified 67 transactions in which a Wyly-related offshore 
entity paid for one or more items of furnishings, art, rare documents, books, or jewelry, using 
wire transfers which together total about $29.9 million. See also 12/31/04 financial statement 
for “Global SW Family” (PSI_ED00095232-33)(listing under “SW Foreign Total Family,” an 
asset described as “Investments in Art, Jewelry, Collectibles & Furniture,” with a fair market 
value of about $20.9 million); and 12/31/04 financial statement prepared for “Global CW 
Family” (HST_PSI006887)(listing the same asset and showing a fair market value of about $7.2 
million). 
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with Wyly-related offshore dollars. These purchases included, for 
example, a $937,500 portrait of Benjamin Franklin, a $13,000 French 
bronze chandelier,"^”* a $162,000 bureau cabinet,"'*’ $721 ,000 in official 
documents from the presidency of Abraham Lincoln,"'*® a $622,000 
ruby,"'*’ and a $759,000 emerald necklace. 

Although a number of Wyly-relatcd offshore entities supplied 
funds for these purchases, almost all of the items were nominally owned 
by either Audubon Assets Ltd. (Audubon) or Soulieana Ltd. (Soulieana). 
Audubon, formerly named Fugue Ltd., is wholly owned by the Bessie 
Trust, a 1994 foreign grantor trust set up to benefit Sam Wyly and his 
family. Soulieana is wholly owned by the Tyler Trust, a 1994 foreign 
grantor trust set up to benefit Charles Wyly and his family. Both 
corporations are shell operations, with no employees or offices of their 
own. Since 1995, many of their transactions have been handled for a fee 
by the Irish Trust Company, working in tandem with the Wyly family 
office. The documents show that the key persons who handled these 
matters for Audubon and Soulieana during the period under examination 
were Ms. Boucher and Ms. Macinnis from the Irish Trust Company, and 
Ms. Hennington, Ms. Robertson, Ms. Alexander, and Ms. Westbrook 
from the Wyly family office. 

Over the years, several other companies also provided the Wyly 
family with assistance in purchasing and transporting artworks and 
furnishings. One is a Texas corporation called Marguerite Theresa 
Green and Associates, Inc. (Green & Associates), an interior design firm 


See SenateOOl 35 (invoice for “The Portrait of Benjamin Frankin” by David Martin); 
HG0213 (dating portrait to 1772). This painting was purchased in 1999, invoiced to Audubon 
Assets Ltd. (SenateOOl 35), paid for by an offshore corporation, Richland Ltd. (SenateOOl 50), 
and delivered to Cheiyl Wyly in Aspen (Senate00138). 

See PSI00078562 (invoice for 18-iight French bronze chandelier). This light fixture 
was purchased in 1997, by Marguerite Theresa Green and Associates, for “Mr. Wyly’s 
bedroom,” and paid for by an offshore corporation, Soulieana Ltd. 

See PSI0007856S (invoice for “George I Walnut ... Bureau Cabinet”). This cabinet 
was purchased in 1997, by Marguerite Theresa Green and Associates, and paid for by Soulieana 
Ltd. 


Sec PSI-CIIRIST00295 (invoice for “resolution for Amendment 13”). This 
document was purchased iti 2002, as part of a larger collection of American historical 
documents. It was invoiced to Sam Wyly (PSI-CHRIST00295), paid for by Audubon Assets 
Ltd. (PSI-CHRIST00296), and delivered to Highland Stargate in Dallas (PSI-CHRTST00297- 
98). 

See PSI_ED0000265S, 70 (emails describing ruby). The ruby is apparently held in 
the name of Audubon Assets Ltd. 

See PSI-JEWEL00065 (invoice for necklace and matching ring). The necklace was 
purchased in 2000, described as "Sold to: Mr. Charles Wyly,” and paid for by Soulieana Ltd. 
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which handled purchases associated with the Charles Wyly family."'*® 
Another is Michelangelo Investors LDC, a Cayman corporation which, 
on occasion, acted as an intermediary in some purchases associated with 
the Charles Wyly family."^® A third is the Elliott Yeary Gallery, the 
Colorado art gallery run by Sam Wyly’s daughter, Kelly Wyly Elliott, 
and her business partner, Kristin Yeary. In 2002, Audubon named the 
Gallery as the “curator” of its art collection."^' In 2004, perhaps to 
forestall an argument that no legitimate business would allow a multi- 
million-dollar collection of art, rare documents, furnishings, and jewelry 
to reside at multiple locations with no tracking system, Audubon entered 
into formal “Possession Agreements” with Sam Wyly, his wife and 
children, identifying which Wyly family members had possession of 
which Audubon-owned pieces and stating that these persons were 
holding the items as “an agent” of Audubon. It is unclear whether 

Soulicana has an equivalent tracking system and set of custody 
agreements."^'' 

Audubon and Soulieana Purchases. On paper, the artwork, 
furnishings, and jewelry purchased by Audubon and Soulieana were held 
as investments intended to benefit the Bessie and Tyler Trusts. In 
reality, many of these purchases appear to have been made at the 
direction of Wyly family members and to have been treated not as trust 
investments, but as personal possessions intended for the use and 


See, e.g.. Green & Associates invoices from 1997 to 1999 (PSI00078475-573). 

See, e.g., Michelangelo invoice on 12/20/00 Tor multiple purchases of art and 
furnishings (PSI_ED00005035-38); emails discussing this invoice (PSI_ED00005039-41). See 
also 5/3/01 emails between Ms. Hennington and Ms. Boucher on Michelangelo’s role 
{PSl_ED00012663)(Ms. Hennington wrote: “Charles sent me an invoice for a painting he 
commissioned for $30,000 with a note as to whether Souii[e]ana should pay. Someone put down 
a $15,000 deposit .... Is it a problem to pay $1 5,000 to a domestic entity and the rest to the 
gallery?” Ms. Boucher responded: “I don’t like to pay direct to the domestic entity from 
offshore, but we have a company here called Michelangelo LDC that we can use as an 
intermediary to refund the deposit. We can assign or sell the commissioned work to 
Michelangelo and then assign it onto Soulieana Limited.”). 

5/22/02 letter agreement between Audubon and Elliott Yeary Gallery (PSI00039349- 
50). See also HST__PSI000001(rcfcrring to 5/22/02 agreement). Audubon may have also 
appointed the Gallery and Sam Wyly as “art consultants” authorized to assist in its purchases. 

See 12/14/04 letter from the law firm of Herrick, Feinstein, representing Hammer Galleries, to 
the Manhattan District Attorney’s Office. (HG0005-06). 

See, e.g., (PSI00078338-42)(possession agreement with Paragon Building/Kelly 
Wyly Elliott); (PSI00078361-67, 87-88)(possession agreement with Sam and Cheryl Wyly); 
(PSI00078418-22)(possession agreement with Kelly and Jason Elliott); (PSI0078428- 
32)(possession agreement with Laurie and David Mathews); (PSI00078439-43)(possessinn 
agreement with Lisa Wyly and John Graham). 

See, e.g., 3/27/01 meeting agenda (PSIOOl 10232-33)(discussing Soulieana possession 
agreements and completion of “schedules”). The Subcommittee has been unable, however, to 
locate any such agreements, and Ms. Hennington reported that she had no copies of them. 
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enjoyment of particular Wyly family members. The following examples 
illustrate these points. 

Investing in Art. A painting purchased in 1996, called Noon Day 
Rest, demonstrates that some purchases of artwork were made at the 
insistence of Wyly family members despite trustee concerns. On July 
10, 1996, Sotheby’s issued an invoice to Cheryl Wyly for the purchase 
of Noon Day Rest for £155,500 or about $240,000. (PSIOOl 19266) Two 
weeks later, on July 1 5, 1996, the Bessie Trustee, then Lome House, 
asked Sotheby’s to change the invoice to charge Audubon for the cost of 
the painting. (PSIOOl 19255, 57). 

The story behind this invoicing change is as follows. On July 18, 
1996, one week after the original invoice was issued naming Cheryl 
Wyly as the purchaser of the painting, Michael French and Sharyl 
Robertson, as tmst protectors for the Wyly offshore tmsts, wrote to 
Lome House, then the Bessie Trast tmstee, recommending that its 
subsidiary, Audubon, sell certain Treasury Bills, use the funds to 
purchase the painting, and ship it to Dallas. (PSIOOl 1 9258). 

The managing director of Lome House, Ronald Buchanan, did not 
immediately agree. Instead, in an email sent the next day, he wrote; 
“[W]e would draw to the Committee of Protectors’ attention that they 
are recommending the substitution of a very safe, income-producing 
asset by one which might be difficult to sell at a profit at short notice and 
which generates no income.” He observed that Audubon was also being 
asked to buy the painting at “222% of the pre-auction estimated price.” 
He asked the protectors to confirm that they “do not believe that the 
beneficiaries will need the income which the proposed purchase price 
could have generated in the near or medium-term future,” and “the 
painting will gain appreciably more in value than would Treasury Bills.” 
(PSIOOl 19265). 

Mr. French responded the same day, July 19, 1996, with a sharply 
worded email. He stated that the Bessie Trast agreement “ clearly 
authorizes a purchase of personal property for personal use or enjoyment 
in specie by any beneficiary.”"*" (PSIOOl 19259; emphasis in original). 
He continued; 

“Unless there is a clear and unequivocal requirement of lOM 

law (which I doubt), that any such purchase that is 


Mr. French sent a copy of the trust agreement language which states: “The Trustees 
shall have power at their absolute discretion ... to invest in the purchase of ... chattels for use or 
occupation or otherwise for enjoyment in specie by any Beneficiary.” (PSIOOl 19260-61). 
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specifically authorized by the trust agreement must 
nevertheless be weighed against the investment returns that 
could otherwise be obtained on the funds, then I must assume 
that this transaction is authorized and lawful. If you wish to 
search for such a legal prohibition, you should do so at your 
own expense and not that of the Trust. ... We need to resolve 
this issue at once.” 

On July 22, 1 996, Mr. Buchanan wrote to Ms. Boucher requesting 
“written confirmation that the Committee of Protectors have considered 
the points raised ... and ... continue to recommend that the Trustees 
should buy the ... painting.” (PSIOOl 17450; see also 117449). On July 
24, 1996, Mr. French wrote to Mr. Buchanan proposing that Sam Wyly 
provide the Trustees with a letter stating that, with respect to the 
£155,500 needed to buy the painting, “neither I, nor my spouse nor any 
of my issue has any foreseeable need for such funds or any such income 
thereon.” (PSIOOl 19263-64) Mr. Buchanan replied on July 25, 1996, 
that the proposed letter would “do very well” and apologized if the 
trustees had “appeared excessively obdurate on this matter but, as you 
know, the legal responsibilities of a trustee are more onerous than those 
of a banker or portfolio manager.” (PSIOOl 19262). Later the same day, 
Lome House sent a letter to Sotheby’s confirming that the painting 
should be invoiced to Audubon. (PSIOOl 19257). Three days after that, 
on July 29, 2006, the Trustees formally approved the purchase of the 
painting by the Bessie Tmst “in accordance with the wishes of the ... 
Protectors.” (PSIOOl 17548). 

The Noon Day Rest documents show that it was the Wylys who 
made the initial decision to purchase the painting and, only after 
purchasing it, asked Audubon to become the nominal owner and pay the 
cost. The email exchange shows further that the Bessie Trustee had 
reservations about buying the painting, due to concerns that it was 
overpriced, might be difficult to sell at a profit, and would not appreciate 
in value compared to other investments. It was only after the protectors 
pressed for approval and presented a letter from Sam Wyly, that the 
Tmstee agreed to buy the painting. The painting was shipped to 
Dallas.”^’ 

Gifting An Audubon Painting. Another painting. Off in the 
Distance , provides further evidence that the Wyly family, rather than the 
Bessie Tmst, exercised tme direction over the Audubon art collection. 


See also 1 1/25/96 fax from Mr. French to Mr. Buchanan (PSI00121 101-03) 
(providing similar assurances to convince the Bessie Trust to purchase five additional paintings 
at a total cost of about $1.4 million). 
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On December 23, 2004, Ms. Alexander of the Wyly family office 
informed Ms. Boucher that Sam Wyly had “just gifted” Off in the 
Distance “to a friend,” and asked whether the painting was owned by 
Audubon. (PSI00038425). On December 28, 2004, Ms. Boucher 
responded that the painting was, in fact, owned by Audubon and the 
original cost was $2,520. She asked whether there was a “similarly 
valued piece owned domestically that the trustees could consider 
swapping” for the painting that had been given away. (Id.). On January 
5, 2005, Ms. Alexander identified two paintings that together had a 
similar value to the painting that Mr. Wyly had given away. Ms. 
Boucher replied “sounds good — 1 think Elliott Yeary Gallery as curator 
for the collection should write a letter or give a notice to Audubon 
Assets of the exchange” by sending an email to the current Trustee of 
the Bessie Trust, IFG International. (Id ). 

Later the same day, Ms. Alexander told Ms. Boucher that she 
needed to obtain more information on the two paintings she had 
identified. Ms. Boucher replied that she had “cleared the concept on my 
end so we are good to go when we find substimtion.” 
(PSI_ED00034877). About two weeks later, on January 18, 2005, Ms. 
Alexander identified two different paintings that could be provided to 
the Trust in place of the painting that had been given away. 
(PSI00038423). Ms. Boucher responded, “I think this will work.” Two 
weeks later, on February 2, 2005, Ms. Alexander wrote to Ms. Macinnis 
at Irish Trust Company “about an exchange of art that Sam gifted at 
Christmas. I just want to follow up and make sure it works for you and 
the Trustees as well. ... Please let me know if this works for you, so we 
can book as an December exchange.” Ms. Macinnis responded the same 
day: “We are booking the art exchange ... in December.” 

(PSI00038422). 

The documentation related to Off in the Distance shows that no 
one associated with the Wyly family office, the Irish Trust Company, or 
the Bessie Trust questioned or objected to Mr. Wyly’s giving away the 
Trust’s property. That his staff came up with an after-the-fact way to 
compensate the Trust for the painting’s loss does not alter the evidence 
showing that Sam Wyly was making the decisions on the content of the 
Audubon art collection.”'’* 

Green & Associates Invoices. Another set of documents, related 
to artwork and furnishings handled by Green & Associates on behalf of 
the Charles Wyly family, provides evidence that items nominally owned 


"* See also 2002 instance in which the Elliott Yeary Gallery sold a painting without 
prior notice to or consultation with Audubon. (HST_PSI000001; PSI00078328; HG0051). 
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by Soulieana were, in fact, purchased at the direction of Charles Wyly’s 
family members and intended for the family’s personal use. 

On April 21, 1999, Ms. Robertson sent a fax to Ms. Boucher with 
copies of 1 6 invoices from Green & Associates, dated April 1 through 
April 4, 1999, itemizing specific furnishings and works of art that had 
been purchased for the Charles Wyly residence. Ms. Robertson wrote: 

“As in the past, the proteetorate committee recommends that 
Tyler Trust (Soulieana Limited) consider the purchase of 
collectibles and artwork. I am attaching invoices from 
Marguerite Theresa Green and Associates, Inc. totalling 
$224,298.26. T am obtaining insurance on behalf of 
Soulieana, as requested. Pictures of these collectibles will 
come by courier with the original invoices. If possible, could 
these funds be wired AS SOON AS POSSIBLE since 
vendors need to be paid immediately.”''^’ 

Each of the 1 6 invoices billed Soulieana, described a particular item, 
identified its cost, and identified the room in which the item was 
intended to be placed in the Wyly home. For example, Invoice 234890 
described a “mid- 19th century Chinese pottery figure” costing about 
$9,300, intended to go in the “upstairs sitting room.” (PS100078482) 
Invoice 23500 described a “set of 2 ‘Parian’ wall shelves” costing about 
$2,100, intended for “Mrs. Wyly’s bath.” (PSI00078493). Invoice 
23502 described a “bronze and crystal lamp base” costing $600, for 
“Mrs. Wyly’s closet.” (PSI00078495). 

An earlier fax, dated January 21, 1997, sent by a Wyly family 
office employee to Green & Associates, infonned the company that Mr. 
Wyly wanted these types of purchases to be billed to Soulieana: 
“Pursuant to Mr. Wyly’s telephone conversation, please invoice future 
purchases of collectibles” to Soulieana Ltd. (PSI00078559). A fax 
dated February 10, 1997, from the same Wyly family office employee to 
the Fluntsman Gallery of Fine Art in Aspen, Colorado, was even more 
explicit: “[Pjlease invoice the recent purchase by Dee Wyly” to 
Soulieana. “The Wyly name should not be noted on the invoices.” 
(PSI00078558)."^® A fax dated two days later, on February 12, from 


PSI00078481 (emphasis in original). The same wording appears in other invoices as 
well. See. e.g., PSI00078475 (fax dated 6/29/99); PSI0007847S (fax dated 3/7/99); 
PSI00078498 (fax dated 1/30/99); PSI00078506 (fax dated 12/23/98); PSI00078505 (fax dated 
8/13/98); PSI00078507 (fax dated 1/29/98). 

An undated handwritten letter from Paul Klinerman of the Huntsman Gallery states: 
“Enclosed are copies and doemnentation for art purchased on 2 invoices by Dee Wyly. ... The 
1/2/97 invoice was paid by Dee[.] The 2/4/97 invoice was sent to Soulieana Limited.” 
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Ms. Robertson to Lome House recommended that “Tyler Tmst 
(Soulieana)” purchase all of the items described in invoices provided by 
Green & Associates, for a total of about $450,000. The fax states: “The 
property is presently in storage but will eventually reside at ... Deloache, 
Dallas, Texas,” giving the address of the residence of Charles Wyly and 
his wife. (PSI00078517). Five days later, on Febmary 17, the Tmstee 
sent $450,000 in offshore dollars from Soulieana to Green & Associates 
to buy the items. (PSI00078556). 

Together, these documents suggest that Green & Associates 
routinely purchased art and furnishings for the Charles Wyly family 
home, that some of the items were selected by his wife, and, at the 
direction of Charles Wyly, the purchases were often billed to Soulieana. 
The protectors, in turn, routinely asked the Tyler Tmst to approve the 
purchases as soon as possible."^® It appears from the documentation that 
the Tmstee played no role in selecting or evaluating specific items as 
suitable tmst investments; rather the Tmstee was informed of the 
purchases after the fact and asked to make immediate payment to the 
vendors. Soulieana or its parent tmst then supplied the funds requested. 
The Subcommittee is unaware of any evidence showing that Lome 
House ever declined to pay a Green & Associates invoice. 

Jewelry. In addition to artwork and home furnishings, Audubon 
and Soulieana expended significant sums on jewelry. One set of 
documents shows that, while the jewelry was held in the name of the two 
lOM corporations, individual pieces were treated as if they were the 
personal possessions of particular Wyly members who kept the pieces in 
their homes and directed their use. 

In 2003, when renewing a jewelry insurance policy, the Wyly 
family office was apparently asked to identify the single most expensive 
piece owned by Audubon and Soulieana, and to describe how often 
Wyly family members wore insured jewelry.”® On July 15, 2003, Ms. 
Boucher wrote in response: “[C]an get it to you today - 1 think the new 


Notations on the side of the letter in another person’s handwriting state: “Shari - When 
Soulieana pays. Huntsman will reimburse Mrs. Wyly.” (PSI000785 1 5) 

'■» One of the trust protectors, Mr. French, told the Subcommittee that he had not been 
informed of and did not participate in the recommendations for these purchases, and first learned 
of them when the Subcommittee showed him the documentation. Subcommittee interview of 
Mr. French (4/21/06). Mr. French said that the recommendations must have been made solely 
by Ms. Robertson, despite his understanding that both protectors had to act together for a 
recommendation to be made. 

See 7/15/03 email from Ms. Heimington, head of the Wyly family office, to Ms. 
Boucher on “insurance” (PSI ED00002658)(“For the insurance renewal’s on the jewelry policy 
the company needs to know the most expensive piece owned by both Audubon and Soulieana.”). 
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necklace might be the largest for Soulieana ... [and] Cheryl’s $600K 
ruby is the most expensive on Audubon but will confirm.” 
(PSI_ED00002658) Later the same day, Ms. Hennington sent the 
following information to the insurance company: “[Hjere are the 
answers to your questions: 

“Sam family — $600,000 earrings bought for Cheryl Charles 
family - $100,000 ... [for] a ring purchased by Donnie for 
Martha — all of the very expensive pieces arc owned by 
Soulieana Audubon — $622,000 ruby in Chery’s possession 
Soulieana -- $759,000 necklace in Dee Wyly’s possession ....” 
(PSLED00002670). 

The wording of these emails indicates that individual jewelry 
pieces nominally owned by Audubon or Soulieana were treated as if 
they were the property of individual Wylys, such as the “ruby in 
Cheryl’s possession” and “necklace in Dee Wyly’s possession.” The 
Subcommittee saw no evidence that the Bessie or Tyler trustees played 
any role in selecting, evaluating as trust investments, or controlling the 
use of the jewelry purchased by Audubon and Soulieana,"®' 

Reinvoicing. On a number of occasions, either Sam or Charles 
Wyly requested that items which they or other family members had 
purchased personally be re-invoiced so that the cost would be paid by 
either Audubon or Soulieana. For example, in 2002, after receiving 
invoices for jewelry purchases totaling about $37,000, the Wyly family 
office sent an email to the merchant on behalf of Charles Wyly as 
follows: “I just received a note from Mr. Wyly requesting that a couple 
of the invoices be charged to Soulieana. The invoice numbers are 
19951 A and 1995 1C. Can these please be addressed and re-billed to 
Soulieana? I hate to burden you with this again, but your help is 
appreciated as always.” (PS1_ED00004943; see also PSI-JEWEL00166- 
68). On July 18, 1997, six weeks after purchasing a Thomas H. Benton 
painting for $1 56,500, Sam Wyly sent a letter to Christie’s asking for the 
invoice to be re-billed to Audubon, formerly known as Fugue: “I am 
faxing a copy of invoice #3276149 that I need to have rebilled to Fugue 
Ltd. ... I would like to appologize [sic] for any inconvenience this 
causes you.” (PSI_Christ00258-59). These and other requests for 
invoice changes suggest that there was little, if any, difference between a 
personal purchase by a Wyly family member and a purchase made in the 


Mr. French also told the Subcommittee that, from 1992 until 2000, he played no role 
in recommending the purchase ofjeweliyby the offshore entities, and any such 
recommendations must have come from Ms. Robertson alone. Subcommittee interview of Mr, 
French (4/21/06). 
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name of one of the offshore corporations."®^ It also shows that the 
Wylys could rely on the trustees to fund the purchases they made. 

Lending SI. 4 Million. On occasion, some purchases of artwork 
seemed to have been less about buying specific pieces of art, than about 
bringing offshore dollars into the United States. For example, during the 
first half of 2001, the Wrangler Trust, a U.S. trust settled by Sam Wyly, 
had purchased a number of works of art and other collectibles at a total 
cost of about $1.4 million."®^ On October 2, 2001, the Wrangler Trust 
abruptly sold all of these items to Audubon for $ 1 .4 million in offshore 
dollars.’ Later the same day, the Wrangler Trust loaned $1.4 million 
to Sam Wyly for a business investment."®® As far as the Subcommittee 
can tell, these transfers of money and ownership had no impact on the 
underlying works of art or furnishings. The items did not move from 
one location to another or change possession. The October sale and loan 
did, however, serve to transfer $1.4 million from Audubon’s offshore 
account into the pocket of Sam Wyly so that he could invest in a U.S. 
business venture. None of the “sale” documents show any involvement 
of the Bessie Trustee in evaluating the items being acquired or 
consenting beforehand to their purchase. 

Controlling the Details. Many documents show that Wyly family 
members exercised direction over even minor aspects of specific 
purchases by Audubon or Soulieana, such as determining where a 
particular purchase should be delivered or under what circumstances it 
should be sold. In 2002, for example, an invoice issued by Christie’s for 
the purchase of two historical documents associated with the 
presidencies of Harry Truman and Herbert Hoover was addressed to 
Sam Wyly at Audubon, even though Mr. Wyly held no executive 


See also PSI ED00015799 (1 1/3/04 email from Ms. Hemiington to Ms. Boucher 
states: “Rena got an e-mail for $320k of art today and was going to have it re-invoiced to 
Audubon provided they have $S - if not we will pay from Sam.”); PSLEDOOOl 1332-33 (Wyly 
family office states in an email that Charles Wyly “brought by a note that he had bought a 
baubble at [a jewelers] and Soulieana should pay,” after which Soulieana paid the $3 1 9,000 
invoice, PS1-JEWEL00169-70); and HG0228-30, 375 (jiaintings nominally owned by Audubon 
arc treated and discussed as if personally owned by Sam Wyly). 

"" See, e.g., PSI_ED00022604 (listing five purchases); PSI_ED00005 1 87 (discussing 
five Pablo Picasso paintings purchased by Wrangler); PSI00025525-26, 33 (discussing a $35,000 
art purchase); PSI00025571 (9/30/01 financial statement for the Wrangler Trust listing as an 
asset “Furniture, Art and Jewelry” valued al $1,460,100). 

See, e.g., PSI00025531, 33, 39 (showing on 10/2/01, Audubon paid $1,424,850 to the 
Wrangler Trust for “artwork”). 

See, e.g., PSI00025531 (showing Wrangler $1.4 million loan to Sam Wyly for an 
investment in "Precept”). 
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position at the corporation.”** An internal Christie’s email discussing 
the sale, on October 30, 2002, stated that Mr. Wyly had asked for the 
documents to be shipped to Dallas, which meant he needed to pay an 
added $2,760 in sales tax. (PSI_CHRIST00321). That email was 
followed by another on November 5, 2002, which stated; “The client 
just told us that she wants it shipped to Colorado NOT Texas so no sales 
tax due.” The documents were delivered to Sam Wyly at his daughter’s 
art gallery in Aspen, Colorado. (PSI-CHRIST003 1 7). None of the 
documents reviewed by the Subcommittee showed any role played by 
the Bessie Trustee in evaluating the documents as investments or 
determining where the documents should be located, despite Audubon’s 
footing the $33,000 bill. 

In another instance, a set of rare books from 1838, The Indian 
Tribes of North America , was sold to Audubon in 1998, for $145,000, 
delivered to Sam Wyly’s personal residence, and apparently displayed in 
his library. (HST_PS1000006; TPC-S0025, 28-29). In 2005, Sam 
apparently consigned the books to Sotheby’s for sale by auction, and 
Sotheby’s records listed him as the books’ owner. (PSI00078328). In a 
fax dated June 10, 2005, Sam wrote: “[Yjour records are inaccurate 
regarding ‘The Indian Tribes of North America.’ These three books are 
owned by Audubon Asset Limited.” (SENATE00213). In response, 
Sotheby’s wrote that it had moved “the consigned property from Mr. 
Wyly’s personal account to the Audubon Assets account,” but also 
stated that “Mr. Wyly should initial the suggested reserve if he agrees to 
it,” continuing to confer on him decisionmaking authority over property 
nominally held by Audubon. (SENATE00204). The books sold later 
that month. (PSI00078328). 

Paying for Wyly Family Portraits. A final example of the 
offshore art expenditures in this case history involves Wyly family 
portraits. Over a seven-year period Irom 1997 until 2004, Audubon and 
Soulieana paid at least $870,000 in offshore dollars to artists who 
produced 20 portraits of individual Wyly family members, including 
Sam, Charles, their wives, their children, and their grandchildren.”*’ 
These portraits cost between $30,000 and $50,000 each. In 2004, all of 
these portraits were apparently hanging in the homes of Wyly family 


See, e.g., PSI-CHRIST00327 {10/9/02)(purchase of “Truman, H. DS, 8 May 1945, 
Proclamation - end of European War” and “Hoover, H. Illuminated DS Requesting American 
Support, 1931”). See also bill of lading (Christic’s000019, 23, both with handwritten notations); 
PSI-CHRIST00272, 

"" See HG0043-44 (invoice for $330,000 for eight portraits); HG0053-54 (invoice for 
$180,000 for six portraits); HG0056 (invoice for $200,000 for four portraits); HG0057 (invoice 
for $80,000 for two portraits). 
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members.”'’® The documents associated with these portraits contain no 
indication that the Bessie or Tyler Trustees played any decisionmaking 
role in the selection of the artists or in valuing the paintings. The fact 
that these portraits were financed with trust funds is additional evidence 
of the level of influence exercised by the Wylys over how the trust funds 
were spent. 

Analysis of the Issues. Since 1992, at least $30 million in Wyly- 
related offshore dollars were spent on Wyly family portraits, other works 
of art, expensive home furnishings, rare documents and books, and 
costly jewels worn by Wyly family members. The documents suggest 
that the Bessie and Tyler Trusts played little or no role in the selection, 
location, or use of the hundreds of items purchased by Audubon and 
Soulieana. Instead, the evidence suggests that the Wylys used offshore 
funds, tunneled through Audubon and Soulieana, to buy the items they 
wanted. The trusts supplied the funds when asked. 

(8) Hiding Beneficial Ownership 

From 1992 to 2004, the 58 offshore trusts and corporations in the 
Wyly offshore structure opened numerous accounts at prominent 
securities firms in the United States, Credit Suisse First Boston (CSFB), 
Lehman Brothers, and Bank of America. They used these accounts to 
buy and sell securities, make investments, and send multi-million-dollar 
wire transfers. All three financial institutions knew that the offshore 
entities were associated with the Wyly family, but none of the 
institutions ever required the offshore entities to identify their beneficial 
owners or document their connection to the Wylys. 

These offshore corporations and trusts presented a classic case of 
hiding beneficial ownership. For more than a decade, U.S. banks have 
been required to “know their customers” to prevent criminals from 
misusing bank services; part of that obligation has been, when opening 
accounts for offshore corporations and trusts from secrecy jurisdictions, 
to identify the beneficial owners behind the offshore entities. Securities 
firms did not operate under the same legal requirements until enactment 
of the 2001 Patriot Act which extended anti-money laundering 
requirements to securities accounts as well. By July 2002, the Patriot 
Act required securities firms that opened “private banking accounts” 
with at least $ 1 million for foreign account holders, to identify both the 
nominal and beneficial owners of those accounts. By May 2003, SEC 


See, e.g., possession agreements with Sam and Cheryl Wyly (PSI00078387-88), with 
Laurie and David Matthews (PSI0007S432), with Kelly and Jason Elliott (PSI00078421), and 
with John Graham and Lisa Wyly (PSI00078442). 
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regulations required securities firms to identify the beneficial owner of 
each account they administered. 

By the summer of 2003, the Wyly-related offshore entities had 
moved to Bank of America and opened dozens of securities accounts. 
Some of their transactions began tripping alarms in the anti-money 
laundering surveillance system used by the clearing broker, National 
Financial Services (NFS), that administered the Bank of America 
accounts. NFS insisted that, if Bank of America wanted it to continue to 
handle the accounts, it needed the information required by law - the 
names of the beneficial owners behind the offshore corporations and 
trusts using the accounts. For more than a year, the offshore entities 
resisted providing the information, and Bank of America tried to 
convince NFS not to press for it. Finally, in late 2004, after Bank of 
America received subpoenas issued by the Manhattan District Attorney 
seeking information about the accounts. Bank of America closed them. 

Bank of America knew that the offshore entities were associated 
with the Wylys. The key broker who handled the accounts, Louis 
Schaufele, knew that Sam and Charles Wyly were directing the offshore 
entities’ investment activities. He nevertheless insisted that the offshore 
entities be treated as independent of the Wylys and fought efforts to 
identify the Wylys as their beneficial owners. In addition, when, for tax 
purposes, the offshore entities submitted W-8BEN forms representing 
that they were independent foreign entities, beneficially owned the 
accounts assets, and were not subject to IRS requirements for reporting 
investment income paid to U.S. persons. Bank of America accepted the 
forms and never filed a 1 099 reporting the account income to the IRS. 

Had the offshore entities acknowledged that the Wylys were the 
beneficial owners of the offshore trusts and corporations for anti-money 
laundering purposes, and allowed their connection to these entities to be 
documented at Bank of America, it would have been harder for the 
Wylys to deny their connection to these entities for tax and securities 
purposes. 

(a) Background on Beneficial Ownership 

For decades, U.S. banks have had an obligation to “know their 
customers,” to understand the natural persons behind offshore 
corporations and trusts, to ensure that bank services would not be 
misused for illegal purposes. U.S. banks have also operated for years 
under legal obligations to report suspicious transactions to law 
enforcement to prevent money laundering. 
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In contrast, until recently, U.S. securities firms did not operate 
under the same know-your-customer obligations. For many years, 
brokers were required to evaluate their customers to ensure that they 
were selling them suitable investments - for example, selling high risk 
securities to persons with a high tolerance for risk and not to an elderly 
person on a fixed income - but this obligation was not equivalent to 
performing a due diligence review to guard against opening an account 
for a questionable person. Some securities firms set up voluntary anti- 
money laundering (AML) programs,"® but it was not until passage of 
the Patriot Act in 2001 that all U.S. securities firms became legally 
obligated to establish AML programs and to identify and verify the 
identity of their customers."™ 

Beneficial Ownership under Anti-Money Laundering Laws. 

Three key laws set out the obligations of U.S. financial institutions to 
know their customers and guard against misuse of their accounts, the 
Bank Secrecy Act of 1970, the Money Laundering Control Act of 1986, 
and the 2001 Patriot Act, which amended both prior laws."’* These and 
other AML laws have, over time, tightened requirements for banks and 
other financial institutions to evaluate clients, monitor transactions, and 
report suspicious activity. 

The 1970 Bank Secrecy Act was the first to require U.S. financial 
institutions operating in the United States to undertake AML efforts, 
authorizing the Treasury Secretary to issue regulations requiring 
financial institutions to establish AML programs meeting certain 
criteria."’^ In 1986, the Money Laundering Control Act was the first in 


See, e.g,, "Anti-Money Laundering Efforts in the Securities Indusstry,” GAO-02-1 1 1 
(October 2001){In this report, GAO surveyed 3,015 broker-dealers and 310 mutual fund groups 
in the United States to determine whether they had voluntary anti-money laundering measures in 
plaee, sueh as procedures to obtain information on customers’ identities and source of funds, 
review decisions to open new accounts, monitor account transactions for possible money 
laundering, and report suspicious activity to law enforcement. The GAO survey estimated that 
only 1 7% of broker-dealers reported having such voluntary anti-money laundering measures in 
place; an estimated 83% of the broker-dealers did not). 

"™ Uniting and Strengthening America by Providing Appropriate Tools Required to 
Intercept and Obstruct Terrorism Act of 2001, Public Law 107-56, 1 15 Stat. 272 
(10/26/01)(“Patriot Act”). 

n 7 i Pqj. g 0 jQj.e detailed discussion of U.S. anti-money laundering laws, see “Anti-Money 
Laundering; Issues Concerning Depository Institution Regulator Oversight,” GAO-04-S33T 
(6/3/04), testimony provided by GAO before the U.S. Senate Committee on Banking, Housing, 
and Urban Affairs, at 4-6. 

31 U.S.C. § 5318(h). For many years. Treasury required only banks, and not other 
types of financial in.stitutions, to establish AML programs. After enactment of the 2001 Patriot 
Act, Treasury expanded the requirement for AML programs to other types of financial 
institutions, including securities firms. 
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the world to make money laundering itself a crime, prohibiting persons 
from knowingly engaging in financial transactions involving criminal 
proceeds. In 1996, the Treasury Secretary began requiring banks to 
file Suspicious Activity Reports on client transactions raising red flags 
of possible misconduct. In 1997, the Federal Reserve issued special 
guidance warning banks catering to wealthy individuals through “private 
banking accounts” of the need to install controls to detect and report 
possible money laundering.' In 1998 and 2000, federal bank 
regulators issued guidance on spotting suspicious transactions and 
strengthening regulatory reviews of banks’ AML programs."’® 

In 2001, after the terrorist attack of September 1 1th, President 
Bush announced an intensified effort to uncover and stop terrorist 
financing, and Congress enacted the Patriot Act which, in part, greatly 
strengthened federal AML laws."” Among other provisions, the Patriot 
Act required all U.S. financial institutions, including securities firms, to 
establish AML programs,"’* verify the identity of their account 
holders,"” and exercise due diligence when opening and administering 
private banking accounts for foreign persons."*® It also required 
securities firms to begin filing Suspicious Activity Reports."*’ 

The Patriot Act imposed a special set of requirements to prevent 
misuse of “private banking accounts” by foreign account holders. 


18U.S.C.§§ 1956-57. 

See, e.g., 31 U.S.C. §§ 5313 and 5318(g); 31 C.F.R. §§ 103.1 1 and 103.21 et seq. 

“Sound Risk Management Practices Governing Private Banking Activities,” prepared 
by the Federal Reserve Bank of New York (1997){providing private banks “with guidance 
regarding the basic controls necessary to minimize reputational and legal risk and to deter illicit 
activities, such as money laundering”). 

See, e.g., 1998 Bank Secrecy Act examination manual, and 2000 Bank Secrecy 
Act/ Anti-Money Laundering Handbook, prepared by the Office of the Comptroller of the 
Currency. 


See, e.g.. Title III of the Patriot Act. 

'™ 31 U.S.C. §53 18(h). 

31 U.S.C. §5318(1). 

31 U.S.C. § 5318(i). (“Each financial institution that establishes, maintains, 
administers, or manages a private banking account ... in the United States for a non-United States 
person, ... shall establish appropriate, specific, and when necessary, enhanced, due diligence 
policies, procedures, and controls that are reasonably designed to detect and report instances of 
money laundering through those accounts.”). 

Section 356 of the Patriot Act required the Treasury Secretary to issue regulations 
requiring brokers and dealers to file Suspicious Activity Reports (SARs) under 3 1 U.S.C. § 
5318(g); those regulations were promulgated on 7/1/02, and required securities firms to begin 
filing SARs on transactions that took place after 12/30/02. 67 Fed. Reg. 44048. 



533 


-368- 

“Private banking accounts” are accounts opened by banks, securities 
firms, or certain other financial institutions that require a minimum of $ 1 
million in funds or assets, are opened for individuals with a “direct or 
beneficial ownership interest” in the account, and use an employee, such 
as a private banker or account officer, to act as a personal liaison 
between the financial institution and the “direct or beneficial owner.” 3 1 
U.S.C. § 53 18(i)(4)(B). The law required all financial institutions that 
opened such private banking accounts for foreign account holders to 
“ascertain the identity of the nominal and beneficial owners” of the 
account. 31 U.S.C. § 5318(i)(3)(A). This provision included, for 
example, the requirement that financial institutions ascertain the 
beneficial owners of accounts opened in the name of foreign 
corporations or trusts."®^ This provision became legally binding in July 
2002 . 


The Patriot Act also directed the Treasury Secretary to promulgate 
regulations further delineating the due diligence obligations of financial 
institutions, and further defining which account holders have “beneficial 
ownership of an account.” Section 312(b) of the Patriot Act; 31 U.S.C. 

§ 53 1 8A(e)(3). In response. Treasury issued proposed regulations in 
May 2002, an “interim final rule” in July 2002, and a final rule in 
January 2006."®^ Each of these rules repeated the legal obligation of 
financial institutions to ascertain the nominal and beneficial owners of 
private banking accounts. 

The U.S. accounts opened by the Wyly-related offshore entities 
must be viewed through this history of evolving AML laws. In the 
United States, the offshore entities opened only securities accounts 


See, e.g., final regulation implementing Section 312 of the Patriot Act, 71 Fed. Reg. 
496, at 509 (“Because of the unique vulnerabilities for money laundering that exist in the private 
batiking context, it is critical that covered financial institutions conduct their own due diligence 
with respect to the beneficial owners of private banking accounts. Senator Levin specifically 
discussed accounts opened in the name of investment advisers, shell corporations, or trusts on 
behalf of other persons, noting that ‘[they] are exactly the types of accounts that terrorists and 
criminals use to hide their identifies and infiltrate U.S. financial institutions. And thus they are 
exactly the accounts for which U.S. financial institutions need to verify and evaluate the real 
beneficial owners.’”). 

See definition of “beneficial ownership interest” in proposed rule to implement 
Section 312 of the Patriot Act, 67 Fed. Reg. 37736 (5/30/02); interim final rule implementing 
Section 312, 67 Fed. Reg. 48348 (7/3/02); and definition of “beneficial owner” in the final rule 
implementing Section 312, 71 Fed. Reg. 496 (1/4/06). 

The requirement that financial institutions ascertain the identity of all nominal and 
beneficial owners of a private banking account is codified at 31 U.S.C. § 1518(i)(3)(A) and 31 
C.F.R. § 103.178(b)(1). The final rule issued in 2006 defines a “beneficial owner” of an account 
as a natural person “who has a level of control over, or entitlement to, the funds or assets in the 
account that, as a practical matter, enables the individual, directly or indirectly, to control, 
manage or direct the account.” 31 C.F.R. § 103.175(b). 
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which, prior to the Patriot Act, operated under fewer legal requirements 
and less scmtiny than bank accounts. When they opened accounts at 
CSFB in 1992, for example, know-your-customer practices at securities 
firms were voluntary, and the SEC exercised no routine oversight. 

When the accounts moved to Lehman Brothers in 1995, the regulatory 
environment was little changed. By the time the accounts moved to the 
securities divisions of Bank of America in 2002, however, the Patriot 
Act had been enacted, AML concerns had heightened, due diligence 
regulations were being drafted, and U.S. securities firms should have 
been on full alert about their obligation to know their customers. 

Beneficial Ownership under U.S. Tax Law. In addition to 
guarding against clients attempting to launder illegal proceeds, U.S. 
financial institutions have for many years been required to help guard 
against tax evasion by reporting client account income to the IRS. These 
reporting obligations have, for years, applied equally to both banks and 
securities firms. 

Under U.S. tax law, any person who makes payments on a 
financial account, such as a bank or securities finn that makes interest, 
dividend, or capital gains payments on a client account, is subject to IRS 
reporting and withholding obligations with respect to the account holder. 
The tax code refers to the person who has these reporting and 
withholding obligations as the “withholding agent,” because under 
certain circumstances they may be required to withhold income from a 
financial account and forward that income to the IRS. 

To carry out the reporting and withholding obligations assigned to 
them under the tax code, withholding agents are required to obtain 
certain information from their account holders. One key item of 
information is whether the account holder is a U.S. citizen or resident, or 
is instead a foreign person. If the account holder is a U.S. citizen or 
resident, the withholding agent must obtain the person’s Taxpayer 
Information Number (TIN), and file a 1099 information return with the 
IRS reporting the person’s name, TIN, and any income paid on the 


>>” The IRS regulations actually require the withholding agent to obtain the information 
from the “beneficial owner” of the account, instead of the account holder. A beneficial owner 
for tax withholding purposes is “the person who is the owner of the account for tax purposes and 
who beneficially owns that income . . . under general U.S. tax principles, including principles 
governing the determination of whether a transaction is a conduit transaction.” 26 C.F.R, § 

1 .1441-1 (c)(6). The regulation states, for example, that a person who receives account income 
as a nominee, agent, or custodian for another person is not the beneficial owner of that account 
income. 
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account during the year.““ For example, the withholding agent must 
include on the 1099 form all payments of interest, dividend, or capital 
gains made to the account. The IRS then uses these 1099 filings to 
determine whether the account holder, a U.S. taxpayer, has reported all 
appropriate account income on their tax return. 

If the withholding agent files a 1099 report, it has no obligation to 
withhold any funds from the account, unless the account holder fails to 
provide a TIN. In the absence of a TIN, the withholding agent is 
required to withhold 28 percent of all income paid on the account and 
send the withheld funds to the IRS, where the account holder may file a 
claim for reimbursement."*’ The purpose of this withholding 
requirement is to ensure that the U.S. account holder pays the tax due on 
U.S. investment income and doesn’t circumvent IRS oversight by failing 
to submit a TIN. 

On the other hand, if an account holder is foreign, rather than a 
U.S. citizen or resident, the withholding agent is required to file a 1042 
or 1042S form with the IRS reporting certain payments of interest and 
dividend income on the account, to withhold 30 percent of that interest 
and dividend income as a tax, and to send withheld funds to the IRS 
where, again, the account holder can file for reimbursement."** Despite 
this withholding obligation, it is possible that, with respect to a particular 
account, a foreign account holder will be subject to little or no tax and 
no 1 042 form will have to be filed. The primary reason is that, while 
U.S. law requires foreign account holders to pay tax on certain interest 
and dividend income, it imposes no tax at all on capital gains paid on 
accounts held by foreign account holders."*’ Foreign account holders 
who construct investment portfolios that produce little or no interest or 


26 C.F.R §§ 1.6042-2 (dividends); 1.6044-1 (brokerage transactions); 1,6049-4 
(interest). Certain exemptions not relevant to this case history apply to the 1099 filing 
requirement. A Taxpayer Information Number is either an individual’s social security number 
or a number assigned to the entity by the IRS. The v/ithholding agent is not required to withhold 
any portion of income reported to the IRS on a 1099 form. 

26 U.S.C § 3406(a) and (b)(3). 

"™ 26U.S.C. § 1441(a). In some cases where a tax treaty has been signed, a rate lower 
than 30 percent is used. Although these withholding regulations have been in place for almost 
ten years, many banks, securities firms, and other withholding agents have inadequate systems in 
place to ensure compliance. In response, the IRS began a major push to improve compliance. In 
2004, the IRS announced a Voluntary Compliance Program that gave withholding agents until 
March 31, 2006, to voluntarily disclose and resolve deficiencies in their withholding systems 
before IRS commenced more aggressive enforcement action. See Rev. Proc. 2004-59, 2004-2 
CB 678; Rev. Proc. 2005-71, 2005-47 IRB 985. 


26 U.S.C. § 861(a). 
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dividend income, thus, may be free of all or most taxation on the 
account. 

Another key issue for withholding agents is how to handle 
accounts that are opened in the name of one person to benefit another. 
The regulations provide that withholding agents are supposed to report 
account income only for the true beneficial owner of the account’s 
assets, and not for any nominee or intermediary that is managing the 
account on behalf of the beneficial owner.’*’® Section 1. 1441-l(c)(6) of 
the withholding regulations, for example, defines the “beneficial owner” 
of an account as “the person who is the owner of the [account] income 
for tax purposes . . . under . . . generally applicable tax principles.” 
Similarly, the regulations state that, for accounts of entities such as 
partnerships and trusts, it is the partners, grantors, and beneficiaries — 
not the partnerships or the trustees — that are the beneficial owners of the 
accounts and for whom account income must be reported.'*” 

As a practical matter, to determine whether the beneficial owner of 
an account is a U.S. person subject to 1099 reporting or a foreign person 
subject to 1042 reporting, the withholding agent typically asks the 
account holder to fill out a withholding certificate in which the account 
holder is required to identify the beneficial owner of any account 
income. U.S. account holders fill out W-9 Forms and are required to 
supply their identifying information, including a TIN. Foreign account 
holders fill out W-8 Forms, of which there are two types, the W-8BEN 
and the W-81MY. The W-8BEN form is supposed to be filled out by 
account holders who are the direct beneficial owners of the account 
assets. These account holder are supposed to supply a TIN if they have 
one, and name the foreign country of which they are a resident. W- 
8IMY forms are supposed to be filled out by account holders who arc 
holding account assets as an intermediary for another person. 
Intermediaries include, for example, trusts. An account holder who is an 
intermediary is required to file both a W-8IMY form for itself as well as 
a W-8BEN form for each beneficial owner of the account assets."’^ 

IRS regulations state that a withholding agent may rely on the 
withholding certificate to treat an account holder as foreign, unless it has 
“actual knowledge” or “reason to know” that the certificate is false. 
Treas. Reg.§ 1.1441-7(b)(l). The term “actual knowledge” is not 


26C.F.R. § l,1441-l(b)(v). 

26 C.F.R. §§ 1.1441-5(c)(l) and (e)(3). 

See IRS Publication 515, “Withholding of Tax on Non-Resident Aliens and Foreign 
Entities,” (Rev. January 2006). 
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defmed. Subsections 1 . 1 44 1 -7(b)(2) through ( 1 0) contain detailed rules 
for determining when a withholding agent has “reason to know” that a 
withholding certificate or supporting documentation is false or 
unreliable. Subsection (b)(2) provides a general rule, defining “reason to 
know” as information that would cause a reasonably prudent person to 
question the claims made. Other subsections provide more narrow tests, 
which in some cases appear to allow financial institutions to rely on 
documentation supplied by an account holder even if other information 
suggests the documentation may present an incomplete or misleading 
picture."^^ For example, if an allegedly foreign account holder provides 
a financial institution with a U.S. address, thereby suggesting it may be a 
U.S. resident, the account holder can also provide documentation 
showing that it is organized under the laws of a foreign jurisdiction, and 
the financial institution apparently may then rely on that documentation 
to treat the account holder as foreign and not subject to 1099 
reporting. 

The regulations do not explicitly address the filing obligations of a 
withholding agent that, for example, has actual knowledge that an 
account holder is an offshore shell corporation or trust that is controlled 
by a U.S. taxpayer.”’^ In such a situation, the U.S. taxpayer may qualify 
as the beneficial owner of the account assets on several grounds, 
including legal theories treating the nominal account holder as an agent 
of the taxpayer, as a sham corporation or trust, or as a “controlled 
foreign corporation” or “grantor trust” whose income must be attributed 
to the U.S. taxpayer who controls it. 

In the case of the Wyly-related offshore entities, all of the offshore 
corporations and trusts filed W-8BEN forms representing that they were 
foreign persons and beneficially owned the account assets, even though 
their investment activities were being directed by and benefitting U.S. 
taxpayers. CSFB, Lehman Brothers, and Bank of America apparently 
never filed 1099 forms for any of these accounts, even though the key 
broker, Louis Schaufele, knew that the foreign entities were closely 
associated with the Wylys who were directing their investment activities. 


See, e.g., Treas. Reg, §1.1 441 -7(b)(4). 

Compare, e.g., subsection 1.1441-7(b)(8)(ii) (providing that documentary evidence is 
considered unreliable to establish foreign status of an account holder where tlie withholding 
agent has a U.S. mailing or residence address for the account) with subsection 1.1441- 
7(b)(8)(ii)(B) (providing that the withholding agent may treat an account holder that is an entity 
as a foreign person even if it has a U.S. mailing address for the account, if the withholding agent 
has a document showing that the entity is ‘‘actually organized or created under the laws of a 
foreign country”). 

A financial institution may acquire this knowledge, for example, after conducting a 
due diligence review as part of its anti-money laundering (AML) program. 
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(b) CSFB, Lehman Brothers, and Bank of America Accounts 

From 1992 until 1995, CSFB opened about 20 securities accounts 
for Wyly-related offshore trusts and corporations, as well as for 
Maverick’s offshore funds."’® Over a seven-year period from 1995 until 
2002, Lehman Brothers opened about 125 securities accounts for the 
Wyly-related offshore entities."’^ Over a three-year period from 2002 
until 2005, Bank of America opened about 65 securities accounts."®* At 
each institution, the key broker handling the accounts was Louis 
Schaufele. 

Despite the involvement of dozens of offshore entities, frequent 
multi-million-dollar wire transfers across international lines, and the 
continual tightening of U.S. AML laws, none of these financial 
institutions ever required the account holders to disclose the names of 
the persons behind them. Even after passage of the 2001 Patriot Act, the 
imposition of stiffer AML requirements on foreign account holders with 
private banking accounts in 2002, and issuance of SEC regulations 
requiring identification of beneficial owners in 2003, Bank of America 
allowed the accounts to continue operating while accommodating the 
refusal of the offshore entities to identify their beneficial owners. In 
addition, all three financial institutions allowed the offshore entities to 
file W-8 forms and represent that they were foreign owners of the 
account assets, even though they were shell offshore entities whose 
investment activities were being directed by the Wylys and their 
representatives, and whose account income was benefitting Wyly 
interests. 

Accounts Move to Bank of America. At the time the Wyly- 
related offshore entities opened securities accounts at CSFB in 1992, 
very little know-your-customer information about securities account 
holders was required under L.S. law. The same was true in 1995, when 
the accounts moved to Lehman Brothers. Mr. Schaufele knew and 
informed both institutions that the offshore accounts were associated 
with the Wyly family, but insisted that each account be treated as an 


See CSFB list of accounts (CSFB0015938-41)(showing accounts from 1992 to 1995). 

See Lehman Brothers list of accounts prepared by the Subcommittee Minority Staff 
(showing accounts from 1995 to 2002). 

See Bank of America list of accounts provided to the Subcommittee on 10/24/05 
(produced without bates numbers)(showmg accounts from 2002 to 2005), 
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independent legal entity. In 2002, Mr. Schaufele left the firm and 
moved to Bank of America, taking the offshore accounts with him.'’**® 

Mr. Schaufele had begun employment negotiations in the fall of 
2001, and told Bank of America in September that he was willing to 
make the move.’^®® He received a formal job offer in January 2002, from 
the Private Client Services division of Banc of America Securities 
(BAS).'^®' BAS was one of at least two securities divisions within Bank 
of America. The Private Client Services division catered to wealthy 
individuals and was the securities equivalent of Bank of America’s 
Private Bank that already administered a number of domestic bank 
accounts for the Wyly family. 

On February 14, 2002, Mr. Schaufele sent Sam and Charles Wyly 
an email explaining that, unlike Lehman Brothers, where the offshore 
account holders were sometimes treated as related accounts, each of the 
offshore accounts would come into BAS as “a totally separate entity 
without any linkage,” which he would work to maintain. (BA007662) 
On February 19, 2002, Ms. Boucher emailed Ms. Robertson that “Lou’s 
move to B of A was final last week. Sam & Charles have consented to 
moving all their stuff with him,” including the offshore accounts. 
(PSI_ED00009278-79). 

Mr. Schaufele’s employment with BAS officially started on 
February 19, 2002.'“^ That same day he alerted Ms. Boucher to his 
willingness to travel to the Isle of Man and send his assistant, Michele 
Crittenden, to the Ca 3 mian Islands to expedite the BAS account opening 
process for the Wyly-related offshore entities. He also sent an email 
to the trustees of the Wyly-related offshore trusts, explaining his move to 
Bank of America. He wrote that, “assuming that you want to move the 
relationship,” he would send account opening documentation and travel 
to the Isle of Man the following week to pick up the signed documents. 
The next day, the trustees responded that they were “considering with 


For more information, see the discussion of Lehman’s concerns and how this issue 
was handled in the Report section on Converting U.S. Securities into Offshore Cash, above. 

See 9/9/01 email from Mr. Schaufele to Jeff Spears at Bank of America (BA054831- 
32)(discussing plans to move to the new job). 

1/16/02 letter from Banc of America Securities to Mr. Schaufele (BA055294). 

2/19/02 email from Cindy Kellen at BAS to Virgil Harris and Mr. Schaufele (BA 
056293)(“Lou is the only member of your team that is effective with BAS as of Monday, Feb. 
19*'’.”). Mr. Schaufele brought two Lehman employees with him to BAS, Michele Crittenden 
and Virgil Harris. 

2/19/02 email from Mr. Schaufele to Ms. Boucher (BA083458). 
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the Trust Protectors” the future of the existing Lehman accounts, and 
would be in contact shortly. Mr. Schaufele responded that he had taken 
the liberty of sending the account opening documentation via overnight 
delivery, and would be in the Isle of Man the following week. The Isle 
of Man personnel apparently executed the documents on February 26 
and 27, 2002, while the Cayman personnel executed their documents on 
March 12, 2002. In all, 32 offshore corporations and one offshore trust 
submitted documentation to open BAS accounts during Mr. Schaufele ’s 
first month at BAS. 

Even after the 33 forms were submitted, however, BAS did not 
immediately open the accounts. BAS compliance personnel expressed 
concerns and asked a number of questions about the offshore entities. 

At the time, compliance personnel at all U.S. securities firms were 
facing deadlines under the 2001 Patriot Act to establish fonnal AML 
programs, verify the identity of their customers, and to develop systems 
to identify and report suspicious activity to law enforcement. Among 
other provisions was a requirement, due to become effective in July 
2002, that securities firms “ascertain the identity of the nominal and 
beneficial owners” of all private banking accounts opened or maintained 
for foreign account holders, which was exactly the type of BAS Private 
Client accounts being opened for the 33 offshore entities. 

BAS compliance personnel apparently began working on the 
request to open the new accounts even before they received the signed 
account opening documentation. On Friday, March 8, Mr. Schaufele’s 
supervisor in the BAS sales department, Cindy Kellen, sent him the 
following message: 

“[I] just got off the phone with our Compliance folks and 
next step is we have to run all the principals thru CDC 
[Compliance Data Center]. . . . Tom and I will be responsible 
for reviewing and approving all the activity in these accounts 
and as part of the ‘Know Your Customer’ requirement, will 
need to get comfortable with these entities.”‘^°^ 


See 31 U.S.C. § 5318(i)(3)(A). In addition, the SEC promulgated a regulation in 
2001, which, among other provisions, required brokers to obtain the name and address of each 
account’s “beneficial owner.” 17C.F.R. § 240.17a-3(a)(9). For corporate accounts, the rule 
required beneficial ownership information only for the persons actually transacting business on 
the account. This regulation became effective in May 2003. 

3/8/02 email from Sales Supervisor Cindy Kellen to Michele Crittenden and Mr. 
Schaufele (BA056104). Apparently die Compliance Data Center was used by BAS to run 
background checks on proposed account holders, as part of BAS’ anti-money laundering efforts. 
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Ms. Kellen also sent Mr. Schaufele a list of eight account transactions 
from the latest Lehman account statements for the offshore entities that 
had raised compliance concerns, including wire transfers that had moved 
$15 million through the Samia and Greenbriar accounts on the same 
day.’^®® Mr. Schaufele responded with assurances that he had known the 
customers for many years and would obtain explanations for the specific 
transactions, adding: “I don’t know how familiar you are with offshore 
corp. Usually they are set up for a reason that being asset protection or 
tax deferral.”'^®’ A few days later, another sales employee wrote to the 
supervisor that, “I just spoke with Jerry Timmons to get a better feel for 
our experience with offshore entities such as these. He confirmed that 
entities such as these are not unusual. 

On Monday, March 1 1, Mr. Schaufele’s assistant, Ms. Crittenden, 
provided additional information about the specific account transactions 
that had been questioned. She wrote in part: “These entities use the 
Lehman Brothers accounts as a vehicle to hold publicly traded 
investments and to pool excess funds that are not currently invested in 


im 3/g/02 email from Ms, Kellen to Mr. Schaufele and Ms. Crittenden (BA056097). 
3/8/02 email from Mr, Schaufele to Ms. Kellen (BA056096). 

i 2 o« 3/11/02 email from Thomas Sailors to Ms. Kellen (BA056077). Other 
documentation confirms that Bank of America routinely administered accounts for offshore 
entities associated with wealthy clients and had developed procedures and paperwork 
requirements to handle these accounts. For example, when Compliance personnel questioned a 
$1.2 million journal of cash from an Elegance account to a Soulieana account, (BA077033), it 
identified the problem as missing documentation. (BA069730) BAS personnel explained: 
“[W]e recently processed a journal for [Elegance], ironically one of these offshore accounts. 
BAI does have paperwork policy on offshore trust accounts ... normally these accounts are 
opened through Bank of America in the Cayman Islands but occasional third party PIC [Private 
Investment Corporation] accounts are allowed by the Risk Committee, I am assuming these 
accounts were approved during conversion. The issue we are having with this account is that it 
does not have the required paperwork on file to process money movement requests. The 
paperwork requirements for PIC accounts are as follows: 

• BAI Corporate Account Agreement & Enabling Resolutions signed by the 
Trust Officers managing the account. ... 

• Depending on the underlying customer we require different paperwork. When 
the underlying customer is a corporation we require Articles of Incorporation, 
if it's a trust we require their Trust Document ... if it's an LLC they can 
provide us our LLC form. 

• BAI has our own KYC forms for PIC accounts, we need these signed by the 
Bank 

Wc processed a recent $1.2 million journal for the above account without this appropriate 
paperwork as an exception, we need to get all this paperwork on this account (and any other 
offshore trusts you may have — if you plan on moving money out of them) to satisfy this 
exception.” 3/26/04 email from Cheiyl Thompson, BAS Regional Operations Manager, to Lori 
Sensing, Private Bank Sales Manager (BA007690). 
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Other investments, as such some of the activity is rel ated to proceeds of 
sales or redemptions from other investments that cleared directly 
through the entities’ Bank of Bennuda accounts. She also briefly 
described the circumstances behind several wire transfers. For example, 
she explained that a $ 1 million wire transfer from Soulieana covered “an 
unexpected capital call on a real estate development that a related 
company [had] invested in.” She described the $15 million wire 
transfers between Sarnia and Greenbriar as transfers between “wholly 
owned subsidiaries of the same parent.”’^'® While this description was 
not technically accurate — Sarnia was owned by the Lake Providence 
International Trust, and Greenbriar by the Delhi International Trust - 
both trusts had been settled by Sam Wyly, a fact not mentioned in the 
email. In any event, the information appeared to satisfy BAS 
Compliance, as no further questions were asked about the transactions. 

Another standard part of BAS’s know-your-customer effort was to 
check the names of account signatories and beneficial owners against a 
database that, for example, listed known terrorists, drug traffickers, and 
other persons barred from transacting business at U.S. financial 
institutions. On Friday, March 8, a list of 19 employees from the Isle of 
Man offshore service providers that serviced the Wyly-related offshore 
entities, each of whom planned to act as an account signatory, were 
submitted for a CDC background check. On March 11, BAS 
compliance told Ms. Kellen that nothing negative had shown up and, 
“[bjased on the results and the questions and answers you have received 
I think you have done adequate due diligence. 

The next day, Ms. Kellen told BAS Compliance that another 
person in the BAS sales department, Tom Sailor, had indicated that, 
while he was comfortable with the offshore accounts based on his 
conversation with Mr. Schaufele, he would not tell her the family name 
behind the entities because Mr. Schaufele said the family was 
“extremely worried about being linked to these accounts. In 
response, a BAS compliance manager asked Ms. Kellen to “ring me 
when you have a chance.” Later that day, Ms. Kellen requested a CDC 


«09 3 /j J/Q2 email from Ms. Crittenden to Ms. Kellen (BA007597). 

Id. The recipient of the wire was Stargate Farms, Ltd. [Tyler Trust], which passed 
the money on to Stargate Horse Properties, Inc., a Nevada corporation, ultimately for 
construction costs with respect to Emily Wyly Lopez’s horse farm titled in the name Stargate 
Sport Horses LP. See 3/12/02 fax from Trident Trust to Michele Boucher (BA0441 66-67). 

3/8/02 email from Ms. Kellen to James Wu (BA056097). 


3/11/04 email from Carol Bonina to Ms. Kellen (BA056009). 

3/12/02 email from Ms. Kellen to Carol Bonina in Compliance (BA055983). 
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backgroimd check on Sam Wyly, presumably because BAS compliance 
had disclosed to her the family behind the offshore accounts.'^'"’ 

By the end of the following day, March 13, BAS compliance had 
provided verbal approval to open the accounts, but a more senior 
compliance officer declined to provide written approval until BAS had 
“one more thing, documentation on the identities of the account 
holders. BAS did not have this information for any of the 33 new 
accounts. Both the 2001 Patriot Act and 2001 SEC regulation contained 
provisions that would require financial institutions to ascertain the 
beneficial owners of their accounts, but neither of these provisions had 
yet taken legal effect. Mr. Schaufele apparently resisted pressing the 
offshore entities for this information, and a round of discussion 
followed. 


The next day, March 14, a compromise was apparently reached in 
which BAS compliance agreed to allow the account opening process to 
go forward, while waiting for additional documents to arrive. Moreover, 
BAS compliance had agreed to obtain the documents, not from the 
“local family from Texas,” but from the “primary individuals 
responsible for communicating with BAS,” in other words the offshore 
personnel authorized to administer the accounts and act as account 
signatories; 

“Please do not forward this email! 

As discussed today ( in great detail). Please send your 
approval to Adrian Woods in new accounts to open the series 
of foreign accounts for the Dallas office today. As we talked 
about these offshore entities are holding investment 
companies vehicles ultimately owned by a trust. The trust is 
established by a local family from Texas. The source of the 
wealth is from a software company and a consumer retail 
chain. While the trust does not have an account here the 
broker has had the relationship for 10 years. We know full 
well the family however confidentiality is critical to this 
relationship and the assets are technically completely 
separate from the family as the stock of the corporations is 
owned by ‘the trust’. The family has also a relationship with 
the private bank. 

While we have all the BAS documents executed we have also 
asked for verification of the primary individuals responsible 


3/12/02 email from Ms. Kellen to James Wu and Allen Ching (BA055940). 


1213 


3/14/02 email from Jeff Spears to Tom Sailor (BA055903). 
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for communicating with BAS (drivers licensee, passport etc) 
and the official articles of incorporation or like document. 

We are requesting that the accounts be opened so we can start 
the ACAT [Automated Customer Account Transfer] from 
Lehman. The broker understands that if we do not get the 
documentation that we need in 30 days the accounts will be 
restricted.”' 

Later the same day, Ms. Crittenden emailed the Isle of Man 
offshore trustees requesting additional documents from them due to the 
“increased scrutiny for offshore entities in the US now.”'^'" She wrote: 
“We are just trying to show that we have done our due diligence. I think 
if we could get some additional documentation from you ‘for the file’ it 
would be very helpful.” She requested copies of articles of 
incorporation for the offshore corporations and, “[a]s crazy as this may 
sound, . . . proof of identification for all corporate officers i.e. drivers 
license or passport.” IFG responded: “Don’t worry, we are used to 
being asked for this kind of information.” 

Over the next week, the Isle of Man offshore service providers sent 
the requested documents, including incorporation certificates and 
photocopies of drivers licences and passports for the persons acting as 
nominee officers and directors of the offshore corporations, all of whom 
were employees of the offshore service providers.'^'® By March 26, 
2002, the only outstanding documents were W-8 forms needed for two 
accounts, Devotion and Relish.'^'® 

At one point, Ms. Kellen compared the incorporation papers with 
the current account signatories, and noticed that tire names of the listed 
persons were different. She asked Ms. Crittenden: “Are these folks 
employees of Trident Trust? Are they still involved in these entities? 
Does the ownership of these entities change hands often?” Ms. 
Crittenden responded: “Fm sure that in 1992 those people were 
employees of Trident as Franeis and the others are now. I assume 
employment changes for these people as it does for all of us 
occasionally. If they are no longer employed by Trident, they would no 


3/14/02 email from Laura Smith to Gerard Timmons (BA055891). 

3/1 5/04 email from Ms. Crittenden to Aima Benbatoiil at IFG, Andy Wallis at 
InterContinental, and Francis Webb at Trident (BA055866). 

i 2 i« example, documents supplied for the Relish account included certified copies of 
the Relish incorporation certificate and articles of association, and photocopies of the Isle of 
Man passports of four IFG employees serving as Relish’s officers and directors. (BA043895). 

3/26/02 emails from Susan Stephenson at Bank of America to officials at BAS 
{BA075667-68). 
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longer be involved with said entities. ... I don’t believe the ‘ownership’ 
of the entities has ever changed.”'^^'’ This email shows that BAS was 
fully aware that it was getting know-your-customer information for 
nominee officers and directors, rather than for the true beneficial owners 
of the offshore entities. 

The 33 accounts for the Wyly-related offshore entities were opened 
by BAS in March 2002, about a month after Mr. Schaufele began 
employment there. Apart from the CDC background check on Sam 
Wyly, all of the know-your-customer documentation obtained by BAS 
related to Isle of Man and Cayman residents who had no beneficial 
interest in the account assets. None of the account opening 
documentation identified the Wyly family as the U.S. persons behind the 
offshore entities; none stated that the 33 accounts had been opened 
together and the entities were related to each other; and none named the 
beneficial owners of the accounts despite Patriot Act requirements due to 
go into effect a few months later. 

Beneficial Information for Tax Purposes. Also in March 2002, 
in connection with the opening of the accounts for the Wyly-related 
offshore entities, Banc of America Securities secured a W-8BEN form 
from each account holder. All but one of the nominal account holders 
were Isle of Man or Cayman corporations; the remaining account holder 
was an Isle of Man trust. The W-8BENs were generally signed by one 
or more Isle of Man or Cayman nominee directors of the relevant 
offshore corporation certifying that the corporation was foreign and 
beneficially owned the account assets. 

Evidence cited elsewhere in this Report indicates that Mr. 

Schaufele knew that the offshore corporations were paper operations 
with no employees or offices of their own, and that the Wylys and their 
representatives were directing their investment activities. Soon after 
beginning work at BAS, Mr. Schaufele commented to his superior when 
discussing the offshore entities: “I don’t know how familiar you are 
with offshore corp. usually they are set up for a reason that being asset 
protection or tax deferral.”’^^^ Besides Mr. Schuafele, the evidence 
shows that other BAS personnel knew that the account holders were 
offshore entities, that the accounts were being processed as a group, and 
that they were associated with the Wylys, but there is little evidence that 


nao 3/27/02 emails between Ms. Kellen and Ms. Crittenden (BA055795). 

See, e.g., W-8BEN for Relish Enterprises, Ltd. (BA044220). 

See Report section on Converting U.S. Securities into Offshore Cash, above. 
3/8/02 email from Mr. Schaufele to Ms. Kellen (BA056096). 
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Mr. Schaufele’s BAS colleagues pressed him to explain or detail the 
relationship between the Wylys and the offshore entities. 

For tax purposes, BAS aeeepted the W-8BEN forms provided by 
the Wyly-related offshore entities and apparently did not file any 1 099 
forms with the IRS reporting their aceount income. 

(c) NFS Requests Beneficial Ownership Information 

The Wyly-related offshore entities opened 33 accounts at Bank of 
America in March 2002. More followed in the following months. All 
were securities accounts in the Banc of America Securities division. All 
were opened and administered by Mr. Schaufele and his team, Michele 
Crittenden and Virgil Harris, each of whom was employed by the BAS 
Private Client division and reported to the BAS sales department. 

In August 2003, Bank of America decided to reorganize its 
brokerage operations. As part of that reorganization, it moved all non- 
institutional brokerage accounts, including the Wyly-related offshore 
accounts, from Banc of America Securities (BAS) to Bank of America 
Investment Services (BAI), its retail brokerage subsidiary. After the 
reorganization, Mr. Schaufele and his team members continued to 
manage the Wyly-related offshore accounts, but did so using BAFs 
systems. In addition, all three were moved to the Bank of America 
Private Bank. Mr. Schaufele reported to Lori Bensing, the Private Bank 
Sales Manager; her superior, Phil White, the Private Bank Market 
Executive, and his superior, Timothy Maloney, the Private Bank 
President for the Central Region. 

One key difference between BAS and BAI was how they cleared 
their clients’ securities transactions. While BAS had processed all of the 
securities transactions engaged in by its clients, BAI used an outside 
securities firm as its clearing broker.'^^'* BAFs clearing broker was 
National Financial Services (NFS), which is a subsidiary of Fidelity 
Investments, a major securities firm. For this reason, after the 


Clearing brokers are often large securities firms tliat perfomi back-office and other 
services for other securities firms, including maintaining client records, executing client trades 
on the exchanges, and performing the withholding agent duties. They perform these services for 
“introducing” brokers who find and manage the client relationships, and contract with the 
clearing broker for the clearing services. Banc of America Securities cleared its own securities 
transactions, but Bank of America Investment Services contracted with an outside party to clear 
its transactions. 
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reorganization, BAI converted the Wyly-related offshore accounts to 
clear through NFS.’^^^ 

In response to the 2001 Patriot Act, NFS, with the support of its 
parent Fidelity Investments, initiated a major overhaul of its AML 
controls to strengthen its ability to monitor account activity and identify 
potentially suspicious transactions posing money laundering risks. Its 
new AML controls included an electronic surveillance component that 
could identify securities transactions that met certain parameters. For 
example, the surveillance system could identify wire transfers that 
exceeded a specified threshhold amount, or account transactions that 
transferred cash or securities by journal entry to an apparently unrelated 
account. Transactions that met these and other specified parameters 
were automatically listed on an AML “exception report” that NFS 
compliance personnel then examined and attempted to resolve. 
Typically, NFS personnel asked the broker handling the customer 
relationship for additional information about the transaction in question. 
If NFS was unable to obtain information resolving its concerns, NFS 
could refuse to clear the account, either by limiting or freezing permitted 
transactions or by closing the account altogether. This system was 
already in place when Bank of America moved the Wyly-related 
offshore accounts to BAI in August 2003. Soon after the accounts were 
switched, they began setting off AML alarms within the NFS 
surveillance system due to wire transfers and journal entries involving 
millions of dollars. 

In September 2003, for example, NFS asked BAI about $432,000 
in wire transactions between Ms. Boucher and three offshore entities 
named Two Oceans, Brown Dog, and Altonco.’^^* This inquiry 
produced a flurry of emails and a due diligence investigation by NFS 
between September 12 and November 20, 2003, over the beneficial 
ownership of those accounts and their relationship to Trident Trust. 

The issue was apparently resolved after Ms. Boucher disclosed that the 
corporations were under her direction. 

In January 2004, the NFS surveillance system flagged transactions 
involving Devotion. An NFS risk analyst asked BAI about the account, 
pointing out that Devotion was an offshore corporation in the Isle of 


8/20/03 email from Tai'a Hall al Bank of America to Ms. Crittenden with a list of 
NFS clients (BA073 178-85). 

9/1 2/03 email from NFS to BAI (BA007670). 

'==■' See 9/22/03 email from Scott Chandler to Denise Wollard (BA057379-80)(“Michcle 
Boucher is the Directorate of the corporations listed below.”). See also 1 1/5/04 letter from Ms. 
Boucher to BAI (BA148314-15)(disclosmg she beneficially owned the three corporations). 
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Man, held mostly cash in its securities account, engaged in minimal 
investment activity, and engaged in numerous wire transactions with 
apparently unrelated parties, including the LaFourche Trust, Red River 
Ventures 1, and Queensgate Bank and Trast.’^^* NFS asked a series of 
questions, including why the account was acting like a money conduit, 
what the relationship was between the account and the third parties, and 
the identity of the beneficial owner. NFS asked BAI not to alert the 
customer to the NFS inquiry and requested a response in ten days. 
(BA008159). 

BAI discussed the account internally, but did not respond to NFS 
until NFS sent a followup request two weeks later. In response, BAI 
produced accormt records, a copy of the W-8BEN for the account, and a 
copy of Devotion’s articles of incorporation. It also offered the 
following explanation: 

“Devotion Ltd. is an offshore corporation (Incorporated in 
the Isle of Man), which serves as an investment entity. The 
beneficial owner of the entity is an offshore grantor trust . . . 
the beneficiaries of which are U.S. individuals. The 
securities in the account are owned by the entity. The 
relationships to the third party groups referenced in the e- 
mail we believe are strictly for investment purposes (both 
incoming and outgoing wires). We believe the entity would 
have no problem in providing additional details, in a macro- 
sense (ex. Real estate purchase, etc.) for what the wire 
transfers are for.”‘^^® 

Resisting Disclosure of Beneficial Owners. In February 2004, 
NFS and BAI began a discussion that was to consume most of a year 
regarding the beneficial ownership of not only the Devotion account, but 
a widening number of accounts held by the Wyly-related offshore 
entities. Essentially, through increasingly senior officials at both 
companies, NFS pressed for tlie names of the beneficial owners of the 
accounts, but BAI resisted demanding the information from its clients. 
Compliance personnel, lawyers, brokers, and private bankers got 
involved. BAI’s key broker, Mr. Schaufele, told the trust protector, Ms. 
Boucher, and the trustees, orally and in email communications, that the 
bank needed the beneficial ownership information, but the offshore 
entities steadily resisted providing it. BAI finally sent a written request 
for the information in October 2004. The offshore entities responded 


1/13/04 email from NFS risk analyst Zach Pinard to BAI ( BA008 159). 

1/29/04 fax from Margo Hursh of BAI Compliance, to Zach Pillard (BA007849). 
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with a letter asking why the information was needed, what it would be 
used for, and what steps Bank of America would take to protect its 
confidentiality. By then, the Manhatten District Attorney had served 
subpoenas on the Bank seeking information about the accounts held by 
the Wyly-related offshore entities. By the end of 2004, Bank of America 
closed the accounts. 

The beneficial ownership debate began in early February 2004, 
when BAI’s own compliance personnel inquired about six accounts for 
offshore entities called Balch, Bubba, Elegance, Katy, Quayle, and 
Soulieana. All six had appeared on BAI’s Large Margin Debit Report, 
because they all had large positions in Michaels stock. BAI compliance 
asked BAFs business unit about any relationship between the accounts 
and the reason for the concentrated position in Michaels stock. At 
about the same time, NFS asked BAI compliance for information about 
the same accounts. BAI responded that it was already examining the 
accounts intemally.'^^' On February 18, BAI told its compliance 
personnel the following: 

“Each account is a separate corporation. There is no 
relationship between the corporations other than the original 
grant of options of Michael’s Stores from the grantor to set 
up the corporations. These are offshore corporations which 
serve as investment entities. The beneficial owners of the 
entities are offshore grantor trusts . . . the beneficiaries are 
U.S. individuals.”'"^^ 

Handwritten notes on the February 18, 2004, BAI compliance 
department email suggest that Mr. Schaufele or his team had disclosed 
that the trust beneficiaries were Wyly heirs, but stated there was no 
Wyly control of the stock. 

BAI compliance forwarded the email describing the accounts to 
NFS Compliance which immediately asked additional questions about 
the accounts; 


2/6/04 email from Steven Hudgins, BAI Compliance officer, to Deni.se Wollard, BAI 
Market Administrative Manager (BAOl 2815). 

2/1 8/04 email from Margo Hursh of BAI Compliance, to Denise Wollard, BAI 
Market Administrative Manager (BA008301). 

2/18/04 email from Denise Wollard, BAI Market Administrative Manager, to Steven 
Hudgins, BAI Compliance (BA007969-71). 
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“I do have more questions. If all the accounts were funded 
by the same ‘grantor’, then they are all related in that aspect. 

I guess I would want to know the following: 

1) Where did the original stock options come from? 

2) Who/What acted as the ‘grantor’ of the stock options? If 
an entity deposited the shares, who was the owner of the 
entity? 

3) Who are the beneficial owners of all of the grantor trusts? 

4) Copies of the account applications, W8-IMY information 
for the grantor trusts, and if information is being held on the 
grantor trusts themselves, I want to see that information to 
determine which US individuals are the owners of these 
accounts. 

My concern is that I do not believe that this company is 
reporting the ownership of the shares adequately. The fact 
that they are all being treated as separate companies does not 
impact the matter because they clearly have a link due to the 
original deposit. In addition, some of the accounts also 
maintain a control relationship even as independent accounts. 
Therefore, an account like P860 17043 (Quayle Ltd), which 
made a sale of 100,000 shares of Michael’s on 09/02/03 
should have filed a form 144 with the SEC because of their 
control relationship before the sale. Do we have a copy of 
that form on file? This is an important issue that I do not 
believe can be explained in a paragraph and without 
documentation. I know that this issue will take a lot of time 
to resolve, but T do not believe that we understand their 
business, and I want to make sure they are in compliance 
with SEC regulations. Thank you for the preliminaiy 
information. 

BAl compliance sent the NFS questions to BAI who promised answers 
as soon as possible. 

Discussions about the accounts appear to have taken place over the 
next few days. On March 8, 2004, Mr. Schaufele received the following 
message from his supervisor, Lori Sensing: 

“Of the 1 1 accounts that hold concentrated Michaels 
positions, I need to understand the relationship between them 
better. I thought that they had all been set up separately but 
today we got instruction to sell in Elegance and send the 


2/18/04 email to Margo Hursh of BAI Compliance from Zach Pinard at NFS 
Compliance (BA007969). 
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proceeds to Souliana to 1) pay off margin debt 2) add to the 
operating account at Citibank. Can you explain it to me 
again?” {BA006231). 

Mr. Schaufele apparently responded that all the Wyly offshores bought 
Michaels options at the same time, in 1 992 and 1 995, and then 
purchased the stock outright in 1997 and 1998, because Ms. Sensing 
provided that information to BAI compliance on March 11.'^^“* 
Handwritten notes on one copy of this email state: “What/who really 
owns the ‘acets’ and “3/17/04 Margo - Chairman of Board - Michael’s 
— Charles Wyly. they think he is the common thread in all these 
acets.”'^^’ 

Two weeks later, both NFS and BAI elevated the issue within their 
organizations to more senior personnel. NFS Compliance sent an email 
to the NFS Director of Client Services, alerting him to the beneficial 
ownership issue and the 1 1 accounts then in question: Balch, Bubba, 
Devotion, Dortmund, Elegance, Flo Flo, Katy, Pops, Orange, Quayle, 
and Soulieana.’^^® He, in turn, sent the account list to the BAI Group 
Operations Manager, Tom Wiegand, asking him to address the issue. 

Mr. Wiegand forwarded the list to the BAI Deputy Director of 
Compliance, Geoff Rusnak'^^* who, in turn, sent it to BAI’s General 
Counsel Barry Harris. Mr. Harris apparently requested an explanation 
from the Private Bank and received the following explanation from Lori 
Sensing: 

“At conversion, Barry you may remember that we got 
approval to hold several Isle of Man accounts. We have been 
experiencing a lot of difficulty with NFS on these accounts 
since conversion and in particular 1 0 accounts that hold MIK 
stock (Michael’s Stores). These accounts were created a 
number of years ago by trasts and according to the directorate 
the accounts share several of the same beneficiaries (various 
Wyly Family members and various charities). In short, NFS 
thinks that there might be Patriot Act issues and that the stock 
might be affiliated in some way. MUCH of their 


3/1 1/04 email from Ms. Sensing to Steven Hudgins of BAI Compliance (BA007968). 
See 3/1 1/04 email copy belonging to Denise Wollard {BA008300)(emphasis in 

original). 

3/25/04 email from NFS risk analyst Zach Pinard to NFS Director of Client Services 
Steven Worthy (BA029445-46). 

Id. 

3/25/04 email from Mr. Wiegand to Mr. Rusnak (BA029445). 
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misunderstanding stems from a general lack of knowledge of 
the purpose and benefits of offshore accounts. The stock 
transferred in as clean stock but if need be we can go to 
corporate counsel for Michaels and get an opinion (1.7mm 
shares total) or statement that the shares are not affiliated. We 
can also go to the Isle of Man attorney for these accounts and 
get some letter that states that the beneficiaries are not 
terrorists. What we probably cannot do is get a list of the 
names, addresses and social security numbers of the 
beneficiaries. I am afraid that if we can’t provide this that 
they may tell us to move the accounts. We may need 
someone from legal to help us with this (I should mention 
that BAf compliance is satisfied). Your thoughts?” 

BAl’s General Counsel responded that, on the securities issue, 

NFS would probably be satisfied with a written legal opinion that the 
stock was neither control stock held by an affiliate nor restricted, but that 
the Patriot Act issue was more problematic. “I believe that our policies 
require that we know the I’d [identity] of all beneficiaries as required by 
law. If the trustees or beneficiaries are unwilling to disclose, I believe 
that leaves us and NFS with little option.”'^'*” Mr. Schaufele asked in 
response whether it would be sufficient to say that the trust beneficiaries 
were members of the Wyly family subject to the discretion of the 
trustees. Mr. Harris replied that BAI needed specific names in order to 
do the necessary background checks.'^"" Mr. Schaufele held a 
conference call with the trust protectors and legal counsel, and passed on 
the trust protectors’ question as to what would be done with the 
beneficial ownership information.'^'*^ When told the names would be run 
through databases “to check for drug dealers and terrorists and the like,” 
Mr. Schaufele replied: “then I don’t think it is that big of a problem, 
they just want to talk about it, confidentiality is HUGE.”'^'*^ 

On March 3 1 , 2004, Ms. Bensing asked Mr. Schaufele to find out 
if BAI could get the specific names of the beneficial owners of each of 


3/25/04 email from Lori Bensing to Bany Harris, BAI General Counsel, and Mike 
Hearn, BAI Counsel, with copies to Mr. Schaufele and others (BA006209). 

3/25/04 email from Mr. Harris to Ms. Bensing and Mr. Hearn, with copies to Mr. 
Schaufele and others (BA029540). 

3/26/04 email from Mr. Harris to Mr. Schaufele, Ms. Bensing, and Mr, Hearn 
(BA006208). 

3/3 1/04 email from Mr. Schaufele to Ms. Bensing (BA079633), 

3/26/04 email from Mr. Schaufele to Mr. Hearn {BA079635-37)(emphasis in 

original). 
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the 1 1 accounts. Mr. Schaufele immediately responded: “as it stands 
right now, No on beneficial owners but supposedly the certification draft 
letter is forthcoming as is the Michaels Stores opinion of counsel.” 
(BA029708) He sent a second message a few minutes later; “What I 
would like to do is to arrange a conference call with the trustees to talk 
about the certification letter and seeing how we could come to some 
resolution. Someone needs to ask the question what about the other Isle 
of Man accounts we have? NFS does have other accounts in lOM and I 
bet in other tax jurisdictions.” (BA079633) On April 1, 2004, 20 
“certification letters” arrived on behalf of 20 lOM entities managed by 
IFG, including the 1 1 with Michaels stock. The letters certified that IFG 
had done its own “usual accepted Anti-Money Laundering checks” on 
the beneficial owners of the offshore entities, and stated that all results 
were satisfactory, but did not disclose any specific names. (BA008241- 
60) 


Throughout April, NFS continued to press for the beneficial 
ownership information. As of April 16, NFS had told BAI that it was 
“in serious jeopardy of [NFS’] totally shutting down the accounts - not 
just commissions but ALL ACTIVITY.” (BA029766)(Emphasis in 
original). On the same day, a lawyer from Bank of America 
(Corporate)(BAC), Philip Wertz, spoke to Ms. Boucher about the need 
to supply the names. Ms. Boucher indicated that providing the names 
of the beneficial owners would not be a problem, but that it would take 
between four days and two weeks to get the information together. On 
April 19, NFS asked BAI to supply the information no later than April 
30.'^"'® Mr. Schaufele’s assistant commented that “4 days would be 
great. 2 weeks from today is May 3. I can’t control NFS but I will tell 
you that my sense is that we are down to our last chance. All we can do 
is relay the sense of urgency to her, I guess.”'^'*’ Mr. Schaufele replied: 
“We are making a sale today for Dortmund of [Michaels stock] 
(6800shs). They have a capital call for another investment. Can you 
make sure NFS is not going to hang up the funds as we will be getting 
the beneficial owners (my understanding).”’^’** 


Ms. Sensing was passing on a request from Steve Hudgins of BAI Compliance: “I 
just received word from NFS regarding the Michaels Stores accounts. They need the following 
information: . , . The specific names of the beneficial owners for each of the accounts. (I believe 
there are 11 total accounts.) Please respond as soon as possible.” (BA029708), 

4/19/04 email from Ms. Crittenden to Mr. Schaufele (BA080020). 
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On April 23, 2004, Mr. Schaufele began exploring the possibility 
of moving the Wyly offshore accounts back to BAS, which cleared its 
own transactions, did not use NFS, and might ask fewer questions. His 
initial communication with a BAS acquaintance elicited the response 
that BAS’ due diligence requirements “may not be dissimilar to NFS or 
others on the street.” (BA007700). Mr. Schaufele continued to press for 
a return to BAS over the next few weeks, contending that the accounts 
wanted to engage in the type of derivative transactions handled by BAS, 
and would generate sufficient fees to justify the work it would require 
for that division to take on accounts.'^"** 

Ms. Boucher was supposed to be gathering the beneficial 
ownership information, but at the same time was suggesting alternatives 
to full disclosure. One suggestion she offered was to give the beneficial 
ownership information to a third party, which would do the due 
diligence checks and certify to BAI that there was no problem. The third 
party she suggested was Seottish Re,'^^® the Cayman insurance 
conglomerate onee owned by the Wylys and still run by Michael French, 
who was once a trust protector for the Wyly-related offshore trusts. Mr. 
Schaufele explained to Philip Wertz of BAC’s legal department why Ms. 
Boucher was comfortable with Scottish Re, but did not disclose the 
company’s relationship to the Wylys: 

“She has a history with Scottish and would be comfortable in 
their acting in some sort of capacity. Her problem with us is 
that she knows us, but is unable to ascertain if we can keep 
the information confidential (she understands that we would 
give up on legal inquiry). ... I hope that the Scottish Re is a 
viable option. I understand that when you all spoke it was 
mentioned that we could allow a US regulated financial 
institution to act in some capacity so perhaps that can work. 
Scottish has a US sub in Charlotte.”'^' 


See, e.g., 4/29/04 email from Mr. Schaufele to Ms. Boucher (BA07996S)(“Lct me say 
this, if wo were to enter into some type of forward sale with any of the entities that stock would 
be moved out of BAI (this is where you are now) and into BAS. I do not think we would have 
the beneficiary issues. I know this is nuts but BAS deals more with offshore than BAI (yes, we 
are the same company??? go frgure)”); 5/10/04 emails from Mr. Schaufele to BAS personnel 
(BA005632; BA079577)(“I talked to Sam Hocking (prime) about opening acets on his platform. 
He can but says Innes realy wants acets to generate revs, can you speak to Chris and explain 
situation to see if he is OK with that? . . . The only thing [requiring effort] is just holding the 
MDC. I have told offshore if we do this we need to do a fwd to help pay for having acets at 
prime.”). 

1230 4/27/04 email from Ms. Boucher to Ms. Crittenden (BA069251). 

4/29/04 email from Mr. Schaufele to Philip Wertz, BAC legal department 
(BA079964-65). 
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BAFs legal department declined to use Scottish Re, noting that 
insurance companies were not subject to the same Patriot Act mles as 
banks and brokers, and expressing doubt that NFS would be willing to 
rely on a third party. Mr. Schaufele forwarded the legal department’s 
reaction to Ms. Boucher, adding: “I don’t think Scottish Re is going to 


Ms. Boucher’s second suggestion was to provide the names of the 
beneficial owners to BAI, but not to NFS. She proposed that, in lieu of 
receiving the names, NFS receive a certification from BAI that BAI had 
obtained the names and were comfortable with them. BAI forwarded 
this suggestion to NFS which promised to respond by April 29.'^^^ On 
that date, NFS sent the following message to BAI: 

“Sorry to be the bearer of bad news, but regarding the 
[Michaels] accounts, I confirmed with our Anti-Money 
Laundering Officer at NFS that we are not comfortable with 
not receiving the names of the beneficial owners. By not 
knowing the names of the beneficial owners does not allow 
us to fulfill our Patriot Act obligations. I am also being told 
by my AMLO [Anti-Money Laundering Officer] that this is 
the last time that they will be asking for these names. Please 
supply this information to myself by end of day 
tomorrow. 

The message was forwarded to Mr. Schaufele, adding: “NFS’s position 
is they insist on the names themselves. 

Mr. Schaufele’s reaction was immediate: 

“That is not what we wanted to hear. I guess the next 
question is whom can we appeal this to. It is amazing to me 
that a third party can be used in some cases and that NFS 
won’t let BAI act as that third party. In talking with the 
client they are very concerned over NFS having this 
information. I think they are +90% in giving us the 


4/29/04 email from Mr. Schaufele to Ms. Boucher (BA079964). 

4/28/04 email from Jaidip Chanda of NFS to Ms. Bensing of the Private Bank 
(BA087455). 

4/29/04 email from NFS to Mr. Weigand, BAI Group Operations Manager, Ms. 
Bensing of the Private Bank, Michael Hearn and Philip Wertz of the BAC legal department 
(BA029435-38). 

1253 4/29/04 email from Mr. Wertz to Mr. Schaufele and Ms. Crittenden (BA029435-38). 
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informatioii they just don’t want NFS to have it. Their 
reasons are their own but I suspect that they are concerned 
over NFS and have no operating history with them. I would 
like to appeal this decision on the basis that if my client gives 
us the required i nformation (beneficiaries) and we are 
comfortable on the securities side (letter from company that 
this is not affiliate stock) that we tell NFS that we are 
satisfied with the AML and securities issues. I get the sense 
that NFS has other issues here than AML, those being 
security issues with the MIK. Why wouldn’t a letter from 
company counsel or lawyer saying this is not affiliate stock 
and independently owned be sufficient. Why this would not 
be enough is amazing. We are NFS’ largest client. This is a 
very large relationship to BAI and the bank. I really don’t 
want +100mni of assets to leave. Please let me know.” 
(BA066900). 

BAI personnel worried that, if the beneficial ownership 
information were not supplied by the next day, the accounts would be 
restricted from all activity but closing transactions and withdrawals.'^*® 
That evening, however, the BAC legal department announced that NFS 
had agreed to forgo taking immediate action to close the accounts, while 
reserving the right to do what they deemed appropriate if additional 
questionable transactions surfaced; 

“Here is where we are with the Michaels accounts. I 
understand that Michele Boucher has agreed to give Bank of 
America the beneficial ownership information, and has 
requested that we sign a confidentiality agreement. 1 have 
sent a brief draft to the sales folks and hopefully that can be 
worked out by tomorrow afternoon. I spoke with Jai Chanda 
and Carl Brown at NFS and they understand that we will not 
be sharing the beneficial ownership information with them. 

They said that the accounts will not be closed and no 
restrictions would be placed on the accounts. We are not 
giving them at this time a formal reliance agreement of any 
sort. Given that they will not have all the information we 
have in their files, if they flag transactions or issues that raise 
questions or concerns, Bank of America staff may from time 
to time have to have discussions to try to make them 
comfortable that transactions are appropriate and not 
suspicious. If NFS cannot get comfortable on any given 
issue, they may do what they feel they need to do to comply 


1256 


4/29/04 email from Steven Hudgins to Ms. Sensing (BA029435-38). 
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with their regulatory requirements and procedures. I was 
assured that such actions would not include putting 
restrictions on accounts or closing accounts without dialogue 
with Bank of America and an opportunity to work through 
the issue. Long story short, we should still get the beneficial 
ownership information as soon as possible, but we are not 
facing an ultimatum from NFS about account closure 
anymore.”’^''’ 

To carry out Bank of America’s end of the deal, on May 6, 2004, 
Mr. Schaufele sent the following request to David Harris at IFG: 

“[W]e request that you deliver to us the names and city, state 
and country of residence of all entities or individuals who 
directly or indirectly are beneficial owners of the accounts. 

We are requesting this information in order to fulfill our 
obligations under Bank of America’s know-your-customer 
policies and procedures. These policies and procedures are 
part of Bank of America's anti-money laundering and anti- 
terrorism financing program that has been implemented in 
order to comply with applicable United States law, including 
the Bank Secrecy Act (as amended by the USA PATRIOT 
Act). I am sorry for the inconvenience but this appears out of 
my control.” (BA080144). 

On the same day he made this demand for specific infonnation on behalf 
of BAI, Mr. Schaufele was engaged in email and telephone discussions 
with Mr. Harris and Michelle Boucher in which he suggested that they 
might try to satisfy BAI with a response that was more vague and did not 
tie specific names to specific accounts.'^^® He also told Ms. Boucher that 
he was still pursuing moving the accounts back to BAS and cautioned 
her to make sure she had a back up plan in case BAI restricted the 
accounts.'^® Mr. Schaufele also suggested that IFG might be able to 
justify withholding the names of the beneficial owners by contending 
such a disclosure would violate Isle of Man law. He wrote that he had 
just spoken with Philip Wertz in the BAG legal department about this 
possibility: 


4/29/04 email from Mr. Wertz (BA087648). Ms. Sensing replied: “is this the part 
where 1 respond ‘you’re my hero’”? (BA087648). 

5/6/04 email from Mr. Schaufele to Ms. Boucher (BA080141). 

5/6/04 email from Mr. Schaufele to Ms. Boucher (BA080144). 



558 


-393- 

“Can you get me a couple of things: We are going to go to 
our int’l attorney and ask about a lOM law that might 
prohibit them from releasing the names. You used a term for 
some law you had in Cayman’s but anjnhing you can get me 
will be great (if possible today on this). Also can you get 
Meadows Owens to give me a brief legal note as to why they 
feel you cannot give the names up voluntarily. I think if he 
saw this argument this would help immensely. Also if you 
have opened accounts elsewhere recently and they have not 
required owners if appropriate what firms did this as maybe 
we could ask their legal as to why or how they see it that it is 
not needed (you may feel not appropriate and I 
understand).”'^®® 

Mr. Shaufele later wrote to Mr. Wertz: “Michelle is getting us 
something from Meadows Owen and also on the TOM. The term that 
she spoke of in the Caymans was a law regarding the preservation of the 
confidentiality relationship. She said they have something like it in lOM 
but in banking law and she is getting. As an aside they have opened 
accounts in the last 6 months they have opened accounts with Morgan 
Stanley and US Bancorp.”’^®' Mr. Wertz replied: “According to our 
IPB attorney, Caymans (and likely lOM) do have confidentiality laws 
that state unauthorized disclosure of client information is prohibited. In 
order to give the names, the trustee/director may need to get consent of 
their beneficiaries to do it. Our Cayman’s trust office goes through this 
as well. We’ll see what they say, but I still think it is more based on not 
wanting to give the information rather than not able to.”'^®^ In response 
to this last comment, Mr. Schaufele told Ms. Bensing that the legal 
confidentiality issue had been raised by the Isle of Man administrators: 
“Phil is correct, these folks do not want to give the names. As a last 
resort they were and then found that there are adverse legal effects if 
they did. Boucher is getting supporting docs on this. One thing you 
might mention to Phil /which I alluded to) is that the probable 
beneficiaries are extremely large PB [Private Bank] clients (my guess is 
+lmm revs. Obviously we don’t know the exact beneficiaries but good 
idea . . 

On May 1 1, 2004, Mr. Schaufele received a letter from IFG, then 
the offshore trustee, declining to provide the requested beneficial 


i 2 « 5 / 5/04 email from Mr. Schaufele to Ms. Boucher (BA080139). 
5/6/04 email from Mr, Schaufele to Mr. Wertz (BA080138). 
5/6/04 email from Mr. Wertz to Mr. Schaufele (BA080138). 
5/6/04 email from Mr, Schaufele to Ms. Bensing (BA080138), 



559 


-394- 

owncrship information. The letter cited a legal opinion that Isle of Man 
confidentiality laws prohibited them from providing the requested 
information. Upon receipt of the IFG letter, Mr. Schaufele asked Ms. 
Bensing at the Private Bank about involving upper management at BAI 
in a business decision to override the BAI compliance and legal offices 
and retain the accounts; “It seems to me that we arc at somewhat of a 
standoff. I think at some point management (as opposed to legal) is 
going to have to weigh in on this. I don’t know at what level . . . Phil 
White [Market Executive] or Tim [Maloney — Private Bank Regional 
President]. Could you talk to Phil White and just bring more in the 


On May 1 2, Mr. Schaufele sent his own email to Mr. White, laying 
out the case that the Wyly-related offshore accounts should be made an 
exception to the rule: 

“[H]ere are what I believe are the salient points; 

1) If Phil W. is pressed he thinks we are OK on this one (more 
worried on future situations) 


The 5/1 1/04 letter from IFG stated in full: 

“We refer to your email of May 6. We have sought advice from our Advocates in 
relation to your request and a copy of their letter of today is attached for your 
information. In view of this advice we regret that we are unable to comply with 
your request. 

“We would add that we have already confirmed to you that we hold all 
appropriate due diligence information on these clients as confirmed to you in our 
letters of 31 March 2004. As stated in our letters of 31 March 2004 the Isle of 
Man is a FATF approved jurisdiction which is substantially in compliance with 
all FATF/IMF AML requirements, indeed probably to a greater extent than those 
currently operating in the USA.” (BA00778 1). 

The opinion of counsel stated: 

“We understand that you have been asked by a foreign banking institution for 
details of the underlying persons beneficially interested in certain companies 
administered by yourselves which companies are owned by trusts of which you 
are trustees. 

“We can confirm that, as trustees, you have, under Isle of Man law, a fiduciary 
duty of confidentiality which may prevent you irom complying with such 
requests. 

“In addition, a dissemination of confidential client information may involve a 
breach of the Isle of Man Data Protection laws which carries criminal sanction. 

“We would be happy to advise more fully upon receipt of further details.” 
(BA008234). 

5/1 1/04 email from Mr. Schaufele to Ms. Bensing (BA007707). 
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2) I have done business with these accounts since the early 
90’s 

3) While I do not know for a fact the beneficiaries my guess 
is that they are members of the Wyly family. The Wyly 
family pays fees to the Private Bank of over 1.2mm per 
year. This does not include what they do in PCS. Nor does 
any of those numbers include what the offshore accounts 
produce. Bottom line is that the trustees generally do not 
involve the beneficiaries in the operation of the offshores but 
should they inform them of this development we could 
potentially lose the onshore family relationship (I doubt this, 
but it could happen), 

4) We know that entities like this have opened accounts 
recently with Morgan Stanley and US Bancorp without this 
problem. We are also told by Prime (who has 2 accounts that 
are very similar to the ones in questions) that they could open 
these accounts. On that issue Phil Wertz disagrees but we 
have talked with Prime specifically on this. 

5) The offshores have retained legal counsel on this (both 
US and lOM) and there are legal issues as to why they cannot 
divulge this aside from the fact that they believe there is no 
need. At one point we told them we were willing to let them 
divulge to US financial institution the names and then have 
that institution represent to us that there is no AML problems. 

They came back to us with Scottish Re (NYSE-SCT) but for 
whatever reason we took that off the table as an option. 

6) We have a 300-400k collar pending with one of these 
entities. 

“I think someone is going to have to make a management 
decision on this and move on. I do not want to see 50-75mm 
of assets move. The account wants to maintain our +10yr 
relationship but does have choice to move. Lori has worked 
very hard on this and I believe understands the issues, I just 
wanted to give you my overview.”'^’ 

On May 18, 2004, Phil White, the Private Bank Market Executive; 
Geoff Rusnak, BAI Deputy Director of Compliance; Mr. Wertz from the 
BAC legal department; Ms. Bensing from the Private Bank; and Mr. 
Schaufele held a conference call to discuss the beneficial ownership 
issue. In an email prior to the call, Ms. Bensing told Mr. Rusak: “We 

A collar is a stock option transaction that can produce significant fees for the broker 
that aiTanges it. 

5/12/04 email from Mr. Schaufele to Phil White (BA007708)(emphasis in original). 
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are basically at a point where what NFS wants (disclosure of the 
beneficial owners) is not going to happen because the client has been 
advised by their US and lOM counsel not to do it .... We have been told 
that Compliance will require someone from the business side (my 
[Market Executive]) to say that we are comfortable with the risk.”'^®* 

Mr, Rusnak, who had been out of the office for several weeks, wanted to 
know whether NFS had offered a solution as to how BAI could maintain 
the accounts without disclosing the beneficial owners. He said; “if we 
know the identity of the beneficial owners (which I recall you do), I am 
going to require (if we have not already done so) that we obtain any and 
all information regarding these beneficial owners and have Bank of 
America Corporate Security conduct complete due diligence reviews of 
these individuals.”'^*® Ms. Bensing replied: 

“[NFS] will want assurance from our legal and compliance 
people that we are comfortable not documenting the 
beneficial owners. We were told who the beneficial owners 
were on a call by someone who apparently was not supposed 
to disclose them. Their counsel (both sides) will not allow it. 
Wertz has spoken directly with them and can explain the law 
surrounding this .... Our business decision (whether it comes 
from Phil or Tim [Regional President Maloney]) will be 
based on knowing this information and being comfortable 
with it on a business risk and client relationship.”'^’® 

At the conference call, the group agreed to elevate the issue to 
bat’s risk committee.'”' Later, Mr. Rusnak from compliance and Mr. 
Wertz from the BAG legal department agreed to advise the committee 
that it was essential to secure the beneficial ownership information for 
the file because, in the event of a regulatory demand for the information, 
BAI could not rely on the client to produce it in the five days the law 
allowed to respond to the demand.'”’ 

Prior to going to the risk committee, Mr. Schaufele contacted BAS 
legal counsel, seeking a different view of the due diligence rules, and 
was referred to Bank of America’s Assistant General Counsel, Daniel 


5/1 8/04 email from Ms. Bensing to Mr. Rusnak {BA007709-10). 

5/18/04 email from Mr. Rusnak to Ms. Bensing (BA007709). 

'™ 5/18/04 email from Ms. Bensing to Mr. Rusnak (BA007709). 

5/1 9/04 email from Mr. Rusnak to Ms, Bensing (BA087370). A risk committee is a 
committee of executives that evaluates issues or transactions that could have a material impact 
on the company. 


5/20/04 emails between Mr. Rusnak and Mr. Wertz {BA087790), 
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Robey. In an email, Mr. Schaufele made the same points he had made in 
his May 12 email to Phil White. Mr. Robey responded that he would not 
second-guess BAI’s counsel on the legal requirements applicable to 

Mr. Schaufele then wrote to Mr. Wertz, in BAC’s legal 
department, asking him if he would classify the need for beneficial 
ownership as a “gray” area, given that the final version of the Patriot Act 
regulations had not yet been issued.'^’'' Mr. Wertz responded with a long 
email analyzing the Patriot Act and concluding that its requirements 
were not as gray as had been argued by counsel for the Isle of Man 
entities. The email shows that BAl viewed the accounts as private 
banking accounts opened for a non-U. S. person under Section 3 12 of the 
Patriot Act, which required BAI to “ascertain the identity of the nominal 
and beneficial owners ... of the account.” The email stated that the legal 
counsel representing the offshore entities had argued that, for purposes 
of Section 3 12 in the Patriot Act, the account holders were “not 
necessarily a non-US customer if you drill down to the beneficial 
owners,” presumably arguing that the beneficial owners were, in fact, 
U.S. citizens. Mr. Wertz disagreed with this analysis, and concluded 
that the only way to keep the accounts open without the beneficial 
ownership information was to make an exception for these accounts.'^’® 


5/25/04 email from Mr. Robey to Mr. Schaufele (BA066886). 

1274 5/25/04 email from Mr. Schaufele to Mr. Wertz (BA087785). 

5/25/04 email from Mr. Wertz to Mr. Schaufele (BA0295 1 8-20). 

The email in its entirety is as follows; 

“Set forth below is the relevant text of section 312 of Patriot Act. As the 
proposed regulations are not yet final, the interim rules state that we must apply 
with the statutory language itself. Section 3(A) is pretty clear about the need to 
identify beneficial owners. The proposed rules (which will eventually be 
finalized) would clarify some of the scope of the rules. For example, it provided 
that you need to identify the holders of beneficial ownership interests if they have 
a right to at least SIMM or 5% of the value of the account (therefore setting a de 
minimus threshold). 

“All of these rules are subject to interpretation and therefore it is difficult to say it 
is black and white, however, I don't think this is as gray as the [Michaels] counsel 
argues it is. They argued that it is not technically a “private banking account.” 
They argued that it is not necessarily a non-US customer if you drill down to the 
beneficial owners. They argued that the family may not technically have 
“beneficial ownership interests” depending on how that term is defined. As 
pointed out to their counsel, the issue wc face is that the Banking Regulators and 
Congress are interpreting the Patriot Act rules with a mindset that expects banks 
to not split hairs on technicalities and to go beyond the letter of the rules. When 
the final rules are published, I think they will be relatively consistent with the 
proposed rules. This was also the basis of our Corporate Policy. I would not feel 
comfortable advising the bank that our policy should eliminate the need for this 
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Mr. Schaufele forwarded this analysis to Charles Pulman, a Meadows 
Owens lawyer who sometimes represented the Wyly family and the 
offshore entities on tax matters. (BA080202). 

To prepare for the upcoming risk committee meeting, Mr. 

Schaufele wrote an extensive email describing the history of his and the 
Private Bank’s relationship with the Wyly family.'^’^ This history, 
which was apparently jointly written by Mr. Schaufele and Marta 
Engram, the Wyly’s private banker, stated that the Wyly family was well 
known to both of them, posed no money laundering risks, and was a 
major source of revenue for both the Private Bank and BAl.'^’* They 
also argued that the family lacked control over the offshore corporations, 
analogizing the trust protectors to a board of directors who could hire 
and fire the management of the offshore corporations. At another point, 
however, they stated that, “The Wyly family viewed the [offshore 
corporations] as one of their main investment vehicles.” They 
concluded by asking BAI to make an exception to its AML due diligence 


infontiation in all cases, so I believe you must argue that you have done enough to 
warrant an exception to the general rule. 

“If the decision is made to keep the account open, we will take the position that 
we have sufficient information in the file and know enough overall to satisfy this 
legal obligation. Without the names themselves, T think there is a risk tliat we 
will be deemed to have not met that obligation under Section 312. Without the 
names themselves, there is also a risk that we are criticized because we are unable 
to screen these people against OF AC and other terrorist lists that are issued from 
time to time. None of those are guarantees of a legal violation or a regulatory 
sanction and therefore must be weighed by the business unit. 

"I must admit that I have not heard any persuasive arguments from the client 
about why they should withhold the names, other than that they just want to 
maintain secrecy. I agree with the TOM counsel that the director couldn't give the 
names without consent of tlieir clients, but I have confirmed that we get such 
consent all the time for offshore trusts that we manage when faced with such 
circumstances. Given how much we know about the family overall and your 
relationship with them, I don't understand why they would object if the director 
asked for their consent, [quotation of Section 312 omitted]” (BA0295 1 8-20). 

5/25/04 email from Ms. Crittenden to Mr. Schaufele (BA0802 1 6- 1 8). 

Mr. Schaufele wrote: “From a business perspective these accounts and the Wyly 
family are very profitable to the firm. We have an 800k share collar on with one of the OC 
[offshore corporation] entities and are working on another collar/forward that will probably be 
500k shares. Aside from that the OC accounts produced +1 00k in business last year. 
Collectively they have around 50-75mm in assets here along with the potential of bringing other 
assets in. . . . We did a VERY profitably derivative trade in [SCT] warrants for another client 
and I think that when the OC decides to monetize we would get that business. The Wyly family 
itself is extremely profitable and long standing relationship with the bank (see Marta Engram's 
memo). Because of our relationship with the me [sic] the family has referred several pieces of 
business to mo over the years, both onshore and offshore. The sale of the 450k SCT warrants 
were a result of this.” Id- 
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policies in the case of the Wyly-related offshore entities and dispense 
with obtaining the beneficial ownership information. 

On May 27, 2004, Phil White, the Private Bank Market Executive, 
submitted the following agenda item for the next day’s risk committee 
meeting: 

“WHAT: The directorates of the offshore trusts do not want 
to disclose the beneficial owners for two reasons: they are not 
being asked to do it anywhere else and they need 
confidentiality. We feel like we know enough about the 
clients and could defend that they are not persons of ill repute 
if the information was requested. 

“IMPACT: We would definitely lose the offshore business to 
someone else which would open the door for another 
institution to take the loan and deposit business as well. 

These people are true PB [Private Bank] clients and very well 
known in the community.”'^™ 

The matter went to the risk committee on May 28, 2004. After 
hearing from representatives of BAI sales, compliance, and legal 
departments, the risk committee decided to reject the request to make an 
exception to the know-your-customer rules for the Wyly-related offshore 
entities, but also to raise the issue to more senior management and 
discuss it again the following week.'^*® The committee noted the 
following points as influencing their decision: 

• BAI had a corporate policy of getting the names of all 
beneficial owners. 

• The company was required to produce the information to a 
regulator within 120 hours of a request. 

• Morgan Stanley did not grant exceptions to its similar 
policy. 

• While no one suggested the Wylys were terrorists or drug 
dealers, AML is a focus of SEC, NASD, and the banking 
regulators. Sooner or later, NFS would file a suspicious 
activity report (SAR) on one of the accounts, that would 


5/27/04 email from Phil White to Greg Strieby (BA086388). 
5/28/04 email from Craig Krapf to Nancy Yarbrough (BAI 13167). 
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lead a regulator to BAl, and the regulator would find that 
they had not followed their own policy. 

• BAI had never made an exception to the policy before.’^®' 

Upon learning of the risk committee’s decision, Mr. Schaufele 
asked Mr. Wertz, in the BAG legal department, if it would help to get a 
letter from the offshore trustees agreeing to disclose the beneficiaries if 
BAI received a request from a regulator or if the law became “more 
definitive.”'^®^ Mr. Wertz responded that such a letter would not help 
because, once a request was received and the regulators found they did 
not have the information, the damage would be done. Mr. Wertz also 
stated that the trustees could not be relied on to produce the information, 
particularly with a quick turnaround: “What has been clear in my earlier 
discussions with their lawyers is that they philosophically take a 
different approach to interpreting what the law and regs say. They are 
not subject to the laws and have no regulatory compliance obligation, 
therefore, they are willing to take a very strict and narrow reading of the 
rules. ... I don’t think the law will ever be clear enough such that the 
client and their lawyers concede that they have no choice but to 
comply.” 

In June 2004, BAI presented a proposal to NFS to have the 
offshore entities disclose their beneficial ownership to a law firm 
mutually agreed to by BAI and NFS.’^*® The law firm would conduct a 
due diligence review and report the results, but not the names, to BAI 
and NFS. The law firm would retain the names, subject to the attorney 
client privilege, and release them to BAI only in the event of a 
regulatory inquiry or the adoption of regulations clearly requiring BAI to 
collect the names. These activities would be performed at the Wylys’ 
expense. This proposal was presented to the risk committee, at which 
time BAI’s General Counsel Barry Harris was assigned to discuss the 
proposal with NFS.*“‘* 

Mr. Harris met with NFS representatives on June 15, and reported 
that NFS’ concerns were broader than customer identity. He said that 
their concerns included: 


Handwritten account of Risk Committee meeting dated 5/31/04 (BA007792), 

6/1/04 emails between Mr. Schaufele and Mr, Wertz (BA082073). 

Series of emails, dated 6/3/04 to 6/7/04, involving Barry Hants, BAI General 
Counsel, Timothy Maloney, Private Bank President for the Central Region, and others 
(BA087178-81). 


1284 


BAI Risk Committee Minutes dated 6/1 1/04 {BA042062-63). 
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“ 1 . Customer id: they don’t know the basic info, required for 
money- laundering/OF AC/Patriot policies. 

“2. They are concerned that the stock in the accounts is 144 
or control [stock], given Mr. Wyley’s position. They 
question whether the US filings required of Michaels/Mr. 

Wyley require disclosure of these shares and, if so, were they 
in fact disclosed. They also question whether the stock is 
restricted by US laws. 

“3. The accounts have been buying Michaels stock. They 
question the propriety of and filing requirements on such 
purchases. 

“4. Money has moved from, into and between the accounts. 

The lack of information makes this very troublesome to NFS; 
even if they had the info., the movements and the fact that the 
accounts are Isle of Mann entities would hit tripwires in the 
NFS systems. Isle of Mann is a known haven for hiding 
ownership and assets, apparently.”'^®^ 

Since the proposal for using an outside counsel to process the 
beneficial owner information would not address these other concerns, 
NFS agreed to think about whether the proposal could be expanded to 
include certifications on the specified issues and provide their views in a 
week. Mr. Harris reported that NFS said, in their view, BAI as 
introducing broker should be more nervous about the accounts than 
NFS. They also indicated that, if any other activity in the accounts hit 
their compliance tripwires, NFS would be filing a Suspicious Activity 
Report with law enforcement. 

On July 20, 2004, Mr. Harris met again with NFS which informed 
him that the outside attorney proposal would not satisfy their needs. He 
reported to the BAI risk committee that NFS had countered with the 
following proposal: “NFS will prepare written questions which they 
need answered to continue to support the accounts; BAI will add any 
questions which it believes need to be answered. I would forward the 
questions to the attorney representing the Wyley's and the trusts, 
informing them that we and NFS need answers within 30 days, or it will 
be necessary to ask them to move the accounts to another BD [broker 
dealer] which can support them based upon the information which they 


1183 6 / 15/04 email from Barry Harris, BAI General Counsel, to Timothy Maloney, Private 
Bank President for the Central Region, and Michael Santos (BA148741-42). 

,8.6 
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are willing to share. T need your input on the proposal.” He also 
reported: 

“I believe we have hit the wall. NFS is extremely nervous 
about these accounts, if not for actual violations of 
Patriot/ AML, for negative regulatory action based on the lack 
of info, and activity. ... If we proceed as suggested, we 
need to alert the PB [Private Bank] on the decision, and 
possibly seek their assistance in getting the necessary 
information from the Wyley’s. 

“I share NFS’ concern that we are exposed here. While we 
frequently have the benefit of facts/knowledge of the PB in 
our AML due dilly efforts, we too don’t know the identities 
of the beneficiaries. 1 additionally am concerned that the PB 
doesn’t know of/is not involved in the sales and cash 
transfers, and therefore we have no comfort from that side.” 
(BA086801-03). 

The NFS questions were supposed to be supplied by August 8, 
2004. Because of scheduling conflicts, the list of questions was actually 
provided on September 22. In brief, the NFS questions sought 
identifying information for each direct account holder, each entity 
behind the direct account holders, and each natural person with an 
ultimate beneficial ownership interest in the account, as well as an 
explanation as to why so many entities were used by the same indirect 
owners and an explanation of the inter-account transactions. Additional 
questions sought information about whether the indirect beneficial 
owners were Michaels insiders and, if so, the reasons why Michaels 
stock was handled in the entity accounts in the manner that it was.'^*’ 

In addition, in late September or early October 2004, the 
Manhattan District Attorney served subpoenas on Bank of America 
seeking information about the accounts held in the name of the Wyly- 
related offshore entities.’^** 

BAI did not forward the detailed NFS questions to the account 
holders. Instead, on October 22, 2004, BAI sent identical letters to the 
four offshore trustees, IFG, Close Bank, Intercontinental Management, 
and Trident, and to Ms. Boucher, asking for the following information 
“for each entity, natural person or trust that directly or indirectly owns. 


i!S7 9/22/04 letter from Mr. Harris to Steve Ganis, Anti-Money Laundering Officer for 
NFS (BA086888-92). 

Subcommittee mterviev? of Bank of America (6/23/05). 
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controls or holds a beneficial ownership interest in whole or in part” in 
each of the offshore account holders: 

(i) Name, 

(ii) physical address (primary residence for individuals or 
primary business address for legal entities), 

(iii) date of birth (for individuals only), and 

(iv) identification number (a U.S. taxpayer identification number 
or social security number for a U.S. person; a U.S. taxpayer 
identification number, social security number or foreign 
government issued identification number (such as a passport 
number) for non-U. S. persons). 

The letters requested the information by October 29, 2004.'^^® 

In response, BAI received five substantially identical letters dated 
either October 28 or 29, 2004, asking BAI to clarify the following 
points: 

• “Why the information is being requested.” 

• “Under what legal authority is the request for this 
information being made, and provide us with a copy of 
such authority.” 

• “How Bank of America intends to use this information, 
including to whom such information may ultimately be 
disseminated.” 

• “The controls Bank of America undertakes to ensure the 
confidentiality and integrity of this information is 
maintained and provide us with a written description and 
confirmation that such controls are in place. 


10/22/04 letters from BAI to the four offshore trustees and Ms. Boucher (BA149362- 

71). 


Letters dated October 28, 2004 from Irish Trust (BA149061,63) and Michelle 
Boucher (BA149062), and October 29, 2004, from Trident Trust (BA149060) and IFG 
International (BA149064-65). No responses appear to have been received from Close Bank or 
Intercontinental Management. 
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On November 8, 2004, BAI advised the Wyly-related offshore 
eotities of its decision to close all of their accounts.'^®' The accounts 
were closed in about 30 days, with most securities and cash balances 
transferred to the Bank of Bermuda branch in the Isle of Man. 

Bank of America reduced the bonuses of Private Bank President 
Alan Rappaport, Private Bank Regional President Tim Maloney, and 
BAI President Mike Santo. A subsequent review of records and inquiries 
made by the Subcommittee staff indicate that BAI General Counsel 
Barry Harris was not fired, as reported in an earlier version of the 
Subcommittee’s report, but left the bank due to a bank merger. 

(d) Analysis of Issues 

The offshore entities that Louis Schaufele brought to Bank of 
America posed a classic anti-money laundering problem, clients who 
wanted to use the services of a U.S. financial institution to safeguard, 
invest, and transfer their funds, without telling the financial institution 
who they were. For U.S. banks, it has been settled law for years that 
offshore corporations and trusts must disclose the natural persons behind 
them to ensure that bank services are not being misused by criminals, 
terrorists, tax evaders, or other persons of concern. U.S. securities firms, 
until recently, operated with voluntary, rather than mandatory, 
requirements to identify the beneficial owners behind their accounts. By 
the time Bank of America opened accounts for the Wyly-related offshore 
entities in 2002, however, the Patriot Act had made it clear that U.S. 
securities firms were under the same legal requirements as U.S. banks to 
know their customers and safeguard the U.S. financial system from 
abuse. 

In this case history. Bank of America was repeatedly told in an 
informal way that the offshore entities were associated with the Wylys, 
but when it sought to get this information formally, by documenting the 


1 1/8/04 letters from BAI to IFG, Close Private Bank, Trident Trust, and 
Intercontinental Management (BA1491 10-11, 14-15, 18-19, 22-23). In addition, on November 
9, B/VI advised Ms. Boucher of its intention to close accounts for three offshore entities 
associated with her, Altonco, Brown Dog, and Two Oceans. (BA149128-29) BAI made this 
decision even though, on October 29, 2004, it liad asked her for infonnation about these 
corporations (BA151499), and on November 5, 2004, she had responded with a strongly worded 
letter complaining of the unreasonableness of the BAI demand for beneficial ownership 
information, but nevertheless providing it. (BA148314-15) On November 12, 2004, Charles 
Pulman of Meadows, Owens wrote BAI on Ms. Boucher’s behalf to demand the return of her 
November 5 letter and instructing the BAI not to "disclose that information to any person.” 
(BAI 49 164) 

Subcommittee interview of Bank of America (6/23/05) and subsequent followup 
discussions. 
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beneficial owners of the accounts, the offshore entities refused to 
cooperate. Despite being pressed for nearly a year by its clearing broker, 
NFS, Bank of America never obtained the beneficial ownership 
information required by the Patriot Act. Bank of America also accepted, 
for tax purposes, the W-8BEN forms provided by the offshore entities 
representing that they were the beneficial owners of the account income, 
when the bank knew that U.S. taxpayers, the Wylys, were directing the 
offshore entities’ investments. 

Had the offshore entities acknowledged, for anti-money laundering 
purposes, that the Wylys were the beneficial owners of the accounts 
opened by the offshore trusts and corporations, it would have been 
harder for the Wylys to disavow ownership and control of these same 
entities for tax and securities purposes. Perhaps that is why the offshore 
entities worked so hard to hide their beneficial ownership from Bank of 
America, despite the legal requirements of the Patriot Act. 
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APPENDIX 1 

Wyly-Related Offshore Entities 


i-Orantor Trust tPSl 00007371 -4051 


Established; 

1992 

Grantor: 

Sam Wyly 

Beneficiaries: 

British Red Cross 

Community Chest of Hong Kong 
Sam Wyly issue 

Merged: 

2000 (with Bulldog 11 Trust) 

Reconstituted; 

2004 

Corporations: 

East Baton Rouge Ltd. 

East Carroll Ltd. 

Locke Ltd. 

Moberly Ltd. 

Morehouse Ltd. 

Richland Ltd. 

Tensas Ltd. 

West Carroll Ltd. 

Pitkin Non-Grantor Trust tPSI000091 96-2301 

Established: 

1992 

Grantor: 

Charles Wyly 

Beneficiaries: 

British Red Cross 


Community Chest of Hong Kong 
Charles Wyly issue 

Merged: 

2000 (with Pitkin Trust II) 

Reconstituted: 

2004 

Corporations : 

Little Woody Ltd. 

Maroon Ltd. (later named Rugosa 
Roaring Creek Ltd. 

Roaring Fork Ltd. 

Tallulah International Trust tPST000097f>2-841 

Established: 

1992 

Grantor: 

Sam Wyly 

Beneficiaries: 

Sam Wyly issue 

Terminated: 

1996 

Woodv International Trust rPST0000981 9-5531 

Established; 

1992 

Grantor: 

Charles Wyly 

Beneficiaries: 

Charles Wyly issue 

Terminated; 

1996 
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Castle Creek International Trust (PSI00009011-46) 


Established: 1992 


Grantor: Charles Wyly 

Beneficiaries: British Red Cross 


Community Chest of Hong Kong 
Charles Wyly issue 

Merged: 2000 (with Pitkin II Trust) 

Reconstituted: 2004 


Corporations: Quayle Ltd. 


Delhi International Trust fPSI00009087-1221 


Established: 1992 


Grantor: Sam Wyly 

Beneficiaries: British Red Cross 


Community Chest of Hong Kong 
Sam Wyly issue 

Merged: 2000 (with Bulldog II Trust) 

Reconstituted: 2004 


Corporations: Greenbriar Ltd. 


Lake Providence International Trust fPSI00008151-851 


Established: 1992 


Grantor: Sam Wyly 

Beneficiaries: British Red Cross 


Community Chest of Hong Kong 
Sam Wyly issue 

Merged: 2000 (with Bulldog II Trust) 

Reconstituted: 2004 


Corporations: Sarnia Investments Ltd. 
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Bessie Trust (PSI00008897-953) 

Established: 1994 

Grantor: Keith King, benefitting family of Sam Wyly 

Beneficiaries: Keith King 

Sam Wyly, his wife and issue 
University of Michigan (added 12/7/97) 

Any First Church of Christ Scientist Church (added 


12/7/97) 

Communities Foundation of Texas (added 12/7/97) 
Corporations: Audubon Assets Ltd. (formerly Fugue Ltd.) 
Cottonwood 1 Ltd. 

Cottonwood II Ltd. 

Mi Casa Ltd. 

Newgale Ltd. 

Rosemary’s Circle R Ranch Ltd. (formerly Two 

Mile Ranch Ltd. and Woody Creek Ranch Ltd.) 
Spitting Lion Ltd. 

Yurta Faf Ltd. 

Balch LLC 
Bubba LLC 
FloFlo LLC 
Katy LLC 
Orange LLC 
Pops LLC 


Tvler Trust rPSI00006985-70421 

Established: 1994 

Grantor: Keith King, benefitting family of Charles Wyly 

Beneficiaries: Keith King 

Charles Wyly, his wife and issue 

Any First Church of Christ Scientist Church (added 
3/6/97) 

Lady Thatcher’s Archive at the Cambridge Foundation 
(added 9/14/99) 

Corporations: Elysium Ltd. 

Gorsemoor Ltd. 

Jordan Way Ltd. 

Little Woody Creek Road Ltd. 

Ramona Ltd. 

Soulieana Ltd. 

Stargate Farms Ltd. 
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Plaqiiemines Trust fPST0006467-99~> 

Established; 1995 

Grantor: Bulldog Trust 

Beneficiaries: British Red Cross 

Community Chest of Hong Kong 


Voided; 1999 

Corporations; East Baton Rouge Ltd. (transferred from Bulldog 
in 1995) 

East Carroll Ltd. (transferred from Bulldog in 1995) 


T.a Fniirche Trust rPSTOnonOl 30-581 

Established: 1995 

Grantor: Shaun Cairns, benefitting family of Sam Wyly 

Beneficiaries: Sam Wyly and issue 

Corporations: Devotion Ltd. 

Relish Ltd. 


Red Mountain Trust (PSI00009235-63) 


Established: 

Grantor: 

Beneficiaries: 


Corporations; 


1995 

Shaun Cairns, benefitting family of Charles Wyly 
Charles Wyly, his wife and issue 
Any First Church of Christ Scientist Church (added 
3/1 1/97) 

Shaun Cairns (added 9/16/00) 

Elegance Ltd. 


Ar li ngton Trust tPST00092920-5n 

Established: 1995 

Grantor: Sam Wyly 

Beneficiaries: Sam Wyly, his wife and issue 

Terminated: 1 996 


Crazy Horse 

Established: 

Grantor: 

Beneficiaries: 

Terminated: 


Trust tPSTn0009048-83t 

1995 

Sam Wyly 

Sam Wyly, his wife and issue 

1996 


Maroon Creek Trust rPSTnnfln9«86-91 71 

Established: 1 995 

Grantor: Charles Wyly 

Beneficiaries; Charles Wyly, his wife and issue 
Terminated: 1996 



575 


Lincoln Creek Trust (HST PST004498-531) 

Established: 1996 

Grantor: Charles Wyly 

Beneficiaries: Charles Wyly, his wife and issue 

Terminated: 1996 

Sitting Bull Trust tPSTnn092969-30001 

Established: 1996 

Grantor: Sam Wyly 

Beneficiaries: Sam Wyly, his wife and issue 
Terminated: 1996 


Established: 

Grantor: 

Beneficiaries: 


Merged: 


Voided: 

Corporations: 


2000 

Sam Wyly 
British Red Cross 
Community Chest of Hong Kong 
Sam Wyly issue 

2000 (with Bulldog Trust) 

2001 (with Lake Providence and Delhi International 
Trusts) 

2004 

East Baton Rouge Ltd. 

East Carroll Ltd. 

Greenbriar Ltd. 

Locke Ltd. 

Moberly Ltd. 

Morehouse Ltd. 

Richland Ltd. 

Sarnia Investments Ltd. 

Tensas Ltd. 

West Carroll Ltd. 
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Pitkin Trust II 

Established: 

Grantor: 

Beneficiaries: 


Merged: 

Voided: 

Corporations: 


2000 

Charles Wyly 
British Red Cross 
Community Chest of Hong Kong 
Charles Wyly issue 

2000 (with Pitkin Trust) 

2001 (with Castle Creek International Trust) 
2004 

Little Woody Ltd. 

Maroon Ltd. (later named Rugosa Ltd.) 
Quayle Ltd. 

Roaring Creek Ltd. 

Roaring Fork Ltd. 


[Copies of the trust documents retained in the files of the Subcommittee 
as Sealed Exhibits.] 
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APPENDIX 2 

Isle of Man Offshore Service Providers 

Close Trustees Ltd. (Close) 

Key Personnel: Mark Lewin 

Trustees For: Red Mountain Trust (2002-present) 

TFG International. Inc. IIFG! 

Key Personnel: David Harris 

Anna Maria Benbatoul 

Trustees For: Bessie Trust (1998-present) 

Bulldog Non-Grantor Trust (1996-present) 

Bulldog II Trust (2000-2004) 

Castle Creek International Trust (2000-2004) 

Delhi International Trust (2000-present) 

Lake Providence International Trust (2000-present) 
Pitkin Non-Grantor Trust (1997-2004) 

Pitkin Trust II (2000-2001) 

Plaquemines Trust (August 1995-2004) 

Inter-Continental Management Company Ltd. Ilnter-Continentall 

Key Personnel: Colin Platten 
Andy Wallis 

Trustees For: LaFourche Trust (2001 -present) 

Lome House Trust Company Ltd. ILorne House) 

Key Personnel: Ronald Buchanan 
Keith L. King 
Russell Collister 

Trustees For: Bessie Trust ( 1 994- 1 998) 

Bulldog Non-Grantor Trust (1992-1996) 

Pitkin Non-Grantor Trust (1992-1997) 

Tallulah International Trust (1992-1996) 

Tyler Trust (1994-1998) 

Woody International Trust (1992-1996) 
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MeesPiersonA^almet/Northern Bank ^^” 

Key Personnel: Andy Wallis 

Trustees For; Arlington Trust ( 1 995-1 996) 

Castle Creek International Trust (1992-2000) 
Crazy Horse Trust (1995-1996) 

Delhi International Trust (October 1995-2000) 
Lake Providence International Trust (1992-2000) 
Maroon Creek Trust (1995-1996) 


Trident Trust Company Ltd (TridenO 

Key Personnel: David H. Bester 
Richard Scott 
Francis Webb 

Trustees For: Castle Creek International Trust (2004-present) 
LaFourche Trust (1996-2001) 

Lincoln Creek Trust (January-December 1996) 
Pitkin Non-Grantor Trust (2004-present) 

Pitkin Trust II (2001-2004) 

Red Mountain Trust (1996-2002) 

Sitting Bull Trust (January-December 1996) 
Tyler Trust (1998-present) 

Wvchwood Trust Ltd. tWvchwoodl 

Key Personnel: Shaun Cairns 

Trustees For: Delhi International Trust (March-August 1995) 
LaFourche Trust (1995-1996) 

Plaquemines Trust (February- August 1995) 
Red Mountain Trust (1995-1996) 


Janek K. Basnet, an Isle of Man resident who is not associated with any 
of the above offshore service providers, served briefly as a trustee for the 
Plaquemines Trust and the Delhi International Trust. 


12 H piejgon Heldring & Pierson (Isle of Man) Ltd. changed its name to MeesPierson (Isle 
of Man) Ltd. and is hereinafter referred to as MeesPierson. MeesPierson was sold to Valmet 
(Isle of Man) Ltd. in 1998, which was sold to Northern Bank Trust Company (Isle of Man) Ltd. 
in 1999. For ease of reference, the company is referred to as “MeesPierson/Valmet/Northem 

Rank 
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APPENDIX 3 

Wyly Offshore Trusts and Their Trustees 

Arlington Trust 

MeesPierson (1995-1996) 

Bessie Trust 

Lome House (1994-1998) 

IFG (1998-present) 

Bulldog Non-Grantor Trust 

Lome House (1992-1996) 

IFG (1996-present) 

Bulldog II Trust 

IFG (2000-2004) 

Castle Creek International Trust 

MeesPierson/Valmet/Northem Bank (1992-2000) 

IFG (2000-2004) 

Trident (2004-present) 

Crazy Horse Trust 

MeesPierson (1995-1 996) 

Delhi International Trust 

Credit Suisse Tmstees (1992-1995) 

Wychwood (March- August 1 995) 

Janek K. Basnet (August-October 1 995) 
MeesPierson/Valmet/Northem Bank (October 1995-2000) 
IFG (2000-present) 

La Fourche Trust 

Wychwood (1995-1996) 

Trident (1996-2001) 

Inter-Continental (200 1 -present) 

Lake Providence International Trust 

MeesPierson/Valmet/Northem Bank (1992-2000) 

IFG (2000-present) 
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Lincoln Creek Trust 

Trident (January- December 1996) 

rvi a rooii Creek Tfust 

IVteesPierson (1995-1996) 

Pitkin IN on-C Grantor Trust 

Lome House (1992-1997) 

IFG (1997-2004) 

Trident (2004-present) 

Pitkin Trust II 

IFG (2000-2001) 

Trident (200 1 -2004) 

Plaquemines Trust 

Wychwood (February- August 1995) 
Janek PC. Basnet (August-October 1995) 
IFG (November 1995-2004) 

Red iVlountain Trust 

Wychwood (1995-1996) 

Trident (1996-2002) 

Close (2002-present) 

Sitting Bull Trust 

Trident (January-December 1996) 

Tallulah International Trust 

Lome House (1992-1996) 

Tvler Trust 

Lome House (1994-1998) 

Trident ( 1 99 8 -present) 

Woody International Trust 

Lome House (1992-1996) 
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APPENDIX 4 

Additional Security Capital Loans 

As discussed in the Report section on Bringing Offshore Dollars 
Back with Pass-Through Loans, Security Capital Ltd. participated in at 
least ten transactions with Wyly-related parties involving offshore 
dollars and other financial assets totaling nearly SI 40 million. Three of 
those ten transactions are summarized in the Report text; the remaining 
seven are summarized here. 

$10 Million Loan to Green Mountain. The Subcommittee has 
been told that the first Security Capital transaction was a $10 million 
loan provided on August 26, 1998, by Security Capital to Green 
Mountain Energy Resources LLC (Green Mountain), a business venture 
in the United States that the Wylys had acquired the year before.'^*'* The 
funds for the $10 million loan were supplied to Security Capital by two 
Wyly-related lOM corporations, Morehouse and Richland.'^®^ The 
purpose of this loan was to provide additional capital for the Green 
Mountain venture.'^®* The Subcommittee was told that both loans 
associated with this transaction were repaid in full a few months later, on 
November 25, 1998.'"®’ 


See Bickel & Brewer letter and attachments, chart entitled, “Security Capital Loans” 
(hereinafter “Bickel & Brewer Security Capital Chart”). For more information on the Green 
Mountain business venture, see the Report section on Investing Offshore Dollars in An Energy 
Company, above. The term “Green Mountain” is used here to refer to various corporations 
involved in that venture. The .Subcommittee ha.s not been provided with a promissory note 
related to this loan or any documentation referring to such a note. The Subcommittee did locate 
a draft $10 million promissory note to be provided by Queensgate Bank, but the Subcommittee 
was told that this loan was not finalized and was replaced by the Security Capital loan. See draft 
promissory note (PSI-WYBR00476-78). The Subcommittee has also been unable to locate 
documentation substantiating a $ 1 0 million payment by Security Capital to Green Mountain, 
although other evidence suggests this transfer did take place. 

Bickel & Brewer Security Capital Chart. Bank documentation shows that, on 9/1/98, 
Richland ordered a wire transfer of $5.5 million to Security Capital (CC022992); and on 
10/22/98, Morehouse ordered a wire transfer of $4.5 million to Security Capital (CC023454). 
These wire transfers took place in September and October 1998, after Security Capital had 
already supposedly provided the $10 million to Green Mountain in August. The Subcommittee 
has not been provided with any promissory notes related to these loans, or any documentation 
referring to such notes. 

Bickel & Brewer Security Capital Chart. 

Id. The Subcommittee has been unable to locate documentation establishing that the 
loans were repaid with cash. Some documentation suggests that Green Mountain instead repaid 
the loan by issuing $10 million in Green Mountain stock to Morehouse and Richland, 
presumably via Security Capital. See, e.g., 1 1/19/98 email from Ms. Robertson and Mr. French 
to Aundyr Trust Co. (IOM)(PSI_ED00070493)(“The cash call [for Green Mountain] in total is 
$10,000,000. (The protectors are recommending leaving the $10,000,000 loan to Security 
Capital outstanding at this time, more on that later.)”); 1 1/30/98 chart showing transactions 
involving 12 Wyly-related offshore entities (PSI_ED00073857-58)(chart indicates Morehouse 
and Richland were to each get a “Repay from Security Capital” that could be used to buy 
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$1.5 Million Loan to Green Mountain. The Subcommittee has 
been told that the second Security Capital transaction took place in 
October 1998, when Security Capital issued a $1.5 million loan to Green 
Mountain, financed by $1.5 million supplied by a Wyly-related lOM 
corporation, East Carroll.*^®* The purpose of this loan was apparently to 
provide additional capital for the Green Mountain venture.'^®® The 
Subcommittee was told that both loans associated with this transactions 
were repaid in full on October 22, 1999.*^®“ 

S3 Million Loan to Green Mountain Executive. The 

Subcommittee has been told that the next transaction took place in 
January 1999, when East Carroll issued a $3 million loan to Security 
Capital,’^®' and Security Capital issued a $3 million loan to the chief 
executive officer of Green Mountain, then David White. The purpose 


interests in GMP Holdings, a company involved with Green Mountain); 2/2/99 email on 
“GMP/Security Capital” (PSl__ED00046780)(“Sccurity Capital loan should be cancelled. The 
two entities now own $10,000,000 more Green Funding 2, Ltd.”); 4/19/99 document entitled, 
“Summary of investment in Green Funding II L.L.C.” (HST_PSI031913)(listing as one 
investment “conversion of Security Capital loan [of] 10,000,000”). Green Funding 2, Ltd. and 
Green Funding II LLC were additional companies involved with Green Mountain. 

Bickel & Brewer Security Capital Chart. The Subcommittee has been unable to 
locate any promissory notes related to these loans. The Subcommittee has also been unable to 
locate documentation substantiating a $ 1 .5 million payment by East Carroll to Security Capital, 
or a $1.5 million payment by Security Capital to Green Mountain. Documents were located 
showing that, on 10/23/98, East Carroll wired $2.2 million to GMP Holdings, a company related 
to Green Mountain (CC020008; PSI_ED00073857-58; PS1-ED00073913-16), but because the 
date, amount, and payee in these documents do not match the information supplied about the 
transactions in question, these documents do not directly support the Security Capital loan 
transactions described in the Bickel & Brewer materials. 

Bickel & Brewer Security Capital Chart. 

1300 Subcommittee has been unable to locate any documentation substantiating 

repayment of either loan involved in this transaction. 

Id. The Subcommittee has been unable to locate any promis.sory note for an East 
Carroll loan to Security Capital. The Subcommittee has also been unable to locate evidence 
substantiating a $3 million transfer by East Carroll to Security Capital in January 1999. 
Documentation has been located showing that, on 1/8/99, East Carroll wired $1.3 million to 
Security Capital (CC019923-25; Mizuho000465-67); and on 1/20/99, East Carroll wired 
$300,000 to Security Capital (CC019922, 33; Mizuho000486-88). 

A series of documents, from January and February 1 999, indicate that Security 
Capital did, in fact, issue a $3 million loan to David White. See, e.g., 1/7/99 email on “David 
White loans from Security Capital” (PSI_ED00043243)(listing $3 million worth of loans 
requested by Mr. White); 1/7/99 “Account Control Agreement” (CC03745 l-56)(establishing a 
M. David & Jennifer J. White “Pledge Account” at Lehman Brothers to secure any past or future 
loans from Highland Stargate or Security Capital, signed in part by Highland Stargate on behalf 
of itself and the holder of the “notes”); 1/8/99 email from Lehman Brothers 
(PSI000391 65)(providing wiring instnictions for the pledge account); 1/31/99 Pledge Account 
■statement (CC035951 -53)(listing account transactions for January 1999, including a 1/13/99 
deposit of $2.7 million, and a 1/25/99 deposit of $300,000); undated document entitled “David 
White Lehman’s” (PSI00039164){listing a series of transactions including a 1/13/99 entry of 
$2.7 million for “Loan-Security Capital,” and a 1/25/99 entry of $300,000 for “Loan-Security 
Capital”). Together, these documents indicate that Security Capital did lend $3 million to Mr. 



583 


-418- 

of this loan may have been to finance Mr. White’s purchase of Green 
Mountain stock. Both loans related to this transaction were allegedly 
repaid in full on October 29, 1999.'^“ 

$8 Million Loan to Malibu Trust. The next transaetion took 
place in April 1999, when on April 14, 1999, Security Capital loaned $8 
million to the Sam Wyly Malibu Trust, a U.S. trust created by Mr. Wyly 
in 1978, to hold certain real estate he had purchased in Malibu, 
California. This loan was partly secured by a second mortgage on 
that real estate. The funds used to make this loan had been supplied 
to Security Capital two days earlier, on April 12, 1999, by two Wyly- 
related lOM corporations, Locke which provided $3 million, and 


White in January 1 999, that one or more promissory notes were prepared and executed, and that 
Mr. White provided security to repay these amounts by establishing the pledge account at 
Lehman Brothers. 

Bickel & Brewer Security Capital Chart. 

14 . The Subcommittee has been unable to locate documentation substantiating that 
Security Capital repaid the $3 million loan to East Carroll. However, a series of October 1 999 
documents suggest that David White, who had by then left Green Mountain, did repay his 
outstanding loan to Security Capital by tendering 750,000 shares of Green Mountain stock. It is 
possible that Security Capital, in turn, tendered these shares to East Carroll. See, e.g., 10/13/99 
email from Ms. Robertson to Ms. Boucher (MAV008588)(“David White is no longer with Green 
Mtn. Evan has been negotiating a settlement of David’s employment contract with Highland. 

The settlement ... is the following: All Security Capital debt forgiven in exchange for 750,000 
shares of Green Mountain Energy that has debt of $1,500,000 attached to it. ... I need to know 
who funded Security Capital.”); 10/14/99 email from Ms. Boucher to Ms. Robertson on 
“SECURITY CAPITAL” (MAV007724)(“THE LOAN WAS MADE FROM EAST CARROLL 
LIMITED.”)(capitalization in original); 10/18/99 email from Mike Bursell, treasurer of Green 
Mountain, to Ms. Robertson on “Loan Receipt” (PSI_ED00043760)(“Received your voice mail 
this morning. I will give you paydown information as soon as I can get hold of David White 
loan information.”); 10/19/99 email from Mr. Bursell to Ms. Boucher and Ms. Robertson, with 
copies to others (PSl_ED00080040)(“The $4 million dollar cash request should be made up of 
two payments based on my correspondence with Shari. The first payment of $ 1 ,569,677 
represents the paydown of the $ 1 ,500,000 promissory note executed by M. David White and 
Jennifer J. White with six percent interest charges, (total interest payment of $69,677), from the 
effective date of January 11, 1999 to the payment date of October 20, 1999.”); bank records 
(CC020002-03)(showing that, on 10/19/99, East Carroll wired $1,569,677 to Green Mountain). 

>305 See 4/14/99 Promissory Note between Security Capital and the Sam Wyly Malibu 
Trust (HST_PSI0S9322-26)(providing for an $8 million, thirty-year loan, with a 6.75 percent 
interest rate, monthly payments of $51,887 starting 5/14/99, payable in full by 4/14/29, secured 
by a deed of trust on the Malibu property; promissory note was signed by Sam Wyly but not 
Security Capital). See also mortgage amortization schedule (HST_PSI089333-34); Bickel & 
Brewer Security Capital Chart; bank documents showing that, on 4/14/99, Security Capital wired 
$8 million to the Sam Wyly Malibu Trust (Mizuho007530-33; BA147331). For more 
information on this transaction, see discussion in Appendix 5. 

See 4/14/99 “Deed of Trust and Assignment of Rents” (PSI00087590-96)(placing 
second mortgage on Malibu property as security for the S8 million loan). 
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Moberly which provided $5 million.*^®’ The purpose of the $8 million 
transfer was to provide Sam Wyly with a personal loan.'^®* 

Over the next two days, the Sam Wyly Malibu Trust transferred $5 
million of the loan proceeds to one of Sam Wyly’s personal bank 
accounts,”®® and $3 million to a securities account opened by the Trust 
itself.'®'" Unlike the other Security Capital transactions, the promissory 
note in this case required monthly rather than annual repayments. Over 
the next two years, monthly payments were made on both the Security 
Capital-Malibu Trust loan,'®" and the Security Capital-Locke and 
Moberly loans.'®'® In February 2002, Mr. Wyly sold the property to a 
third party.'®'® The Subcommittee was told that, in connection with the 
sale, on February 13, 2002, both of the loans associated with this 
transaction were repaid. 

$15 Million Loan to Sam Wyly. Another Security Capital 
transaction involves a $ 1 5 million loan from Security Capital to Sam 


Btokel & Brower Security Capital Chart; bank documents show that, on 4/12/99, 
Ixtoke wired $3 million to Security Capital, (CC022578) and Moberly wired $5 million to 
Security Capital. (CC023636). The Subcommittee has not, however, located a copy of any 
promissory notes between Security Capital and Locke or Moberly. 

Bickel & Brewer Security Capital Chart; information provided by Bickel & Brewer. 

On 4/15/99, the day after the loan was issued, the Sam Wyly Malibu Trust wired $5 
million to one of Sam Wyly’s personal checking accounts. (BA147334; BA093058-60) Over 
the course of the month, Mr. Wyly used the funds to make various transfers. (BA093058-60). 

1)10 Qjj 4 /ig/gg^ the Sam Wyly Malibu Trust wired $3 million to a securities investment 
account that it had just opened. (BA147443; PSI00037184). Over the next two years, the Trust 
used the funds in this account to pay utilities, household expenses, construction costs, and real 
estate taxes, as well as make monthly payments to Security Capital. 

See, e.g., bank records (Mizuho000250-52; 313-15; 377-79; 921-23; 942-44; 975-77; 
1005-07; 1011-13; 1122-24; 1127-29; 633-35; 663-68; 681-83; 1270-72; 717-19; 735-37; 741- 
43; 15105-09; 15166-70; 1080-82; 15183-92; 15199-203; 15225-29; 15247-51; 15294-98; 
15310-15; 15332-36; 15343-47;! 51 10-14)(showing, from 5/14/99 to 1/14/02, the Sam Wyly 
Malibu Trust made regular monthly payments to Security Capital of about $51,887). Altogether, 
the Sam Wyly Malibu Trust sent Security Capital over $1 million. 

Sec, c.g., Irish Trust emails on 11/21/00 {PSI00037246), 5/11/01 (PSI00038919), and 
5/22/01 (PSI00038916)(referencing Security Capital Malibu loan involving Locke and Moberly, 
and monthly loan payments by Security Capital to Locke of about $18,500 and to Moberly of 
about $30,700); bank documents (Mizuho0l2938-45; 13139-46)(showing Security Capital 
payments to those corporations on 12/5/01 and 12/14/01). 

Although the Subcommittee was unable to locate the property sale documents, other 
evidence indicates that the sale took place on 2/13/02, and Sam Wyly sold the Malibu property 
to a third paity for about $8.1 million. See discussion of this sale in Appendix 5. 

Bickel & Brewer Security Capital Chart. The Subcommittee has not located 
documentation substantialing the repayment of these loans; however other documentation 
suggests that repayment was, in fact, made. Sec, e.g., 2/21/02 financial statement for “Global 
SW Family” (PSIOOl 10067)(intemal Wyly financial report listing outstanding Security Capital 
loans and indicating the Malibu loan had been repaid). 
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Wyiy on January 30, 2002.'^'* The funds were supplied to Security 
Capital by Greenbriar, an Isle of Man corporation associated with Sam 
Wyly.‘^‘® The purpose of the loan was to enable Sam Wyly to make an 
additional investment in Ranger Capital, a hedge fund that he 
founded.'^*’ The loan was unsecured, despite the substantial fimds 
involved. In 2003, for an unknown reason, another Wyly-related 
offshore corporation, Newgale Ltd., was apparently inserted into the 
lending chain between Greenbriar and Security Capital.*^’* Both loans 
related to this transaction apparently remain outstanding.'^'® 

$5 Million Loan to Wrangler Trust. The next Security Capital 
transaction was a $5 million loan in June 2002, from Security Capital to 


See 1/30/02 Promissory Note between Security Capital and Sam Wyly 
(PSI00027412-15)(providing for a $15 million, ten-year loan, with a 5.50 percent interest rate, 
interest payments in 10 annual installments of $825,000 starting 1/30/03, no payment of 
principal required until 2/15/12, when the loan was due in full, unsecured; promissory note 
signed by Sara Wyly and J.D. Hunter as director of Security Capital). See also 1/2/02 fax from 
David Harris of IFG to Ms. Boucher (PS100039588)(discussing possible Security Capita! loan to 
Sam Wyly; handwritten notations state: “92 - 94,” “94 loan to Sec Cap,” “Sec Cap to SW”); 
Bickel & Brewer Security Capital Chart. The Subcommittee has not located bank 
documentation substantiating a $15 million transfer from Security Capital to Sam Wyly, 
althougli other evidence indicates that this transfer did take place. 

See “draft” promissory note between Greenbriar and Security Capital (CC021671- 
74){providing for a $ 1 5 million, ten-year loan with the same terms as above, except the interest 
rate is 5.25 percent and the annual payments are $787,500). But see Bickel & Brewer Security 
Capital Chart which states that the interest rate for this loan was 5.4625 percent. See also emails 
discussing wire transfer of $15 million to Security Capital, including 1/29/02 email from Ms. 
Boucher to Lehman Brothers (CC0l2691)(providing wire transfer instructions to move funds as 
follows; “$15M from Devotion to Samia[;] $15M from Sarnia to Greenbriar[;] $15M from 
Gi'eenbriar to Security Capital”); second email from Ms. Boucher to Lehman Brothers later the 
same day (CC012690)(explaining proposed wire transfers as follows: “— Devotion bought 
$1 5Million of Ranger Fund LLC shares from Sarnia, so the transfer to Sarnia is to pay for those 
shares. — Sarnia is lending the funds to Greenbriar as an intercompany advance, Greenbriar are 
related companies — wholly owned by the same Trust. — Greenbriar is making a $1 SMillion loan 
to Security Capital”); bank documents showing money transfers on 1/29/02 (BA PS1-W013595; 
CC027316)(Samia transfer of $15 million to Greenbriar); (CC021725; BA PSI-W013589; 
CC027039)(Greenbriar transfer of $15 million to Security Capital); (CC000312; BA PSI- 
W003526, 01 1369-70, 72; CC021669) (Greenbriar securities account statement showing 1/29/02 
deposit of $15 million from Sarnia and wire transfer of $15 million to Security Capital); 
(Mizuho015692-96)(Security Capital receipt of funds). See also 3/1 1/02 email (BA007597- 
98)(providing same explanation of chain of wire transfers). 

Bickel & Brewer Security Capital Chart; 2/21/02 financial statement for “Global SW 
Family” (PSIOOl 10067)(listing as a loan receivable “Loan - Security Capital (SW-Ranger) 
$15,000,000”). 

Bickel & Brewer Security Capital Chart (Newgale “[rjeplaces Greenbriar loan”). 

Id. See also documents showing that Sam Wyly made specified annual payments of 
$825,000 to Security Capital in 2003, 2004, and 2005, (HST_PSI005707, 8730)(indicating 2003 
transfer of $825,000); (PSI_ED0001 1301-02)(indicating 2004 transfer); (IW002070)(indicating 
2005 transfer). The Subcommittee has not located bank documentation showing corresponding 
payments by Security Capital to Newgale. 
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the Wrangler Trust, a U.S. trust established by Sam Wyly.”^® The funds 
had been supplied to Security Capital on the day before by Locke, an 
Isle of Man corporation associated with Sam Wyly.'^^' The purpose of 
the loan was to enable the Trust to buy a famous Norman Rockwell 
painting called, “Rosie the Riviter.”'^^^ The painting was pledged as 
collateral to secure repayment of the loan.'^^’ In 2003, for reasons that 
are unclear, the promissory note was revised about nine months later, 
without the alterations being disclosed on the document. Both loans 
associated with this transaction were apparently repaid on or around 
April 30, 2004.*^^^ 


See unsigned 6/4/02 Promissory Note between Security Capital and Wrangler Trust 
{PSI_ED00013667-70)(providmg for a $5 million, five-year loan, with a 4.75 percent interest 
rate, interest payments due in 5 annual installments of $237,500 starting 6/4/03, no payment of 
principal required until 6/3/07, when repayment of the loan was due in full). See also Bickel & 
Brewer Security Capital Chart; bank documents (Mizuho00165S-61)(showing Security Capital 
wire transfer of $5 million to Wrangler Trust); and (PSI000259 1 7, 19; 
HST_PS1041867)(Wranglcr receipt of wire transfer on 6/4/02). 

The Subcommittee has been unable to locate a copy of a promissory note between 
Security Capital and Locke, but did locate documentation showing that Locke transferred S5 
million to Security Capital on 6/3/02. See, e.g., bank documentation (BA003936)(showmg 
Locke ordered $5 million wire transfer to Security Capital on 6/3/02 “to enable the company to 
acquire a work of art.”); and (Mi2ulto015866-70)(showing Locke wired $5 million to Security 
Capital on 6/3/02). 

See, e.g., unsigned promissory note between Security Capital and Wrangler Trust 
(PSI_ED00013667-70); bank document showing that, on 6/3/02, Wrangler transferred $4.9 
million to the Elliott-Yeary Gallery to pay for the painting (PS100025918-19, 68-70); Bickel & 
Brewer Security Capital Chart. 

See Promissory Note between Security Capital and Wrangler Trust 
(PS1_ED000 13667) (stating painting is collateral for note and referring to a “Pledge Agreement” 
effective on the same date, 6/4/02); Bickel & Brewer Security Capital Chart. The Subcommittee 
was unable to locate a copy of the Pledge Agreement. 

See 3/4/03 email from Ms. Boucher to Ms. Hennington (PSI-WYBR00673)(Ms. 
Boucher wrote: “Can you fax me what you have executed for CW/SW/Wrangler regarding the 
$6M, S15M, S5M loans. We don[’t] have execution copies. I know there will be a change to 
some of them (1 or 2).” Ms. Hennington responded: “(T]wo of the ones I have are not signed by 
Security Capital (one of these is the one we are changing).”); 3/7/03 email from Alan Stroud of 
Meadows Owens law fmn to Ms. Hennington (PSI__ED00013666)(“Attached is the revised 
Wrangler note. The effective date is still 6/4/02. The qualified obligation language has been 
removed. I also corrected the amount stated as interest (it formerly said $250,000, but 1 changed 
it to $237,500),” Ms. Hennington forwarded the Stroud email to Ms. Boucher and Ms, Macinnis 
on the same date, stating: “1 am sending federal express to you today signed originals for the 
restated Wrang[l]or note ... for execution by Security Capital.”). 

See, e.g., Bickel & Brewer Security Capital Chart; bank documentation 
(PS10003 8626-27, 43, 48)(showing, on 5/3/04, Wrangler wired $5.2 million to Security Capital). 
Sec also 1/29/04 email from Ms. Hemiington to Ms. Alexander (PSI0003850l)(discussing plans 
to repay loan); April emails calculating interest due on note (PSI_ED00009470-72; 
PSI0003S649-50)(Ms. Alexander Ms, Hennington, and Ms. Macinnis together appear to 
determine interest owed on note is $217,977); internal Wyly financial records for the Wrangler 
Trust in April and May 2004 showing loan has been repaid (PSI00038624, 31, 46-47, 53, 56). 
The Subcommittee has not located any documentation substantiating Security Capital’s 
corresponding repayment of the $5 million obtained from Locke. 
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$6 Million Loan to Charles Wyly. The final Security Capital 
transaction described here is a $6 million loan in October 2002, pro vided 
by Security Capital to Charles Wyly.'^“ The funds had been supplied to 
Security Capital on the same day by Gorsemoor, an Isle of Man 
corporation owned by the Tyler Trust, which was associated with 
Charles Wyly and his family.'^’ The apparent purpose of the 
transaction was to enable Charles to make an additional investment in 
Ranger Capital, the Wyly-related hedge fund.'®® The loan was 
unsecured, despite the substantial funds involved. Both loans associated 
with this transaction apparently remain outstanding.'^^® 


See 10/1/02 Promissory Note between Security Capital and Charles Wyly 
(PSI00027423-26)(providing for a $6 million, ten-year loan, with a 4.90 percent interest rate, 
interest payments due in 10 annual installments of $294,000 starting 10/1/03, no payment of 
principal until 9/30/12, when repayment of the loan is due in full; promissory note signed by 
Charles Wyly and J.D. Hunter as director of Security Capital), See also Bickel & Brewer 
Security Capital Chart; emails discussing transaction (PSI_ED00013466; PSI_ED00013492; 
PSI00027422)(describing notes and anticipated wire transfer on 10/15/02). The Subcommittee 
did not locate bank documentation showing the actual transfer of $6 million from Security 
Capital to Charles Wyly, 

See unsigned Promissory Note between Security Capital and Gorsemoor 
(PSI_ED00013467-70)(providing for a $6 million, ten-year loan with the same terms as the 
Security Capital-Charles Wyly loan, except the interest rate is 4.525 percent and the annual 
payments are $271,500). But see Bickel & Brewer Security Capital Chart (stating interest rate 
for the Security Capital-Gorsemoor loan is 4.8625 percent). See also emails and correspondence 
discussing transaction (PSI_EDOOO 13466, 92; PSI00027422; PS1_ED0001 1718); 10/31/02 
financial statement for Tyler Trust (PSI0007830t)(showing Gorsemoor with a $6 million 
Security Capital note as a receivable); 12/31/02 document entitled, “Cash Flow Summary- 
Domestic” for Charles Wyly (PSI_ED00063802)(listing cash inflow from Security Capital of $6 
million). The Subcommittee did not locate bank documentation showing the actual transfer of 
$6 million from Gorsemoor to Security Capital. 

Bickel & Brewer Security Capital Chart. 

Id. See also documents showing that Charles Wyly made the specified annual 
payment of $294,000 to Security Capita! in 2003 and 2004 (HST_PS1009336, 
PSI00038252)(indicatmg 2003 transfer of $294,000) and (HST_PSI01 1025, 40-41, 
PSI_ED00015095-101, and PSI_ED00008911-12) (showing 2004 transfer). 
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APPENDIX 5 

Additional Real Estate Transactions 

As discussed in the Report section on Funneling Offshore Dollars 
Through Real Estate, during the thirteen years examined in this Report, 
tens of millions of untaxed, offshore dollars were used to acquire, 
improve, and operate U.S. real estate properties used by the Wylys for 
personal residences or business ventures. Five real estate transactions, 
financed with about $85 million in offshore dollars, were examined to 
illustrate the issues involved. Two examples, involving Rosemary’s 
Circle R Ranch and the LL Ranch, appear in the above Report section. 
The remaining three examples, involving Cottonwood Ventures, 

Stargate Horse Farm, and oceanside property in Malibu, California, are 
examined here. 

(1) Cottonwood Ventures 

In contrast to Rosemary’s Circle R Ranch and the LL Ranch 
involving residential property. Cottonwood Ventures was a business 
venture that utilized commercial property in the United States. This 
property was purchased for about $8.5 million in 2000, using primarily 
offshore dollars, and, over the next five years, used another $5 million in 
offshore funding to cover 99 percent of its operating and construction 
costs. These offshore dollars were funneled through both a U.S. 
management trust and a Nevada corporation. On one occasion in 2003, 
the property was also used as a vehicle to transmit over $700,000 in 
offshore funds to Sam Wyly for his personal use. By early 2005, the 
offshore funds spent on Cottonwood Ventures exceeded $13 million. 

Cottonwood Ventures operates out of a set of condominium units 
on two floors of a commercial office building in downtown Aspen, 
Colorado. About 1,500 square feet of space was purchased on the first 
floor to enable Sam Wyly’s daughter, Kelly Wyly Elliott, and her 
business partner, Kristin Yeary, to operate two art galleries. On the 
second floor, nearly 5,000 square feet of space was purchased to provide 
offices and an apartment for use by Sam Wyly family members. The 
first floor purchase was referred to within Wyly records as Cottonwood 
V entures I, while the second floor purchase was re ferred to as 
Cottonwood Ventures II. Internal Wyly documents show that, at all 


See chart entitled, “Cottonwood Ventures Offshore Funding,” prepared by the 
Subcommittee Minority Staff (listing 24 wire transfers from lOM entities that, from 8/10/00 to 
12/21/04, transferred over $13 million into the United States to be spent on this real estate). 

See Pitkin Country Assessor/Treasurer online real estate records; 7/13/00 email from 
Ms. Hennington to Evan Wyly describing property (PSI_ED00004735). 
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times, offshore funds were intended to and actually provided 90 percent 
or more of the funding for Cottonwood Ventures. 

The condominiums used by Cottonwood Ventures are located in a 
two-story building, known as the Paragon Building, in a prominent 
business area of Aspen. Ms. Elliott appears to have identified the 
property as a possible location for the Cottonwood business ventures and 
played a lead role in negotiating for their purchase.’’’’ The lOM trust 
that would be involved with the real estate appears to have been 
informed of the purchase after the terms had already been determined 
and appears to have played no role in the negotiations.'”'* In August 
2000, the condominium units were bought by two Colorado LLCs, 
Cottonwood Ventures I, LLC which became the owner of record for the 
first floor units, and Cottonwood Ventures II, LLC which became the 
owner of record for the second floor units. 

These two Cottonwood Ventures LLCs were owned by different 
combinations of U.S. and offshore entities, all of which were ultimately 
traceable to members of the Sam Wyly family.”’^ Cottonwood Ventures 
I, LLC, the nominal owner of the first floor units, was jointly owned by 
two U.S. companies, Wyly Works, Inc., a U.S. coiporation wholly 
owned by Ms. Elliott,'”* and Cottonwood Gallery, Inc., a Nevada 
corporation wholly owned by an lOM corporation called Cottonwood I 


See, e.g., 7/13/00 email from Ms. Hennington to Evan Wyly describing property 
(PSI_ED00004735) ("Wc are using a structure very similar to the Two Mile Ranch structure. 
New grantor trusts will be formed owned by a new foreign corporation and the individuals who 
will be using the property (1%) each. Of the total cost, 98% will be funded from offshore.”); 

1 2/3 1/04 financial statement for “Cottonwood Ventures - First Floor” (F1ST_PSI007034); 
12/31/04 financial statement for Cottonwood II Ltd. {PS100026597). 

See, e.g., 7/13/00 email from Ms. Heimington to Evan Wyly (PSI_ED00004735) 
(describing property and indicating Ms. Elliott was playing a leading role in negotiating its 
purchase); 4/18/00 email from Ms. Boucher to Ms. Hennington (PSI-WYBR00577); 4/26/00 
email from Ms, Boucher to Ms. Hennington and others (PSI-WYBR00578) (indicating Ms. 
Yeary and Ms. Elliott had agreed to final terms); 5/5/00 email exchange between Ms. 
Hennington and Ms. Boucher (PSI_ED00048162)(discussing specific details of the purchase). 

See, e.g., 6/14/00 email from Ms. Boucher to IFG, then tmstee of Bessie Trust, on 
“cottonwood capital” (PSI_ED00000376-77)(apparently informing IFG of plans for “a future 
structure necessary for the acquisition of additional Colorado real estate”). 

See chart entitled, “Cottonwood Ventures Funding Structure,” prepared by the 
Subcommittee Minority Staff. Both structures were apparently designed by legal counsel. See, 
e.g., 4/18/00 email from Ms. Boucher to Ms. Hennington (PSI-WYBR00577)(“I called Rodney, 
and, with respect to the structure - they arc still working on it.”); 4/26/00 email from Ms. 
Boucher to Ms, Hennington and others (PSI-WYBR00578) (“Rodney advi,sed me this evening 
that he and Charles Puhnan have put together a structure they are comfortable with - we should 
receive their memo very shortly.”). 

' See Colorado Secretary of State online articles of organization for Cottonwood 

Ventures I, LLC and IT LLC (showing Ms. Elliott as the manager ofboth LLCs); 12/31/03 
internal Wyly financial report on Cottonwood Ventures I, LLC (PSI _EDO00S60O8-O9)(“Kelly is 
the sole shareholder of Wyly Works”). 
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Ltd.'^^^ Cottonwood I Ltd. was, in turn, owned by the 1994 Bessie Trust 
associated with Sam Wyly.‘^^* Using offshore funds, Cottonwood 
Gallery, Inc., the Nevada corporation, provided most of the funding for 
the Cottonwood Venture on the first floor, which consisted of the art 
galleries.'”^ 

Cottonwood Ventures II, LLC, the nominal owner of the second 
floor units, was wholly owned by a U.S. management trust named the 
Cottonwood Ventures II Management Trust (Cottonwood Management 
Trust). The Cottonwood Management Trust had three grantors, Sam 
Wyly, Kelly Wyly Elliott, and an lOM corporation named Cottonwood 
II Ltd.*^"' Sam Wyly and Ms. Elliott each assumed a “trust share” of 1 
percent, while the lOM corporation assumed a “trust share” of 98 
percent. When the Cottonwood Management Trust was first established 
in 2000, Mr. Wyly and Ms. Elliott each contributed $60,000, while 


See Nevada Secretary of State online documentation for Cottonwood Gallery, Inc., 
showing corporation formed on 7/3 1/00; HST_PSI007036 (indicating Cottonwood Gallery Inc. 
is wholly owned by lOM corporation); financial statements showing Cottonwood Gallery Inc. is 
wholly owned by lOM corporation (PSI_ED00024907, 74; PSI00044670); emails discussing 
ownership (PS1_£D00007683, 4935). Ms. Elliott is president, and Ms. Yeary is secretary- 
treasurer of the Nevada corporation. Ms. Hennington told the Subcommittee that the lOM 
corporation used a Nevada corporation here instead of a U.S. management trust, because it was 
easier for a corporation to run a business like art galleries. 

See, e.g., PSI00040010 (email reporting the corporation incorporated on 7/14/00); 
PSI_ED00024963 (undated document showing corporation owned by Bessie Trust). In 2001, 
Bubba LLC, the Cayman LLC associated with Ms. Elliott, acquired two shares of Cottonwood 1 
Ltd. (TOM), thereby becoming a part owner of the corporation along with the Bessie Trust. See, 
e.g.. 6/30/01, 12/31/01, and 12/31/04 financial statements for Bubba LLC (PSI00039532, 
PSI00078962, HST„PSI006916). 

From 2000 to 2002, Cottonwood Gallery, Inc. contributed 92 percent of the assets of 
the first floor Cottonwood Venture; after 2003, it contributed 88 percent. See, e.g., 1/31/01 
financial statement for Cottonwood Gallery Inc. (PSI00043785); 1 1/30/01 financial statement for 
“Cottonwood Ventures — First Floor” (PS100045205) (showing Cottonwood Gallery Inc. had 
contributed 92 percent of its capital or $2.79 million, while Wyly Works had contributed 8 
percent or $244,000); 9/30/02 financial statement for “Cottonwood Ventures - First Floor” 
(PSI00051 123); 12/31/03 “Cottonwood Ventures I, LLC Partners Allocations” 
(PSI_ED00056008-09); 12/31/04 financial statement for “Cottonwood Ventures ~ First Floor” 
(IIST_PSI007034)(showing Cottonwood Gallery Inc. had contributed 88 percent of the capital or 
$2.67 million, while Wyly Works had contributed 12 percent or $374,429). 

See 8/1/00 U.S. trust agreement (BA163416-44). The trustee was Highland Trust 
Company, a Wyly-rclated U.S. corporation whose chief financial officer was Ms. Hennington. 
See also 2002 financial statement for Cottonwood H Ltd. (PSI__ED00024968)(showing 
Cottonwood Ventures 11, LLC was wholly owned by the U.S. management trust). Apparently a 
U.S. management trust was used for Cottonwood Ventures 11, instead of a Nevada corporation, 
because Cottonwood Ventures II functioned primarily as a real estate holding company for the 
second floor offices and apartment, and did not operate an active business. 

See 8/1/00 trust agreement (BA 163 4 16-44). Cottonwood II Ltd. was apparently 
established in July 2000, and initially wholly owned by the Bessie Trust. (PST00040010; 
PSI_ED00024963) In 2001, the six Caynran LLCs associated with Sam Wyly’s six children 
acquired one share each of Cottonwood II Ltd., apparently becoming part owners of the 
corporation along with the Bessie Trust. See 2001 financial statements for the Cayman LLCs 
(PSI00039529-34; PSI00078959-64). 
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Cottonwood II Ltd. (lOM) contributed $5,880,000. This pattern of 1 
percent, 1 percent, and 98 percent contributions continued through the 
following five years. By the end of 2004, for example, internal Wyly 
documents show that the offshore corporation. Cottonwood II Ltd., had 
contributed about $10.4 million, or 98 percent of Cottonwood 
Management Trust assets. 

This pattern, in which offshore dollars paid for the vast majority of 
real estate acquisition, construction, and operating costs, matches the 
pattern in the examples involving Rosemary’s Circle R Ranch and the 
LL Ranch. 

Although both Cottonwood corporations in the Isle of Man were 
owned by the Bessie Trust, the Bessie Trust did not provide the initial 
funds used to buy the Cottonwood real estate. Instead, the initial funds 
were supplied by Greenbriar, an lOM corporation owned by the Delhi 
International Trust, another tmst associated with Sam Wyly. Bank 
documents show that, on August 1 0, 2000, Greenbriar wired $2 million 
to Cottonwood Gallery Inc. and $5,880,000 to Cottonwood Management 
Trust.'^'*'* These U.S. entities, in turn, wired $2 million to Cottonwood 
Ventures 1, LLC and $5.8 million to Cottonwood Ventures II, LLC, to 
buy the first and second floor condominiums. In addition, Sam Wyly 
apparently provided $600,000 in a separate earnest money payment to 
complete the purchase of this property for about $8.5 million. 

After purchasing the property, Ms. Elliott and Ms. Yeary oversaw 
a major renovation of the commercial space. Working with architects 
and builders, they oversaw construction to provide art galleries on the 

See 8/1/00 U.S. trust agi'eement (BA163416-44). 

See 12/31/04 financial statement for Cottonwood II Ltd. (PST00026597). 

Presumably, by the end of 2004, Mr. Wyly and Ms. Elliott had together contributed about 2 
percent of the Trust’s assets or $200,000. See also 1/31/01 financial statement for Cottonwood 
Management Trust (PSI00043784)(showing Mr. Wyly and Ms. Elliott had each contributed 
$59,912 to the Trust, while Cottonwood IT Ltd. had contributed $5,871,363, reflecting their 
proportional trust shares of 1%, 1%, and 98%); 7/3 1/01 financial statement for Cottonwood 
Management Trust (PSI00044669)(showmg Mr. Wyly and Ms. Elliott had each contributed 
$69,884 to the Tmst, while Cottonwood II Ltd. had contributed $6,868,638). 

See CC021662, 65-67, BA135176, 259 (showing, on 8/10/00, Greenbriar wired $2 
mil lion to Cottonwood Gallery Inc. and $5,880,000 to Cottonwood Management Trust). 

See BA135176, 150178 (showing, on 8/1 1/00, Cottonwood Gallery Inc. wired $1.99 
million to Cottonwood Ventures I LLC); BA150178 (showing, on 8/14/00, Cottonwood 
Ventures T LLC wired $1 .82 million to "Pidcin County Title,” presumably for the closing); 
BA135260, 150108 (showing, on S/1 1/00, Cottonwood Management Trust wired $5.99 million 
to Cottonwood Ventures H LLC); BA150108 (showing on S/14/00, Cottonwood Ventures II 
LLC wired $5.46 million to “Pitkin County Title,” presumably for the closing). See also related 
emails explaining transactions. (PSI000i34658, PSI_ED00004874, 4898, 4902). 

See, e.g., documents discussing earnest money payment (PSI-WYBR00578, 
PS1_ED00004908, PSI00040007, 38739). 
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first floor, and offices and an apartment on the second floor, spending 
millions of dollars.'^'*^ Once the renovations were complete, the U.S. 
business entities appear to have used the commercial space on a rent-free 
basis. 


From 2000 until 2005, offshore funds were regularly provided to 
pay for 90 percent or more of the costs associated with Cottonwood 
Ventures.'^**® Wyly-related offshore entities typically wired sums 
ranging from $10,000 to $1.5 million to the U.S. entities associated with 
the Cottonwood Ventures. For example, in November 2000, Audubon 
Assets, a subsidiary of the Bessie Trust, wired $400,000 to Cottonwood 
Gallery Inc., which then wired the funds to Cottonwood Ventures I 
LLC.'^^'® In April 2001, Greenbriar, a subsidiary of the Delhi 
International Trust, wired SI million to the lOM corporation. 
Cottonwood II Ltd., which then wired the funds directly to Cottonwood 
Ventures II, LLC.'”” In September 2001, Sarnia Investments, a 
subsidiary of the Lake Providence International Trust, wired $1.5 
million to the lOM corporation. Cottonwood II Ltd., which then wired 
the funds directly to Cottonwood Ventures II, LLC.‘^^' Internal Wyly 
records identify another $2.5 million in “loans” made by Yurta Faf, a 
Bessie Trust subsidiary, to the lOM corporation. Cottonwood II Ltd.”^^ 
Cottonwood II Ltd. apparently transferred these offshore funds over time 
via wire transfers to Cottonwood Management Trust in the United 
States. Altogether, by the end of 2004, about $5 million in offshore 
funds had been sent to the United States to pay for 90 percent or more of 


See, e.g., initial cost projections provided by Ms. Yeary (PSI_ED00043807- 
08)(projecting total construction costs of about $2.4 million); 9/7/00 and 9/8/00 emails between 
Evan Wyiy, Ms. Yeary, Sam Wyly, and others on the remodeling (PSI_ED00043805, 15). 

See, e.g., 8/14/00 email from Ms. Boucher to Ms. Yeary, with copy to Ms. 
Hennington and others (PSI00040007)(“[W]e will need cash projections put together to know 
when fimds will be needed and in what amounts. ... I think we will probably make arrangements 
to advance funds at the beginning of each month, based on your cash flows.”); 9/3/01 email 
requesting $1.5 million (PS1__BD00014220). 

SccBA135lSl (showing, on 11/20/00, Audubon Assets wired $400,000 to 
Cottonwood Gallery Inc., referencing Cottonwood I Ltd. in the wire transfer); BA135181 , 

150183 (showing, on 1 1/21/00, Cottonwood Gallery Inc. wired $400,000 to Cottonwood 
Ventures 1 LLC). 

Sec CC021722, 27046, 273 (showing, on 4/18/01, Greenbriar wired $1 million to 
Cottonwood n Ltd.); BA150118 (showing, on 4/19/01, Cottonwood II Ltd. wired SI million to 
Cottonwood Ventures 11 LLC). 

See CC027321, 4191 (showing, on 9/10/01, Sarnia wired $1.5 million to Cottonwood 
II Ltd.); BA150125 (showing, on 9/1 1/01, Cottonwood II Ltd. wired $1.5 million to Cottonwood 
Ventures II LLC). 

See, e.g., 12/31/01 financial statement for Cottonwood II Ltd. (PSI0007S967)(listmg 
$1.2 million Yurta Faf loan); 12/31/04 financial statement for Cottonwood II Ltd. 
(PSI00026597)(listing $2.5 million Yurta Faf loan). 
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the first and second floor renovations, as well as legal, operational, and 
other costs associated with the Cottonwood Ventures. 

On one occasion in 2003, Cottonwood Ventures was used as a 
vehicle to transfer $732,000 in offshore funds to Sam Wyly, apparently 
to repay the $600,000 in earnest money used to help buy the property in 
2000, plus interest. A 2003 document contains a footnote stating that 
this $600,000 “should have been a debit to real estate and credit to notes 
payable” in 2000, but the “entry was never recorded.”'^®'* Nevertheless, 
in November 2003, several Wyly-related employees engaged in an email 
exchange which stated, in part, that Sam Wyly was “in need of $” and 
identified repayment of the $600,000 as a possible source of funds for 
him, '355 Qjj November 20, 2003, bank records show that Cottonwood I 
Ltd. (lOM) wired $183,000 in offshore funds to Cottonwood Gallery 
Inc., and Cottonwood II Ltd. (lOM) wired $549,000 to the Cottonwood 
Management Trust. Cottonwood Gallery Inc. and the Cottonwood 
Management Trust then wired the same amounts on the same day to Sam 
Wyly for his personal use. Internal Wyly documents characterize the 
$732,000 in offshore funds paid to Sam Wyly on that date as a 
repayment of his earlier $600,000 “loan” plus interest. 

Cottonwood Ventures is an example of U.S. commercial real estate 
that was bought and paid for primarily with untaxed, offshore dollars. It 
provided Wyly family members with a rent-free business address for art 
galleries, office space, and an apartment in downtown Aspen. It also 


See chart entitled, “Cottonwood Ventures Offshore Funding,” prepared by the 
Subcommittee Minority Staff (listing wire transfers). 

12/31/03 “Working Trial Balance” for Cottonwood Ventures I LLC 
(PSl_ED00055991-99, 56005-13)(“to record earnest money paid by Sam in 2000 for purchase of 
gallery; should have been a debit to real estate and credit to notes payable; entry was never- 
recorded, but note was paid off in 2003 - WP J.”). The Subcommittee has been unable to locate 
any loan documentation associated with the $600,000. 

1 1/10/03 email from Ms. Ilennington to Ms. Boucher and Ms. Maclnnis 
(PSLED00003443-44)(“Sam is in need of $ .... We still show a 600,000 receivable from 
Cottonwood on the start up - maybe we could pay that?”); 1 1/18/03 email from Keeley to 
Margot on “cash” (PSI_ED0000346 1 -62)(“Do you know when the $600k is going to hit for 
Sam?”). 


See internal Wyly financial document (PSIOOOl 1979)(showing the following wire 
transfers on 1 1/20/03: 

$10,000 from Cottonwood Mgmt Trust to Cottonwood Ventures II LLC 
$549,000 from Cottonwood Mgmt Trust to Sam Wyly 
$183,000 from Cottonwood Gallery Inc. to Sam Wyly). 

See also bank documents showing wire transfers of $549,000 to the Cottonwood Management 
Trust {BA135309); $549,000 to Sam Wyly {BA135309; HST_PSI009506, 10235; 

PSIOOOl 1979); $183,000 to Cottonwood Gallery Inc. (BA135236); and $183,000 to Sam Wyly 
(BA135236; HST_PSI009505, 1024S; PSI00011979). 

”” See, e.g., “Sam Wyly Cash Flow Summary Year Ended December 31, 2003” 

(PS [_ED0006 1 526-27)(“Payment on Cottonwood Note with Interest 732,000”). 



594 


-429- 

served as a vehicle to provide over $700,000 in offshore dollars to Sam 
Wyly for his personal use in 2003. Altogether, more than $13 million in 
offshore dollars was spent on this commercial property. That the 
offshore trustees spent millions of dollars on this property, complied 
with funding requests within days, exercised no apparent management 
control over the property, and used funds from multiple trusts associated 
with Sam Wyly to finance the costs, is additional evidence of the ability 
of the Wylys to direct the use of the offshore assets. 

(2) Stargate Horse Farm 

Stargate Horse Farm is another example of U.S. commercial real 
estate that was acquired primarily with offshore dollars and used 
offshore funding to cover 90 percent or more of its construction and 
operating costs. The propeity was purchased in 200 1 , from a third party, 
for about $2.2 million, using primarily offshore dollars. Over the next 
four years, more than $10 million in offshore funds were spent on 
construction and operating costs. Unlike the other Wyly-related real 
estate transactions, none of the offshore spending on this property was 
funneled through a U.S. management tmst; instead all offshore fUnds 
were directed through a Nevada corporation. By the end of 2004, the 
total amount of offshore funds spent on the Stargate Horse Farm venture 
exceeded $12 million. 

Stargate Horse Farm is a 95-acre property located in a mral area of 
Denton County, Texas, near the Dallas-Fort Worth metropolitan area.'^^® 
The property was purchased to enable the daughter of Charles Wyly, 
Emily Wyly Lopez, to build and operate a state-of-the-art equestrian 
facility and to import, breed, train, and show internationally competitive 
sport horses. Mr. Wyly apparently identified the property and sought 
offshore funding for the business venture.'^*® The Tyler Trust provided 


See chart entitled, “Stargate Horse Farm Offshore Fmiding,” prepared by the 
Subcommittee Minority Staff (listing 19 wire transfers from lOM entities that, from 1/3/01 to 
10/4/04, transferred over $12 million into the United States to be spent on this real estate). 

See Denton Central Appraisal District online property records. The property was 
recently put up for sale. Subcommittee interview with Ms. Hennington (4/26/06). 

See, e.g., 10/16/00 memorandum from Ms. Boucher to Ms. Robertson, Mr. French 
and others (MAV008220-21)(“Charles is looking at establishing a breeding and equestrian 
training facility with Emily’s involvement. A business plan has been presented, involving the 
acquisition of approximately 140 acres of land just north of DFW airport. Only 50 acres will be 
used for the business venture, and it is likely that the remaining land will be subsequently sold. 
Keeley and I are consulting Rodney to see if we can use a structure similar to that which was 
used for the gallery in Aspen, thus utilizing foreign assets for the cash injection and contributing 
Emily’s horses in the same way Kelly contributed the gallery’s inventory stocks. ... The 
anticipated initial commitment will be a minimum of $3 million,”); 9/1/00 communication 
between Mr. Wyly and Ms. Hennington referencing initial planning for “horse farm” 
(WST__PSI030962); 1 1/6/00 agenda for meeting with Trident, then trustee of the Tyler Trust 
(PST__ED00046460)(Usting “Sport Horses Venture” as one of several “[p]lanned CW real estate 
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$2.2 million in offshore dollars to purchase the property, despite having 
little detailed information about the transaction."^'’' Over the next four 
years, Mr. Wyly and Ms. Lopez oversaw the design, funding, and 
operation of the horse farm, which made use of millions more in 
offshore dollars. 

The Stargate horse farm business venture was owned by a 
combination of U.S. and offshore entities, each of which was ultimately 
traceable to members of the Charles Wyly family. Stargate Sport 
Horses, LP, a Texas limited partnership, actually purchased and became 
the owner of record for the real estate. It also operated the equestrian 
facility on a daily basis. Stargate Sport Horses, LP was, in turn, owned 
by two partners, Stargate Sport Horses Management LLC, the general 
partner, and Stargate Horse Properties, Inc., the limited partner. Both 
are U.S. corporations. Stargate Sport Horses Management LLC is a 
Texas limited liability corporation that was wholly owned by Emily 
Wyly Lopez. Stargate Horse Properties, Inc. is a Nevada corporation 
whose president was Emily Wyly Lopez, but which was wholly owned 


transactions”). 

Sec, o.g., 1/26/01 email from Ms. Boucher to Ms. Hennington three weeks after the 
purchase of the property (PSI_ED000052 1 5)(”I have very little details on the transaction and, 
structure. What did the lOM company buy when it invested in Stargate Horse Properties Inc. for 
$2.5M[?] I assume we’ll eventually get a transaction binder.”). 

See, e.g., 2/2S/01 email from Ms. Hennington to Ms. Boucher 
(PSI_ED0000.S370)(stating Mr. Wyly was thinking of using $3 million in “off-shore cash” on 
“capital improvements” for the “Sport Horses” property); 5/3/01 email from Ms. Hennington to 
Ms. Boucher (PSI__ED00012663)(“Wc met on Stargate Sport Horses yesterday — this thing is 
getting out of hand and just growing and growing. We went through all of the budgeted numbers 
with the builder, etc. and are now estimating total cost at close to $6.5M (but that could still go 
np).”); 10/16/01 memoranda from Mr. Wyly requesting additional information from the builder 
and horse farm managers (HST_PSI084396-97); 5/3/02 emails discussing horse farm status 
(PSI_ED00004864); August 2002 emails discussing property expenditures (PSI_ED00013262); 
9/9/03 email from Ms. Hennington to Mr. Wyly, Ms. Lopez and others forwarding report on the 
horse farm (HST_PSI036524); 3/17/05 memorandum by Allan Duncan to Ms. Hennington and 
others providing information on the horse farm (HST PSI036490-94). See also “Premier 
Dressage Facility” on Stargate Sport Horses website, www.stargatesporthorses.com 
(downloaded 8/1 l/05)(“Stargate Sport Horses was designed by Emily I,ope7. for the serious 
dressage competitor. ... [Mjuch thought was put into the health and safety of the horses. The 
style of this facility is in keeping with the old world tradition of dressage. ... Climate-controlled 
tack rooms, kitchen and lounge areas, showers, tack lockers and commercial washers and dryers 
are a few of the amenities.”) 

““ See chart entitled, "Stargate Horse Farm Funding Structure,” prepared by the 
Subcommittee Minority Staff. 

Sec, c.g., 12/1 9/00 Certificate of Limited Partnership (BA121247); partnership 
agreement (BA121248-86); Denton Central Appraisal District online property records. 

““ Sec partnership agreement (BA121248-86). 

““ See 12/19/00 articles of organization (BA15145 1-53); LLC regulations (BA151425- 
50); Texas Comptroller of Public Accounts online corporation records, BA151450, and 
PSI_ED0000521 5-1 6 (showing it is a single member LLC whose sole member is Ms. Lopez). 
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by an lOM corporation called Stargate Farms Stargate Farms 

Ltd. was wholly owned by the Tyler Trust, the lOM trust associated with 
Charles Wyly.'“® 

Throughout its existence, the vast majority of the assets of Stargate 
Sport Horses, LP appears to have come from offshore. Its general 
partner, Stargate Sport Horses Management LLC, owned by Emily Wyly 
Lopez, appears never to have provided more than 10 percent of the 
partnership assets at any time, while its limited partner, Stargate Horse 
Properties Inc., consistently provided more than 90 percent of the 
funding, all from offshore. For example, in January 2001, when the 
partnership began, Stargate Horse Properties Inc. contributed offshore 
funds to the partnership totaling $2.5 million, while Stargate Sport 
Horses Management LLC contributed horses valued at $240,000.'^®® By 
the end of 2004, financial reports showed that Stargate Horses Properties 
Inc. had conhibuted offshore funds totaling 98 percent of the partnership 
assets, while “Stargate Sport Horses Management, LLC (Emily)” had 
contributed less than 2 percent.'^™ 

Bank records show that the offshore funds supplied by Stargate 
Horse Properties Inc. came from three lOM corporations, Stargate Farms 
Ltd., Elysium Ltd., and Soulicana Ltd.'^^' All three were subsidiaries of 
the 1994 Tyler Tmst associated with Charles Wyly. Bank documents 
show, for example, that in January 2001, Elysium wired $2.5 million to 
Stargate Horse Properties, Inc. which, in turn, wired $2.49 million to 
Stargate Sport Horses, LP for the initial purchase of the 95 acres. 


See 12/19/00 Nevada Corporate Charter (BA121293); articles of incorporation 
{BA121291-92); corporate bylaws (BA121294-305); Nevada Secretary of State online corporate 
records; PSI_ED0000521.5-16 (showing corporation is wholly owned by Stargate Farms Ltd.). 

See, e.g., PSI00040534, 78301; HST_PSI006922 (listing Tyler Trust subsidiaries); 
BA003219, 5029 (wire transfer documentation describing Stargate Farms Ltd. as a “sister 
company” to other Tyler Trust subsidiaries). 

See BA121248-86, at 86 (partnership agreement). 

See 12/31/04 financial statement for Stargate Sport Horses LP (HST_PSI007052). 
See also financial reports showing that, in 2001 and 2002, Stargate Horse Properties Inc. had 
provided between 91 and 98 percent of the partnership assets (2/28/01 financial statement - 91 
percent, PSI00043967; 7/31/01 financial statcmcnt-93 percent, PSI00044683; 11/30/01 
financial statement .- 96 percent, PSI00045219: 2/28/02 financial statement - 96 percent, 
PS100050263; 6/30/02 financial statement - 98 percent, PSI00050698; 8/3 1/02 financial 
statement - 98 percent, PSI00050990; 9/30/02 financial statement - 98 percent, PSI00051 137). 

See chart entitled, “Stargate Horse Farm Offshore Funding,” prepared by the 
Subcommittee Minority Staff (listing wire transfers). 

““ See BA063571 (showing, on 1/3/01, Elysium wired $2.5 million to Stargate Horse 
Properties, Inc.); BA06357i, 1 19667 (showing, on 1/4/01, Stargate Horse Properties, Inc. wired 
$2,490,000 to Stargate Sport Horses LP); and BAl 19668 (showing, on 1/5/01 , Stargate Sport 
Horses LP wired $2,229,987 to Allegiance Title Company, presumably as part of the real estate 
closing). Sec aLso related emails (PSI_ED00005060-61, 5087, 5216). 
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There is no record of any mortgage, and no evidence that the horse farm 
paid rent for the use of the property. 

From 2001 until 2005, every few months, Wyly family office 
personnel requested additional offshore funding to cover expenses 
associated with the horse farm.'^^^ In response, one of the three lOM 
corporations typically wired from $100,000 to $1 million in offshore 
funds to Stargate Horse Properties Inc. which, in turn, transferred the 
funds to Stargate Sport Horses, LP. For example, in April 2001 , 

Elysium wired $750,000 to Stargate Horse Properties Inc. which then 
transferred the funds to Stargate Sport Horses, In October 2001, 

Stargate Farms Ltd. wired $1 million to Stargate Horse Properties 
Inc. In March 2002, Soulieana wired another $ 1 million to Stargate 
Horse Properties Inc.‘^’^ Four such offshore transfers took place in 
2001, six in 2002, five in 2003, and another four in 2004. Altogether, by 
the end of 2004, $12.3 million in Wyly-related offshore funds had been 
wired to Stargate Horse Properties Inc. to buy and develop the property, 
build the equestrian facility, purchase horses for breeding and showing, 
and pay for a wide range of operational costs associated with the 
Stargate Sport Horses venture. 

Documents show that key persons involved with this venture 
expressed concern about its cost almost from inception.'”^ A 2002 
report showed that, as of the end of August, the property had cost $7.4 
million to construct, had monthly operating costs of $68,000, and 
income over eight months of just $1 13,000.'”* It also showed that $4.75 


SCO, e.g., 1/28/02 email requesting $1 million (PSI ED00004559); 3/21/02 email 
requesting $1 million (PSI_ED00004712); 5/3/02 email requesting $1 million 
(PSi_ED00004866); 8/7/02 email requesting $750,000 (PSLED00013159); 10/31/02 email 
requesting $500,000 (PSI__ED0001 1 166-67); 2/24/03 email requesting $300,000 
(PSI_ED00013570); 6/20/03 email requesting $300,000 (PSI_ED00005830). These requests 
generally were made by a Wyly family office employee to Ms. Boucher, who communicated the 
request to Tyler Trust. 

'™ See CC009340, 42, CC020819, BA063559 (showing that, on 4/5/01, Elysium wired 
$750,000 to Stargate Horse Properties Inc.); and BA063561, 119675 (showing that, on 5/24/01, 
Stargate Horse Properties Inc. wired $750,000 to Stargate Sport Horses LP). 

See BA003567 (showing that, on 10/24/01, Stargate Farms Ltd, wired $1 million to 
Stargate Horse Properties Inc.)(wire transfer document referred to funds as a “loan”); and 
BA063569, 1 19688 (showing that, on 1 1/16/01, Stargate Horse Properties Inc. wired $1 million 
to Stargate Sport Horses LP). 

See BA005029, 50925, 93545 (.showing that, on 3/22/02, Soulieana wired $1 million 
to Stargate Horse Properties Inc.); and BA093547, 119591 (showing that, on 4/1/02, Stargate 
Horse Properties Inc. wired $1 million to Stargate Sport Horses LP). 

See, e.g., 5/3/01 email from Ms. Hennington to Ms. Boucher (PSI_ED00012663) 
(“this thing is getting out of hand and just growing and growing. We ... are now estimating total 
cost at close to $6.5M (but that could still go up).”). 

“Stargate Sport Horses 2002 Activity” (PSI_ED0001 1 168). 
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million in offshore dollars had been contributed to the business venture 
in the first eight months of 2002. A 2004 cash flow analysis showed 
that, during the year, the horse farm had incurred costs of $ 1 .4 million 
and generated income of only $1.2 million — and most of that “income” 
had consisted of offshore funds supplied by Stargate Horse Properties, 
Inc.'^^® A 2005 memorandum reported that the horse farm was 
generating $24,000 per month in income for services costing $37,000 
per month, “suffcr[ing] a loss of $13,000 per month [$156K loss per 
ycar.]”‘^®“ In short, according to internal Wyly financial documents, 
Stargate Farms Ltd. and its parent, the Tyler Trust, were spending 
millions of offshore dollars on a losing business venture. 

Stargate Horse Farms is another example of a Wyly-related U.S. 
business venture that made use of U.S. real estate bought and operated 
primarily with offshore dollars. In addition to the $2.2 million purchase 
price, about $10.1 million in offshore dollars were used to construct a 
state-of-the-art equestrian facility and operate it over a four-year period, 
from 2001 to 2005. The fact that the offshore trustees complied with all 
funding requests and kept supplying funds despite the venture’s history 
of losing money provides more evidence of the ability of the Wylys to 
direct the use of the offshore assets. 


(3) Malibu Property 

The final example involves real estate located in Malibu, 
California, that was owned by Sam Wyly and pledged as security for an 
$8 million loan provided by an offshore entity known as Security 
Capital. The $8 million was used to provide Sam Wyly with $5 million 
in personal funds, while the remaining funds were used, among other 
purposes, to pay for a $2 million renovation of the Malibu property. In 
2002, Mr. Wyly sold the Malibu property for $8.1 million, and the sales 
proceeds were used to repay the offshore loan in full. 


The Malibu property is located within a gated community on the 
California coastline and has a single residence.'^®' It was apparently 
purchased by Sam Wyly around 30 years ago from a third party for less 
than $500,000.'^“ In 1978, he established The Sam Wyly 1978 Malibu 

U79 j 2/3 1 /04 “Stargate Sport Horses, LP Statement of Cash Flows as of December 3 1 , 
2004” (HST__PSI007053). 


3/1 7/05 memorandum from Allan Duncan to Ms. Hennington and others on “SSH - 
Status Report and Recommendations” (HST_PSI036490-94, at 93). 


90265. 


The official address for the Malibu house is | 

Wyly documents, however, often refer to it as 36 Malibu 


|Road, Malibu, CA 


See Los Angeles County Recorder’s Office property records. The chain of title 
•shows that Mr. Wyly was the personal owner of the property until it sold. A general warranty 
deed produced to the Subcommittee indicates that, in 1993, Sam Wyly conveyed the property to 
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Revocable Trust (Sam Wyly Malibu Trust), a U.S. trust, to manage the 
property. Mr. Wyly, however, remained the owner of record for this 
property until he sold it in late 2001 or early 2002. It is one of two 
Oceanside properties that Sam Wyly purchased within the same Malibu 
community. 


Sam Wyly family members made personal use of the Malibu house 
over the years. It does not appear to have been rented to any third 
party. Internal Wyly records show that, unlike the other four properties 
examined in this Report, the Sam Wyly Malibu Trust obtained “rental 
income” for the property from Sam Wyly in amounts which varied from 
$18,100 per month in 1995, to $12,100 per month in 2000 and 2001. 


his paitnership, Tallulah Ltd., but this deed was apparently never recorded. (PSI00092624-25) 

It is possible that, at some point, Tallulah Ltd. distributed this asset back to Mr. Wyly. In any 
event, Tallulah is not mentioned in the California chain of title or in other documents relating to 
this property after 1993. The original purchase price for the property is unclear, but appears to 
have been in the range of $340,000 to $485,000. See, e.g., PSI00039355-57, 47549, 92609 
(financial statements and related documentation). 

See, e.g., BA061 150-54 (appointment of successor trustee to 1978 trust), 
PSI00087594-96 (Deed of Trust and Assignment of Rents), 

See Los Angeles County Recorder’s Office property records. These records indicate 
that Mr. Wyly transferred the property to a third party on 1 2/27/01 ; however, other documents 
indicate that this sale actually closed on 2/13/02. 

The official address of the second property is but it is 

often referred to in internal Wyly documents as 35 Malibu^^^J^Acooiding to Los Angeles 
County Recorder’s Office records, Sam Wyly apparently transferred this property in 1978 to the 
Sam Wyly Malibu Trust which, in 1986, transferred it to Sterling Software Inc. Later, the 
property apparently ended up as a gift to Mr. Wyly’s second wife, Victoria Steele, as part of a 
divorce settlement. The circumstances under which Sterling Software transferred title to the 
property and she eventually acquired title to the property are unclear. 

See, e.g., documents indicating that Wyly family members stayed at the house, 
remodeled and decorated it, and maintained it. (PSIOOl 11934-35, 101302, 102471-72, 79922; 
PSLED0036419, 62823, 65566, 69996-97; HST_PSI001433, 36) See also 3/19/01 emails 
between Ms. Boucher and Ms. Heimington re “Malibu” (PSI_ED00005464)(Ms. Hennington 
states that a Wyly family office employee “said Sam had told the kids that the house was theirs, 
so that may have been why they seemed so surprised” when he indicated, in 2001, that he 
intended to sell the property). 

See, e.g., 8/31/95 financial statement for Sam Wyly (PSI0010521 l-15)(showing 
rental income of $1 16,426 for the year to date or $18,100 per month); 12/31/00 financial 
statement for Sam Wyly Malibu Trust (PSI00039356-S7)(showing rental income of $145,200 for 
the year or $12,100 per month); 2/28/01 financial statement for Sam Wyly Malibu Trust 
(PSI00039355) (showing rental income of $24,200 for the year or $12,100 per month). It is 
unclear why the rental payments decreased over time. Sam Wyly apparently paid the rental 
costs. See, e.g,, 5/3/99 email from Wyly family office employee (HST_PSI0()5494)(“Startmg in 
January 99 Sam had to place money into the Malibu Trust in order to pay the RJW Builders 
remodeling fees. Monthly Sam places money into the Trust to pay the mortgage +. We have 
always treated this as rental exp/inc.”); bank records showing monthly payments of $12,100 
from Sam Wyly’s personal account to the Malibu Trust throughout 2000 and 2001 (BA065429, 
55andBA089951-68). 
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On April 14, 1999, Security Capital issued an $8 million loan to 
the Sam Wyly Malibu Trust, secured by a second mortgage on the 
Malibu property.'^®* The Subcommittee has been told that the purpose 
of this loan was to provide Mr. Wyly with personal funds.”®'’ Security 
Capital is a shell corporation that was formed in the Cayman Islands in 
1998, and began to provide a series of pass-through loans to Wyly- 
related persons and entities in the United States, using funds supplied by 
Wyly-related offshore entities.”®® In the case of the Malibu transaction, 
Security Capital had obtained the $8 million used in the loan from two 
lOM corporations, Locke and Mobcrly, associated with Sam Wyly.”®' 
Security Capital had then, in turn, loaned the $8 million to the Sam 
Wyly Malibu Trust. 

On April 15, 1999, the day after the Sam Wyly Malibu Trust 
received the $8 million, it transferred $5 million to Sam Wyly’s personal 
checking account.'®®® Mr. Wyly disbursed the funds over the course of 
the next month. On April 16, 1999, the Sam Wyly Malibu Trust 
transferred the remaining $3 million in offshore funds to a securities 
investment account it had just opened.'®®'' Over the course of the next 
few years, the Sam Wyly Malibu Trust gradually drew down the 
offshore funds in its investment account to pay for construction projects, 
real estate taxes, utilities, and other expenses associated with the 


See 4/1 4/99 Promi.ssory Note (IIST_PSI089322-26); mortgage amortization schedule 
(HST_PSI089333-34); 4/14/99 Deed of 'J'rust and Assigmnent of Rents (PS100087590- 
96)(placing second mortgage on Malibu property as security for $8 million loan), The “loan” 
was issued to the Sam Wyly Malibu Trust and secured by the Malibu property, even though the 
Trust never owned the property; Sam Wyly owned it. 

Discussions with Wyly legal counsel. See also 1/26/06 letter and attachments from 
Wyly legal counsel, Bickel & Brewer, responding to Subcommittee questions about Security 
Capital, chart entitled, “Security Capital Loans” describing the “purpose” of each “loan” (stating 
purpose of Malibu transaction was to provide a “Sam Wyly Loan”)^ereinaller “Bickel & 

Brewer Security Capital Chart”). 

”” For more information about Security Capital, see Report section on Bringing 
Offshore Dollars Back with Pass-Tlirough Loans, above. 

See, e.g., CC022578, 23636 (showing, on 4/12/99, Locke wired $3 million and 
Moberly wired $5 million to Security Capital). 

See, e.g., April 1999 bank statements (Mizuho007530-33; BA147331)(showing, on 
4/1 4/99, Security Capital wired $8 million to the Sam Wyly Malibu Trust). At the time of the 
$8 million loan, the Malibu property had an appraised value of only $7.2 million and was 
already encumbered by a $ 1 .2 million mortgage. For that reason, the Malibu property was worth 
about $6 million and could not fully secure the $8 million loan. This $2 million deficiency 
suggests the 1999 transaction was a less than arm’s-length transaction. 

SeeBA147334, 93058-60 (showing that, on 4/1 5/99, Malibu Trust wired $5 million 
to one of Sam Wyly’s personal checking accounts); BA093059-60 (showing, on 4/27, Sam Wyly 
wrote a check for $4.2 million from this checking account, wrote additional chocks from 4/1 5 to 
4/30, and wired $1.1 million to another account on 5/6/99). 


SeeBA147443;PSI00037184. 
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property until it was sold in 2002.'^®^ In addition to paying construction 
and operating costs, the Sam Wyly Malibu Trust used the offshore funds 
in its investment account to make routine “loan” payments to Security 
Capital. Each month, from May 1999 to January 2002, the Malibu Trust 
wire transferred $5 1,877 offshore to Security Capital, for a total of about 
$1 million.’^®* 

In 2001, Sam Wyly decided to sell the Malibu property. Ms. 
Hennington and Ms. Boucher warned him that unless he sold it for at 
least $ 1 0 million, he would owe money from the transaction, because he 
would have to repay the first and second mortgages on the property as 
well as significant real estate taxes. In September 2001, Mr. Wyly 
apparently signed papers agreeing to sell the house and its furnishings to 
a third parly for $8.1 million. Ms. Boucher described the $8.1 million as 
“a good price,” but noted “the shortfall from taxes will be tough to 
cover.”’^®* The Malibu sale apparently closed on February 13, 2002, 
which is also the date when the Sam Wyly Malibu Trust supposedly paid 
Security Capital $7.8 million to satisfy the outstanding loan.'^®® 


”” See, e.g., PSI00037184, PSI0003721 1-45, 38917-29 (showing gradual withdrawals 
from the Trust’s security account, each of which matched deposits into the Trust’s checking 
accounts). See also 3/20/01 memo from Ms. Hennington and Ms. Boucher to Sam Wyly 
(PSI_ED00005492-93)(stating the Malibu property cost about $ 1 million per year in “mortgage 
payments, taxes, insurance and upkeep”). One Wyly family office employee raised questions 
about how to treat the offshore funds in the family’s internal financial records. An email asked 
whether the offshore funds used to pay for renovation costs should be treated as “rental income” 
or "loans.” 5/3/99 email from Ms. Alexander to Elaine Spang (HST_PSI005494). See also 
4/14/99 email between them (HST_PSI089321). Handwritten notations on this email state in 
part: “Security Capital — unrelated lender - [illegible] step transaction doctrine ... foreign co.’s 
owned by Trustees’ Wyly family trusts.” The “step transaction doctrine” is a tax doctrine used 
by U.S. courts to analyze whether a transaction should be treated as a sham for tax purposes. It 
appears that at least one Wyly family office employee wondered whether this doctrine might be 
applied to the offshore funds used to pay the Malibu property’s construction and operating costs. 

See, e.g., bank documents showing that, from 5/14/99 to 1/14/02, the Sam Wyly 
Malibu Trust made regular monthly payments of $5 1 ,877 via wire transfers to Security Capital . 
(Mizuho000250-52; 313-15; 377-79; 921-23; 942-44; 975-77; 1005-07; 1011-13; 1122-24; 
1127-29; 633-35; 663-68; 681-83; 1270-72; 717-19; 735-37; 741-43; 15105-09; 15166-70; 1080- 
82; 15183-92; 15199-203; 15225-29; 15247-51, 15294-98; 15310-15; 15332-36; 15343-47; 
15110-14). See also mortgage amortization schedule (HST_PSI089333-34)(speciftdng $51,877 
payments). Security Capital presumably made similar “loan” repayments to Locke and Moberly. 

See, e.g., 3/20/01 memo from Ms. Heimington and Ms. Boucher to Sam Wyly 
(PSEED00005492-93); PSI_ED00005464, 5856 (related emails). 

IJ9B 9 /] 1/01 email (PST_ED000 14240). In January 2002, Ms. Hemiington and Ms, 
Boucher met personally with Sam and Evan Wyly about funding issues related to the Malibu 
property. 1/15/02 emails (PST_ED00009008, 9018-19). 

See, e.g,, Bickel & Brewer Security Capital Chart (identifying repayment date); 

2/5/02 email identifying repayment date (PSI_ED00009191-92); undated document entitled, 

“SW Family Offshore Cash Flow Analysis’’ (PSI_ED00014305) (showing, under “Offshore 
known cash inflows”: “Malibu loans repaid 7,800,000"). But see undated document entitled, 
"SW Family Domestic Cash Flow Analysis” (PSI_BD00014307)(showing, under “Domestic 
known cash outflows”: “Malibu payoff 2,286,000”). 
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The Malibu property is an example of U.S. real estate that was 
pledged as security for a loan from a Cayman shell corporation, Security 
Capital, that sent millions of untaxed, offshore dollars into the United 
States for Sam Wyly’s personal use. The loan also paid for the Malibu 
property’s renovation and operating costs for more than two years. In 
2002, when the property was sold to a third party, Mr. Wyly sent over $7 
million back offshore as repayment of the Security Capital loan. The 
fact that Sam Wyly was able to obtain an $8 million loan on real estate 
already encumbered by another loan, and was able to use the bulk of this 
cash for his personal use, is further evidence of Wyly ability to direct the 
use of the offshore assets. 
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Cottonwood Ventures Funding Structure 



Prepared by Permanent Subcommittee on Investigations, Minority Staff 
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Stargate Horse Farm Funding Structure 



Prepared by Permanent Subcommittee on Investigations, Minority Staff 
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IX. LAW FIRMS AND TAX HAVEN ABUSES 

The evidence reviewed by the Subcommittee shows that a battery 
of law firms was integral to the design and implementation of the tax 
and offshore structures discussed in this Report. These structures — and 
the activities and transactions used to implement them - could not have 
occurred without the vast array of legal counsel employed by the Wylys 
as well as the promoters and individuals involved in the POINT 
transactions. In the case of the Wylys, there was heavy involvement on 
the part of, and reliance by the Wylys on, legal counsel in every facet of 
the offshore structure, from its design and operation, to the structuring of 
transactions, to the provision of legal opinions. In the case of the 
POINT transactions, a law firm collaborated with Quellos on the design 
of the tax strategy, the structure of the transaction, the creation of entities 
involved in the transaction, and the issuance of legal opinions that 
indicated the strategy was more likely than not to be valid under the tax 
code. Without a legal opinion, the promoter would not have been able to 
sell such an aggressive strategy to sophisticated clients. 

The Subcommittee’s access to documentary evidence from the law 
firms was limited, and representatives of the law firms were constrained 
with respect to some of the matters they could discuss, because much of 
the material was subject to claims of attorney-client privilege. It was 
therefore difficult to determine in many instances all of the facts the law 
firms used in formulating their opinions and advice, and precisely what 
advice the law firms actually provided to their clients. Nonetheless, the 
Subcomiuittee was able to obtain sufficient evidence to document the 
critical role played by law firms and to show that the activities and 
transactions reported in previous sections took place with heavy 
involvement of and reliance on legal counsel. 

Wyly Legal Counsel. U.S. legal counsel played key roles in the 
development and implementation of the Wylys’ offshore structure, from 
moving assets offshore, to designing mechanisms through which these 
assets could be leveraged, to structuring transactions, to providing legal 
opinions and advice on how to operate the offshore entities with respect 
to U.S. tax and securities law.’'’”® Wyly representatives told the 
Subcommittee that U.S. legal counsel was routinely consulted about 
transactions relating to the offshore structure. The evidence reviewed by 
the Subcommittee supports that assertion, indicating that U.S. lawyers 
helped identify and negotiate with offshore service providers to establish 
and manage the Wyly-related offshore entities, devised ways to move 


i4«i Written presentation to the Subcommittee by Wyly legal counsel describing the role 
of legal counsel in these matters (5/15/06). 



611 


-446- 

Wyly assets offshore — and then transfer them back to the United States 
— and drafted the paperwork necessary to implement these transactions. 

According to Wyly representatives interviewed by the 
Subcommittee, the ideas for the Wylys’ offshore structure took shape in 
1 991 , at an offshore planning seminar — attended by Sharyl Robertson — 
given by David Tedder, of the California law firm Pratter, Tedder & 
Graves. According to a document referencing Ms. Robertson’s notes 
and a workbook handed out at the seminar, “the foundation behind any 
transaction should be estate planning,” some of the goals of which are to 
eliminate inheritance tax and reduce income tax whenever possible. 

After the seminar, the Wylys apparently worked with Mr. Tedder, who, 
along with another California lawyer, Michael Chatzky, helped the 
Wylys establish the offshore trusts and corporations.'”®^ 

The transfer of the Wylys’ stock options and warrants to Nevada 
corporations in exchange for private annuity policies, which were then 
assumed by foreign corporations, was the first step in sending the 
Wylys’ assets offshore. In April 1992, the Wylys and ten related 
Nevada corporations, formed and directed by Ms. Robertson, received 
opinions from Pratter, Tedder, & Graves, with apparent help from Mr. 
Chatzky. These opinions concerned federal income tax treatment 
relating to the acquisition by the Nevada corporations of Michaels Stores 
and Sterling Software options and warrants in exchange for the issuance 
of private annuities to the Wylys, as well as the subsequent assumption 
by foreign corporations of the obligation to make the annuity payments. 
The finn concluded and advised the Wylys and the corporations that 
these exchanges and assumptions of obligations would not be taxable 
events in 1992 and that the subsequent exercise of the securities by the 
obligators would likely not generate a taxable event to the annuitants. 
However, the opinion letters appear to have relied on an incomplete set 
of facts that did not truly represent the situation. For example, the 
opinions did not consider whether the stock option transfers were 
between related parties. Under Section 83 of the tax code, a stock option 
transfer between related parties would have required stock option 
exercise gains to be attributed to the original option holder. 


6/12/91 notes from a seminar attended by Ms. Robertson and the workbook handed 
out at the seminar (PSI_ED00042362-97). 

4/10/92 letter from Mr. Chatzky to Mr. Tedder and Michael French (PSI- 
WYBR00270). Subcommittee interviews of Ms. Robertson (3/9/06) and Mr. French (4/21/06). 

See, e.g., 2/28/92 letter from Pratter, Tedder, & Graves to Sam Wyly (PSI- 
WYBR0021 9-241); 2/28/92 letter from Pratter, Tedder, Sc Graves to Charles Wyly (PSl- 
WYBR246-268); and 4/2/92 letter from Pratter, Tedder, Sc Graves to Roaring Creek Limited 
(Nevada) (PSI-WYBR00125-141). 
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Also in 1992, Jackson & Walker, a Texas law firm, provided legal 
services relating to the transfer of stock options and warrants to several 
of the Wyly-related offshore corporations, confirming for Michaels 
Stores that the lOM corporations were “the lawful owners of the options 
and warrants ... and that Lome House Tmst Limited has full power and 
authority to provide notice of exercise.”*'*®'' Jackson & Walker also 
provided Lome House with information on SEC filing requirements for 
the Bulldog Non-Grantor Trast and the Pitkin Non-Grantor Tmst 
relating to their holdings of securities of Sterling Software and Michaels 
Stores. In addition, Sharyl Robertson indicated in a letter to Lome 
House that Jackson & Walker could provide Lome House with an 
opinion in 1992 stating that securities held by several Wyly-related 
offshore corporations were not subject to any SEC Rule 144 volume 
limitations and that the securities in no way needed to be aggregated 
with securities held by the settlors of the tmsts, who were Sam and 
Charles Wyly.*'*®® An opinion was apparently never provided, but the 
Wyly-related offshore entities continued to represent themselves as not 
subject to SEC reporting and resale requirements that prevent issuing 
corporations and their affiliates from transferring company shares 
through private transactions not open to the investing public and then 
reselling those securities on public exchanges. 

Additional evidence suggests that Charles Lubar, of the London 
office of Morgan, Lewis & Bockius, a Philadelphia-based law firm, was 
also involved in the original formation of the trusts. In a 2001 email, for 
example, Michelle Boucher explained to Keeley Hennington that Mr. 
Lubar “is a partner at Morgan, Lewis, and Bockius in London ... and has 
been involved with the original stracturing of the tmsts.”''*®’ In 1994, 

Mr. Lubar provided a memorandum to Michael French on the creation of 
an Isle of Man tmst using a non-U.S. grantor and “the U.S. federal 
income tax treatment of U.S. citizen beneficiaries” of such a trust.''*®* 
Under U.S. tax law for tmsts at that time, very favorable tax treatment 
was afforded to foreign grantor tmsts, and that opinion served as the 
basis for the creation of four foreign grantor tmsts benefitting the Wyly 
family. However, the legal opinion was based on several facts that did 
not tmly represent the complete situation, such as the representation that 
the foreign grantors would exercise control of the tmst assets, when, in 
fact, the tmst assets were under the direction of the Wylys and their 


1404 5 / 7/92 letter from Jackson & Walker to Michaels Stores (PSI-WYBR00274-76). 

See, e.g., 4/22/92 memorandum from Jackson & Walker to Lome House Tmst 
Limited/Rormie Buchanan (PSI-WYBR00271-72). 

4/27/92 letter from Ms. Robertson to Lome House Trust Limited (PSI00126713)- 

1407 9 / 5/01 email from Ms. Boucher to Ms, Hennington (PSI_ED00014217). 

2/15/94 memorandum from Mr. Lubar to Mr. French (PSIOOll 7520-24). 
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representatives. Morgan Lewis billing records indicate that Morgan 
Lewis provided “professional services ... in connection with analysis of 
foreign trust for US tax purposes and private annuity transactions arising 
therefrom” to Sam and Charles Wyly as late as 2003. 

After having been involved in providing the legal opinions for the 
original formation and asset transfers in 1992, Michael Chatzky helped 
expand the Wylys’ offshore structure in 1996, again providing the 
Wylys with legal opinions stating that the transfer of stock options to a 
foreign corporation in exchange for an annuity was not a taxable event. 
The opinions also concluded that once the foreign corporations exercised 
the options, it was not likely a taxable event for the person who 
originally held the options.’""® These opinions had the same key 
omissions as the 1992 opinions that provided the basis for the stock 
option transfers to the Nevada corporations. Again, they failed to 
analyze whether the transactions were stock option transfers between 
related parties under Section 83. Mr. Chatzky provided additional 
opinions for the Wylys in November 1996, this time concerning stock 
option-annuity swaps in light of a 1996 change in U.S. tax law imposing 
additional taxes on transfers to foreign trusts, including offshore trusts 
“dominated” by a U.S. settlor or beneficiary.''"' Again, Mr. Chatzky 
concluded that the 1996 transactions were non-taxable events. 

Also in 1996, the Dallas office of Jones, Day, Reavis & Pogue 
started to become very active in Wyly-related offshore activities and 
transactions, specifically with respect to the pursuit of domestic business 
ventures financed by the Wyly-related offshore entities. For example, 
the firm played an active role in carrying out the March and December 
1996 private placement of Michaels Stores options and shares sold to 
some of the offshore corporations.*'"^ Jones Day also filed SEC 
Schedule 13Ds for Sam and Charles Wyly, including one, filed January 
5, 1996, in which the Wylys expressly disclaimed ownership of Sterling 


See, e.g., 9/30/03 invoice from Morgan Lewis to Charles Wyly (PSI00038348) and 
5/16/03 invoice from Morgan Lewis to Sam Wyly (PS100038355). 

See, e.g,, 2/22/96 memo from Mr. Chatzky to The Tallulah International Trust 
discussing Sam Wyly Michaels Stores stock option exchange (PSI0013 1205-24); 3/7/96 memo 
from Mr. Chatzky to the Woody International Trust discussing Charles Wyly Sterling Software 
stock option exchange (PSI00132210-31); and 2/18/96 fax from Ms. Boucher to Mr, Buchanan 
describing the transaction and indicating that “a legal opinion to the effect that this transaction is 
not taxable under U.S. tax law will be obtained from the attorneys preparing the documentation” 
(PSI-WYBR00314). 

See, e.g., 1 1/27/96 letters from Chatzky and Associates to Tallulalr International 
Trust (PSI0013 1258-92) and Woody International Trust (PSI00132257-97). 

See 3/28/96 letter from Jones Day to Lome House discussing Fugue Ltd.’s purchase 
of shares of Michaels Stores common stock (PSI00136301), 
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Softwarc options and underlying shares held by the offshore trusts.*'"^ 

In addition, one Jones Day attorney apparently helped with the 
organization of Green Funding I, LLC,'''*"' which was used by the Wyly 
offshore structure as a flow-through entity to send offshore funds to a 
private business venture — Green Mountain Energy Company — that had 
been acquired by the Wylys. 

Further, in 2001, when Lehman Brothers began to question 
whether one of the offshore corporations. Devotion, should be treated as 
a corporate affiliate of Michaels Stores due to the involvement of Sam 
Wyly in both companies, Robert Estep of Jones Day, as counsel to 
Michaels Stores, was actively involved. Circumstances surrounding this 
matter suggest that while Jones Day, as counsel to Michaels Stores, took 
the public position that Devotion was not an affiliate, Mr. Estep had a 
different view. Specifically, according to an internal Lehman Brothers 
email discussing a meeting that was held on the Devotion issue, “Bob 
[said] that Devotion is not considered an affiliate by Michaels Stores. 
However, he also indicated that he did not necessarily agree with that 
determination , ” ‘ ^ 

From 1997 to 2003, the law firm Meadows Owens also played key 
roles in the design and operation of the Wyly offshore structure.*'*'® 
Rodney Owens, a Meadows Owens named partner, was involved in the 
formation of the six Cayman sub-funds of the Isle of Man trusts. 
According to a May 8, 2001 fax from Michelle Boucher to Sam Wyly, 
“The lOM trustees have agreed to a structure that we are comfortable 
with and Rodney Owens is approving the final documentation. ... The 
sub funds will be Cayman LLCs as subsidiaries of the lOM trusts. ... 
They exist as a sub fund via an informal understanding with the trustees 
whereby we account for these entities separately and liaise with 
particular family members regarding the underlying assets.”*'**^ Mr. 
Owens also played a key role in advising on ways to shift trust assets 
from the Wyly-related trusts established in 1992, to the Wyly-related 


M13 1 / 5/96 Schedule 1 3D by Sam and Charles Wyly regarding Sterling Software; see also 
2/12/98 letter from Jones Day to Amy Browning discussing amendments to Forms 13D filed by 
Sam and Charles Wyly (MSNYO 1 4682). 

7/3 1/97 Certificate of Formation of Green Funding I, LLC, signed by Jones Day 
counsel John McCafferty (PSI-WYBR00469). 

10/5/01 internal Lehman Brothers email (CC037563)(emphasis in original). 

See, e.g., 1 1/2/00 email from Ms. Boucher to Ms. Robertson (PSI-WYBR00603); 

5/3 1/01 email from Ms. Boucher to David Harris (PSl-WYBR00640)(“Keeley and I are also 
looking at a structure that Rodney Owens outlined to us, which builds on the partnership concept 
you introduced in January. It is a ‘frozen LLC’, whereby the 1992 trust would put up 95% of the 
fimds, for a fixed return preference interest in the LLC, and [the] 1994 trust would put up 5% for 
a ‘common’ interest in the LLC.”). 

"" 5/8/01 fax from Ms. Boucher to Sam Wyly (PSI00078291-92). 
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trusts established in 1994, which would yield more favorable tax 
benefits to the beneficiaries. 

Mr. Owens and another Meadows Owens attorney, Charles 
Pulman, were also instrumental in setting up a U.S. trust structure 
enabling the Wyly-related offshore entities to provide between 95-99 
percent of funding for real estate that would be used almost exclusively 
by Wyly family members. The foiTnation of this structure apparently 
was designed to facilitate the purchase of real estate by the Wyly 
offshore trusts while allowing the property to be used by the Wyly 
family without categorizing the purchases as trust disbursements.''”* 

Mr. Owens was also involved in the sale by Charles Wyly of two 
Colorado properties to Quayle, Ltd, which involved the formation by 
Quayle of two U.S. corporations. According to Sharyl Robertson, “This 
is a non-reportable item by the Trusts and the U.S. parties. Rodney is 
doing the legal work.”''”^ In addition, Mr. Owens helped establish the 
Woody Creek Ranch Management Trust, through which Isle of Man 
funds flowed for Wyly real estate interests,'"*^” and apparently provided 
advice regarding booking funding movements with respect to Little 
Woody Creek Ranch “from Devotion to La Fourche to Little Woody 
Creek Ranch as return of capital and then investment.”''*^' 

In addition, according to Lehman Brothers, Mr. Owens served as 
counsel for Devotion and the Wylys with respect to Devotion’s affiliate 
status, and apparently represented in discussions with Lehman Brothers’ 
legal counsel that Devotion was not an affiliate when Lehman Brothers 
raised questions about a prepaid forward sale of Michaels Stores stock 
by Devotion. At one point, the key Lehman broker, Louis Schaufele, 
informed Ms. Hennington that he needed “to get an email or letter from 
your stateside attorney that Devotion LTD is not an affiliate.” Four days 
later, Ms. Hennington wrote to Mr. Schaufele, asking if they ever “[got] 
a good answer on this or is Rodney still thinking?” Lehman Brothers 


9/21/99 email from Ms. Robertson to Ms. Boucher (MAV07688-89). 

8/1 9/99 email from Ms. Robertson to Ms. Boucher (PSI-WYBR00529). 

1430 10 / 1/99 Woody Creek Ranch Management Trust Agreement, prepared by Mr. Owens 
(BA120713-40). 

12/9/99 email from Ms. Boucher to Ms. Robertson (“I also asked [Rodney] to 
confirm how we handled the SouUeana/Tyler/Gorsemoor/Stargate T.oan Funding transaction. 

The Trustees have booked it all through as intercompany/intertnist advances .... I want to be 
sure we’re okay taxwisc showing it that way.”)(MAV007788). 

10/5/01 internal Lehman Brothers email (CC037563). Subcommittee interview of 
Lehman Brothers (7/27/06). 


10/8/01 emails between Mr. Schaufele and Ms. Hennington (CC012927). 
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requested but never received a written legal opinion from Meadows 
Owens on whether Devotion was an affiliate for Rule 144 purposes. 

Mr. Owens also represented several other Wyly-rclated offshore 
corporations as U.S. counsel. Letters indicate that he served as counsel 
for Elyisum, Moberly, and Atlantis in 2001. SBC Communications had 
notified the Wylys that it intended to file a Form 1099 with the IRS with 
respect to a $74 million purchase of stock options from the offshore 
corporations as part of its acquisition of Sterling Commerce. Mr. Owens 
sent letters to SBC contending that as foreign corporations in the Isle of 
Man, “it is not appropriate for SBC to file a Form 1 099, or any other 
reporting papers regarding this transaction, because [the corporation] is a 
foreign corporation and the income from the purchase of the stock 
options is not subject to U.S. taxation. 

Mr. Owens also closely consulted with Isle of Man attorneys and 
trustees regarding how to cure long-standing defects that were identified 
ill the Plaquemines Trust, Bulldog II Trust, and Pitkin II Trust. He 
consulted with Isle of Man counsel on the best approach to correct the 
defects and, when a course of action was determined, wrote to the 
trustee, concurring with the trustee’s “assessment that the consent of the 
beneficiaries should be unnecessary and indeed inappropriate for these 
purposes .... we would, in fact, prefer that notice of such procedures be 
limited to only the Trust Protectors if at all possible. 

Along with the structuring of entities involved in the offshore 
funding of real estate. Meadows Owens counsel, Mr. Pulman, also 
appears to have been involved in providing services to the Wylys with 
respect to their efforts to avoid disclosure of beneficial ownership 
information by the offshore entities to Bank of America. After repeated 
transactions triggered anti-money laundering systems at National 
Financial Services — the broker that provided clearing services to Bank 
of America — NFS pressed Bank of America to identify the beneficial 
owners of the Wyly-related offshore trusts. For nearly a year, the 
offshore entities declined to provide the information, and repeated 
demands and deadlines were ignored. According to Mr. Schaufele, who 
had moved from Lehman Brothers to Bank of America by this time, Mr. 
Pulman served as the offshore entities’ U.S. counsel and represented 
Devotion in this matter. Mr. Pulman and Mr. Schaufele discussed the 
matter by phone and Mr. Schaufele forwarded Mr. Pulman a long email 
written by Bank of America’s legal counsel analyzing the Patriot Act 


1/26/01 letters from Mr. Owens to SBC Communications (PSI-WYBR00612-13, 16- 
17). 


““ 1 2/28/98 letter from Mr. Owens to David Harris (MEOWO 1 -02). 
Subcommittee interview of Mr. Schaufele (7/26/06). 
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and concluding that the only way to keep the Wyly-related accounts 
open without the beneficial ownership information was to make an 
exception for these accounts. 

Although many key documents and issues with respect to the 
offshore structures could not be provided to, or discussed with, the 
Subcommittee because of claims of attorney-client privilege, the log of 
privileged documents provided by Meadows Owens further 
demonstrates that Mr. Owens and Mr. Pulman — and the law firm, in 
general — communicated with the Wyly representatives and offshore 
trustees on an ongoing basis, and were heavily involved in providing 
legal services with respect to the Wylys’ offshore structure.''*^® 
Specifically, the logs indicate that Mr. Owens was involved in matters 
relating to several of the offshore trusts, including the Tyler Trust, the 
Ginger Trust, and the Red Mountain Trust, as well as providing services 
related to Security Capital loans, Irish Trust, and protector issues. The 
logs also indicate that Mr. Pulman provided legal services to the Wylys 
from 2003 through 2005 with respect to such matters as foreign trust 
planning and the Bulldog Trust. 

According to representatives from Meadows Owens, although a 
number of employees would have been involved in providing services 
with respect to the Wylys’ trust structure under Rodney Owens, most 
communications with the Wylys and their representatives went through 
Mr. Owens. They further explained that Mr. Owens generally kept 
the work compartmentalized among the employees that worked beneath 
him, and as a result, no one except for Mr. Owens would have been 
privy to the larger, overall picture. In addition, although the 
Subcommittee found evidence that Mr. Owens represented several of the 
offshore corporations, according to representatives from Meadows 
Owens, the finn never issued an engagement letter for this work, as was 
normal practice, and never billed the offshore corporations for any 
work.”*^” 


According to the Wylys’ representatives, the Wylys also received 
legal assistance with respect to transactions involving pass-through loans 
made by the offshore corporations to Security Capital, and subsequently 
by Security Capital to various Wyly family interests. Specifically, 


5/26/04 email from Mr. Schaufele to Mr. Pulman (BA080202)(“Charles thanks for 

the call”). 

See 7/7/06 and 7/14/06 letters from Meadows Owens’ legal representative to the 
Subcommittee, enclosing privilege logs identi^ng communications with the Trustees that were 
withheld on the basis of “Attorney Work Product.** 

Subcommittee interview of Meadows Owens (7/7/06). 

Id. 
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Meadows Owens and Jones Day each played roles in helping with the 
organization, development, and operations of Security Capital. 

POINT Transaction Legal Counsel. U.S. law firms were also 
instrumental in the development and implementation of the POINT 
strategy. Several firms were involved in providing legal opinions to 
their clients with respect to these transactions, and the clients relied on 
these opinions to provide assurance that the strategy was in line with 
U.S. tax laws. The clients’ own legal advisers were also involved in 
helping to facilitate these transactions. 

Quellos engaged Cravath, Swaine & Moore to help it analyze the 
structure of the POINT transaction to ensure it was compliant with 
provisions of the tax code. Lewis Steinberg, a Cravath attorney, 
provided input and collaborated with Quellos — the promoter of the 
strategy — on the economics and structure of the strategy. Quellos 
consulted with Mr. Steinberg on the strategy’s design and on the crafting 
of legal opinions for clients.'"*’’ One of the clients, Robert Johnson, 
engaged Cravath to provide him with formal legal opinions regarding the 
tax consequences of the PQINT strategy. Mr. Steinberg indicated to the 
Subcommittee that he would have considered his clients to be both Mr. 
Johnson, who relied on the legal opinions in going forward with the 
transaction, as well as Quellos, which had relied on him to help analyze 
the transactions using his tax expertise to help ensure the transaction was 
legally compliant and that the tax advantages of the transaction were 
legal under the tax code.'"*’"* According to Mr. Steinberg, as was normal 
practice, he shared drafts of his legal opinions with Mr. Johnson’s 
advisors and Quellos in order for them to provide feedback to him so 
that he could confirm that the facts on which the opinions were based 
were accurate.'"*’^ Mr. Steinberg prepared opinions on three other 
POINT transactions as well. It is unclear, however, whether he was 
provided with a complete set of facts. For example, in response to an 
email from Euram’s John Staddon seeking assurance that the client was 
fully aware of the book-entry nature of the share trading between the two 
lOM companies, Quellos’ Chuck Wilk explained that “Lew Steinberg 
does not address the share exchange in his opinion because according to 


See 1/26/06 letter and attachments from Wyly legal counsel, Bickel & Brewer, 
responding to Subcommittee questions about the establishment, operation, and “loans” issued by 
Security Capital, first attachment at 2, Chart entitled, “Professionals Involved In Development 
and Oversight.” 

12/17/99 email from Chuck Wilk (PSI-QUEL13317). 

Subcommittee interview of Mr. Steinberg (7/26/06); See also 12/1/99 email from 
Jeff Greenstein to Mr. Wilk (PSI-QUEL11572). 

Subcommittee interview of Mr. Steinberg (7/26/06). 

Id. 
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him the client should not know how the shares were contributed.”'^'^*’ 
When asked about this email exchange, Mr. Steinberg did not know 
what it referred to and explained that he did not know how the shares 
had been contributed. Further, he emphasized that, in conducting his 
analysis and coming to the conclusions in his legal opinions, it would 
not have mattered how the shares had been contributed. He explained 
that, at that time, he knew of no facts that would have called into 
question the nature or legitimacy of the transaction. 

Another law firm, Bryan Cave, was involved in Haim Saban’s 
purchase of the POINT strategy. Attorneys from Bryan Cave provided 
lax opinions with respect to the strategy for Mr. Saban and helped draft 
the factual representations on which the opinion was based, as well as 
transactional documents to help implement the strategy. The legal 
opinions prepared by Bryan Cave'^'^® were based on extensive factual 
representation statements signed by various persons, including Mr. 
Saban. However, according to Mr. Saban, he did not read these 
statements before signing them.'"*''® Further, after having now read some 
of the representations, Mr. Saban told the Subcommittee he could not 
have attested to the facts if he had read them at the time and that some of 
the representations were completely inaccurate. Bryan Cave also 
prepared an opinion on a second POINT transaction. Like Mr. 

Steinberg, the attorney for Bryan Cave was not aware of the nature of 
the underlying transactions between Jackstones and Bamville. 

The Cravath opinion stated that the taxpayer expected to earn a 
substantial pre-tax return in relation to the potential income tax benefits 
generated by the strategy. The Bryan Cave opinion stated that the 
taxpayers expected to realize a short-term, pre-tax profit, even taking 


4/4/00 emails between Mr. Wilk and Mr. Staddon (PSI-QUEL22476). 

Subcommittee interview of Mr. Steinberg (7/26/06). 

U.S. Federal Income Tax Opinion to Titanium Trading Partners LLC (KS-00001092- 
152); U.S. Federal Income Tax Opinion to Silverlight Enterprises LP (KS-00001226-92). 

See, e.g., Haim Saban Representation Certificate attached to Biyan Cave Tax 
Opinion to Titanium Trading Partners LLP (KS-OOOOl 158-62). 

Subcommittee interview of Mr. Saban (7/19/06). 

U.S. Federal Income Tax Opinion to Robert W. Johnson from Cravath, Swaine & 
Moore (PSI-RWJ000246)("As a result of the Purchase, hivestor anticipates earning an 
annualized pre-tax return on its net purchase price for the SPV membership interests, taking into 
account interest expense on the Loan and transaction expenses (including any expenses 
associated with the Collar, the Loan or the Purchase), that is substantial (attributable to the 
earnings on the Collateral and the upside potential with respect to the Stocks) in relation to the 
potential U.S. Federal income tax benefits attributable to the built-in loss in the Stocks held by 
SPV. While Investor is aware of such potential U.S. Federal income tax benefits, one of 
Investor’s purposes in acquiring the SPV membership interests is to earn this attractive pre-tax 
return.”). 
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into account transaction costs, without comparing the size of the 
anticipated profits to the tax benefits. However, as addressed in 
previous sections of this Report, profit/loss projections developed by 
Quellos for the POINT strategy clearly showed that the prospect of any 
profit (after accounting for costs) was very remote and was dwarfed by 
the size of the tax loss to be generated by the strategy. 

Both law firms received substantial fees for their work on the 
POINT strategy. Cravath received at least $125,000, and Bryan Cave 
received about $1.3 million.''*''^ 

Analysis of Issues. The review conducted by the Subcommittee 
raises serious questions about the independence of the Wyly-related 
offshore trusts and the legitimacy of the transactions involved in the 
POINT strategy. Throughout the development and implementation of 
these structures and transactions, law finns were critical advisors, 
providing expertise and advice and opining that the entities and their 
activities were legitimate. In a number of instances, opinions and advice 
provided by the law firms discussed in the Report relied on incomplete 
or erroneous sets of facts that did not accurately reflect the true 
circumstances, raising concerns with respect to the legitimacy of the 
conclusions reached in the opinions. Further, in one instance, a law firm 
collaborated with the promoter in the development of a tax shelter 
strategy and the production of a favorable opinion letter rendered to 
several clients who purchased the tax shelter from the promoter. 

The evidence reviewed by the Subcommittee raises serious 
questions about what facts the law firms used in formulating and 
providing their opinions, services, and advice; what advice was actually 
provided to the clients in some circumstances; and whether the firms had 
adequate practices in place to identify and review client matters that 
could pose significant controversies. At issue is whether, and to what 
extent, professionals — including lawyers — have an obligation to 
evaluate the facts underlying the transactions on which they opine and 
advise. 


<!>■ <> <> 


"" U.S. Federal Income Tax Opinion to Titanium Trading Partners LLC (KS- 
00001 137)(“The TTP members expected to realize a short-term, pre-tax profit on owning an 
interest in TTP, even taking into account transaction costs.”). 

These legal fees were paid through Quellos, and are included as part of the total foes 
provided to Quellos discussed in the Report. Accordingly, the legal fees should not be added to 
the Quellos fees in estimating total fees for a transaction. 
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SOME DIRECTIONS BY THE WYLY TRUST PROTECTORS 

"Mike French and I would like to recommend to the Trustee to purchase the following 
security from Sam Wyly. . .in one of the foreign corporations owned by Bulldog Trust." 

■ 10/9/ 4 )2 10/9/92 letter from Sharyl Robertson 

"The protectors are prepared to recommend that the trustees. . .move the stock out in the 
market. . .at no less than $15 per share." 

-5/23/01 email from Michelle Boucher 

"Here's a brief outline of the usual process...for acquisitions [of art]:. . .1 usually get the 
invoice.. .and forward it to lOM. . .indicating that 'the protectors recommend payment.'" 

-2/7/02 email from Michelle Boucher 

"The protectorate committee recommended that you consider that the Tyler Trust 
(Soulieaima) consider the purchase of collectibles and art work. I am attaching the 
following invoices" totalling $450,278.87. 

-2/12/97 tax from Sharyl Robertson 

"Shari Robertson and I, as protectors, recommend that the trustee consider contributing 
$ 1 0,000 to the lobbying effort. ..." 

-6/9/95 fax from Michael French 

"The protectors recommend that you make a further investment in Woody Creek 
Management Trast in the amount of $500,000." 

•3/3/00 email from Michelle Boucher 

"The protectors recommend that Audubon Asset Limited uses the proceeds from Scottish 
Holdings, Ltd to make arrangements to repay the intercompany advances" totaling over 
$4.1 million. 

-2/1/00 email from Michelle Boucher 

"Would you please advise me if there would be adequate cash on hand for the protectors to 
make a recommendation to purchase $350,000 worth of jewelry." 

-12/1/99 email from Sharyl Robertstwi 

"The protectors recommend the purchase of French Empire chandelier" for $24,421.20. 

-8/1 1/97 filx from Sharyl Robertson and Michael French 

"We are buying $2.5M worth of $35 CA calls. ... I've picked Samia for the transaction." 

-6/15/01 email from Michelle Boucher 
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SOME DIRECTIONS BY THE WYLY TRUST PROTECTORS 


"SW said sounds fine to sell FUND from Devotion to 92 trasts. ... Do you want me to 
advise the tmstees and Lara?" 

-Ill 1 /99 email from Sharyl Robertson 


"It appears we should be able to fimd Green Mountain from Morehouse and Richland." 

-7/21/99 email from Sharyl Itobertson 


"The Committee of Trust Protectors wishes to make the following recommendations to the 
Trustee. To exercise 210,000 Michaels Stores Options held in Tensas Limited, which is 
owned by the Bulldog Non-Grantor Trust using a cashless exercise...." 

-4/20/92 letter from Michael French to Sharyl Robertson 


"The Committee of Trust Protectors wishes to make the following recommendations to the 
Trustee. . .to exercise 200,000 Michaels Stores Options held in East Baton Rouge 
Limited...." 

-4/20/92 letter from Michael French to Sh^l Robertson 


"The Committee of Trust Protectors wishes to make the following recommendations. . .to 
exercise 667,000 Sterling Software, Inc. options held by East Carroll Limited which is 
wholly owned by the Bulldog Non-Grantor Trust using the cash loaned by Tensas Limited 
and East Baton Rouge Limited to exercise the stock." 

•4/20/92 letter from Michael French to Shaiyl Robertson 


"The committee also recommends that you consider establishing a line of credit for the 
following corporations with Chemical Bank (Guernsey): East Carroll Limited for 
$8,000,000 and East Baton Rouge Limited for $2,000,000." 

•4/20/92 letter from Michael French to Shaiyl Robertson 


“Please ask the committee of protectors who we should appoint as proxy for the Michaels 
Stores annual general meeting.” 

-5/12/92 fax from Russell Collister to Sharyl Robertson 


"Shari and I recommend that the Trustees consider the following investments. ..." 

-3/21/95 fax from Michael French and Sharyl Robertson 


“I recommend that you immediately contact Lehman Brothers (Lou Schaufele...) regarding 
the acquisition of two year call options to purchase Sterling Software at the market. These 
would be acquired by the Plaquemines Trust and another trust....” 

-7/10/95 fax from Michael French 


Prepared by Permanent Subcommittee on Investigaticms, Minority Staff 
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SOME DIRECTIONS BY THE WYLY TRUST PROTECTORS 


"Please arrange for the following amounts to be wired to Scottish Holdings on behalf of 
Bessie & Tyler [Trusts]. I suggest you use funds from Bulldog and Pitkin entities, 
preferably Morehouse and Roaring Fork." 

-12/14/95 fax from Michelle Boucher 


"Michelle [Boucher] has already been in touch with your office regarding the need for two 
new corporate subsidiaries for each of the Bessie and Tyler trusts (total of four 
corporations), plus one for the Chisolm trust. These must be in place in order to do the 
annuity assignments which we would like to finalize by tomorrow." 

-2/21/96 fax from Michael French 


"The protectorates committee recommends the acquisition of a piece of artwork for Fugue 
Limited.... The painting is at Sotheby's U.K. for sale for GBP 155,500." 

-7/18/96 fax fi-oin Michelle Boucher 


"That the trust, in accordance with the wishes of the Committee of Trust Protectors, 
purchase the "Noon Day Rest" painting from Sotheby's at a cost of £155,500.00 and that it 
be delivered to... Dallas, Texas." 

-7/29/96 resolution of the trustees of the Bessie Thist 


"The undersigned Protector of The Bessie Trust has consulted with the first-named US 
beneficiary of the Trust regarding the proposed purchase by the Trust of certain works of 
art. . . . The Protectors do not object to the purchase of such works of art by the Trust." 

-1 1/25/96 fax from Michael French 


“The protectorate committee recommends that Little Woody Limited and Roaring Fork 
Limited redeem all of their holdings in Maverick Income Fund LDC, and invest the 
proceeds directly into Maverick Fimd Ltd.” 

•12/16/96 &x from Michelle Boucher 


“We understand that you are concerned that the following documents which we are asking 
you to sign as Trustees of the Tyler Trust appear to be more favourable to the beneficiaries 
of the South Madison Trust than to the beneficiaries of the Tyler Trust. It is nevertheless 
our wish that you should sign them on behalf of the Tyler Trust and we hereby indemnify 
you against any costs of any nature....” 

-1/5/98 letter Sharyl Robertson and Charles Wyly 


Prepared by Permanent Subcommittee on Investigations, Mbwity SttiT 
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SOME DIRECTIONS BY THE WYLY TRUST PROTECTORS 


“The cash call [for Greenmountain] in total is $10,000,000. (The protectors are 
recommending leaving the $10,000,000 loan to Security Capital outstanding at this time, 
more on that later.)” 

-1 i/19/98 fax frcKrt Sharyl Robertson and Michael French 


“1 have begun discussions with Lou to collapse the SSW/SE collars.... Moberly needs to 
exercise 300,000 shares of SE and sell the shares to Greenbriar/Samia prior to 2/9/98.” 

•1/1 1/99 email from Shaiyl Robertson 


"The Protectors committee would like to recommend that E. Carroll (let me know if there's 
a better selection) redeem $2,000,000 of Maverick Fund, Ltd., and invest the proceeds in 
Maverick Levered Fund, Ltd., effective as of 4/1/99." 

-3/16/99 email from Sharyl Robertson 


“As in the past, the protectorate committee recommends that Tyler Trust (Soulieana 
Limited) consider the purchase of collectibles and artwork. 1 am attaching [16] invoices 
from Marguerite Theresa Green and Associates, Inc. totalling $224, 298.26.. .If possible, 
could these funds be wired AS SOON AS POSSIBLE....” 

4/2 1/99 fax from Sharyl Rob^tson 


“If we want to liquidate US Government [bonds] for CW entities - (Quayle Limited) for the 
option exercise then [Lou Schaufele] would like to liquidate these today.... Let me know 
how you feel about this....” 

•12/23/99 email from Michelle Boucher 


"The protectors recommend that you make arrangements for a further exercise and sale of 
another tranche of 200,000 options with the same price parameters of $30 or better and 
maintain the same pro-rata split between Yurta Faf and Dortmund," 

-J/1 1/00 email from Michelle Boucher 


"I have also been advised today that the protectors recommend that donations also be made 
to an organization called "A Grassroots Aspen Experience". . .. Hopefully you can make the 
amendments to the deed of inclusion for La Fourche trust...." 

-2/8/00 email from Michelle Boucher 


"The protectors recommend the purchase of $5 million Amazon Bonds from Morgan 
Stanley." 

•2/14/00 email from Sharyl Robertson 
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SOME DIRECTIONS BY THE WYLY TRUST PROTECTORS 


“I will move the cash to lOM this week from Lehmans. Then I could get it to you on a next 
day basis, but would prefer 2-3 days warning, especially given the trustees I have to deal 
with on this one-they are pretty good, but not always as quick as the other firm.” 

-2/1 6/00 email from Michelle Boucher 


“As per the recent cash flow projections, the protectors recommend that you make 
arrangements for the $6.5M funding for March to be paid over to Green Funding 1 at your 
earliest convenience. I suggest that you make arrangements to utilize funds on hand at 
Moberly Limited with Bank of Bermuda, as well as those that were realized on the recent 
SSW swap reset.” 

-3/6/00 email from Michelle Boucher 


"Since the cash is in Bessie, and needs to be used to buy Woody Creek Ranch Limited from 
Devotion, I propose that we transfer what we need to over to Devotion now . . . . " 

-2/9/00 email from Michelle Boudter 


“East Carroll should go to Ranger Fund LLC. Locke’s money should go to Ranger Fund 
Ltd.” 

-5/31/01 email frcan Michelle Boucher 


"The protector's committee would like to make a recommendation to make a gift of 
$100,000 to the Humble Legal Foundation from LaFourche Trust." 

-6/1 6/00 email from Sharyl Robertswi 


"The protectors recommend that the trustees invest a further $2M into First Dallas 
International Limited for July 1st, 2000." 

-6/22/00 email from Michelle Boucher 
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6080 N Central £xpf ..^^sway 
Dalias, Texas 75206 
(214)891-8341 


October 9, 1 992 


Mr. Ronnie Bucharran 
Lome Houso Trust 
Lome House 
Castletown 
Isle of Man 
British isles 




tsfeo 


* li- 

- 


Re: Bulldog Trust 
Dear Ronnie: 


Mike French and I would like to recommend to Iho Trustee to 
purchase tlvs following security from Sam Wyly; 

238,707 shares of Pholomatrix Corporation @ $.12 por share 
for $20,264.37. 


We would recommend that this stock be purchased in one of the 
foreign corporations owned by Bulldog Trust. Please advise if you 
wish to proceed with this sale. I am out of town rioxl week but 
Mike French could take care of tho transfer of securities. 


Regards, 

■/ 

Sharyl Robori^nf 


1 


J: 


cc: Michael French 


Attachments: Photomatrix Corporation certificate H 89 for 238,767 
shares 
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= Redacted by the Permment 

g..hr.nmmitte»- "" Investigations^ 


<evan_wyly@HH||||Hii^HI 

SCOT shares - tradeaUe stock 


On Friday May 1 8th, Lehmans confirmed a closing price on SCOT of $1 5.13 and booked the sale of 
270,000 shares between IFG and Trident entities. The trustees at Trident are now abie to sell the^ 
shares in the market. 

The stock has been selling between $1 4.75 and $1 5.75 for the past two weeks The protectors are 
prepared to recommend that the trustees use Lou Schaufde to move the stock out in frie market, at his 
discretion but at no tess than $1 5 per share. The trustees will also ask Lou to keep ^ eye out for any 
opfxtrtunities for large block trades. The protector recommendation will go out overnight and trading 
should commence tomorrow. 

11 keep you updated on trading volume and pricing. 

Michelle 



■Wk^Blie B oucher ' 
<mbouchef@MH| 


05/23/2001 0126 PM 


Subject: 
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Hotmail Message 


jKage 1 01 1 


Here's a brief outPne of the usual process and what should/does happen for acquisitions: 

Invoice should be addressed to Audubon and should be faxed directly to them in lOM with a copy to me, and to 
Rena if she thinks she would Ske one (otherwise it Is nid necessary). Originals should be mall^ to Audubon in 
lOM. 

I usually get the invoice, either drectly from the Gallery or from Rena, and forward it to lOM with a cover note 
Indicating that the protectors recommend payment for the attached artwork that was recently acquired by 
Audubon*. They wait for tWs prior to releasing payment 

Regarding the Ellenshaw - 1 received the invoice dated January 12th, 2002 on January ISth. I had no notice of 
the acquisition otherthan a one page fax through the machine. Sometimes I get a heads up to expect 
something and sometimes not If not, I usually send a message to Sam asking to confirm the acquisib'on. I 
realize this acquisition was from EtSott Yeary Gallery, but I think it’s important to go through the usual process 
for all circumstances. 

The invoiee was faxed out to the Trustees from my office on January 28th requesting payment They should 
have rettfitted the payment by now, it usually takes about 5 days to co-ordinate raising the cash and making 
the wire transfer. I'll follow up on the payment and let you know in the morning. 


http://!wl0fd.lawl0.hotmail.msn.com/cgi-bin/getmsg?cunnbox=F000000001&a=0909089... 2/10/2002 


EYG0.1..t23 
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FAX TRANSMITTAL 


TO; Ronnie Buchanan 

COMPANY; Lome House Trust 
PHONE: 

FAX; 

NUMBER OF PAGES (including cover): 26 


• Redacted by the Permanent 
Subcommittee on Investigations 


4 ^ 

FROM: <^ari Robertson 
PHONE: (214^ 

FAX: (214)f 

DATE; February 12, 1997 
TIME: 11:24 AM 



COMMENTS: 

As you will remember, the protectorate committee recommended that you consider that the Tyler 

Trust (Soulieanna) consider the purchase of collectibles and art work. I am attaching the 

following invoices from Maguerite Theresa Green and Associates, Inc.: 

Invoice 21801 for $44,166.00 
Invoice 21806 for $ 9,093.00 
Invoice 21807 for $37,619.04 
Invoice 21808 for $ 5,975.40 
Invoice 21809 for $ 2,857.80 
Invoice 21810 for$ 8,573.40 
Invoice 21800 for $ 3,637.20 
Invoice 21799 for $13,509.60 
Invoice 21797 for $14,289.00 
Invoice 21796 for $ 3,377.40 
Invoice 2 1788 for $32,475.00 
Invoice 21787 for $ 8,261.64 
Invoice 21784 for 175.365.00 
Invoice 21782 for $12,178.13 
Invoice 2178 1 for$ 7,066.56 
Invoice 21780 for $15,588.00 
Invoice 21771 for$ 2,078.40 
Invoice 2 1770 for $ 3,897.00 
Invoice 21766 for $ 1,818.60 
Invoice 21798 for $ 1,039.20 
Invoice 21803 for $14,029.20 
Invoice 2 1 804 for $ 1 6,237.50 
Invoice 21805 for $17,146.80 

Invoice total = $450,278.87 


Maverick Capital • S080 Tiarlfa Central Expressway • Suite 1300 • LB41 • Dallas, Texas T5206-1895 
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Wire ftmds to: 

First National Bank of Park Cities 
Dallas, Texas 
ABA 111014325 
For the account of: 

Marguerite Theresa Green and Associates, Inc. 

Special Project 

Acct 


= Redacted by the Peraianent 
Subcommittee on Investigations 


1 am obtaining insurance on behalf of Soulieana as requested. Pictures of the art work and 
collectibles will come by come^Uhtheoriginal invoices. The property is presently in storage 
but will eventually reside at Dallas, Texas 75225. The decocater has been told 

to devise an inventory tagging system. When the project is completed. I’ll have a copy sent. If 
there is anything else you would like me to attend to, let me know. Would you please advise 
when the funds are wired out. 



Maverick Capital • 8080 North Central Expressway • Suite 1300 • LB.3X • Dallas. Texas 7S206-1895 
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FAX TRANSMITTAL Maverick 


TO: 

Ronald Buchanan 

FROM: Mike French 

COMPANY; 

Imrae Douse Trust 

PHONE; 2l4m| 

PHONE; 

44 624 823 579 

FAX: 214 dHB 

FAX: 

44 624822 952 

DATE: June 9, 1995 

NUMBER OF PAGES {including cover): 3 

TIME: 2t56m 


COMMKNTS; 

RE: Bulldog and Tilldn 

Shari Robertson and 1, as protectors, recommend tlial the trustee consider contributing $10,000 
to the lobbying effort described in tiie aitaclied letter from Robert C. Taylor, an attorney here in 
Dallas wlro has been active in tlie offshore trust area for many years and who claims to know you. 

Wo reconintetid tlial tlie contribution be split 2f3-l/3. You should contact Mr. Taylor direct to 
arrange for transfer of the funds, assuming you concur. We recommend that the funds be 
tdcttti6ed as being from Lome House, rather than mentioning Uic trusts by name. 

As I am sure you are aware, the proposals in Congress will create an enormous burden on 
offshore trusts (and their trustees). Perhaps you would like to contribute on your own as well. So 
far. the effort Bob has launched appears to have bad some success. 1 am acquainted with some of 



Maverick Capital • S080 North Central Rs-prcssiray • Suite 1300 • LB-31 • Dallas, Tesas 7520S-18V3 


OS-JUU-iaSS .r'S^Ol 
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From: 

Michelle Boucher <mboucher(^ 

Sent: 

Friday, March 3, 20C» 10:13 AM 

To: 

Francis Webb (E-mail) <fwebb@ 

Cc: 

Shari Robertson 

Subject: 

Woody Creek Ranch Limited 


= Redacted by the Penimnent 
Subcommittee on IiivestigaricHts_ 


The protectors recommend that you make a further investment in Woody Creek 
Management Trust in the amount of $500,000 (five hundred thousand dollars). 
These funds are required to ensure that the properties have ready cash 
available to acquire additional TDR's (up to 6, averaging $150K each) 
should they come available. It is my understanding that the property 
manager hopes to acquire these by the end of April when it is expected that 
plans for the development will be submitted for approval. 

I believe there is sufficient cash available in Devotion Limited to fund 
such additional investment. Please let me know if you need me to 
re-confirm wire instructions, which you should have on hand. 

If you have any questions, please call, 

Michelle 


MAV007955 
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From: 

Michelle Boucher <mboucher<^KK| 

Sent 

Tuesday, February 1, 2000 2:17 PM 

To: 

Ken Jones (E-mail) <kennethj<^|||||||m| 

Cc: 

Shari Robertson 

Subject: 

Audubon Asset Limited 


_ = Redacted by the Peimanent 

Subcommittee on InvestiBalions 


The protectors recommend that Audubon Asset Limited uses the proceeds from 
Scottish Holdings, Ltd to make arrangements to repay the intercompany 
advances as follows: 

Repay Locke Limited $1 ,453,319.52 being advances for art acquisitions 
Repay Richland Limited $1,921,000.00 being advances for art acquisitions 
Repay Yurta Faf Limited $ 741,170.83 being cumulative payment of fees on 
behalf of Yurta Faf, net of the $750,000 recently loaned by Yurta Faf to 
fund the acquisition of the Benjamin Franklin painting. 

If you have any questions, or different figures, please contact me to 
discuss. 

Michelle 


MAV007849 



643 


* Redacted by the Peiroanent 
_JutewraratteejraJnvestigatio^ 


Shari F^3b«1son 
12^1/1999 01 28 PM 


To: dbeste^fllBBHM^ 
cc: mbcMJcher@<aRHii^ 
&ibject: Tyior Trust - Soulieanna 


Michelle is out of town this wedc Would you please advise me H there tM^uld be adequate ca^ on h^d 
for riie fNxitectors to a reccKnmend^CHi to (»jiohase $350,000 worth of jewelry. Payment would 

need to be m»je sometime diHing December. I und«^tar>d that the appraised value of the jewelry is 
$4a),000 and ttiegtgdiasew^ld be wHh E isemai Jewelers In Dallas Texas Initi^ly ttie jewelry would 
be shipped to Woody Cre^, Co ar>d would eventually be in safeke^ing at 

4■flHlH■lllli» Ddlas, Texas Micelle or I c^ arrange for tnsurarK:e coverage if you like 
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FAX TRANSMITTAL 


- Redacted by the Permanent 
_Subconmutt^^^hrmtigat^^ 


TO; Ronnie Unchsnan 

FROM: 

Shsrl Robertion, Mike 
Freacli 

COMPAKY: l,orncH(ias6 Trust 

PHONE: 

ai4MH| 

PlIONb: 011 441624 813S7» 

FAX; 

(ihMB 

FAX: on 441624 822952 

DATE; 

August U, 1997 

NUMBER Of PACKS (including cover): 

TIME: 

11:49 AM 


Rc' Tyler Trust, SouHeana 

Tire p«iteciors recommend the purchase of French Emptit chandelier, Marvin Aieiuuuler #69- 
S690. S-lighi. circa l^U for a purchase price of $24,421.20 from Marguerite Theresa Oreen ami 
AsstKriales, Inc. If you proceed with the purchase, the witing instructions arc as follow’*. 

First Notional Bank of PaHc Cities 
Dallas. Texas 
AHA1U0U325 
For the account of: 

Marguerite Tboesa Green and Associates, Inc. 

Special Project 
Acci# 





2348804B5? 
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mmmmmm = Redacted by the Permanent 

Subcommittee on Investigatimis^ 


From: 

Sent: 

To: 

Subject: 


’MicheUe Bouciier' <mboucher(i 
Friday, June 15, 2001 3:02 P M 
<khenninglon@jB||Hiilt 
fyl, tansaction we are doing in the busts m:CA 


We are only doing this from offshore, but you should be aware. I've advised Shari as 
protector and she is on board. I've also cleared it through McCafferty to ensure we 
weren't doing anything to close to the date of Sara's planned activities. He is okay with 
it. 

We are buying S2.5M worth of S35 CA calls that expire on August 17th. 

Paying a premium of approx 7.29% which at the current trading price of S32.50 is $2.37 
per call. This is all being done through Lou. I've picked Sarnia for the transaction 
and sent everything to IFG. It should get put together Monday am, everyone has my 
numbers to reach me if they need to. 

Michelle 


Confidential 
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SW said sounds fine to sell FUND from Devotion to 92 trusts. I toc^ a look at financial, and looks like we 
can do this: 

E. Carroll $1,000,000 

E. Baton $1,000,000 

Moberly $1,000,000 

W. Carroll $2,000,000 

Tensas $ - Balance 

Do you want me to advise the trustees and Lara? 

Devotion can then purchase large property. 

Redeem Edinburgh in Devotion and Relish I’ve left a message for Jason that he needs to have cash to 
do this as of 8/1/99. Devotion vwll need to losto some money to Relish and Relish can buy the small 
property (w vice-a-versa). 

it appears we should be able to fund Green Mountan from Morehouse and Richland They need money 
on 8/1/99, I'm waiting on an amount 

I've talked to Ken Jones this morning to verify the Michaels optior>s held in Yurta Faf expre August2000. 
We're going to start exercising arto selling at 25,000 shares per week starting next week Do ycxj want me 
to keep tabs cm tiiis or do ycHJ want Lara to hartole? Will prob^y have Dortmund, etc fellow 


Confidential 
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J^til 20, 1992 '• 


IiOtae Houtse Trust Coapaay Ldaited 

Irfsm* House 

CastXetoMS 

Isle of Maa 

BritisJj Isles 

Atto. s Mr. H. Buc tansn 

Res Bulldoj Koa-Graator Trust 
Dear R onn ies 

Pssrasaat to Sectioa 8 of Use Bulldog Sen-.Graator Trust Agreement 
dated KarcA 11, 1992 Use Comaittee of Trust Protectors srislses to 
naAe Use follosriag recasmteadatlons to Use Trostee. 

To exercise 210,000 Michaels Stores Options held ia Texusas Lisalted, 
which is osmed by the Bulldog Hon-Gsrantor Trust using a 
cashless exercise thru First Boston Corporation, 3100 Texas Cosmeree 
Tower, 2200 Xos^Ar^me, Dallas, Tessas 75201, Mr. Iksu Schaufele, ^ 
phone * .(214) committee recommends selliag all of 

Use stoch at a price to a least exceed $20.00 per shasre. The escerclee 
price of Use stocdc is $3.00 a share, requiring $810,000 to exercise 
the stock with Mlcshaels Stcsres, Inc. Cash la.eaccess of exercise 
price should exceed $3,570,000. The sMuasittee recornmeads a loan 
at 8% Interest rate, to mature in ssne year, of $3,500,000 to 
East Cazxoll Limited which is owned by the Bulldog Mon-Crantor Trust. 
The committee recomaeads that cash in excess of the loan be invested 
in short term, cash- like secssritles, with some currency risk that 
you as Trustee feels comqsetes with XJ.S. certificates of deposits 
yielding around 4 %. 

TO exercise 200,000 Michaels Stores Cptlons held ia East Baton Rouge 
Limited which is owned by the Bulldog Bcn-erantor Trust using a 
cashless exercise thru First Boston Corporation, 3100 Texas Comaeree 
Tower, 2200 ROBi^^m|e, Dallas, Texas 75201, Mr. Lou Schaufele, 
phone < {214}m|H||m The comaittee reccmaends selling all of 
the stock at a price to a least exceed $20.00 per share. The exercise 
price of the stock is $3.00 a share, requiring $800,000 to exercise 
the stock with Michaels Stores, Inc. Cash in excess of exercise 
price should exceed $3,400,000, The eomailttee recoomBends a loan 
at 8% interest rate, to mature in one year of $888,750 to 
East Carroll Limited whic h is owned by the Bulldog Mon-Grantor Trust. 
The committee recomaeads that cash in excess of the loan be invested 
in short term, cash-like securities, with seme c urr e n cy risk that 
you as Trustee feels competes with TJ.S. certificates of deposits 
yielding around 4 t. 

To exercise 867,000 Sterling Softare, lac. Options held by East Carroll 
Limited which is wholly owned by the Bulldog Non-Grantor Trust 
using the cash loaned by Tensas Limited and East Baton Rouge Limited to 
exercise the stock. 


= Redacted by the Pcimanent 
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Tie axercise price is SS.25 per share £or a total exercise price of 
$4,168,750. Hie comiittee reco men ds that Bast Carroll Limited hold 
the Sterlia? Softwue, lac. stock. 

The committee also receaoBeads that you consider estahlishiag a lire 
of credit for the followiag coxporatioas with Chemical Baafc (Cuerasey) : 
Bast Carroll Limited for $ 8 , 000,000 and East Baton Eouge Limited 
for $ 2 , 000 , 000 . 



WYLY 04705 
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six Pag* Pax 

Attn: Shari Robertson, Sterling Software Inc 
From: Russell Collister 

12th May 1992 

1. Thank-you for your fax of the 12th May. We shall forward 
the hard copy of the letters which accompany this fax to 
yourself at sterling Software. 

2. We have received two notices of beneficial ownership of 
stock in Sterling Software from Albert Hoover regarding The 
Bulldog and The Pitkin Non-Grantor Trusts. Please let us 
know which box we should tick and what narrative, if any, we 
should insert below the boxes. 

3. We have received a report from Lou Schaufele notifying us 
that he has sold lOODO shares in Kiohael Stores at $21.50 
net for the account of Tensas Limited 

4 . To Bid)5cribe to The Financial Times you should contact 
their New York office. The address is 14 East 60th Street, 
Hew York 10022. 

5. Please ask the committee of protectors who we should 
appoint as proxy for the Mlohaal Stores annual general 
meeting . 



Russell Collister 


CONFIDENTIAL 

PSI001 35882 



650 


1-177 P-001 HSR ii ’3S 12:. 


. = Redacted by the Permanent 
Subcommittee on Investigations., 


FAX TRANSMITTAL Maverick 


TO: Ronald Buchanan 

PROMj 

Mike FPeneh^iiari 

Robertson 

COMPANY: I-oriie House Trust 

PHONE: 


PHONK: 44 624S23S79 

PAX; 

2i4imm 

FAX: 44 624 822 952 

DATE: 

March 21, 1995 

NUhWER OF PAGES (including cowr): 

TIME; 

8:27 AM 


COMMENTS: 

Shari and I rccsowmcDd lhat the Trustees consider the f(dlowing investments: 

An aggre^te S3 .5 nulUon in one-half of one urot b^g offered in a private transaction by Boston 
Chicken, a)nsjstmg of a S2. 5 million investment in BC Funding, a funding vehicle for Boston 
Chicken fiancJnsccs, and $ 1 million in a new company being formed by Boston Chicken to 
dc\'ctlo)i a natjoiiwdc chain ofbagd sloies. 

Ail aggregate of S200,000 (probably just from Bulldog and Pitkin) to be invested in an addition to 
the $300,000 loan previously made to Scottish Hotihngs (Ronnie, we need to discuss this 
structure wticn I am tluN'e on the Sth), for Hirtlier advance as equity to Scottish Annuity, making 
its total caj^taliaation $500,000. 

We underhand that Scottish Annuity is required to maintain the US $240,000 mimmum capital in 
the fonn of cash equivalents, and that portion of the capital is not available to use as working 
capita! to finance the current capital investment and requirements. The remaining $00,000 

of initial capital has been e.Khaiisted for computer equipment, administration fees, legal and 
acwHmting fees, and other expenditures. We farther understand that tlie company expects to be 
revenue positive by the end of this year, based on current indications of interest tn the company's 
annuity product, and that the additional investment is expc<Xed to be a more than suificient 
amount of worldng capital. 


Maverick Capital ■ SOSONoilh Central J-xpressway • Sukc 1300 • LB-3J • Dallas. Texas 75206-IS95 


21-M^-1935 39M7 


2148916311 


P.^i 
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yt> icf:bt 


A new Ca>'inan ibnd. Ma\’<^ck Growth and Income Ftmd is in the process of formatiotu Hus 
fund wl!l hold the Boston Chicken investmeius tbrou^ a special purpose Ca^nan subsidiary, B & 
C Holdings, Ltd. In the event tius itevs' fund is not ready at the time funding is reqiuitKi for the B & 
C investment, it may be mxjesary to contribute the $3.5 million direct to B & C for equity and 
«>ntribulo the B & C equity to the new fund at a lat<» date. 

Id conjunction %\'ith the fonnation of the newiut^, Maveride Income Fuid, Ltd. vdU liquidate all 
of its investtnems and di^ribute the net proceeds to its shareholders. We recoinmtmd that the 
sharclKildcrs contribute these funds to tl^ new Growth and Income Fund. 


More details will be available lator. If the Trustees concur in these recommerKfatiom, we 
recotuTHcnd that steps be tak«i to ensure the avatlabiRty of funds under the cunont mmgin 
arrang^ents whb I.diman and Fust Bostoxt We understaiKl that you will conuct L<^ Sd^uTdie 
at Lehman regarding Ending arrangements. 

With respect to timing, we understand that the Scottish Annuity funds are required to be in bdbre 
March 31, in oidcrtluit the statutory accounting requirements can be met and bills can be paid on 
time. Hie B & C trartsaction wll also be required to be funded by the end of March. 



Mavwicic Capitfil • 8080 Norrh Central Ejqpr«s'«y • Suite J3«>* LB-31 • I>aUa$, Texas 7S206-1S9S 
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FAX TRANSMITTAL 


Maverick 



TO: Shaun Cairns 

FROM: Mike French 

COMPANY; Wychwood Trust Limited 

PHONE. 

PHONE; 44 1624 824011 

FAX 214miB 

FAX: 44 1624 82^70 

DATE: July 10, 1995 

number of PAGES (including cover)' 

TIME: 3:50 PM 

^ 


^ -Z- 

COMMENTS: -SVesr 

Dear Shaun: y t'/ .fj ; 


I recommend that you immediately contact Lehman Brothers (Lou Sclaufele^ 14 720 947 1 ) 
regarding the acquiation of two year call options to purchase Steihng Software at the market. 
These vrould be acquired by the Plaquemines Trust and another trust established by a Trust at 
Lome House, or. if Keith is willing to establish two new trusts that parallel the Bessie and Tyler 
trusts he set up last year witli Lome House, those new trusts could be the acquirer. 


In either case, the actual transaction would be done through a corporate subsidiary of the Ousts. 
Lome House will assist in ananging the financing 


This transaction, if you as trustee believe it is beneficial, would need to be effected very quickly. 1 
will call you when I reach the office in the morning As with my other fex, I suggest tlal you 
dispose of this one as there will be adequate subsequent documentation of any transactions. 


Please show a copy of this to Keith. 

Also. 1 am looking forward to receiving your proposals regarding the Nevis bank. 


Msvaidc Capital • SOSO North Cenua! E.\prcssw3y • Suite 1300* LB-3 1 • Dallas, Texas 7S206-1S45 
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» Redacted by the Permanent 
__SubconmntteeOTi_In^tig^oiw 


FACSIMILE COVER PAGE 


TO: 

COMPANY: 

FAX: 

DATE; 


Barbara Rhodes 
Lome House 
011-44-U 
December 1995 


From: 


Michelle Boucher 


Fax; 


809J| 


Tel: 


We are tracsmitting 2 pagc(s). Please cootact flje undersigned if there is a 

prc^leni witli Ae transmission. 


Dear Barbara, 


Please find attached wire mstnichons far fee following «itities: 

Scottish Holdings, Ltd 

Tlie Irish Trust Company (Cayman) Ltd. 


Please airange for the fol]o^viug amount to be wired to Scottish Holdings ou behalf of 
Bessie & Tyler. I biggest you use fimds iiom ^Idog and Piddn entities, preferably 
Morehouse and Roaring Fork respectively, as tiiey iiave pre\iously advanced money and 
Jaiiak is working oi a revolving loan agreeineut between foem. Hower'er. having said 
tliat, please advance funds thmi whichever entities have it available. 


Bessie 

Tjier 


$2,133.33 

$1,066.67 


being payment for 21,333.33 sliares @ $0.10 per share 
being payment for 10,666.67 sliares @ SO.IO per share 


1 expect the IVotectoretes to give a recommendation to advance some flmds to tiie Irish 
Tnjst Company/ Indi Holdings in die near future. 


Please let me kuoiv the value date of die funds transfer so that 1 may expect it. 
Kind regards, 


Micbdie Boucher 

Manager, Finance & Administration 

(unsigned as sent via personal computer) 
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WIRE INSTRUCTIONS: 


mmm * Redacted by Ae Pennanent 
Subcoinmittee <m Iny^tig^ions_ 


Morgan Guarant>' Tmst Co. of New York 


ABA: 

A/C: 

A/C No: 

Sub A/C: 

Sub A'C No: 

For Forflier Credit 


021000238 

Lazard Bodnars & Co. Ltd. 


Queensgate Bank & Tmst Ctmipany Ltd. 
Scottish Holdings LM, AcctNo:flH|||^ 


The Iri^ Tmst Company fCavmanl Lti 
Morgan Guaranty Trust Co. of New York 


ABA; 

A-C; 

AA:No: 

SubA^C: 

Sub A/C No; 

For Further Credit 


021000238 

Lazarf Biotiiers & Co. Ltd. 


Queensgate &ink & Tmst Company Ltd. 
Hie Iri^i Trust Ompany, Acet No: mfli 
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2140916245 10TH FLOOR 


FAX TRANSMITTAL 


r-im P-001 FHS 21 -96 18:05 
mmmmmm = Redacted by the Permanent 

Maverick 


TO: 

Ronald Iffitchanan 

FROM: 

Mike French 

COMPANY: 

Lome n>iise Trust 

PHONE; 214|flBH|8 

PHONE: 

44 624823579 

FAX: 

214flBllii 

FAX: 

44624822 952 

DATE; 

Febmary 21, 1996 

number OF PAGES (incluiBng cover): I 

TIME; 

10:08 AM 


COMMENTS: 

MioheOe has (toady been in toudj with your office rsguding the need for two new corporite 
aibadiaries for eat* rftha Bessie and trusts (wad of four cotporationsX plus one for the 

Chistto tjust Ihese naut be in place in order to do the annaily asagnments whidi we would like 

to finaBze by tomorrow. 

In Older to do tlas wo auat b*ve the names of these companies in order to <»mpleie the 

docummrtaticuL Please ffinash (his information at once. 


r 




, to ^ 
VO 

Vo >-*0 


M^vede^ • 8080 Hnth Centni Expnaway t Suite 1300 • DbIUSs Tease 7320^1899 


21-FEB-i996 17:00 


2146916245 


P.00i 
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Jul. 18 199G 03:l9f>H PI 


“ Redacted by the Permanent 

FACSIMILE COVER PAGE 


TO: 

Ronnie Buchanan 

From; 

Michelle Boucher 



Fax: 

1 

FAX: 

011-44-1624-822-952 

Tel; 


DATE; 

JulylSth, 1996 




We are transmitting 3 page(8). Please contact the un^isigned if there is a jsoblem 
tyith the transmission. 


Dear Ronnie, 
re: Fugue Limited 

The protectorates committee recommends the acquisition of a piece of artworlc for Fugue 
Limited, as follows; 

The painting is at Sotheby’s U.K. for sale for GBP 155,500. Should you proceed with the 
acquisition, please make reference to Invoice # LN64060018. 1 have attached a 
description of the painting which is named ‘Noon Day Rest*. 


The protectorates also recommend shipping the painting to 8080 N. Central Expresswa y, 
Suite 1.380, D allas, Tex as, using Fritz Companies to handlelhelhipment. The contact 
name for Fritz is as follows; 

Jim Webster /■“ , 

Assistant Import Manager ^ , ''J' ' ' 

Fritz Companies Inc. — Ccv'ov.c ^ \- 

8920 Roy^ Lane r 

Irving Texas \ ' V 

tel;214-||M^ 
fax:214-^^BB 


III 




The protectorates also recommend dtat the painting be insured. Please arrange for 
appropriate insurance to be placed on tlie artwork. Kindly advise me as to oie process of 
insuring the artwork, and which company has been selected as the insurer. 



Fmally, the protectorates recommend selling put of Fugue’s Treasury Bill that is 
scheduled to mature on August 1st, 1996, in order to finance the acquisition. 

Please address this purchase as soon as possible, if you have any questions, please contact 
me directly. 
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THE TRUST COMMITTEE OF LORNE HOUSE TEUST LIMITED 
TRUSTEES OF THE BESSIE TRUST 
RESOLUTION IN WRITING 


We the undersigned, being all the members of the above-mentioned Committee, pursuant to 
the powers vested in us by the Articles of Association of Lome House Trust Limited in its 
capacity as the IVustee of the above mentioned Trust, do hereby resolve;- 


i . THAT the trust, in accordance with the wishes of the Committee of Trust Protectors, 
purchase the “Noon Day Rest” painting from Sotheby’s at a cost of £155,500.00 and 
that it be delivered to at 8080 North Central Expressway, Suite 1300, Dallas, Texas. 


Dated 29th July 1996 


Committee Members 




1 
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flco? f- 756 T>-e70 p-001 i-oj ?s 


FAX TRANSMITTAL 


iMiiM = Redacted by the Permanent 
Subcommittee on Investigations 

Maverick 


TO: Ronald Buchanan 

COMPANY: Ixnnc House Trust 
PHONE: 44 624 823 S79 

FAX: 44 624 S22 952 

NUMBER OF PAGES (mdudingcovw): 


FROM; Mike French 
PHONE; 214 I 
FAX: 2i4( 

DATE: November 25, 19^ 
TIME: 10:17 AM 



COMMENTS: 

Rd: Bessie Trust 

The vmdei^igncd Protectee of Tiie Bessie Thtst has consulted vidth tbe first-named US beneficiary 
of the Tnm regarding ihe proposed purchase by the Tni^ of cerUun works of art described on the 
attat^ied page. It has been represent^ by such person that no cuirmt beneflciaiy affiliated with 
stidli person has any immediate foreseeable need for the fimds required to acquire such wotks of 
ait or any investment returns on such funds. 

According! 3 ', the ProicctOTS do not object to Ac purchase of such works of art by the Trust. Due 
to the holiday here in US, M$. Robertson is not available to sign this fkx, but I am advised 
that she approves. 



Maverick Capital • 8080 North Cnttral Express^A'iy* Suite 1300 • LB-31 *1)1113$. T^is 75206-1 893 


25-1IXJ-199& a'15‘i2 


2148918245 
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FROl-l : 


?Sar<1949-25l9 


PHOf-e NO. : 


Dec. 16 1956 05;4WT1 PI 

= Redacted by the Permanent 
_SubcongMt^jnjnye5tigations 


FACSIMILE COVER PAGE 


TO: Barbara Wade From: Michell e Bouc her 

Fax: 809-||||HH| 

FAX: 0n-444B|BBB9 Tel: 8O0JHHr 

DATE; December 16th. 1$96 


We arc traasiiuUing pBgc(s). Please contact the undersigned if th«c is a problem 

with the transmission. 


Dear Barbara, 


'Hte protectorate comndttco recommends that Tittle Woody limited aiul Rosrmg Pork 
Lhnited redccni al! of their holdings in Maverick ItKome Fund LDC, and invest the 
proceed^ directly Into Maverick Fund Lid. 

If the trustees agree to proceed with this recommendation, kindly arrange for the 
appropriate redemption request end subscription documents lo be completed. 

Have n great Holiday Season! 


Kind regards. 
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Lome House Trust Limited, 

Lome House, 

Castletown, 

Isle of Kan IM9 XAZ. 

January Bth, 1398. 


Gentlemen, 


Reatructurlng of Scottish Holding's, Ltd. 


We understand that you are concerned that the following 
documents which we are asking you to sign as Txrustees of the Tyler 
Trust apE^ar to be more favourable to the beneficiaries of the 
South Madison Trust than to the beneficiaries of the Tyler Trust. 

It is nevertheless our wish that you should sign them on 
behalf of the Tyler Trust and we hereby indemnify you against any 
costs of any nature and to bold you harmless with respect to any 
consequences of your signing the documents. 



Disinterested Member, 
Committee of Protectors. 




Charles J.Wyly, Jr. 
Settlor. 


1 






T' 


TOTfiL p.aaa 
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MMHB - Redacted by die Pennanent 

Subcommittee on jtoyegtigatioiis^ 

FAX TRANSMITTAL 


To: 

David Harris 

Rom: 

Sbari Robertson 


Ken Jones 


Mike French 

Company: 

Aundyr Trust Company Ltd. 

Phone: 

214i[|mp 

Phone: 

01144^1^1^ 

Fax: 

214|im 

Fax: 

01144]fmP 

Date: 

November 19, 1998 

Number of pages: 1 

Time: 

9:31AM 


Ite: Greai Mountain/C^ilP 

Attached is a schedule showing the anticipated fonding for the prior approved CMP Holdings investment. I will be 
out next week, final confirmation of die amounts and dates will be coming from eatber Michelle Bcxicher or Evan 
Wyly. If you need further oinfirmation of my approval, leave me a voice mail and I will call. The cash call in total 
is $10,000,000. (The protectors are recommending leaving the $10,000,000 loan to Security Capital outstanding at 
this tin^, more on that 1^.) At this time, I do not know whether Mavoick is going to invest in this round. If 
Maverick docs inwa the % of GMP’s Cash call is 66.71328%. if not the % is 86.71328%. I have attached 
schedules outlining these two cash calls. 

The protectors' recommendadtm is to fund GMP’s % as fdiows: 

Roaring Fork $750,000 

Dortnumd $302,080. 

Locke $5,135,920. 

East Canmll 483,328. 

And if Maverick is out: 

Tensas $1,000,000. 

W. Carroll $1,000,000. 

Midielle will provide you with wiring in^rucdcais. It is my underst^ding that good funds are needed at Green 
Mountain ^ergy on 1 1/30/98. 1 think you should plan to have cash ready to wire to GMP Holdings on 
'Hicsday/Wednesday of next week. I am in the office today and tanorrow if you have questions. 


300 Cfsscent Court . Suit® 1000 . Dallas, TX 75201 . 214/880-4100. Fax 214/880-4104 
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Shari R(^}«tson 
01/1 1/1999 0922 AM 


To: Michelle Boucher 
cc: 

Suited: SSW/SE CoHar 


I have begun discussions wfli Lxxj to coll^se the SSWSE collars. As i recall Greenbriar axl Sarnia (I 
dcmt know the breakdown) sold 1 CK>,CK)0 SE at $38, $40, & $42 for a total of 300,000 ^ares. Hiese 
entities are now short the deliv^ of these shares for the collapse of the collar 

Moberly needs to exerdse 300, OCX) shares of SE and sell the shares to Greenbriai/Samia |:»1or to 2/9/98. 
i have put a call into Al Hoover at SE to get clearance on 'ttiis transacticm 

Loj assures me that Lehman's is short of the stock within the collars and as long as will cdlapse tfie 
coil^ at least one day prior to 2^ we can come to terms cm what the sale price of the stcx^ is and there 
vriil be no trading in ^e marke;:^aca 


Confidential 
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“ Redacted by the Peimanent 
Subcommittee on Investijsations 


^fi Robolson 
03/1 6/1 999 07 :56 AM 


To: mbouch©r@ 
cc: Evan Wyly/Maverid 
Subject: Maverick Fund /Maverick Fundi) 


The Protectors committee would like to recommend that E Carrel (Let me loiow if ttiere’s a better 
selection) redeem $2,000,OCK) of Maverick Fund, Ltd. and invest ttie proceeds in Maverick Levered Fund, 
Ltd. effective as of 4/1/99. If ttie trustees agree with this dedaon, please inform Amy Castillo of tiis 
redemption/investment. Please do appropriate aji^roval at the the FUND level to wdveSO days notica 
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FAX TRANSMITTAL 


= Redacted by the Peramnent 
Subcommittee on Investigations 


TO: Michelle BDUcher 

COMPANY: 

PHONE: 34S 

FAX: 3451 

NUMBER OF PACKS (including cover): 



FROM: Shari Bobertson 
PHONE; 214-1 
FAX; 214-1 
DATE: April 21, 1999 
TIME; lOtOOam 






As in the past, the protectorate cominittee recommends that Tyler Tmst (Soulieana Limited) 
consider the purchase of collectibles and artwork. I am attaching invoices from Marguerite 
Thea’esa Great and Associates, Inc totalling $224,298.26. 

I am obtaining insurance on behalf of Soulieana, as requested. Pictures of these collectibles will 
come by courier with the original invoices. 


If posable, could these funds be wired AS SOON AS POSSIBLE since vendors need to be paid 
immediately. Wiring instructions are: First National Bank of Park Cities, Dallas TX ABA 
111014325, for the account of Marguerite Theresa Green and Associates, Inc , Acct. No. 


Thank you. 


300 Crescem Court • Suite tOOO • Dallas, Texas 7S201 • 214/880-4056 
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___ = Redacted by the Permaiient 
Siiheomroittee on Investisations 



Mchelte Boud ier 
<rnbou<^i»@(^|j||||||||||^ 

12/23/1 999 06 37 AM 
Piease respond to 


To: "(rfiartes.wvIvg^BBBBIg 
wyly, Shari Robertsc»VMaverick@i 


Object; michaeis options 


Lou Schaufele called today, and if we want to liquidate US Government 
Agencies for CW entitles - (Quayle Limited) for the option exercise then he 
would like to liquidate these today. 

He is afraid that if we wait until next week, we may (less than 10% chance) 
not be able to sell them as they are so close to maturity. If we do 
liquidate, the funds will sit on the money market account and will still 
earn something. 

Let me know how you feel about this - I need to get back with Lou today. 
Thanks! 


Confidential 
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From; Michelle Boucher <inboucher@^|^Bi^ 

Sent Tuesday, January 11, 20004;13 PM 

To: Ken Jones (E-mail) <kennethj@4|HHI[lk 

Cc: Shari Robertson 

Subject: michaels stores 


___ = Redacted by the Permanent 
anbcomroittee on Investigations 


Lehmans confirmed selling 175K of shares at $31.44 

The protectors recommend that you make arrangements for a further exercise 
and sale of another tranche of 200, (XK) options with the same price 
parameters of $30 or better and maintain the same pro-rata split between 
Yurta Faf and Dortmund. 

Any questions, please call. 

Michelle 


MAV007819 
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From: 

Michelle Boucher <mboucher@^B 

Sent 

Tuesday, February 8, 2000 12:43 PM 

To: 

Francis Webb (E-mail) <fwebb(a^H 

Cc: 

Shari Robertson 

Subject 

Devotion Limited 


1 “ Redacted by the Permanent 
Subcommittee on Investigations 


Francis, 


Further to our conversation yesterday, and my subsequent email. Please 
advise concerning any progress you have made on the Denison University 
donation and update me on the time frame within which you believe the money 
wiU move. 


I have also been advised today that the protectors recommend that donations 
also be made to an organization called "A Grassroots Aspen Expaience" as 
Mows: 


Year 2000 $60,000 
Year 2001 $40,000 

I will send you contact information shortly. Hopefully you can make the 
amendments to the deed of inclusion for La Fourche trust to include both 
these organization in the same minutes and deed. 

I look forward to hearing from you shortly. 

Michelle 


MAV007892 


668 


- Red^ted by the Permanent 
?H^ggggptttee on Investigtioi^ 


Shari Robef1»}n 
02/14/2000 0620 AM 


To: kenneth|@j| 

oc: mboucher® 

Sui^ect: Purchase of Bonds 


The protectore recommend the purchase of $5 million Amazon Bonds from Morgan Stanley. As we 
understcuid this is a new issu e. Thesejx ands are available fc^ purchase tiiru Morgan Stanley and the 
contact is Eli^a Kelly at 21 2 think settlement wculd be tomorrow. I talked to Michelle this 

morning and she suggested that there should be adequate cash in Yurta Faf C^l me. 


The information contained in this e-mail message is intended only for the persona! ^id confident!^ use of 
the redpient(s) named above This message may be an attorney-dient communication ^d as such is 
privileged arto (^nfidenfiai. If the reader of this message is not the intended recipient or an agent 
responsible fc^* delivering it to the intended redpient, you are fweby nobfied that you have received this 
document in error ^d toat any re\riew, dissemination, distribution, or copying if this message is strictly 
prohibited. If you have recdved this ccmmunication in error, please notify us imrriediateiy by e-mail, and 
delete the origtnd message 
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■ ~ Redacted by the Pemianent 
Subcommittee on Investiiatiom 


From: Keetey Henrangton 

Scmt: Wednesday, February 1 6, 20CK) 2:03 PM 

To: ^reaWestl^oK 

Subject: RE: 


Can you please get me the instructions to wire to the Little Woody Managment Trust bank 
account and the Jourdan Way Managment Trust so 1 can pass them on to Michelle. THanks 

Forwarded by Keeiey Hennington/htst on 02/16/2000 

03:49 PM 


Michelle Boucher <inboucher@l 
"mbou cher9| 

To: " 'khenningtonH 
cc: 


on 02/16/2000 03:32:08 PM Pleas 


respond to 


Subject: RE: 


Okay, just send me wire instructions as soon as you have them and we’ll move the money 
then . 

Michelle 

Original Mes sage 

k he n n i n gt o n 

Sent: Wednesdav^^^yjmary 16, 2000 4:45 PM 
To: mboucher@iSIM^^ 

Subject: RS: 


That sounds great - I am shooting for closing Match 3td. so we would 
just need to have money in LLC at that time. Thanks 


Michelle Boucher <mboucher8| 
Please respond to "mboucheraj 
To: " ' khenningtoniij 


Subject: RE: 


k> on 02/16/2000 02:23:58 PM 


I will move the cash to lOM this week from Lehmans. Then I could get it to you on a next 
day basis, but would prefer 2-3 days warning, especially given the trustees I have to deal 
with on this one - they are pretty good, but not always as quick as the other firm. 


From: 
Sent : 
To: 


•Original Message 

k h e n n i n gt o n 4m|[|imi|| 
Wednesday, February 16, 
mbou che r @ flllllllllllll^^ 


2000 3:27 PM 


Confldential 
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Subject : 

I am back to looking at the Little Woody and Jourdan Way sales since there is not enough 
other stuff going on - I think the only thing left for you is to fund the Trust before the 
sale. Is that money readily available and how i^ch lead time do you need? I still think 
we are a couple of weeks out, but thought I would check. 

THanks 

Keeley 


Confidential 
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From: 

Michelle Boucher <mboucheri^BBBB|| 


Sent 

Monday, March 6, 2000 1:47 PM 


To: 

Ken Jones (E-mail) <kennethj(^BBHH> 


Cc: 

Shari Robertson 

- Redacted by the Permanent 

Subject: 

Greenmountain 

Subcommittee on Investigations 


As per the recent cash flow projections, the protectors recommend that you 
make arrangements for the $6.5M funding for March to be paid over to Green 
Funding 1 at your earliest convenience. 

I suggest that you make arrangements to utilize funds on hand at Moberly 
Limited with Bank of Bermuda, as well as those that were realized on the 
recent SSW swap reset Money will need to move to Green Funding 1 no later 
than March 9th. 

We are arranging for the documentation to be prepared and executed and will 
forward the same to you once received. 

If you have any questions, please call 


MAV007958 
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= Redacted by the Permanent 



Michelle BoiK^er 



i 02/D9/2000 0923 AM 
Please respon^^^—, 
'Ynboucher@q|H||K 


To: 

cc: 

Subject: 


Shari Robertson/I^q 


RE: Edinburg Bj«3 


I assume he's talking about bringing it up to S20M level. At 12/31 the net 
assets were approx $16. 9M, so I have $3.1M available due to the Michaels 
sales. Since the cash is in Bessie, a nd needs to be used to buy Woody 
Creek Ranch Limited from Devotion, I propose that we transfer what we need 
to over to Devotion now, and then settle the intercompany as part of the 
purchase price of Woody Creek Ranch Limited when we have ail the cash 
available (ie. when we are done the Michaels sales.) 


I'll put someth ing togetl^r for you on cash flow and confi rm with Juanell 
on $20M, - win 

do it this afternoori^ ' ' 


I guess that if they really want us to move money asap, and put it in for a 
2/1 subscription we can - it's all the same pot at this point - no 
outsiders so 1 don't really have a problem doing that, provided the 
trustees with agree to it. 

Let me know what you think. 

Michelle 


Original Message- 

From: ShaEl_Robertaon/Maveric)c 
[SMTP : Shacl_Robertson/ Maverick 
Sent: Wednesday^^gj^uary 09, 

To: 

Subject: EdinSurg^^md 

I assume we're actually talking abo-ut 3/1. What do you think? Can we 
raise cash that quickly? Do you think he's talking adding enough to bring 
the value of the fund up to $20 million or $20 million - initial 
Investment? 



The information contained in this e-mail message is intended only for the 
personal and confidential use of the recipient{s) named above. This 
message may be an attorney-client communication and as such is privileged 
and confidential. If the reader of this message is not the intended 
recipient or an agent responsible for delivering it to the intended 
recipient, you are hereby notified that you have received this document in 
error and that any review, dissemination, distribution, or copying if this 
message is strictly prohibited. If you have received this communication in 
error, please notify us immediately by e-mail, and delete the original 
message. 

i>r******-»ir*1r*i<*-*:lr****t1r****1c***-»**-*******-*****************1r*ir**1r******iriri! 

•***********»******»*********ir»-*********************-***»******************** 

Forwarded by Shari Robertson/Maverick on 02/09/2000 11:22 AM 
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Juanell Lance 


Shari 


02/09/2000 
10:29 AM 


Jason Elliot tl 


Robert son/Maverick(| 
cc: 

Subject t Edinburgh Fund 


At Sam’s direction I sent an e-mail to Elaine regarding back-up for Jana. 
She has been out ill for a couple of days, so Sam has not received the 
daily report. Jana Is trying to do it from home today, but that is not the 
solution. So Sam has asked Elaine to let him know who Jana's backup is. 
Jason, although you were copied on the e-mail, Sam is not asking you to do 
anything. He just wanted you to know he wants Elaine to treat Edinburgh 
like the business venture it is. 

Further on Edinburgh, Sam wants additional cash in Edinburgh so that it is 
up to $20 million by the anniversary date, February 22nd. Since it will 
take time, he wanted you to know now what he expects. 

Thanks . 

Juanell 


Confidential 
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From: 

Sent: 

To: 

Subject: 


■ - Redacted by the Permanent 

_,,£ubcommtteeonihi^stiMtirajs 


Michelle Boucher 

Thursday, May 31. 2001 11:51 AM ' 
Crittenden, Michele 
FW: East Carroll, Locke re: Ranger /Precept 


FYI 


Original Message 

From: Michelle Boucher 

Sent: Thursday^M^^^, 2001 8:53 AM ^ 

To; 'AnnaB^i^HHHB' ’rnelanieg®i| 

Cc : Dawn Cummings ^ 

Subject: RE: East Carroll, Locke re: Ranger / Precept 


East Carroll should go to Ranger Fund LLC. 

Locke's money should go to Ranger Fund, Ltd (note the difference between these two 
entities - one is Ranger Fund LLC, one is Ranger Fund Ltd.) Wire instructions as per the 
subscription documents are as follows. Lehmans should wire money directly from Lehman 
Brothers to the Ranger entities TODAY and not go via Bank of Bermuda because the money 
needs to be here to make investments for value tomorrow - if it goes to BOB first we won't 
see it until Monday at the earliest. Please contact Lehanin asap to ensure the money is 
going to the right accounts . 


RANGER FUND, LLC 

Wire to: IBJ Whitehall Bank & Trust, New York, NY 

ABA Number: 026 007 825 
or CHIPS: 782 

Beneficiary Bank: Queensgate Bank & Tr ust Company Ltd. 
Account Number: 

Benefit of: Ranger Fund, L.L.C. 

Account Number: 

For Benefit of : (East Carroll) 

RANGER FUND LTD 

Wire to: IBJ Whitehall Bank & Trust, New York, NY 

ABA Number: 026 007 825 
or CHIPS: 782 

Beneficiary Banks Queensgate Bank & Trust C ompany Ltd. 

Account Number: 

Benefit of: Ranger Fund, Ltd. 

Account Number: 

For Benefit of s (Locke Limited) 


Michelle 


Confidential Treatment Requested 
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Redacted by the Permanent 
' Siibcfimmittee on In vestigations 

Shad Rc&ertson To: mbouchengl[m|||y 

C^/16/2CK)0 03fl1 PM SubjeS: Gift - $100,(K)0 

The protector’s committee would like to make a reasmmendahcHi to inake a gift of $100,000 to the 
Humble Legal Foundation from LaFourche Trust i will be faxing Information from this "not for profit" 
oi^anization as soon as i get it ! assume that the trust deed withie|^^e amended The contact at the 
foundation is Steve Shed<man (sp?), His phone number is The gift will be wire tohje^ 

foundation. Wiring iristructions^e Coast Central Credit Union, ABA #321 -1 872248, Account 
The toxpayer id # is 4HHH||||||||^ince all of this infornrtatirm was relayed toru a voice mail I have asked 
Steve to follow-up with all of the information in writing. I've also asked for proof that this is a charitabie 
institution. Ultimately this gift will go to "save the Redwood trees in N. California". 1 think the gift needs to 
be made rather quickly because there are Immediate needs Confirm toat you rec’d tiiis. 


The information contained in this e-rriaii message is intended only for frie personal and confidential use of 
the recipient{s) named above. This message rrfay be an attorney-client communication and as such is 
privileged and confidential, if the reader of this message is not tiie intended recipient or an agent 
res[X>nsible for delivering it to the intended recipient, you are hereby notified that you have received this 
document in error and that ^y review, dissemination, distribution, or copyir^ if this message is strictly 
prohibited. If you have received this communication in error, please notify us immediately by e-mail, and 
delete the original message. 

*****.»*»»»**•*•**«*•**•••* 
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From: 

Shari Robertson 


Sent 

Thursday, June 22, 2000 5:16 PM 


To: 

Mike French 

- Redacted by the Permanent 

Subject 

roaring fork / first dallas international 

Subcommittee on Investigations 

Attach: 

attl.htm 



fyi 

The information contained in this e-mail message is intended only for the 
personal and confidential use of the recipient(s) named above. This message 
may be an attorney-client communication and as such is privileged and 
confidential, If the reader of this message is not the intended recipient or 
an agent responsible for delivering it to the intended recipient, you are 
hereby notified that you have received this document in error and that any 
review, dissemination, distribution, or copying if this message is strictly 
prohibited. If you have received this communication in error, please notify us 
immediately by e-mail, and delete the original message. 

— Forwarded by Shaii Robertson/Maverick on 06/22/2000 04; 12 PM — 


"Michelle Boucher" 
06/22/2000 03:03 PM 



To: kennethj® 

cc: Shari Robertson/If^lH^^^^Hiitishtsti 
Subject: roaring fork/ first dallas international 


The protectors recommend that the trustees invest a further $2M into First 
Dallas Intenational Limited for July 1st, 2000. Provided that the trustees 
agree to proceed with the investment, please contact Lara Haskins at Irish 
Trust to co-ordinate the investment It is suggested that the 9/14/00 FNMA and 
7/1 3/00 R4MA bonds be liquidated to raise funds for this investment 


- attl.htm 
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SOME DIRECTIONS BY THE WYLYS 


"Sam and I recommend to our protectors that all the Sterling Software options be 
converted to CA options." 

-3/10/00 memo from Charles Wyly 


"I spoke with Sam today, he wants to proceed with selling 200,000 Michaels Stores 
shares from offshore...." 

-9/1 5/00 email from Michelle Boucher 


"Sam recommends that the trustees exercise and sell the remainder of the Michaels 
options.. .at $40 or better." 

-4/24/00 email from Evan Wyly 


"Sam wants additional cash in Edinburgh so that it is up to $20 million by the 
anniversary date, February 22nd" funded with offshore cash. "Since it will take time, 
he wanted you to know now what he expects." 

-2/9/00 email from Juanell Lance 


"I just spoke to Sam, and he recommends proceeding with the exercise and sale of the 
$12.50 Michaels options" held by an offshore entity. 

-1/10/00 email from Evan Wyly 


"Sam wants the $7 million funded offshore. What would the best entity be?" 

-4/20/00 email from Evan Wyly 


"SW told us to go ahead and have the trustees make the withdrawal." 

•12/1/00 email from Michelle Boucher 


"I can assure you that the settlor in [a court case regarding another of the trustee's 
trusts] has been far more willing to leave us in genuine control. . .than S. [Sam] appears 
to be." 

-3/1/95 letter from R. Buchanan of Lome House 


Permanent Subc ommittee on Investigations 

EXHIBIT #5 
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SOME DIRECTIONS BY THE WYLYS 


Informing Evan about a planned real estate purchase; "Of the total cost, 98% will be 
funded from offshore." 

-7/1 3/00 emaii from Keeley Heimington 


Informing Charles that an lOM trust has not made a required payment: "I...trust that you 
agree the trustees should proceed with their remittances. Kindly confirm this back to me, 
and I will advise." 

-5/17/00 email from Michelle Boucher 


“I just received a note from Mr. Wyly requesting that a couple of the invoices be 
charged to Soulieana." 

-6/20/02 email from Wyly family office employee 


"I have been with Charles for the last 1 1/2 hours. ... Moberly is going to make a paid in 
capital contribution. ..." 

-1/31/03 email from Keeley Hennington 


"I have estimated that the protectors should recommend an additional investment of $3 
million into First Dallas International." Charles Wyly's handwritten note; "Yes." 

-1/31/02 email from Michelle Boucher 


"I received a fax from Charles tonight indicating that Sam has canceled his request to 
exercise and sell the offshore options at S40 or better - please confirm." 

-4/26/00 email from Michelle Boucher 


"Sam signed a letter authorizing Green Funding 1 to loan greenmountain.com 
$22,000,000 under a non-recourse loan. . . . [A]n offshore entity will loan the funds to 
Green Funding I under a similar non-recourse loan. . ." 

-5/3/99 email from Elaine Spang 


Proposing a Sterling Software transaction: "Sam, call me when you have time to 
discuss.... The #'s for Bulldog/Pitkin would be similar." 

-8/22/95 fax from Lou Schaufele 


Prepared by Permanent Subcommittee on Investigations, MiBraity Staff 



679 


SOME DIRECTIONS BY THE WYLYS 


Charles is asked whether "to liquidate US Government [bonds] for CW entities - 
(Quayle Limited). ... Let me know how you feel about this...." 

-12/23/99 email from Michelle Boucher 


Memo on pledging the family's assets, including offshore dollars: "Additionally, 
Charles' Family agrees to not pull out hinds in excess of $1,000,000 per quarter 
without a six month notice." 

-6/6/96 memo from Sam Wyjy 


"Pursuant to Mr. Wyly's telephone conversation, please invoice future purchases of 
collectibles [to] Souliana Limited. ..." 

•1/21/97 fax from Wyly family office employee 


"We understand that you are concerned that the following documents which we are 
asking you to sign as Trustees of the Tyler Turst appear to be more favourable to the 
beneficiaries of the South Madison Trust than to the beneficiaries of the Tyler Trust. It 
is nevertheless our wish that you should sign them...." 

-1/5/98 letter from Charles Wyly and Sharyl Robertson 


"The reason for 2 invoices [one to Audubon, one to Sam] on the Griffing [painting] is 
to allow you [Sam] to choose the one you wish to use in taking title." 


-8/4/99 letter from Wind River Gallery 


"Sam still has a contract pending on one property. It is up to him to determine whether 
he wants to counter." 

-8/19/99 email from Sharyl Robertson 


Regarding a Sterling Software swap by an offshore entity; "I expect you will hear this 
from Evan.... [H]e is taking care of discussing terms and size with you." 


-10/6/99 email from Michelle Boucher 


“In my discussions with Charles last week, he said due to the option sale earlier this 
month that the sale of the properties was not as time sensitive.” 

-10/11/99 email fromKeeley Hennington 


Prepared by Permanent Subcommittee on Investigations, Minority &aff 
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SOME DIRECTIONS BY THE WYLYS 


Regarding a “CW real estate" purchase using offshore funds: “Shari - Do you think we 
should sit down with Charles again and make sure he wants to go forward with 
everything...?” 

-10/13/99 email from ICeeley Hennington 


Regarding “CW" on Sterling Software stock held offshore: “He’s not ready to decide 
what he’s doing on SSW options. Will let us know.” 

-3/2/00 email from Sheryl Robertson 


"Charles called and wanted to sell 100,000 shares of MIKE [using Quayle] at $42.00 or 
better today and asked me to call Lehman." 

-10/3/01 email from Keeley Hennington 


“Sam recommends fulfilling the Green Mountain request for $7 million for April” 
using offshore funds. 

-3/29/00 email from Evan Wyly 


"Charles is looking at establishing a breeding and equestrian training facility with 
Emily's involvement.... Keeley and I are consulting Rodney to see if we can 
use.. .foreign assets for the cash injection...." 

-10/16/00 memo from Michelle Boucher 


Summarizing a meeting with Charles: "Nothing was directly discussed regarding 
construction activities on Charles and Dee's house in Aspen. If they decide to proceed, 
we will recommend that an lOM company acquire the property, to provide funds for 
the construction project." 

•10/16./00 memo from Michelle Boucher 


Regarding plans to liquidate certain offshore holdings: "I have sent a note to Sam re: 
the deal.... I do not want to proceed without his ok." 

-7/23/01 email from Keeley Hennington 


"[W]e would prefer to move these off Soulieana Limited inventory.... Please let me 
know if you agree with this proposal and we will move forward." Charles writes, 

"OK." 

-12/4/00 memo from Keeley Hennington 


Prepared by Pennanent Subcmnmittee on frvestigations, Minority Sfriff 
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SOME DIRECTIONS BY THE WYLYS 


Regarding prepaid forward contract involving Devotion; "Well, Evan just called and 
said Sam has decided to not go forward with the forward sale or the call spread. He 
said he was sorry for wasting everyone's time...." 

-10/9/01 email from Keeiey Hennington 


"Shari. . .thought that you and Sam were looking at an exercise and hold scenario for 
the Michaels options, and that I should start looking for cash flow to fund the exercise 
of the offshore piece." 

-l/IO/OO email from Michelle Boucher 


Regarding sale of property to offshore entities: "I agree that we should be closed by 
the end of month unless Charles wants to delay." 

-lO/l 1/99 email from Keeiey Hennington 


"I was talking to Charles yesterday .... He was talking about use of off-shore cash. ..." 


-2/28.''0l email from Keeiey Hennington 


Prepared by Permanent Subcommittee on Investigations, Minority Staff 
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MEMORANDUM 


To: 

Michelle Boucher 

From: 

Charles Wyly 

Date: 

March 10, 2000 

Re: 

SSW Options 


cc; Sam Wyly 

Shari Robertson 


Sam and 1 recommend to our protectors that all the Sterling Software options be 
converted to CA options. 


CONFIDENTIAL 
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Copy fyi - 1 forgot to copy you initially. 
Michelle 

— Original Message — 
From; i.' = i*- • ■ 


..Redaclai by the Permanent 

g„hrnmmitte- "" Investiealions, 


To: Shari Robertson/Maverick%MAVERIGKCAF’@ 


Sent: Friday, September 15, 2000 12:11 PM 
Subject; michaels sales offshore 


I spoke to Sam today, he wants us to proceed with selling 200,000 Michaels Stores shares from offshore to aid 
In raising funds for Ranger/Precept projects. 


I would like to recommend selling 175,000 held by East Carroll, and 25,000 of the shares held by East Baton 
Rouge 


I confirmed with him that there is nothing going on with the company that should preclude us from being in the 
market at this time. He wants Lou to slowly acquire without Impacting the market. 

Please confirm you are comfortable with me going forarard to the Trustees, 

Michelle 


Confidential 
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Evan Wyly 
04/24/2000 01 ;37 PM 


To; niboucher@||g||Hll( 
cc; Shari Roberteon/Mav©ric5k@rl 
Subject: Michaels Shar^ 


Sam recommends that the tmstees exercise and sell the remainder of the Michaels options that expire 
this summer. Sell at $40 or better. 


Confidential 
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From: 

Michelle Boucher <mboucher^^U| 

Sent 

Wednesday, February 9, 20CK) 12:24 M 

To: 

Shmi Robertson 

Subject: 

RE: Edinburgh Fund 


= Redacted by the Permanent 
Subcommittee on Investittations 


I assume he's talking about bringing it up to $20M level At 12/31 the net 
assets were approx $16.9M, so I have $3.1M available due to the Michaels 
sales. Since the cash is in Bessie, a nd needs to be used to buy Woody 
Creek Ranch Limited from Devotion, I propose that we transfer what we need 
to over to Devotion now, and then settle the intercompany as part of the 
purchase price of Woody Creek Ranch Limited when we have all the cash 
available (ie. when we are done the Michaels sales.) 

I'll put somethi ng together for you on c ash fl ow and confirm w ith Juanell 
the S20M, but 

do it this afternoon. 

I guess that if they really want us to move money asap, and put it in for a 
2/1 subsciiption we can - it's all the same pot at this point - no 
outsiders so I don't really have a problem doing that, provided the 
trustees with agree to it. 

Let me know what you think. 

Michelle 


■•Original Message- 
From: Shari Robertson/Maverick%MAVERICKCAP(t 



Sent: Wednesda y, Febni; 
To: mboucher®! 

Subject: Edinburgh Fund 


09,2000 12:26 PM 


I assume we're actually talking about 3/1. What do you think? Can we 
raise cash that quickly? Do you think he’s talking adding enough to bring 
the value of the fund up to $20 million or $20 million - initial 
investment? 


The information contained in this e-mail message is intended only for the 
personal and confidential use of the recipient(s) named above. This 
message may be an attorney-client communication and as such is privileged 
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and confidential. If the reader of this message is not the intended 
recipient or an agent responsible for delivering it to tte intended 
recipient, you are hereby notified that you have received this document in 
error and that any review, dissemination, distribution, or copying if this 
message is strictly prohibited. If you have received this conununication in 
error, please notify us immediately by e-mail, and delete the original 
message. 

— Forwarded by Shari RobertsonMaverick on 02®)/2(X)0 11:22 AM — 


Shall 


Juanell Lance 


= Redacted by the Permanent 
Subcommittee on Investigations 


To: Jason Elliott/htstt^JB 


02/09/2000 Robertson/Maverick® 

10:29 AM cc: 

Subject: Edinburgh Fund 



At Sam's direction I sent an e-mail to Elaine regarding back-up for Jana, 
She has been out ill for a couple of days, so Sam has not received the 
daily report. Jana is trying to do it from home today, but that is not the 
solution. So Sam has asked Elaine to let him know who Jana's backup is. 
Jason, although you were copied on the e-mail, Sam is not asking you to do 
anything. He just wanted you to know he wants Elaine to treat Edinburgh 
like the business venture it is. 

Further on Edinburgh, Sam wants additional cash in Edinburgh so that it is 
up to $20 million by the anniversary date, February 22nd. Since it will 
take time, he wanted you to know now what he expects. 


Thanks. , 
Juanell 


MAV007898 
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hmmb = Redacted by the Permanent 

SHbcommittee on Investigation 


Evan Wyly 

01/10/2000 02:45 PM 


To: "mboucher^ 
cc: Shari RobertsoiVMaverick( 
Subject: RE: trustee meeting - MidiaelsiiJ 


I just spoke to Sam. and he recommends proceeding wift ttte exerdse and sale of the$12.50 Michaels 
options now. 


Michelle Boucher 4 



: Michelle ^udier 


01/10/00 02:48 PM 
' Please re^r^^^ 


To: evanwyly 
cc: 

Subject: RE: trustee meeting 


When I spoke to Shari this morr4ing, she thought that you and Sam were 
looking at an exercise and hold scenario for the Michaels options, and that 
I should start looking for cash flow to fund the exercise of the offshore 
piece (likely redemptions from offshore fund investments - Maverick , Edin, 
Deerfield..) She also mentioned that because of domestic liquidity issues, 
that you might want to look at having offshore acquire the domestic 
options, and exercise and hold the stock offshore. I am swamped getting 
year end financial information together for both Maverick and the Trusts, 
but was going to mention this to you with the intention that I'd put 
something together next week and we could discuss it while I'm in Dallas 
There is also a possibility of margining some of the offshore piece 
instead of using all the cash. I can explore this with Lehmans if you 
think it’s worthwhile. 


Original Message — > — 

From: 3van_wyly4gg|ggM|p|HHH^ 

Sent : Monday, Januax^iu^?i5c^^^^ 
To : Michelle Boucher 

Cc: SarrL.Wyly/Maverick%maverickcap'3j 

Subject: Re: trustee meeting. 


That is all we will need for the meeting, thanks. 

Michaels canceled the road show. Trustees will want to exercise and sell 
before expiration in July. 


Michelle 

Boucher 



To! evan wyly 
cc: ' 

Subject: trustee meeting 


01/10/00 
02:18 PM 


Confidential 
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From: 

Michelle Boucher <mboucher@^^( 

Sent: 

Wednesday, April 26, 2000 7:42 PM 

To: 

evanwyly 

Cc: 

Shari Robertson 

Subject: 

Re: Red River Ventures 

Evan, 


Redacted by the Permanent 
Subcommittee on Iirvestiptions 


I suggest we use Atlantis Limited for your $lMillion commitment and Devotion 
Limited for Sam's $7M commitment. 

I will need to have 3 sets of Private Placement documents and subscription / 
partnership agreements sent to me as soon as they are available. I will 
need to send them to lOM for review/signature, so as soon as possible would 
be great. I will advise the trustees to expect a recommendation on this, is 
there any marketing materials I can send to look at in the interim? Also, 
do you know if Red River's tax people been made aware of the intent to have 
foreign investors, and if the appropriate steps being taken to incorporate 
the necessary language? I'd be happy to follow up with Bruce and/or Bob 
directly, please send me their contact info, if you'd like me to do that. 

Michelle 


— Original Message- 

prom: evan_wyly@*( ' 

To: Michelle Boucher 

Cc: Shari Robertsoii/Maverick%maverickcap@if 


Date: Thursday, April 20, 2000 8:32 AM 
Subject; Re: Red ^ver Ventures 


> 

>Yes, Dortmund / Atlantis. Will it be one or both? 

>Also, Sam wants the $7 million funded offshore. What would the best entity 
>be? 

>He also told me that he thought the next real estate investment for a Kelly 
>& Sam Aspen Office and Art Gallery (I don’t know if it is called Cottonwood 
>or Wylyworks) would be $7 to $8 million, 

> 

> 

> 

> 

> "Michelle 

> Boucher" To: evanwyly 

> 

^ Subject; Re: Red River 

> Ventures 


MAV010777 
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SW tow US to go ahead and have the trustees make this withdrawal. Kathy contacted Chad yesterday/loday 
and although he verbally confirmed to me Wednesday that a dlstrtoutton could be made in kind (this is provided 
for in Section 7 of the contract) and he didn't see any problem, he Is apparently giving the trustees a bit of the 
run around - saying that he has to get it cleared due to the size involved etc 

Just letting you know because you may hear something from MCF on this and wanted you to know it had 
proceeded. This was discussed at the Geneva meetings, and since the Protector powers on the 1992 trusts is 
limited to hiring and firing the trustee, he really should not have recourse on this. SW also indicated that this is 
in keeping with the severing of the relationship and he should expect it. (as you know we are also planning to 
acquire life ins policies with the proceeds) 

The only wrinkle, which MCF may think of, and I already have Is that the annuity holds shares in LDC, so I have 
to transfer them from the policy to the trust, from the trust to the company and then redeem from LDC and 
receive shares of Ltd as consideration or simultaneously acquire Ltd shares using LOA's . Hoping to do this as 
all non-cash transactions at December 1st. But have advised Michelle P that we may be wiring $ around and 
losing It for 2 days at year end. 

Will let you know how this moves forward. 

Have heard nothing of the meeting yesterday - have you? 

Michelle 
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Mike Freijch/ F’r.q,, 

Maverick , 

8080 N. Central Expressway, 
Dallas , 


TX 75206. 


Pax to; 


03 0 1 214 


mmh = Redacted by the Permanent 

Snhcommittee on Investigations 


March 1st, 1995, 


The Scottish Annuity Con^any (Cayman.) Ltd. 
thank you for your fax last night. 

Where Keith and 1 are concerned with respect to the above 
company, wc feel that we are being asked to put our heads on the 
block without having much compensation. The potential risk to our 
reputation Is much the more important aspect as far as we are 
concerned. If it Lurned out that our agents in Cayman had been 
fraudulent, or merely negligent, and we as Managing Directors had 
failed to keep an caroful eye on matters then our very livelihoods 
would be at risk. 

Quite frankly, we were not impressed by Roger Phelps' idea 
of a quarterly report. As and when the new man is in place - and 
it might have boon better bad we been more involved in the 
decision to appoint him - we will hope to receive quarterly or 
monthly analyses of income, expenditure and cash position with 
comparisons against budget, the previous quarter and, in due 
course, the equivalent quarter in the previous year and so on. 
Being able to telephone you or Shawn is not the same thing, as 
doing so loaves no record that we made sure that we were kept 
abreast of affairs. 

Two bits of recent news are relevant here; one well )cnown, 
the other not. The notorious one is Che ability of one dishonest 
man in a distant office to bring down a banking dynasty, Baring 
Brotbox's (my In'other's in-laws), because people who should have 
supervised him wore not asking the right questions. The unknown 
one is that borne House. Trust, as a tru.stee, is fighting the IRS 
in Northern California where the IRS is contending that a 
corporatio7i owjaed by the (foreigii) trust is the mere 'alter ego' 
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of the Settlor, evcii chough I can assure you that the settlor in 
question has been far more wilHing to leave us in genuine control 
- a fact which promises to win us the case - than S. appears to 


On the slightly less important matter of rewards, we were 
glad to read that you might be able to point some significant 
business an our dir-ection. Thanks for thinking of us; 
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"■■■■■i Redacted by the Permanent 
— on Investigations 


K^tey 

H8nnington@MHB>' 
07/13/2000 02:52 PM 


To: Evan Wyt yA/laverid' 
cc; mbouchere 

Subject: Cottonwood pffCHDWty 


Evan- 

! just wanted to make you aware of the project I am worWng on with Kelly w^h regard to the Paragon 
building in Aspen. We have been negoitating over the past few months and are now getting close to 
agreeing on terms and I wanted to make sure you and Ssan were aware of wrfiere we are heading 1 
thought if you get a chance you might mention to Sam tomorrow 

□ The purchase price is $7,775,000, We are buying first floor retail space (to be used as toe gallery) 
and the second floor of the building In the short teim, half of the second fioor will be buiit out for 
persona! office space for family. The otoer half will be left alone and asuJd be sold, rented or built out 
in the future. 

We are using a stoucture very similar to the Two Mile Ranch structure New grantor trusts will be 
foirned owned by a new fweign corporation and the individuals vitoo will be using the pro[^i1y(1%) 
each. Of the total cost, 98% will be funded from offshore The managment trust will contribute the 
money to a new Colorado LLC which will purchase the property 

The seller stili has substantial repairs to toe property some of which he Is doing now and some which 
will be done later. For those that will be done later, funds equal to 150% of the estimated cost will be 
set aside at closing under our escrow agreement 

This property is unusual because it is zoned as a codomlnimum Since this is the case, we have to 
become part of a condo association We are In the process of doing these documents now Kelly has 
agreed to ^iow toe seller to control the association However, we will have approval of design of the 
common areas and no repairs'improvements over $25,000 can be made by the condo association 
without our approval, 


i have made Kelly aware of what I feel toe risks are with this property, msdniy that the seller could take 
advantage of his control of the association to make excessive or unnecessary repairs It is very hard 
since I am not there to talk with toe seller, etc to know if these concerns are valid Kelly did say that she 
trusts the Seiler and the contractor doing toe work and she was willing to let the seller control in order to 
close the deal. 

Currently the purchase Is set to close ot August 1 5th and we are worWng on setting ail the necessary 
legal entities. 1 know Kelly and Kristin are there watching over conslrustion, etc and i do not want to step 
on any toes. Ijust wanted to make sure everyone knew this was going on Hope that’s okay. Please call 
me if you have any questions 
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06/17/00 10:00 AM 


Mr. Wyiy, 


To: 

cc: 

Subjei:^; 


<cwyiy@MBMi» 
contribi^ns to tie Church 


= Redacted by the Permanent 
Subcommittee on Investigations 


I have received coEfiimation from the Trustees (which ^rees to my recoils) Aat no payments have be«i made to 
die Chur^ fw the year 2000. I have copies of the committaeni letters which indicates that each of die Red 
Monntain and Tyier Trust committed $1^50,000 ($2,500,000 total) over 5 years to ctanmence in May 1997. 


As such ihis year's installment of $250,000 each ($500,000 total) is payable currently. 

The Trustees have co-ordinated this with Sam's commitment so that all the payments wOl be made at the same time - 
j believe that in prior years, payments on behalf of your commitment were made cariior in die spring. 

I apologise for any confusion surroundmg this, and trust that you agree the trustees should proceed with their 
remittances. Kindly confuro this back to me, and 1 will advise. 

Michelle 
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From: 

Sent: 

To: 

Subject: 


Andrea Westlxook 

Thursday, June 20, 2002 2:50 PM 

rdegems<^|||||ggg|ll^ 

Charles Wyly invoices 


= Redacted by the Permanent 


Jan - 

I just received a note from Mr, Wyly requesting that a couple of the invoices be charged 
to Soulieana. The invoice numbers are 19951A and 199510. Can these please be addressed 
and re-billed to Soulieana? I hate to burden you with this again, but your help is 
appreciated as always. 

Please feel free to give me a call if you have any questions. 

Thanks again, 

Andrea Westbrook 
Highland Stargate 
30C Crescent Court, Suite 1000 
Dallas, TX 75201 
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I ■ >’y '<>' P'manem I 

From: khennington^HI^B 

Sent: Friday, January 31. 2CK)3 6:21 PM 

To: Schaufele, Louis J. 

Subject: Re: 


Lou - I have been with Charles for the last 1 1/2 hours - I am going home 
for a glass of wine. Let's touch base first thing Monday and I will fill 
you in on the structure/ etc. Moberly owns the stock of GFl (100%) . 
Moberly is going to make a paid in capital contribution to the company of 
cash. This cash will be used by GFl to purchase the CD. 


The preceding e-mail message (including any attachments) contains 
information that may be confidential, or constitute non-public information. 
It is intended to be conveyed only to the designated recipient(s) . If you 
are not an intended recipient of this message, please notify the sender by 
replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended 
recipients is not authorized and may be unlawful. 



01/31/03 03:50 PM 


What is structure of green funding? Who owns etc.. 
Lou Schaufele 


IMPORTANT NOTICES: 

This message is intended only for the addressee. Please notify 

the 

sender by. e-mail if you are not the intended recipient. If you are not the 
intended recipient,, you may not copy, disclose, or distribute this message 
or its contents to any other parson and any such actions may be unlawful. 

Banc of America Securities LLCCBAS") does not accept time 
sensitive, action-oriented messages or transaction orders, including orders 
to purchase or sell securities, via e-mail. 

BAS reserves the right to monitor and review the content of all 
messages sent to or from this e-mail address. Messages sent to or from this 
e-mail address may be stored on the BAS e-mail system. 
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c c 

cQ : 



Mt.Wyly, 

Fifffliejr to my last nigltf, flic protectors pUs to FBcommend a total coctiibutiOB of SBlVODion to Fjirt 

Dallas iQtemadooal for the February 1, 2002 subsc^ition date. 

I have atud^ a sums^iy of Msh flow since ioceptton, and details of the short teem cash ici|iiin!iDent that I 
amavwamof. 

> His IOM (rusts have cootnbuted a total of S29.2 Million to date, of which S24.2Miilioa was cash 

amd 55M was mvestments. 

The cash contribution has been mvesKd as follows; S4Mi}lioa into direct investments, $1.7Mil}lon 
toflusLehnunManagedaccount and SIS Millitui into First Dallas Ventures {12/3 1.'01 bslaeces 
January coonibutioiis of S436K). 

B^ed os outsaadisg comaiitBients to Brazos, Tnms-Eurc^ Partners and Winston Thayer fhipital Partners, 
as well as consnitiiieQts to fond ^agent's operadoas through April 2002, 1 have estimated flist Are 
piatectors should recomtnend an addlHAMl isvestmeot of $3MiUioii dollars into First Dallat IntersatiooaL 

A rccooBnendation to invest S IMilHon wes given to the trustees last night, in order to meet .2iagent 
coanttttDeau foe tocnonow, 1 suggest foat flic protectors also request the additiooBl S2Million as a Feb 1 * 
sultfctiptiQn to provide for projected cash rsquifements flirough April 2002. 


1c 
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Sorry, I have two more questions 

- Charles' fax also had some notes indicating that we are to sell domestic fir^ and he has an order of; 

Evan, Kelly, Cheryl, Sam, Charles. There was a note that Donnie was funded selling domestically. Please confirm if this is 
how we should proceed? 

- 1 also just spoke with Lehmans, and they can rebook the 10,000 NCchaels that we did today for another account (in the 
domestic system) if we w’ant. I need to let diem know in the morning. 


Evan & Shari - the fax I'm referring to was copied to you too. 

Thanks 

Michelle 


Redacted by the Pcnnanent 
-^feSaiaaStovestteationa 


— Original Message— 

From: Michelle Bouclw 
iTo^evat^ 

* Cc: Shari robertsong 
Date: Wednesday, April 26, 2000 7:52 PM 
Subject: Michaels Stores 




I received a fax from Charles tonight indicating that Sam has canceled his request to exercise and sell the offshore 
options at $40 or better - please confirm, 

As per the email I forw'arded earlier, Lehmans did 10,000 shares sold today - 1 assume we will keep this trade 
for Dortmund and Yurta Faf s account, just hold off on any further shares, until further notice?? 

Please let me know asap, so I can amend the recommendation with the Trustees as early as possible. 

Thanks, 

Michelle 


IVIAV015173 
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0111319911:28 AM 


To; Ke^ Heiminston 

ec; 

SoEiJk!; Grsan 

I leari^ that Sam sigriad a iettar ai^horizvHJ Funding I to iun grBBAmountainxom^22^|JOO under a rron-recourse lg^. Mj. 
understandiq] is that sisMoni enti^ .iwi to«i the funds to Green Funfinn I umitf a skn^r noiviacmirs^n, end 6F1 wi turn the 
fui^ round to gm-ccmi. the funds will he loanod only ugon a 30 day advance request from^xom because the offshore 

entity will have to liquidate e gonion of its Maverick investment TT b firstrsouest is tor tS.t]QQiiiK! OflJune. 1 . Ssmhed to sign in ordr^ 
to get AA la sign off rni lest year's au£t. 



Are there any tn issues from; 

• ^struci^ of the loens 

• die possiNlitv lat the loan may m he repaid by greenmoufltainxom m 6f ) (Does GWI then have taxable incmiw from the funds ^ a 

recei^d from (he offshore ntity? b the income offset by the bad d^l?) ^ 

• enylfwm rise I haven't drought about .• 

{.a.'" 








* Redacted by the Permanent 
Subcommittee on Investigations 




/ 

t<tp 


(cwvu <y> 


CONFIDENTIAL 

HST_PSI005574 

lili 


699 


T,RHMAN BROTHERS 


To: SamWyly 

From; Lou Schaufele 

Date; August 22, 1995 




Icjorfou) 

Jut 

T ^ 

-+k tfWB wp 

36 -^ Hz, 

1 3 

(Jp^fcy 


Re: 


SSW Collar 


SSW stock @$46 3/4 


OiHSiayrMXVERICK'E 

Long Put @ $3257 
Short CaU@ $53.36 

Cost to roll put to $42 

Botrowability 

NetBorrowability 

CALL ALTERNATIVES 

1. Repurchase calls outright 

2. Roll call strike price to $70 


Appx. $3.55 
$9.43 - 

$9.43 -$3.55 = $5.88 

Appx. $9.50 
Appx. $5_35 - 


6i> loorreto 


Sam, 

Can me when you have time to discuss. I did give these numbers to Shari. 


CC 038776 


Confidential Treatment Requested 
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214-880-4033 CHARLES y^V 


414 P01 rec 23 ’ 99 09:; 


Cox, ftaary 



Michelle Souche/ It - . - _ 

Thursday. Deo emBer23. 19 95 8;38 
'chartes.vi^iy@fliliiHMK evan_wyly< 
mfchaeis options 


From: 

Sant: 

To: 

Subject’. 


would like to liquidate thetse today. 

He is afraid thal If w« wait until next week. "® 

not be able to sail them as tlw are so close to maturl^. 

liquidate, the funds will sit on the lOoney market account and will stril 

eaffi something, vfi — — 

Let me know how you feei about toto - 1 *w«) to gat back wlh Lou todays 
ThanksI 




“K. 


* }■* 




= Redacted by the Permanent 
g..hr'nmmittee TTtvestigationL, 

Sh»i Robertson (E-mail) 
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MEMO 


Maverick 


To: Charles 

From; Sam 

Date: June 6, 1996 

Subject: Maverick Discussion Sheet 


■= Redacted by the Pemment 
Subcommittee on Investigations 


Existing ownership of Maverick is 66.88% Sam’s Famiiy and 33.12% Charles’ Faimly. Charles’ 
Family will reduce to 5% ownership. 

The current shareholders have performance fees of deferred. Those fees should be 

moved from croit^to a deferred perforaianc^^^e to the existing partners. Sam’s Family 
would retain and Charles’ Family Hm||Band payment would be made when the 10 

years elapse. This minimizes taxes for Charles’ Family and minimizes cash flow reqinrements for 
Sam’s Fanrily. 


Charies currently owns deferred compensation of If he remms an owner, it will not be 

distributed or taxable at this time. 

Capital accounts would be as follows at 4/30/96: 


Capital Account 

Reduce by Deferred Performance 
Reduce by Ainslie Fee 
Reduce by E. Wyly Fee 

Employee Bonuses (Estimated - 10% of profits) 
Maverick Capital Account @ 4/30/96 

Sam Family Capital Account 

Charles Fanuly Coital Account 



In exchange for retaining 5% of Maverick a minimum balance of $40 mm will be retained in the 
Hedge funds. Income may be distributed and losses do not need to be made up. Additionally, 
Charles’ Family agrees to not pull out funds in excess of $1,000,000 per quarter without a sue 
month notice. Approximate balances at 5/3 1/96 are: 


Maverick Funds USA - Entrepreneurs and Miller 
Maverick Income Fund - Entrepreneurs and Aspen 
Maverick Fund, LDC - IRA, Pension and Fordgn 
Maverick Income, LDC - Foreign 

Total 



24,372,333 

9.525.113 
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Memorandum 
Page Two 


Existing ownership of Scottish Annuity is 2/3 Sam’s Family and 1/3 Charles’ Family. Charles’ 
Family ownership will be reduced to 5%. 

Irish Trust company will remain owned 2/3 by Sam’s Family and 1/3 by Charles’ Family. 

The family office will remain combined with employees continuing to be paid from Sterling 
Software. 

Seventy-five percent of Keith Hennington’s compensation wall be moved to Sterling Software 

Maverick Entrepreneurs will stay the same for present. Ultimately the stock will be distributed to 
the Family meniers and exchanged for a private annuity or held in the U.S. 
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FAX TRANSMITTAL 


"Redacted by the Pemanent 
Subcommittee nn hvestigatmn. 


TO: Maggie Green 

COMPANY: Marguerite Green & Associates 

PHONE: 

FAX; 

NUMBER OF PAGES (including cover): 1 


FROM; 

PHONE: 

FAX: 

DATE: 

TIME: 


Amy Browning 



January 21, 1997 
3:15pm 


COMMENTS: 

Pursuant to Mr. Wyly’s teleplione conversation, please invoice foture purchases of collectibles as 
follows: 


Soulieana Limited 
Lome House Trust Limited 
c/o Lome House 
Castletown, Isle of Man 
British Isles 

Each invoice must be accompanied by a picture of the collectible being purchased. In addition, 
please send these invoices and the necessary documention to the attention of Shari Robertson, 
8080 North Central Expressway, LBS 1 , Dallas TX 75206. 

If you have any questions, do not hestitate to contact me. 


cc: Charles Wyly 

Shari Robertson 


8080 North Central Expressway, Suite 1100 • LB-31 • Dallas, Texas 75206 • 214/891-8343 
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Lome House Trust, Limited, 

Lome House, 

CasuleCown, 

Isle of Man IM9 lAZ. 

January Sth, 19S8. 


Gentlemen, 


Restructuring of Scottish Holdings, Ltd, 


We understand that you are concerned that the following 
documents which we are asking you to sign as Trustees of the Tyler 
Trust appear to be more favourable to the beneficiaries of the 
South Madison Trust than to the beneficiaries of the Tyler Trust. 


It is nevertheless our wish that you should sign them on 
behalf of the Tyler Trust and we hereby indemnify you against any 
costs of any nature and to hold you harmless with respect to any 
consequences of your signing the documents. 



Disinterested Member, 
Committee of Protectors. 




Charles J.Wyly, Jr. 
Settlor . 


•3 


'v' 

I 






T 
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- = Redacted by the Permanent 
Snhcoitimittee nn Investigations 


Robertson 

08/19/1999 07:29 AM 


To: Michelle Boud^l 


Subject Re: f$D 


Are we talking about July? ididdoJurte Hope we're not duplicating efforts. 



CW Is seHing two properties in Co. to Quayle. i tiiink where weTe getting Is that Quayle v^li form 2 
subsidiaries which are U.S. Coips. Should know later today. We've talked with Bond and he's okay 
the CasUeaeek purchasing properties that will be used by the^potentiaf beneficiaries of the trust This is 
a non-feportabie itemby the Trusts and the US. parties. Rodney is doing the legal woric leant to your 
office and Bond copies of the appraisals and selling prices Hope to close this next week 


Sam still has a contract pending on one property It is up to him to determine whether he wants to 
counter. I'm not sure what he's going to do He seemed to be ge^g a littla worried ab<»it the markets 
and wasn't too sure he should be spending $10 • $14 mititon to purc$iase the property and then spending 
money on building houses. 


D. Harris has been raising heii about tire money going Into Green Mountain It's not that I don't think he 
should be, just adds one more stress ieveL Currentiy he has agreed to fund through Sept I've had that 
discussion with both Sam and Evan. Surprisingly. Sam did not explode, but It actually seemed to cause 
him to step back and re-lhink toe money Is spending. We'll see what happens. Anyway, f do think we 
need to give notice to FUND to redeem $10 million for the SW entities to fund Green. Do you have time 
to give me a recommendation on needs to get redemption notices in beforeS/l? 


There's be some new trust regulations and ugly case law recently From several lawyers Mike and I have 
been strongly recommended that we no longer serve as^US. citizens'’.as protectors. We're thinking 
about fomting a Channel Island corp toat Is toe protector The owners would be Mike and f < 50% {stay 
out of toe CFC rules) and you, David Harris, David Bastar, Daughtery and Fullertove the ctiier owners 
Mike is particuiariy concerned about all toa bad press about Cayman lately That's why he's picking toe 
Channel islands. Wete thinking it might be good for the adminisirative fee from the trusts to be paid to 
this new con) and then hire (TC as an administrator. We're still exploring... .Ill keep you informed as we 
get ftjrthar along. 

Michelle Boucher on 08/18/99 04:27:46 PM 



Michelle Bou^t^ I 


OS/18/99 0427:46 PM 


To: 

ce: 


Shari RobensotV 



Subject: fs 


I finished the consolidation, and did a reasonableness check ac the CVt and 
Sl'^ and donestic consolidation levels. I had some questions fcr Eialns re: 
Brush Creek's holdings and valuations of SSVi, SE and MIKE. A Iso, her 
suaaaary sheets did not show the correct MV per share, but had che right 
extended total market value since they were pulled up froai sub-sheets. 

Hopefully she'll respond first thing tomorrow and 1 can get he file sent to 
you tomorrow afternoon or ni^t. If I can't get in the office tomorrow, 
Inra will pick it up from roe tomorrow night and upload it to you Friday 
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From I 
Sent: 
To: 

Cc: 

Subject: 


Sdiaufeie, Louis J 

Thursday, October 07. 1999 8:46 AM 
'Micbeite Boucher* 

Crittenden, Michele 
RE: SSWSwap 


= Redacted by Ae Permanent 
Subcommittee on Investigations 


! doni ttiink that you need to do anything, su?H>osedly most of the documents v^nt to 1C»U! last night. We are worthing on 
the final term sheet. I don’t think that there will be any problem on Moberely and Roaring Forte, what we wiB do is to get 
this initial paperwt^k for the entities we have and comrrmnee with the trade and basically Rnnish the papenA/ork while we 
are buying the I am sony on the re;K}rt, we will get ft. I thought that since this was such a small amount and 
currently outside the swap that what you wanted was v^en we started the swap. 

— Ordinal Measa^ — 

From: Midielle Boucher 

Sent: V^dnesCay, October 06. 19^ 3:54 PM 

To; ‘Schaufate, Louis J' 

Subject: RE: SSW Swap 

Is there something I should send to lOM tonight (for Moberly) so they are 
ready tomorrow? Also, will Roaring Fork be able to participle in this 
time frame too? 

I waiting to confirm size etc...l e)q>ect you will hearths from Evan. If 
not touch base with him. It is my understanding that he is taking care of 
discussing terms and size with you. 

Finally, I did not receive the trading summary from yesterday re: volumes 
and prices. Evan Wyly sen! me a Bloomberg sheet showing the day's trading 
activity. Could you arrange for me to receive this for today as well as 
the form of summary requested yesterday (1 need to report to the V/yi^s 
wth frte infia). The Bloomberg sa^een is an 'Equity GIP. 

TTianks! 

..^Original Message-— 

From: Schaufele, Louis J 

Sent; Wednesday, October 06. 1 999 3:24 PM 

To: 'michelle boucher' 

Cc; Crittenden, Michele 
Subject; SSWSwap 

We should be ready to go tomorrow. The entities will be receiving term 
sheets, letter stating that they can buy/sell stock without any blackouts 
(meaning they are not insiders), we will be needing corporate resolutions 
etc..We have muc^ of this itt Dallas. They will need to take a verbal order 
from someone at the I of M (standard procedure with swaps). Moberely is the 
exception and will receive an ISDA agreement (we afready have these for all 
the other entities) and tiie same other documents. Once we get the above we 
can start executing and then upon completion can allocate to various 
entities (so Moberely won’t be affected), 
the terms are gr^ng to be 

30% <x)llateral (this will earn Interest) 

1 of M pays Lehman L4‘125 

Lehman pays the performance of SSW on tire upside 

Mark to markets at 50K intervals 

VWiat is the teim and size? 

In regard to using other coilateral, given our earlier conversation we 
should let this sit and after the dusts settles I will explore. 


CONFIDENTIAL 
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Keelsy Bennington 
10/11/99 06:22 AM 


To. Micheile Boucher 4 

oo: Shari Robertson/Maverick@ 

Subject; Re: CW property acquiation © 


1 = Redacted by the Permanent 
<;»V>rnmmittee on Investigations^ 


Michelle - 

In my discussions with Charles last week, he said due to the option sale eariier this month that the sale of 
the properties was not as time sensitive. The total dollars will be around $25 millton. i have to finish 
some estate planning for Charles this week and am aiso {Gaining on firming these transactions up I 
agree tiiat we should be closed by the end of month unless Charles wsuits to delay t should have a better 
indication from him this week and wili let you know. Thanks 
Michelle Boucher <mboucher€flBHBik^'^ 09.'23;08 AM 



To: khenrtington 

cc: 


Sutjjed CW property acquisition 


My understanding is that shortly we ate looking to sell four properties to the 
offshore system. Shari indicated that you could give me an idea of the total 
dollars involved. 

Also “ do you know what the time frame is for accomplishing this? I thought it was 
by the end of this month . 


Confidential 
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Keelsy Hennington 
10/13'99 06:16AM 

Micheile BoucheiJB|||||||||^^ 
cc: Shari Robertson/Ma^^R||||||||||||^^Bp* 

Subject: Re: CW real estate I?) 


I = Redacted by the Permanent 
Subcommittee on Investigations 


We have nov/ decided to have the liabilities assumed as part of the transaction which means total cash 
that needs to be availaUe is around around $t2.5M. I am not mire we are going to be ready to go with all 
of them by Nov. 1 , so I would think tie $1 OM would be sufficient to handle what we need before Dec 1 . 


Shari- Do you think we should sit dovm with Charles again and make sure he wants to go forward wiffi 
everything (you may have already had this discussion v«1h hin^. He wants to Increase Ihe sales price 6% 
on the Aspen properties based on some information from an appraiser that prices are going up abouti % 
per month, which accounts for the other $1 M. Let me know your thoughts. 


Michelie Boucher <mboucher(a 


on 10/12/99 07:05:51 PM 





To: khennington 

cw; 


Sut:jecl CW real estate 


As part of the recent SSW/SB transaction I had provided for SIOM to be used 
to acquire these properties (based on what Shan initially thought would be 
about the size). I will need to raise the additional $15M via redemptions 
from Maverick (which we were planning on doing for the SSW /SE transactions 
and changed our minds - so it is not unexpected) . But technically we need 
to give 30 days notice to do this so I'm looking at having SIOM avail right 
now and S15M available at Dec 1st. 1 can request that Lee agrees to waive 
notice and see if we can get out for Noven-iber 1st if you think we need to 
.do the. transaction sooner than in 6 weeks time. I've given Shari a heads 
up that we may want to do this, but let me know how you feel about the 
timing. 

Thanks ! 

Micheile 


Confidential 
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: = Redacted by the Permanent 
Subcommittee on lnvesdg^io|^ 


Shari Robwtson To 

03/02/2000 0220 PM 

Ready to start a fund in the Cayman tsiaida Wants to seed vwtti $5 million and call the fund First Dallas 
Fund, Ltd First Dallas LLC will be the investment manager (he thinks Elaine has this formed) and you 
will need to have an investment management agreement drawn up He may want to purchase something 
in the next few days. If &>, well purchase in an lOM cwp if FDL Is not formed and contribute the assets 
FDL only needs a brokerage account at Lehman's, it af^ja-ently will only be making private investments 

He's thinking about acquiring $ 1 0 million of GMER debt ccmvertible to common within the next 30 days, 

He’s realized that you priced SE at SSW price. Would you e-mail him a new financial. 

He's not ready to decide what he's doingon SSW options Wi! let us know. He’s think that it probably 
makes more sense to dose out the swap plus some of the options rather than all options Will get back to 
us. 

You mutual fund license only allows for 15 entities - correct? Think you need to figure out how to increase 
that pretty quid^ly. If Sam adds 2 and Charles adds 1 and Maverick's going to start a master/feeder 
commodities fund you couid very shortly have five more funds Let me know how big an issue this is 
Should we consider a trust company for the family and or>e for the fund administration? 



The information contained in ttiis e-mail message is intended only fc«’ the persona! and confidential use of 
the redpient{s) named above. This message may be an attorney-client communication and as such is 
privileged arid confidential, if the reader of this message is not toe intended recipient or an agent 
responsible for delivering It to the intended recipient, yoj are hereby notified that you have received this 
document in error and that any review, dissemination, distribution, or copying if this message is strictly 
prohibited, if you have received this communication in error, please notify us immediately by e-mail, and 
delete toe original message. 
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From: 

Sent: 

To: 

Sid}|ect: 


Keeley Hennington 

Wednesdaj^cto^OS, 2001 1:01 PM 
mboucher^HHIIll^ 

Urgent • Oiarles 


■“Redacted by thePeimanen, 

-Subcommittee 


This was Quayle Ltd. 


The preceding e-irsaii message (including any attachments) contains Information that may be 
confidential, or constitute non-public information- It is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


Forwarded by Keeley Kennington/htst on 10/03/01 02:07 PM 


Keeley Hennington 
10/03/01 01:59 PM 


To: mboucharS^B 
cc : 

Subject: Urgent 


Hey, Charles called and wanted to sell 100,000 shares of MIKE at $42.00 or better today 
and asked me to call Lehman. They were okay with my verbal and just need you to follow up 
and get some instruction from the trustees also. 

They were selling today on my authorization. I really hope that is okay. 


If y^ 

972-r 


chance to call me later on ail this other KIKSi 


feel free tonight at 


Thanks 


The preceding e-mail message (including any attachments) contains Information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) - If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 
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“= Redacted by the Pennanent 
-111 I 



Oh 03t29/2000 0 225 PMCST 
laii Robertson/Maverick^Hmft 


Subi'^ct; Green Mountain Convertible Debenture Temt Sheet 


Sam recommends fu^ag the Green Mountain request for$7 million for April. Green Mountan expects 
BP Amoco to invest ^Bniliion in two tranches in a security foat Is slntilar to foe attached $50 million 
convertible debentur^The $7 million would be invested In foe attached security. There are other 
strategic and institutional investors who are expected to invest In this security. Sam reccxnmends 
investing whatever remaining balance that other investor do not t^e of foe ^0 million, Charles will be 
contacting you regarding participation 


— Forwarded by Evan ytyiy/MavericK ofi Q3/23;t}0 02:00 PM 


"Fallon, Veronica " 


03/28/00 02;2TPM 


To: evanwyly 
cc: "Canon. Scott" <scott.carK>n@ 


Subject; ConvertiWe Debenture Terni Sheet 


L, "Zamore, Peter" 


Evan/ Scott asked me to send you the enclosed term sheet. Scott is 
dealing with Goldman to get an exact price per share on a fully diliuted 
basis. ' Please let me know if you have anv questions. «TERMS FOR 
CONVERTIBLE SECURITY 3-28-002 . doc» 

Veronica M. Fallon 
Assistant General Counsel 
GceenMountaln. com. 

55 Green Mountain Drive, P.O. Box 2206 
South 
Teleph 
Fax'!' ( 


Burlington, VT 05407 -2206 

one: (802) SfHBUk 

802) 



• TERMS FOR CONVERTIBLE SECURITY 3-28-002.doc 


Conridential 
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Memo 

To: Shari Robertson, Mike French 

Cc; Keeley Hennington, Donnie Miller 

Re: Charles Wyly Family meetings - week of 10/09/00 

Date: October 16, 2000 

From; Michelle Boucher 


Keeley &. I met with Charles & Donnie on 10/11/00, here is an rqidate on recent developments: 

First Dallas International: 

Charles has a planned investment in a new Peter Ackerman venture called “Fresh Direct”. It is a web based 
consolidator of ftesh foods. You can order off their weteite and they will ship anywhere in the NY area. 
They have made significant progress on their w'arehouse facilities and distribution center in Long Islan4 
and they hojx; to be up and running in about 1 year’s time. The planned cost of this is $45MilIion, and 
Charles would like to commit $ IMillion through First Dallas International for an October 3 T* closing. Jim 
Lincoln will forward documents once received, but we expect the investment to be made into a tranche of 
prefeired stock. 

First Dallas Ventures: 

This is the venture cap fiind that Donnie and Jim are managing. Charles has authorised investments up to 
SlOMillion at this time. They are contemplating further investment in Cool Partners Inc., as well as other 
predominantly web-based ventures. Jim and Donnie both ai^ear to be really enjoying this venture. 

Ranger/Precept: 

It does not appear tiiat Charles and Sam liave been able to get together to work out details of Charles’ 
inwlvement with Ranger/Precept and the Ranger Management company. We had ordered tentative 
redemptions .from Maverick for November 1“, which we’ll roll to December l" if details have not been 
worked out bdbrehand. 

Sport Hoi'ses: 

Cliarles is looking at establishing a breeding and equestrian training facility with Emily’s involvement. A 
business plan has been presented, involving the acquisition of approximately 140 acres of land just north of 
DFW airport Only 50 acres will be used for tlie business venture, and it is likely that the remaining land 
will be subsequently sold. Keeley and I are consulting Rodney to see if we can use a structure similar to 
that which was used for the galleiy in Aspen, thus utilizing foreign assets for the cash injection and 
contributing Emily’s horses in the same way Kelly contributed the gallery’s inventoiy stocks. We would 
likely try to sub-divide the property and buy the land held for resale domestically, through another 
structure. I have not seen it yet, but understand the business plan indicates the business will not likely cash 
flow for ihQ first few years, and will need ongoing capital. The anticipated initial commitment will ht a 
minimum of $3Million, 

Little Woody Creek Ranch: 

This is the house that Emily and Jennifer use. We put together all documentation to sell this property to an 
lOM comimy last November/December. Charles has asked us to proceed once again and effect the sale. 
All domestic and lOM structures and funds are in place. Keeley will pull the documents and we’ll touch 
base with Cliarles again next week and proceed. 

Lambda Propeties: 

Nothing w'as directly discussed regarding construction activities on Charles and Dee’s house in Aspen. If 
they decide to pro<xed, we will recommend that an lOM company acquire the property, to pro\ide funds 
for the construction project. It is likely that this will not be underway until well into next year, with 
construction commencing in 2002. As with the Little Woody Creek Ranch property mentioned above, 
tiiere are some issues regarding ownership of the existing properties wltich will need to be properly 


IVIAV008220 
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considered and dealt with in the new structures, especiaHy within the context of creating sub-funds of the 
lOM trusts (see below). 

Snb-fnnds: 

Charles is aware that Sam is looking at creating sub-funds with the lOM assets, and is contemplating the 
same. We discussed the idea of creating them by using certain real estate transactions as the initiating 
transaction. This would include the new Sport Horses ventnie for Emily, and selling some of the Colorado 
properties wliich involves all the children to the foreign system. Chailes also discussed making specific 
$20MiIlion allocations to each of Martha, Emily and Jennifer, indicating that he thought Chip was well 
taken care of domestically. 


MAV008221 
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From: 

Serri: 

To: 

Subject: 


mmmmmm = Redacted by the Permanent 

Keeley Hennington 
Monday, July 23, 2 
"Michelle Boucher’ 

Re: Intelecon 


2:32 PM 



I have sent a note to Sam re: the deal,. I will let you know what I hear back. I do not 
want to proceed without his ok 


The preceding e-mail message (Including any attachments) contains information that may fas 
confidential, or constitute non-public information. It is Intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


'■>5ichelle Boucher" 
07/23/01 02:02 PM 



To; <Keeley_Hennlnqto n%HTST3 
<shari_robertson8i 


Subject: Be: Intelecon 



I agree with Shari, and also think that the trustees will be happy with 
this, given that at one point they were prepared to get nothing for it to 
eliminate the exposure to the ’Russians’. I believe they had Turoff loking 
at this last year. 


Original Message- 

From: shari_robertsoha< 

To; Keeley_Hennlngton%H'f 
<Keel ey..Henn i ng ton%HTSTt 
Cc: mbcucher3< 

Date: Monday, July 23, 2001 2:26 PM 
Subject: Re: Intelecon 



>Agree with take the money and run. 


>Turoff is definitely the terminator. David may not remember that- Sam and 
>Steve ended up as adversaries in a lawsuit the last tine they did business 
>together. I still think Steve Is a good choice. 



Confidential 
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Memorandum 


To; Charles J. Wyly Jr. 
From: Keeley Hennington 
Date; December 4, 2000 
Subject: Soulieana Limited 
cc: Michelle Boucher 


We have finished our accounting of the assets of Soulieana Limited. There are currently, 
before any recent purchases, 212 items at a total purchased value of $3,048,412.00, 

Many of these items were minimal cost items and we would prefer to move these off 
Soulieana Limited inventory. 

Additionally, we would like to set the cut-off value at $10,000.00 for any new purchases 
and anytliing under this amount will be purchased domestically. Based on current 
inventory, if you were to purchase back everything under $10,000.00 it would require a 
payment of $382,365.33. Since these items are at Deloache the payment would need to 
come from you individually. This would reduce the Soulieana inventory to 65 items with 
a purchased cost of $2,666,000.00. 

Please let me know if you agree with this proposal and we will move forward. 






o 
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Keeiey Hennington^tst To )sch3ufe€^Him[[|| 

10/Q9/01 04:24 PM cc 

bco 

Subject Forward 

Weli, Evan Just called and said Sam has decided to not go forward with the forward sale or the call spread. 
He said he was sorry for wasting everyone's time, but had just thought more about the transaction and 
was happy with what was done last week and just wanted to leave it at that. Give me a call if you v/ant to 
discuss 

Thanks 


****= Redacted by the Pemanent 

Subcommittee on Investigations 


The preceding e-mail message (including any attechments) contains information that may be confidential, 
or constitute non-public Information. It is intended to be conveyed only to the designated reciplent(s). If 
you are not an intended redpient of this message, please notify the sender by replying to this message 
and then delete it from your system. Use, dissemination, distribution, or reproduction of this message by 
unintended recipients is not authorized and may be unlavirful. 
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Redacted by the Permanent 
Subcommittee on Investigations 

To; evanwyiy 
cc; 

Subject: RE: trustee meefing • 


IhanKs Evan. I'll speak to Shari to obtain the protector's reooimendation and 
get it started. 

Michelle 


-Original Mess^ 


F r on; : e van_wy 1 y 91, 

Sent: Monday, Jan uary 1,0 , 2000 5:4 
To: iriboucher@||||HBBk 

Cc: Shari_.Bobertson/Maverick.^H 

Subject: RE: trustee meeting - 


6 PM 


Michaels 


I just spok-e to Sam, and he reconffnends proceeding with the exercise and 
sale of the S12.50 Michaels options now. 


Michelle 

Boucher 




To: evan wyiy 

cc: 

Subject: RE: trustee meeting 


men I spoke to Shari this morrillig, she thought tnat you and Sam were 
looking at an exercise and hold scenario tor the M-chaels options, and that 
I should start looking for cash flow to fund the exercise of the offshore 
piece (likely redemptions from offshore fund Investments - Maverick , Edln, 
Deerfield..) She also mentioned that because of domestic liquidity issues, 
that you might want to look at having offshore acquire the domestic 
options, and exercise and hold the stock offshore. I 

year end financial information together ior both Maverick and the Trusts, 
but was going to mention this to you with the intention tha- I d 
something together next week and we could discuss it "bile I'm in Dallas 
There is also a possibility of margining some of the ofi.shore piece 
instead of using ail the cash. I can explore this with Lehmans a* you 
think it's worthwhile. 


Original Message— 

From: evan_wyly^ 
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Keeley.Hennington 
10/11/99 06:22 AM 


= Redacted by the Permanent 
Subcomm ittee on In vestigations 


T 0 . Michelle &5ucher 4 

o-c: Shari Rob©rtson/Mav8rick@{| 


Sobject: Re: CW property acquisition @ 

Michelle - 

in my discussions with Charles last week, he said due to ttie option sale earlier this month that the sale of 
the properties was not as time sensitive. The total dollars wPI be around $25 million. I have to finish 
some estate planning for Charles this week and am also planning on firming these transactions up I 
agree that we should be closed by the end of month unless Charles w^ts to delay I should have a better 
indication from him titisweel^ndwilll^^ know. Thsffiks 
Michelle Boucher 1 0/08/99 09:23:08 AM 






To: khennington 

co; 


SubjHcl CW propwty acquisition 


My understanding is that shortly we are looking to sell four properties to the 
offshore system. Shari indicated that you could give me an idea of the total 
dollars involved. 

Also - do you know what the time frame is for accomplishing this? I thought it was 
by the end of this month . 


Confidenttai 
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[D] 

CONFIDENTIAL 
PSI ED00082736 


721 


= Redacted by the Pemanent 
^^Subconmtitteeonjm^^ 


Keetey Hennington To: MBouchK@|^BII^^ 

02/28/2001 07:52 AM gubje'S: FYi 

I was talking to Charles yesterday and he was kind of thinking cwjt loud on some stuff He was talking 
about use of off-shore cash and was using the following fw pl^ning-^ thought I would pass It along even 
though he was just thinking. 

First Dallas - $1 0.5 future committments (Brazos, FDV, ?) 

955 Little Woody - $10.2 (Charies and Dee home in Asper^ 

Little Woody - $4.5 (next week deal) 

Sport Horses -S3.0 ( capital improvements) 

Jennifer and Jim - $4.0 (new house) 

Charity - ??? 

He mentioned that he plans to make a pledge some time this summer of about $1 OM payable $2 


The preceding e-mail message including any attachments) contains information that may be confidential, 
or constitute non-public infotmation. it is intended to be ccxiveyed only to the designated recipients). If 
you are not an intended recipient of this message, please notify the sender by replying to this message 
and tiien delete it from your system, Use, dissemination, distribution, or repr^uclion of this message by 
unintended recipients is not authorized and may be unlawful 


Confidential 

SEC_ED00085136 


[D] 

CONFIDENTIAL 

PSI ED00085136 





'reparec 























723 









724 



s s 

> o 

B S 

M o ^ 

+3 ^ 

g 13 ia 

^ C« 

C/5 ^ * 

C/2 4-> C/5 

p QJ ^ 

C C/5 o 

C/5 

CD 03 H 

^ <L> 5 

bX) ^ ^ 
^ CJ ^ 
^ cd 
C3 Cd 4_» 
'*-' c/5 

O 2 2 

^ 

III 

o ^ S 
cd O 
£ &fe 

p=i 2 

H ^ o 

3 KH 


C/5 ^ 

^ S 5 

O oj 

Xj '/5 (D 

+-• a> rH 

1^ ^ g 
c/3 o o 

(D Ph O 

rP P P 

+-• P tH 

C4H Oh (D 

0 X ^ 

CD 03 ^ 

^ ^ X3 
CD P 

1 §2 

O §3 cs 

•P <1^ 
^ X3 

Pi p 2 

a> P o 

® S s 

c/2 H-/ ‘rt 

•3 g « 

® S 

o, <3-> P 

5 P ^ 

P P (D 

O c/5 f-H 


^ a> 

5 P 

o P 

P 

CD P 

-§ ^ 

P ^ 

5 <D 

P c/5 

V-l c/5 

±i C^ 

P (D '' • 

H-h> ^ 

2 H -S 

p 

o si P 

<D p 1/2 

P eg ^ 

•2 eft ^ 

g: I > 

" g I 

H 2 3 

P P <1> 

bD ^ cr3 



Prepared by Pmiianeiit Subcommittee on biv^gatirais, Minfflity Staff 




725 


€0 

m 

if) 

O 

a. 

ac 

3 

0. 


< 

QQ 

< 

if) 


< 

I 


'H 

DC 

O 

y. 

O 

UJ 

S 

< o 
3 ^ 
I- C/5 
O if) 

< O 

-i 

o 

H 

Q 

m 

q:: 

< 

a. 

S 

O 

o 


u. 

O 

0^ 

a. 



Permanent Subcommittee on Investigations 

EXHIBIT #9a 


1 

I 

Q. 





726 






Prepared by Permanent Subcxjmmittee on Investigations, Minwify Staff 




727 







Permanent ScbcommUtce on Investigations 

EXHIBIT #9c 
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Barnville - Jackstones Transactions 


“It was always the case that the portfolio of securities traded by and 
between Barnville and Jackstones was of a purely contractual book-entry 
nature. This was understood by all concerned given the dollar values of 
the portfolios in question. The sale and purchase of the securities were 
accomplished through contractual commitments (the Purchase 
Agi'eements and related confirmations) which gave rise to legal 
obligations which were recorded in the entities’ respective books and 
records. The settlement of these sale and purchase obligations (of 
delivery on the part of Jackstones and of payment of the pinchase price 
by Barnville) were settled by a process of netting with equal and opposite 
obligations under stock lending transactions (the Securities Lending 
Agreements) entered into between them at the same time. Though the 
transactions occurred off-market, all prices for the constituent shares 
were determined by reference to market-published prices .... 

“Put another way, Jackstones sold short the underlying securities to 
Barnville, which it “covered” through borrowing those same securities 
back firom Barnville under the stock loan. From Barnville’ s perspective, it 
was long the stock, but subject to the stock loan with Jackstones. Its 
purchase of those shares fi'om Jackstones was funded by the cash 
collateral that Barnville was due to receive fi'om Jackstones under this 
stock loan. For Jackstones, this creates a short position which renders it 
liable to re-deliver the stock upon any recall by Barnville or its assignee. 

“Because the transactions were conducted in this manner..., no physical 
transfer of shares were made. No transactions took place over any 
exchange and no cash transfers passed between bank accounts of the two 
companies....” 

- John Staddon 
Global Head of Structured Products 

Euram Advisors 

July 15. 2006 email to the Permanent Subcommittee on Investigations 


Prepared by Permanent Subcommittee on Investigations, Minority Staff 
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April 20, 1992 


Lome House Trust Ccaapauy Limited 

Lome Bouse 

Castletown 

Isle of Han 

British Isles 

Attn.: Hr. B. Buchanan 

Be: Pithln Kon*Grantor Tmst 
Dear Bonnie: 

Purusemt to Section 8 of the Pitkin Mon-Grantor Trust Agreement 
dated March 23, 1992 the Committee of Trust Protectors wishes to 
make the following recommendations to the Trustee. 

To exercise 100,000 Hichaels Stores Options held in Boaring Creek, 
Limited which is owned by the Pitkin Mon-Grantor Trust using a 
cashless exercise thru First Boston Corporation, 3100 Texas Commerce 
Tower, 2200 Boss Avenue, Dallas, Texas 75201, Mr. Lou Schaufele, 
phone # (214) 740-5221. The committee recommends selling all of 
^the stock at a price to exceed at least $20.00 per share. The exercise 
price of the stock is $3.00 a share, requiring $300,000 to exercise 
the stock with Zilchaels Stores, Inc. Cash in excess of exercise 
price should exceed $1,700,000. The committee recommends a loan 
at 6% interest rata, to mature in one year of $1,040,625 to 
Little Woody Limited which is owned by the Pit)cia Mon-Grantor Trust. 

The committee recommends that cash in excess of the loan be invested 
in short term, cash-like securities, with some currency risk that 
you as Trustee feels coo^etes with 17. S. certificates of deposits 
yielding around 4 %. 


To exercise 166,500 Sterling Softare, Inc. Options held by Little 
Woody Limited which is wholly owned by the Pitkin Mon-Grantor Trust 
using the cash loaned by Roaring Creek Limited to exercise the stock. 
The exercise price is $6.25 per share for a total exercise price of 
$1,040,625. The committee recommends that Little Woody Limited hold 
the Sterling Software, Inc. stock. 

To exercise 100,000 Michaels Stores Options held in Maroon 
Limited which is owned by the Pitkin Mon-Grantor Trust using a 
cashless exercise thru First Boston Corporation, 3100 Texas Commerce 
Tower, 2200 Boss Avenue, Dallas, Texas 75201, Mr. Lou Schaufele, 
phone # (214) 740-5221. The committee recommends selling all of 
the stock at a price to a least exceed $20.00 per share. The exercise 
price of the stock is $3.00 a share, requiring $300,000 to exercise 
the stock with Michaels Stores, Inc. Cash in excess of exercise 
price should exceed $1,700,000. The committee recommends a loan 
at 5% Interest rate, to mature in one year of $1,040,625 to 
Boaring Fork Limited which is owned by the Pitkin Mon-Grantor Trust. 
The c^cmittee recommends that cash in excess of the loan be invested 
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in short tera, cash-like securities, with some currency risk that 
you as Trustee feels competes with 0.S. certificates of deposits 
yielding around 4 %. 


To exercise 166,500 Sterling Softare, Inc. Options held by Roaring 
Pork Limited which is wholly owned by the Pitkin Non-Grantor Trust 
using the cash loaned by Karoon Limited to exercise the stock. 

The exercise price is $6.25 per share for a total exercise price of 
$1,040,625. The committee recommends that Roaring Fork Limited hold 
the Sterling Software, Inc. stock. 

The committee also recommends that you consider establishing a line 
of credit for the following corporations with Chemical Bank (Guernsey) : 
Little Woody Limited for $2,000,000, Roaring Creek Limited for 
$1,500,000, Roaring Fork Li^^ted for $2,000,000 and Haroon Limited 
for $1,500,000. 
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April 20, 1992 \ 


Lome House Trust Con^iany Limited 

Lome House 

Castletown 

Isle of Man 

British Isles 

Attn. : Mr. E. Buchanan 

Res Bulldog Non-Grantor Tmst 
Dear Ronnie: 

Pumsant to Section 8 of the Bulldog Non-Grantor Trust Agreement 
dated March 11, 1992 the Committee of Tmst Protectors wishes to 
make the following recommendations to the Trustee. 

To exercise 210,000 Michaels Stores Options held in Tensas Limited, 
which is owned by the Bulldog Non-Grantor Tmst using a 
cashless exercise thm First Boston Corporation, 3100 Texas Commerce 
Tower, 2200 Ross Avenue, Dallas, Texas 75201, Mr. Lou Schaufele, 
phone # (214) 740-5221. The committee recommends selling all of 
the stock at a price to a least exceed $20.00 per share. The exercise 
price of the stock is $3.00 a share, requiring $610,000 to exercise 
the stock with Michaels Stores, Inc. Cash in. excess of exercise 
price should exceed $3,570,000. The committee recommends a loan 
at 6% interest rate, to mature in one year, of $3,500,000 to 
East Carroll Limited which is owned by the Bulldog Non-Grantor Trust. 
The committee recommends that cash in excess of the loan be invested 
in short term, cash-like securities, with some currency risk that 
you as Trustee feels competes with N.S. certificates of deposits 
yielding around 4 %. 

To exercise 200,000 Michaels Stores Options held in East Baton Rouge 
Limited which is owned by the Bulldog Non-Grantor Trust using a 
cashless exercise thru First Boston Corporation, 3100 Texas Commerce 
Tower, 2200 Ross Avenue, Dallas, Texas 75201, Mr. Lou Schaufele, 
phone # (214) 740-5221. The committee recommends selling all of 
the stock at a price to a least exceed $20.00 per share. The exercise 
price of the stock is $3.00 a share, requiring $600,000 to exercise 
the stock with Michaels Stores, Inc. Cash in excess of exercise 
price should exceed $3,400,000. The committee recommends a loan 
at 6% interest rate, to mature in one year of $668,750 to 
East Carroll Limited which is owned by the Bulldog Non-Grantor Trust. 
The committee recommends that cash in excess of the loan be invested 
in short term, cash-like securities, with some currency risk that 
you as Trustee feels competes with 0.S. certificates of deposits 
yielding around 4 %. 

To exercise 667,000 Sterling Softare, Inc. Options held by East Carroll 
Limited which is wholly owned by the Bulldog Non-Grantor Trust 
using the cash loaned by Tensas Limited and East Baton Rouge Limited to 
exercise the stock. 
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The exercise price is $6.25 per share for a total exercise price of 
$4,168,750. The cozomittee recosmeads that East Carroll Limited hold 
the Sterling Software, lac. stock. 

The committee also recommends that you consider establishing a line 
of credit for the following corporations with Chemical Bank (Guernsey) : 
East Carroll Limited for $8,000,000 and East Baton Rouge Limited 
for $ 2 , 000 , 000 . 



and Secretary 
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MiMQS ANEUM 

TO: Lome House Trast Limited/Ronnie Buchanan 

FROM: Jackson & Walker, L.L.P. 

DATE: April 22, 1992 

RE: The Bulldog Non-Grantor Trust and The Pitkin Non-Grantor 

Trust; Filing Requirements under the Securities Exchange Act of 
1934 


Lome House Trust Limited ("Lome House"), the Bulldog Non-Grantor Trust ("Bulldog") 
and the Pitkin Non-Grantor Trust ("Pitkin") will be required to make certain filings with the 
Securities and Exchange Commission (the "SEC") relat^ to the holdings of Bulldog and Pitkin 
of securities of Sterling Software, Inc. ("Sterling") and Michaels Stores, Inc. ("Michaels"). 

Set forth below is a summary of some of the circumstances under which these filings will 
be made. These legal requirements can be very complex. Please feel free to call us with any 
questions you may have from time to time. 

1. Form 4 . For so long as Bulldog owns securities representing in excess of 10% 
of the outstanding shares of Sterling common stock. Bulldog will be required to file with the 
SEC Form 4’s reporting purchases and sales by Bulldog of Sterling’s Common Stock. These 
reports must be filed with the SEC on or before the 10th day of the month following the month 
in which the reported transactions took place. Under certain circumstances, profits from a 
"purchase" and "sale" made within six months of one another must be disgorged. You should 
consult with Sharyl Robertson or us prior to effecting transactions in Sterling’s securities to 
ensure compliance with Securities Exchange Act rules. 

2. Schedule 13D’s . 

a. Sterling . Lome House, Bulldog and Pitkin must file an amendment to 
Schedule 13D when the aggregate holdings of Bulldog and Pitkin in Sterling's securities fluctuate 
by more than 1% of Sterling’s outstanding common stock (currently approximately 90,000 
shares). This filing must be made promptly after the transaction occurs. 

b. Michaels . Lome House must file an amendment to Schedule 13D when 
the aggregate holdings of Bulldog and Pitkin in Michaels securities fluctuate by more than 1 % 
of Michael’s outstanding common stock (currently approximately 120,000 shares). This filing 
must be made promptly after the transaction occurs. 
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We can assist you in preparing these filings. In order for us to do so on a timely basis, 
it is imperative that you keep Sharyl Robertson informed on a timely basis of all transactions 
effected in Sterling and Michaels securities. 

■smnuD 

cc: Sharyl Robertson 


- 2 - 


PSI-WYBR 00272 



738 


■Apiii'22VlW 


Mr . Mark B^ey ■ 

Michaels Stores, Inc. 

P.O. Box 612566 
DFW, Texas 75161-2566 


Dear Mr. Beasley; 

As Managing Director of Tensas limited. I wish to exercise 210.TO Michaels Stores, 
Th. onrions I Wish to exercise these options using a cashless exercise through Fmst teton 
T™ tow«, 2200 R... Date T™ 

75m. Tlie broker on Hie account is Lou Schaufele and he may be reached at (214) 740-52 . 


The following options are being exercised: 


100,000 warrants originally issued through -Warrant #3 dated 1 1/20/84, amended 
10/24/90, and transferred to Tensas Limited 4/13/92. 


110,000 options granted 8/4/86, amended 12/11/87, amended 8/8/89, amended 
10/24/90, and transferred to Tensas limited 4/13/92. 



R. Buchanan 

Lome House Trust Limited 


Lome' House 
Castletown, Isle of Man 
British Isles 
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April 22, 1992 


First Boston Corporation 
Attn; Mr. Lou Schaufele 
3100 Texas Commerce Tower 
2200 Ross Avenue 
Dallas, Texas 75201 


Dear Mr. Schaufele: 

As Managing Director of Tensas Limited, 1 wish to sell Michaels Stores, Inc. warrants 
utilizing a cashless stock exercise. I wish to sell 210,000 shares. The exercise price is $3.00 
per share. A check for $630,000 should be issued to Michaels Stores, Inc. You may contact 
Mark Beasley, legal counsel for Michaels, at (214| 580-8242. 

ft. 

R. Buchanan 

Lome House Trust Limited 
Lome House 
Castletown, Isle of Man 
British Isles 
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Redacted by the Permanent 
Subcommittee on Investigations 


April 27, 1952 


Hr. SuBssll Comstar 
Lera# Bouss Trust tlaltsd 
i«rsa Bouse, Castletown 
Isle of Kan 
British Isles 


Dear Hr. Colllster, 

I bad a short discussion with Ronnie Friday regarding your trassaltta 
of April 34. I wanted to stake sure you were clear on the reporting/ 
volume selling regulreaente of these seourltlee. The securities 
owned by Little Woody Limited (l««,SOO options). Roaring Fork Llaltal 
(ISC, 500 option#) and Baat Carroll Limited <S<7,000 options) will be 
registered securities of Stsrling Software when exercised. Michael 
French's firm can provide Lome House end the ban)cs with which you arc 
having discussions, s legal opinion stating that these securities er; 
not subject to euy Securitiea and Exchange CaoDlaaion Fom 144 volur..! 
Rules and that the aecuritles in no way need to be aggregated with tat 
Settlors of the Truata - Charles and Sam iryly. 

From discussion with Ronnie 1 gather the banka are showing concerrt 
that the eventual benaf iciarlaa - the children of Charles Myly and Snx 
ityly are shareholders (they ere not dlrectore or officers at this tine 
Again, these eharae would not be aggregated for volume rule selling 
purposes with the other shares owned by the children. The only 
requirement for reporting to the Security Exchange CcemiBalon la to 
file Form 13D which just states that Lome House beneflolally oontr- 
votes more then 5k of the outstanding stock of Starling Software 

Let me know if you require any further information regarding the: • 
aecuritles. 1 have a contact with Credit Sulsae I will pursue, if ;t 
looks good I will get back to you and make an introduction. 


Regards, 


She ry 1 ' Kober tison 
8080 H. Central Expressway 
Suite 1100 LB-31 

Dallas, Texas 7520S 


Redacted by the Pennanent 
Subcommittee on Investigations 


CCS ' Kichacl French 


ljT»Lg 
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101H Fl . 


F-265 T-3S4 P-0P2-'004 QCT 0S ’92 i- 


8080 N Central Expi ..isway 
Dallas, Texas 75200 
(214)891-8341 


October 9, 1 99? 


Mr. Ronnie Buchanan 
Lome House Trust 
Lome House 
Castletown 
Isle of Man 
Britisti isles 




33 




o.D«t 
fa bo 


- IVlic 


Re; Bulldog Trust 


Dear Ronnie: 


Mike French and I would like to recommend to the Trustee to 
purchase the following security from Sam Wyly: 

238.767 shares of Photomatrix Corporation @ $.12 por share 
tor $?6, 264,37. 


We would recommend that this stock be purchased in one of the 
foreign corporations owned by Bulldog Trust. Please advise if you 
wish to proceed with this sale. 1 am out of town next week but 
Miko French could take care of tho transfer of securities. 


Regards 



oc: Mictiaci French 


Attachments: Ptiotomatrix Corporation certificate # 89 for 238,787 
shares 
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Michael C. French, Esq., 
Jackson & Walker L.L.P. , 

901 Main Street, Suite 6000, 
Dallas, 

Texas 75202-3797. 


October i2th, 1992. 


■ Photomatrix corporation 

Sharyl Robertson faxed the Committee of Protectors 
recommendation that the Buliaog and ritkin trusts should buy 
shares in the above corporation on Friday, after our working 
hours. She also said that she would be out of her office all this 
veek. 

While we have the greatest admiration for the Protectors' 
advice, an additional burden of responsibility is thrown upon us 
when the suggestion is made that we should buy securities from the 
Settlors. We cannot find that a market quotation for Photooatrix. 
While we do not wish to suggest that 12 cents Is a wrong price, we 
do need something for our records to show that it was a fair one. 

We would also like to know the registered address of 
Photematrix, in case - having bought stock - we do not receive 
information to which we would be entitled as shareholders. 

Trusting that this information can be supplied, you should 
know that the Pitkin Trust would wish to purchase through Roaring 
Creak Limited while the Bulldog Trust would use Tensas Limited. 
Payment would come via Chemical Bank in New York. 

Changing subject, I shall be in Dallas on the night of 
Thursday, October 29th, and would be happy to devote all the next, 
Friday, morning to Messrs. Charles and Sam Wyly's affairs. I fly 
out at lunch time. 


R. Buchanan. 




CONFIDENTIAL 

PSI00128344 




744 



LEWIS & BOCKIUS 


MEMORANDUM 


TO: 

FROM: 

SUBJECT: 



You have ashed me to prepare a neBorandum regarding the 
U.S. federal inooBie tax treatment of H.S. citizen beneficiaries 
pesh HTaxp avers"! of foreign f l.e. . non-U. S.) "grantor trusts" 
(the "Trusts") established by an individual (the "Grantor") who 
is a nonresident alien of the United States. For purposes of 
this memorandum, you told me to assume the following facts: 


1. The Grantor, although not related to the 
Taxpayers, has known the Taxpayers for a considerable period of 
time and will establish the Trusts for the Taxpayers' benefit as 
an entirely gratuitous act. All moneys contributed to the 
Trusts, now or in the future, will belong to the Grantor, and he 
has not previously and will not in the future receive any 
consideration, reimbursement, or other benefit for, or in respect 
of, this act, directly or Indirectly. Further, the Taxpayers 
have not previously made gifts to the Grantor exceeding US$10,000 
in any taxable year. 

2 . The Trusts have been established in the Isle of 
Man as typical discretionary trusts. Under their terms, the 
trustee (the "Trustee") has been given broad powers to manage and 
dispose of the Trusts' principal and income, subject, in most 
cases, to the consent of a protector (the "Proteot)>r“) , Neither 
the Trustee nor the Protector is a beneficiary of the respective 
Trusts. i' The Trusts are irrevocable but may be modified by the 
Trustee in certain respects; including the naming of additional 
beneficiaries. 

3. The Trusts will acquire a majority share interest 
in a non-U. S. corporation ("Hewco") organized to engage in, inter 
alia , the insurance business, exclusively outside the United 
States. Neither the Taxpayers nor any persons related to the 
Taxpayers, directly, indirectly or constructively, will transfer 


1/ It is noted that if a party is a Protector, it would be 

for a Trust for which he is not a beneficiary. 

Q:\PUa LiC\t.UMD03]\290aD.l 
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any money or othsr property to Newoo except on an "arm s ^ength" 
Basis,®'' and if the Taxpayers provide services to Hewco as 
employees, independent contractors or otherwise, directly or 
indirectly, they will be compensated solely on an arm's length 
basis , 


DiecoeeioM 

1. ronseguenees During Grantor's Lif etlffiS 

Because of the broad discretionary powers afforded to 
the Trustee and the fact that the Grantor is also a beneficiary 
of the Trusts, the Trusts will be “grantor trusts" for all U.S. 
federal income tax purposes pursuant to the provisions of 
sections 671 et sea, for so long as the Grantor lives. As a 
consequence, the Grantor will be considered to be the owner of 
the portion of the Trusts (including the shares of Hewco) 
attributable to the property that he transfers to the Trusts, and 
all items of income, deduction or credit attributable to such 
portion will be included in computing the Grantor's taxable 
income and credits for U.S. federal income tax purposes. 

However, because the Grantor is a nonresident alien as 
to the United States and neither the Trusts nor Newco will have 
any income from U.S. sources or effectively connected with the 
conduct of a U.S. trade or business, the Grantor will have no 
actual U.S. tax liability or obligation to file a U.S. income tax 
or information return. 

In the assumed circumstances, the Grantor will be the 
sole transferor of property to the Trusts and will, accordingly, 
be treated as owner of all the interests in the Trusts. Thus, 
all income of the Trusts will be notionally taxed to the Grantor 
for U.S. federal income tax purposes, and the Taxpayers, U.S. 
citizen beneficiaries of the Trusts, will not be subject to U.S. 
tax on any distributions received from the Trusts that are 
attributable to income realized by the Trusts during the 
Grantor's lifetime. Rev. Rul. 69-70, 1969-1 C.B. 182. Further, 
because the Grantor will be treated as owner of the shares of 
Newco held by the Trusts, the Taxpayers will not be considered to 
own any shares thereof for purposes of the provisions applicable 
to "controlled foreign corporations" ("CFC")®' or "foreign 


2/ For this purpose, a transfer is considered to be "arm's 

length" if undertaken on terms, including financial terms, that 
would be made between wholly unrelated persons in comparable 
circumstances. 

3./ PLR 6704195S0A (April 19, 1967). gge Code s§ 

318(a) (2) (BJ (ii) , 958(b); Reg. S 1.95B-2(C) (1) (ii) . 


Q;^,umc\Ll,6A0Cl3^)^MD,^ 
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fie'rsonal bolding coiSEftoies” and lifcely will not be 

conBiaafea to own any shares of Kewco for purposes of the 
"passive foreign investment company" provisions. 

Thus, the Taxpayers should not have any current 0.S. tax 
liability or reporting obligations in respect of income realized 
by Kewoo during the Grantor's lifetime {other than compensation 
that the Taxpayers may receive from Newco, directly or 
indirectly, for services performed on its behalf) . 

2 . Conseauences Following Death 

Following the death of the Grantor, the Trusts will no 
longer be grantor trusts for U.S. federal income tax purposes, 
and the Taxpayers, as beneficiaries of the Trusts, will become 
subject to the normal rules regarding the taxation of income 
received through interests in foreign trusts and certain foreign 
corporations. 


(a) Income from Forei gn Trust 

Income and gains accumulated by the Trusts prior to the 
death of the Grantor may be distributed to the Taxpayers 
following the Grantor's death free of U.S. tax, since such income 
already will have been notlonally taxed to the Grantor. However, 
income and gains realized by the Trusts following the Grantor's 
death will be taxable to the Taxpayers when distributed to 
them . ! 


4/ Rev. Rul. 79-116, 1979-1 C.B. 213. 

At the present time. Prop. Reg. § 1 . 1291-1 (b) (8) (i) (C) 
provides that beneficiaries of a trust (other than a tax-exempt 
employees' trust) are considered to own a proportionate amount of 
stock of a PFIC owned by the trust, directly or indirectly. 
However, similar language pertaining to CFCs and FPHCs has been 
interpreted not to apply to stock hold through a grantor trust. 
see authorities cited at footnotes 3 and 4, SHKHa- Further, the 
instructions to Form 8621, the annual return for direct and 
indirect shareholders of a PFIC, indicate that the grantor of a 
grantor trust, and not the trust itself, is treated as the owner 
of PFIC stock held by a grantor trust. This implies that other 
beneficiaries of such a trust would not be treated as indirect 
owners of the PFIC. Moreover, the IRS, in a notice of proposed 
amendments to the PFIC regulations, issued April l, 1992, 
solicited comment from taxpayers on whether different attribution 
rules should be adopted. 

5/ Because the Trusts generally will keep their books on a 

receipts basis, it will be beneficial for the Taxpayers if Newco 
distributes its profits to the Trusts by way of dividend 
currently. Dividends received by the Trusts during the Grantor's 


0:V)>Lrei.IC\L<.*B«CiSJt:\}90A0. 
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If distributed in the-ybar realized by the Trust, sueh 
incoBe and gains will retain their tdiaraoter and be taxed to the 
Taxpayers at the current rates applicable to ordinary incsonia and 
capital gains, respectively. However, if the Trusts aocunulata 
income and gains following the Grantor's death, this will result 
in several adverse consequences to the Taxpayers. First, under e 
complex set of rules contained in section 667 f the amount 
received by the Taxpayers as an accumulation distribution 
effectively will be "thrown back" to the years when such income 
was earned by the Trusts and taxed at the Taxpayers' highest 
marginal rate for such years. -i' Second, the character of 
capital gains realized by the Trusts will be lost when 
distributed to the Taxpayers, and they will be subject to tax on 
such gains at current rates applicable to ordinary income, which 
generally are higher than rates applicable to capital gains. 
Finally, under section 668, a nondeductible interest charge of 
six percent per annum will be imposed on the deferred taxes 
attributable to the accumulation distribution (adjusted for any 
foreign tax credits available to the Taxpayers) Thus, unless 
the economic benefits of tax deferral outweigh the section 668 
interest charge, it normally would be recommended that the Trusts 
make current distributions of income and gains to the Taxpayers 
following the death of the Grantor. 

(b) income-from Kewco 

A U.S. person owning shares, directly or indirectly 
(including, e.a. . through a beneficial interest in a foreign 
trust) , in a foreign corporation that is a CFC or FPHC may be 
subject to U.S. income tax currently on certain income realized 


lifetime will be taxed to him and not to the Taxpayers, who may 
later receive distributions incorporating such dividends on a 
tax-free basis. By comparison, dividends received by the Trusts 
from Newco following the Grantor's death will eventually be 
taxable to the Taxpayers notwithstanding that the profits from 
which such dividends are paid were earned by Newco prior to the 
Grantor's death. 

X/ The amount of the actual distribution will be grossed 

up for , any foreign taxes which such income has borne in the hands 
of the Trusts, and the Taxpayers will be entitled to a limited 
foreign tax credit for such taxes in computing their U.S. tax 
liability on the accumulation distribution. However, in the 
envisioned circumstances, it is pnlikely that the Trusts will pay 
any foreign taxes. 

S/ The total of the interest charge plus the tax incurred 

may not exceed the amount of the actual distribution. Although 
the section 668 interest charge is itself nondeductible, it is 
subject to a further interest charge in case of late payment. 
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by the corporation, whether or not- such ineone is reoeivea By the 
U.S. pstgon. Similarly, a U.s. person owning or oonsiderea as 
owning shares in a foreign corporation which is a PFIC may suffer 
adverse u.s. tax consequences on the receipt of certain excess 
distributions from the corporation or proceeds from the sale of 
its stock. 


Following the death of the Grantor, Mewoo will likely 
be a CFC and, depending on the mix of assets or income, may also 
meet the definition of a FPHC or a PFIC. Discussion of the 
consequences of Newco becoming a CFC, a FPHC or a PFIC is beyond 
the scope of this Memorandum. In general, however, it should be 
noted that to the extent Newco earns active business income it 
may be able to avoid the adverse tax consequenoes of being a CFC 
or a FPHC. avoiding the consequences of being a PFIC, however, 
will depend not only on the active level of business income but 
on the percentage of assets deemed to be in this active business. 

(c) Penortina of Interests in NewcO 

A U.S. person who (i) "acquires" five percent or more 
in value of the stock of a foreign corporation, (ii) acquires an 
additional five percent of such stock, (iii) owns five percent or 
more of the stock of a foreign corporation when such corporation 
is reorganized, or {iv) disposes of sufficient shards to reduce 
his interest to less than five percent of the foreign corporation 
is required to report his interest in the foreign corporation on 
Form 5471. The relevant statutory provision, section 6046, 
indicates that stock owned directly or indirectly must be 
reported. In Implementing this provision the regulations state 
that persons owning shares directly or indirectly through a 
foreign corporation or foreign partnership must report their 
proportionate interest of a foreign corporation's shares held by 
such corporation or partnership. Reg. s l.6046-l(h) (i) , On the 
death of the Grantor it is likely that the beneficiaries of the 
respective Trusts will be deemed to "acquire" the requisite five 
percent or more interest, thus requiring the filing of 
information returns on Form 5471. Further, since Newco will 
likely be a CFC and nay be a FPHC, then in either case there 
would be significant additional information required on Form 5471 
beyond the minimal information required for a five percent or 
more shareholder. 

A U.S. person holding a direct or indirect interest in 
a PFIC, including an interest held through a beneficial interest 
in a trust, must file an annual information return on Form 8621. 
Thus, if Newco were to become a PFIC following the Grantor's 
death, the Taxpayers would be required to file such a return. 
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Mike French, Kr.q. , 

Maverick , 

a080 N. Central Expressway, 
Dallas , 

TX 75206. 

Pax to; o: 0 1 25 4 691 824 5 


March 1st, 1995. 


The Scottish Annuity Coicipany (Caymani Ltd. 
thank you for your fax last night. 

Wlicre Keith and 1 are concerned with respect to the above 
company, wo fc-el that we are being asked to put our heads on the 
block without having much compensation. The potential risk to our 
reputation is much' the more important aspect as far as we are 
concerned. If it. turned out that our agents in Cayman had been 
fraudulent, or merely negligent, and wo as Managing Directors had 
failed to keep an careful eye on matters then our very livelihoods 
would bo tit I'ifhk.. 

Quite frankly, we were not impressed by Roger Phelps' idea 
of a quarteriy report. As and when the new man is in place -- and 
it might have been better bad we been more involved in the 
decision to appoint him - we will hope Co receive quarterly or 
monthly analyses of income, expenditure and cash position with 
comparisons against budget, the previous quarter and, in due 
course, the equivalent quarter in the previous year and so on. 
Being able to telephone you or Shawn is not the same thing, as 
doing so loaves no record that we made sure that we were kept 
abreast of affairs. 

Two bits of recent news are relevant here; one well known, 
the other Tiot . The noLoj'ious one is the ability of one dishonest 
man in a distant office to bring down a banking dynasty, Baring 
Brothers (my brother's in-laws), because people who should have 
supervised him wore not asking the right questions. The unknown 
one is that liC> 3 ‘uo. House Trust, as a trustee, is fighting the IRS 
in Northern California where the IRS is contending that a 
corporation owned by the (forei.gn) trust is the mere 'alter ego' 
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of the Settlor, cvcii chough I can assure you that the settlor in 
question has been far more wilJing to leave us in genuine control 
- a fact which promises to win us the case - than S. appears to 
be. 

On the slightly less inportant matter of rewards, we were 
glad to read that you might be able to point some significant 
business in our dii-ection. Thanks for thinking of us; 
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2148918245 I0TH FLOOR 


F-307 9-644 P-«01 OCT 03 '95 10:27 



TO: Staui Cainu 

COMPANY: Wydiwood Trust UmHed 
PHONE: M1«Z4S2«U 

FAX: 44U24824a70 

NUMBER OF PAGES fochiding cow): / 


FROM: MicladCFraicii 
PHONE: 214 S9I 8350 
FAX: 214 891 8311 
DATE: Octobers, 1»5 
TIME: 10;«AM 


COMMENTS: 


Shari Robertson and ] have leviewed the copies of the two trusts you fiuccd to ns. There are some 
dcncal esrors that must be remohed. 1 assume the documents can be redone to reflect these 
correctians. 

It is cssestiBl that these corrcctioas be made. It is Biy Uflderstandhig that there b a letter of wishes 
shmiar tothat ^venby the settlor cd'lbe Tyteraod Bessie trusts adomastcred by Lome House. It 
was also my uoderstaading from Ronald Budosao that these trusts were to be funded is the 
itumaersm forth mllm attachments. He can call me if he needs &ithes advice oa this. 


Please see to H these corrections are effected as soon as posable. Thank you for your asastance. 



Maveaick CapKa! • SOSONoitb Ccotol EiqiRsswsy • Suite 1300 • LB-31 •Dallas. Tcacas 75206-3^5 


Permanent Subcommittee on Investigations 


EXHIBIT #14 
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10TH FLCXR 


F-3er? I -04-1 0-tJUj 



THIS DEED OF SETTLHMEOT is node Ihe^dxyor.^ QBeOtoissDdidiKilBiidied 
sad nise^-five (ly Stiaim F Cairn (hetdasAct cslled Die "SetUaxO one pan and 

Wydt»oodTnB>Linniedacony«»y Mcotpo u lw l ando ostiB gin.fteUieoffcfanand 
liavmgiliFqpstetcdoOwesl I '^Pande. Cattlaowit.ldeDfMas.Britidilsks 
(hsnanaCef called Ijw “Oripnd Tiuflee”) of ifae oB sgpan. 

WHEREAS: 


The seclorlm paid or caused to be paid the aan of sac hiadwiddoUaginAe 
cuRtacy of Oe Unied Siases to the Ori^nal Tnntoe rorifae p u ipus e of 
consiitodiig the (nets and subject to Qie toms Bod conSliias hcreca cootaiBed. 


B. ItisanSi^iaieddwiiBtltci>noiiiesinvEste<iand/orodier{aDpcit]>izia7l>epa»ior 
tnns&snd to OT becooto held by the Ttusiee (wbctlsr by ^ inter 'rivos 
tcatamcnaiy disposidon or odiefwisc) upon the said trasts. 

NOW THIS DEED WtTNESSETO as follows: 


1. Definitions 

In this Deed of ScttleRient vdtee the context so adiaits: 

(1) (a) The sisgidarounibcx includes the plural nmnbci and vice versa: 

(b) The mascuEae gender includes the fem i idn c geirip and wee versa: and 

(e) The neuter gesdcrinchides die maseulioegender^iad the roninine gender 
aod vice vara. 

(d) Tierions'" include coqioiBtions 

^e) **naiw*y mwI “SThwhilei* a« references to the Clauses of and Schedules to 
this Deed of SettlcmenL 

(f) Unless otherwise stated “sub-claDses^aniefeieDces to sub-clauses of the 

Clause in which the Kfeienoe appears and ‘T’oragr^ihs'’ arc refercaces iu which 
the refaeace appeals. 

(2) The following cxpiesdoos shell bear the following lespcetive oieami^: 

(a) Trustees” means the Oliguia} Trustee and/or other faustee or trustees for 
the time being of this SettletDOIL 

(b) Tnist Fuad” means the said sum of one hundtedlLSjiMlris 
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10 TH FLCBDR 


p _^7 1-b44 K~t3KW K^^i tiJ ^ iU-cO 


(US SIO{XOO)sop«dtoi}ieOngioa2Tn»ieesjtfbfcsaidaiidjBllodacr(ifBny) 
eajMtai mooks axid invcfbnests or olhtr propez^ itml or pcrsarmi >Miudk say «i. 

ai^ tiSK hcrei^kr be psdto or txsoaftn^ mo tbe niuous^ or under^ leg^ 
CGOtEO] of Uze Tn»iees tobeikcJd upon dte trusis boeof or XDsy Bt«ny dme 

Jareafler is soy crtba manoer become sobiect to tbe tmsts'htxeofosd ihe 
proper^ from tioae to time rcpitacntiag tlx anig rr3jj e c t i\ Ms!y. 


(c) *TTust means the period b e g j ima^ on ti» dote of ^ SettiesDcm 

juidendusg; 



(ii) on aocheazikrdiae<if«K^) as tbe Trustees sutgcct to lbeptior^vnl&9i 
e<»ua3t<^tbe Fretcctor shall by izrcvocable InscumcnT fat vrritins dedage (not 
bemg a date catikr titan the date or the txecutioB of soeh instrument). \oo^x 


(d) ‘'Excepted PenotT means and iodudesMichadCFfeDch^Shnryl 

RobcrtsocL a odSam Wy|y^aiiYOBcwaadc3iilforti»tW^iy | M|rmti) | c)<li*nrM«ft_ ^ 
and shall nlscTmesn and joaude any posoa whom the Trustees with the ptrior 
written consent of the Ptotector shall have decland 10 be a member of dm class of 
Excepted Pciso» in exercise of the powers confored on them by sub-dause 5(2). 




<e) **Beaefipary*' or “Brnffrciaiic^ tneans and includes d>c pciaoti speaSttd 

in the Third Schedule hereto and any penoa or posons and cbatiQr aad citBcitics 
v^iom the Tmsiecs shall within the Trust Ptnod with ti>e prior w riti ca consem of 
the Protector have duly a^n’^inled and dp ccted to be ie^uded (whether 
individually or as a member of a elaa) in the class of Beoefieiaries b exescise of 
the powers coafeRCdontiie by Clause 3(1). y 


PROVIDED ALWAYS tbac 


(1) iDdeiermiamgvdxtfacrornotapersoQisaBcsefjciasy andforallother 
purposes of this Deed of Sddeisent : 

(aa) an adopted of le^timated p ewo a (wbether now or hereafter adopted or 
legitimated) shall be treated as tbe child of his arfopuve or legitimatul parents and 
of 00 other person; and 

bb) aa Ui^timate person ^ali not (ondes and until adopted or Icsitimteed) be 
tnated as (he child of any person PROVIDEO THAT the Trustees shall harw 
power with the prior written eon s eot of the P rote uhn ai any time and from time to 
time by inevocable mstnsnesl in wetting executed dnibg the Trust period to 
appoint and direet that any pexson being illegitinaite who would be a bcmtScuiry 
if he vi^ the lawful child ^ his saxuial perons ritalJ tfaesDceforth be included in 
the class of Benctietaries. 
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10TH FLOOR 


F-38^ T-644 P^m 


UC I ^ iu: 


irast f unojUBtaan hc prop^ewi 
Asswy^^^’Sfao $0 pwie-&( 

Olbtf (if ayXgg^ momes and i 

lani tdOTunig^ lcialcTOicl^l 
hg^jcj*5ffl may at 


<djis»-7n>kccs n>1)t licU'Uj^ tbeJmSb/ 
in any odKT mmmsr'Secome/ 


> tiuats hanofand tbe prop 


e(r^esentmg 


on tbe date of tl 


(i) on tbe latg of (it) the period ceimiieiicisg on tbe date heieof am^ 
capiiing twenty-one (Zl) ytan fiom the death of the last survivor 
of Such of the Eneal descendants, male and female, of King Geotge 
the Sixth of England as are living at the date heitof a (y) such 
longg period as may be permitted by the laws of the jurisdiction of 
this Trust; or — — *“ 


Such earher^m^i f^) the 

declate ^^^^^^^ a date ea^ey than i 

"Excepw'^^OT^'mans ^^^^udcs the 
Fc^^^ ^hriuj^Sgr^s haB^lM m em and ^y^^^ ^^ 

tOMa member of the'duix;£E*c«pt&Sl5er30iB m-ttera 
coi^rsdon theinju^ml^^ 1(2). ^ 


ordthHiie 

the 

m declared 


’TBcnefigary^ tdr “Ben^ riajjes.* qtans jad indu^::dg person or pctpaiB 
^eeiSed'iiftliiriM^^^ewarfand all pmns ydiom the ^^ees 
shaS'^nthin theJCcn^feriod wit^^mor writto^onam of th^rotector 

m OTb qs^ a oumx of tbe^^^ | 


r purposes of tins Deed ofS^emeat; 
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F-387 T-644 P-006 


XT 03 *95 ie:29 



(Dk pmvmcnt ixfmedfo in C 


e 23 relu^ tpw Pttttctor) 



^^dhad C FrpM^ aad SUryl Roberison shall a6 as ^ Pxoteamir^, xf eil^ter 
of them is mi tbca K viotf cr iscapaiJe or isrwUsg to act, the oM^ i^U bc 3 as 
the sole PhTMtor or, if ] dtfaerof tocm is living or c^a^or «viS loacx. 

shall aa as tWsofc PiMcctor in; if he y^tlieD Bvii^ or 
inca^Ue efr uuwaune 1 1 act, S» WylvthaU have the pfr«« to appc^OTC 
ormme adflidoitai or su xxssor Procectors h> act beretsMia 

wile <n to lisal 4es ^enduits or, if he is iiot ttien Un&g to act, 

tvnn .ri4l/ shsn bs c the povicf to appoint ««/ or J^e5toiqna4 or 
success^- PxMBCtoss to s d hcseoider oUxT tioa IttBs^ W ^ OT 

rtnemdamts or, if fi n aa l ^ Wjly is not then Imng ot iaaj^M^tolSrSr' 
Ptottctor setxttg hoeUDder sha3t have (he power to appoiro bis own 
to 8«;:t as Ptotecter hereunder. 


(2) Stdiject to sub-pangmih (a) of partgtqib (5) where two penoms arc 

aj^inted to act as P n jtc ctor of tbt$ Deed of Setdenwst iht powers cottfened 
ombeProteetor by Ihepsovisioas ofttss Deed of SeUtesnesn shall he cxeinsed 
by sudi pessm joinily oety btc where oore thai two persons are nppoimfd to 
act IS j^oteetor so^ powers may be catcrised by « majoiiQr withoot 
eonsoidng the nttno«% (and so te were iht of The Protector b 

reqtoxed by any provmoa of this Deed of SeUlcosent U be snfficieiit fin 

theTnisttes to consult and to c^rtam the conseos of the sujority of fl)e persons 
occq;>yuig such oRiee). 

(3) Aoy conscxit xoquhed to be given by the Pro t ec tor isay*^ given gencraUy or 
for my period of time or subject to such icstrictioas or iiemtations as be tnay 
tbisk fit and may from fime to Umc be revtriced or varied (but so that no such 
revocation or vazutioa duJI affect the vahdjiy or propriety of any aa done or 
omission made by the Trostoes in reUaoce upon any such consent before 
nxdpl by them of wriUen notice of soda revocation or venation). 

(4) A ft otoctor. idtall be deexaed to be incopeble if he b detennined to be 
incapable of managiag his own o&irs by reason of age mcsaial or phyaucal 
slincss or odmrwise by any order decree or dedazadoo of any court tribunal or 
adoiimstretive body having jurisdiction to coake sneb detotiniaation or if the 
Trustees shsU determine the Protector to be incjiqpahlc and the wq^ 
‘*uiag»b(e** and **incapacity** shall be construed accordhigly. 

(5) (a) If at any time whes toere shall be two or more persons ocggpyiwg die 

office of Protector the Trustees dtall reasonably consider that one or 
more (but not all) of such pcxsoa (each a '^person affected*^ i$ 
incapable or is uakble of hta own free vnll lo enreise his power to give 
or withhold eonscni to any act the Trustees then where die consent 
of the Protector is icqtored by aoy provj^n of this Deed of SdXlemcnt 
it shall be suffieieot for toe Trustees to consult and to otoia toe 
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se’d 
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Hie Lafoorche Trust 
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101H FLOOR 




F-387 T-644 P-l 


OCT 03 *95 10:30 



* ‘**y'**’ r^tbo«»«Iirinchuirfred 

Wychwood T^ UmiteJ * company incojporatedand cxisdoc m ifae Isle »nd 

In^ lO registe^^ Bt I Tl» Paade, Casdeiows Ue of Mi. Brifia Isles 

(b«=uii«et railed die'tMghalTnBte^o .“mMJsira 


WHEREAS: 






A. ■nKSenimrtes^dorcsuradtolKpaidilKnanofw.Jrawlart*^ 
cu ncMy ofdie United Stete in ds Original Tdisiee lor the ptnpgse of 

constmiting ti» tmjte nod siilgcet to dte terms and cooditioia herem coidii^ 

**“y”P «»^fafad»>«rmoatomvoted .nd/or other pTOie^ 

transferred to or heeoine bold bjr (geXiustte (whelliet by gift inter -^TOs 

leelnisxadaty dbposilioa or otherwise) upon fee said mats. 

NOW THIS DEED WITNESSErH as foBows; 

1. Definitions 


Id diis Deed of Settlement where the cootext so 

(1) (t) The sinenlar number iaehidec the pluialraiiiilser and vice vena: 

The rnasculine gender includes the feminine gender and view w ycn* amt 

(e) The neuter gender inelodea the naoculinegcaderUnd the reBrinine gender 

and vice vetsa. 

(d) *‘pczsoas" taclude corpmations 

(c) “Clause" and “Schedule'* are icfetences to the Clause* ofand Schedules to 

this Deed of SettfenttflL 

ytdcssotiiawisc stated *'sub<laases” axe icfacaccs to sub-eSmoes of the 
Clause b «duch the rdiexence ^7peai9 and *^aagnc(4)^ are tefatsKa in wtdeh 

be re ftreut e appears. 

(2J The following expressions shall beardie Ibllowing iw^fen j 

(a) “Trustees" mans the Original Trustee aod/br other trustee ormtsTi m for 

the time bang of bis SetOemenL 

“Tnia Futrf" means the sad stmt of o&e hundred UJS dollos 


SS’d 


<aiiun isruL ooemwn estm sesT-ioo-ca 
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leiH Floor 


F-3a7 I-&14 P-018 OCT 0J ■» ItFol 


(US SIOO.M) so to tiK Original TrosSee as aSncsaid and aB other Of ssy) 

eapiW momo^ invesutienis or other real or persona! which mm at 

hwi heiealter bepiid to or traasliBied io» the or iiialer the 1^ 

coifflol ofthe To.^ to be held two tlK Itroa hrofor eriiich ae^ time 

ntjoaer m any <^»er mBmef become subject to tbe trust* iwreof ted ifac 

pitipeity fiooi Uitic to litoe r^ptcscetiag the itspeeiively. 

(e) “rna'Period’meaostheperiodheginiimgoathedottofariaSettleniettt 

a&d CB<tiCi£ 



^oa such csriier date (if any) as the Tmstees subject to the pw vrrittea 
conseat of the Pmector shall by irrevocable instnuncot hi writing dtclaie (not 

bring a dam earlier than the date of the eaecntion of sudr instrament). 


(d) “Btcaptedltasrm”ineaiisarri includes Michael CFi«ndi.SIiaiyl 
Robertson and Charles JWyly, Jr. anyone resident for the tinic being in the Isle 
of Man aird shall also mesn and iecltale any person whoa the Trustees with the 
prior mitten oonsent of Ac Pntector shall have desdand to be a monher of dte 
class of ExceplerJ Persons in exerersc of the powers eonftninl on them by sub- 

clttnse3(2}. 


(e) • B enefi c iaiy*’ or ‘•BeneBraaries’' means and includes the penonspedfled 
hr the Third Schedule hereto and nay petson or pcssota and charity itnd charities 
whom the Trustees rhali within the Trust Period with the prior written consent r>f 
dte Ptolecktr have duly qipotoled arid dhectod to be iachitlcr! (srltelfaer 
ittAyiduaUy or M a ntenaber of a elaaa) in the elasi of BetscSciaries in exercise of 
■he powers eonfemd onthe by CUausc 3(1)^ 

PROVIDED ALWAYS that 


( 1 ) In determining whether or not a person is a BeneEciaty and tor all other 

purposes of this Deed of SettletnenC 

(aa) aoarlnpted of !egitirri8iedpeisrm(wrhedier DOW or heicattcf adopted or 
legHinmled) s^ he treated as Ac child of his adoptive or Irgilinatcd parents and 

ofnoolherpczsoir: and 

bh) aa UI^Anate person sbaU not (unless anti until adopted or legrthnated) be 
treated as the child of any petson PROVIDED THAT Ao Trustees shall have 
power wUh the prior written consent of Ae Piotecior at any tins arrdBunr Asreto 
time by urevo^le hrv t mmrnt A writing exixuted during An Trust period to 

appoint and direct that siry petson being iUegttinrnte vAo would be a bcncSciniy 


V0‘d BiBSCTVESta 



oaiiun isreu otxiricun «;« sssT-iSO-ES 
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SCHEDUtE OF ASSETS 
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FACSIMILE TRANSMISSION 

TO ; Maverick Capita] DATE: 17 October 1995 

FROM : Shaun F Caina 

FAX REF. ;WTL 376/95 

FAX NO, : 00 1 214 891 8245 

ATTENTION : Michael French 

NUMBER OF PAGES INCLUDING THIS PAGE ; 57 

We are trsnsminlag on ftcumfle Dumber 01624 $24070.^nieniational Code 44 1624). If you do oo! 
receive diis message con^tely irfease conmet lu on telephone Rumber 01624 S24011. 


Re:- Lafourche and Red Mountain 

Sorry for the delay in sending you the attached. We have made additional changes 
to the 4th Schedule of Lafourche - see under point ! . The genders were a bit mixed 
up. Could you please let me have your vieevs before I have ibem signed up and 
dated. (Back dated). I have had a chat to Ronnie regarding the reimbursement of the 
$50 000 and he has asked me to refer die mauer directly to you. Could you please 
check with Shari whether the breakdown of costs that I gave her were acceptable 
and tbereaRer I will send you a fee note. 




PSI-WBR QQ^ 





764 


04/12/2003 14; 45 713BSB45S3 


OHAMSERLAIN 


PAffi 18/13 


FAX TRANSMITTAL Maverick 


TO: Dsrid Beater 

CX)MPANT; Trideat Trust 
PHONE; 011441624677055 

FAX: 01144 1625 620588 

NUMBER OF PAGES pnctailcg cover): 


FROM; Shari Robertson 
PHONE; 0114)8804050 
FAX; (214) 8804052 
DATE: Angnsl27,l?97 
TIME: 4:10 PM 


COMMENTS; 

Sam Wyly has execnted a Letter of TOshes on behalf of the LsFoordbe Trust A copy is beii^ 
f(OTrariedvnthftis6KsiiialeaadtbeQriginalisfbBowiagbycoiirier. Ifyou would like to 
discuss ta recoanaeadations in the Letter of TWshea -wiar Mite and roe, please give us a call. 


Copy: Micbelle Boucher 


Meverick Cspittl *308 Crescaal Court • Suite 1150 • Dellas, Tscas 75201 


Permanent Subcommittee oa Investigations 


EXHIBIT #16 
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Mike French, Esq., 

Maverick, 

.8080 N. Central Expressway, 
Dallas, 

_TX 75206. 


Redacted by the Penmnent 
Subcommittee on Investigations 


March 7th, 1995, 


Bulldog & Plaquejaines Trusts 

Bulldoq win settie Plaquemines, in the words which you 
suggested. 

since the purpose of the exercise, as I understand it, is to 
divide the ownership of Sterling Software we need to split 
ownership of the underlying conipaniee which own SS between the two 
trusts. That was the purpose of Barbara's fax of yesterday. 


R. Buchanan. 
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Attn: Mike French, Esq,, March 6th, 1995. 

Maveri ck 

From: Barbara Rhodes 1 Page Pax 

Lome Hou.se Trust Limited. 


Sterling Software 

Thank you for your fax dated March 3rd. 

We intend to transfer East Carroll Limited and East Baton Rouge 
Limited from Bulldog to Plaquemines, this would mean that 
Plaquemines would hold 350,000 shares and Bulldog would hold 
644,725 shares of Sterling Software. 


Best regards. 
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To: AJB, JKB, Shaun Cairns, RJC, PKVC, JEP, BAR 

X6th August, 1995. 

From : RB 


Plac^ueniines, Delhi, Assumption & Pueblo Trusts 

Shari Roberston, who administers the Wyly Brothers' affairs 
from Dallas, rang yesterday afternoon BST to say that Mike French 
- presumably on Sam's prompting - does not wish to await John 
Willis's return to set up the Assumption and Pueblo Tru5ts or 
AJB's arrangement of a new credit line with which to buy options 
on Sterling Software. They will, instead, use the existing 
facilities with Lehman Brothers in Dallas and Wychwood as trustee. 

We have available Elysium Limited to be owned by the 
Assumption Trust (where Sam will nominate the initial 
beneficiaries) and Atlantis Limited to be owned by the Pueblo 
Trust (ditto Charles) , FKVC is asked to alter che draft trust 
documents to reflect the change of trustee to Wychwood and SFC is 
asked to accept trusteeship, 

Wychwood must not be trustee of two sets of trusts which 
are buying options simultaneously since the amount involved would 
trigger a reporting requirement. We have been asked, therefore, to 
transfer the trusteeship of the Plaquemines and Delhi Trusts from 
Wychwood to a temporary trustee and from the temp, to John Willis 
once he has returned. I offered to be the teir^orary trustee in a 
personal capacity but Mike French thought that I was unsuitable in 
that I control the corporate trustee of the Bulldog and Pitkin 
Trusts. He asked if JKB wuld be willing to serve. 

FKVC is asked to prepare deeds of resignation and 
appointment of trustees from Wychwood to JKB for the Plaquemines 
and Delhi Trusts and JKB is asked to accept temporary trusteeship. 

The Wylys would still like to arrange financing similar to 
that which has been arranged with LeJunan Brothers but from another 
bank . 

I 
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Sam and Ch ^ish to arrange a bank borrowing to 
finance the purchase of\ xarge number of call options on Sterling 
Software shares. I would be grateful if you could find a bank in 
London which would be interested in the business (keeping careful 
note of your time spent and expenses incurred) . The pattern will 
be exactly the same as for the same exercise which we recently 
completed with Lehmann Brothers in Dallas. The new purchase will 
be in the name of two new trusts which we are establishing and 
which will have separate trustees. The Wylys, who are officers of 
and shareholders in. SS, have been advised that, in consequence, 
there is no reporting requirement under SEC regulations, such as 
.^there ; would have been had all their potential interests been 


3ggregaEad. 


i...will...'ieav.e . this note , to ask Barbara to check with you 

where slue should send the documentation for Che last loan/option 

.package^ aiways_suppQsing..,t.ha,C„,ypu will be in London next week. 

'She ''Can -also tell you which bank Mike French chinks you might 
approach first: I think it was Credit Suisse First Boston, but 
.C.a.QDS£.,.yeKi_fy,_that on this Saturday morning. I shall be in Ireland 
until' -Monday evening. 


We-have-all- much enjoyed reading your account of your march 
-i-n' Holland; • as great a literary feat as it had earlier been a 

•• • 
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FAX TRANSMITTAL 


Bonald Bncbaniit 


Maverick 


ce> / 


FROM: Mlkefrencb 


COMPANY: L«rne House Trust 


Redacted by the Permanent 
Subcommittee on Investigations 


NUMBER OF PAGES (including cover). 


DATE: July 10, 1995 


TIME: 2:07 PM 


COMMENTS: 


Dear Ronoie; 


n t>->- C-t^tiTr-o 
**■ * rc* 


Please dispose of tliis fax after reading, as tUete will be ample documentation as needed. 

It is expected that a recommendation will be made to Wychwood that the Plaquemines Trust and 
another tmst settled with Wychwood by Pitkia should contact Lehman regarding acquiring ^ 
options on SSW, probably for about two years at the market. Wychwood would finance the 
tra^ction through loans, from Ume House enUties. It is likely that a portion of the nrice could 
be financed through Lehman. ' 

It may ^ that, as an alternative, there will be two new trusts at Wychwood established bv Keith 
that will inirtor the Bessie and Tyler trusts This would requite Keith to contribute some Binds to 
the tmst. but presumably there is a «iarce for that. If thisitructure is used, he ^TntnmS 

structure for the calls would be utiliaed. »amc nnancing 

Wychwood would, in eitlier case, be limited to approximateiy 600.000 to 700,000 calls, in order 
to stay under S 4 of the outstanding shares and avoid SEC teponing. 

I am^w sencKng a copy of t«s fax to Shaun Cairns, with the same request that he read it 

then depose ofiMwia be back on this soon, perhaps tonight.- ^ ““hat he read it and 

Mamnck Ciptut . 80g0 Nenh Cewtal Expressway • Suite tJOO . LB-Jl . DaJlas. Texas 75206-1895 
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MEMO WYLY 


To; Sam, Charles, Evao & Donnie 

From; 

Shari Robertson 

Company- 

Phone: 

214 880 4050 

Phone; 

Fax: 

214 880 4052 

Fax; 

Date; 

November 20, 1997 

Number of pages; 1 

Time: 

10:09 AM 


Re: Compensation and year-end bonus reviews 


f am attaching payroli inforniation for the last three years for the family office staff. 1 have also completed 
an evaluation by employee and a recommendation for 1998 compensation and a 1997 bonus for those employees 
reporting to me. Michelle Boucher did the same Q'pe evaluation for the employees of Irish Trust and Scottish 
Annuity. 

Redacted By 

Permanent Subcommittee on Investigations 


In reviewing my situation with the Wyly femily, I would ask that you consider a consulting bonus for 
1997 from the Irish Trust Company (see Michelle’s profile for the profit details) and on a going forward basis a 
monthly consulting fee. Sam also mentioned sometime ago that he would consider my trust owning at least 10% of 
Irish Trust Company. I would like you to re-consider the percentage of ownership and formalize the agreement. 
Additionally, I would like you to consider Michelle Boucher owning a small piece of Irish Trust Company ... I 
want to give her every reason to want to stay employed and involved with the Wyly Family for many years in the 
future. 


I also need clarification whether Irish Trust should again this year charge the family trusts a special legal 
consulting fee to be paid out to Mike French of S300,000 as we did last year. I would also like to point out that 
Mdce didn’t take this fee until 1 997. The revenue chaise to the trusts during 1997 was $670,000 of which $300,000 
was a direct bill to the trusts to cover this payment to Mike. The balance was charged on a percentage basis as we 
discussed last year and appears to be adequate to cash flow the company. 


300 Crescent . na«a« TX 75201 . 214/8K)*4050 • Fax 214/860-4052 
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<fnbouc^i#candw 

> 

08«1/2(»1 11:36 AM 


To: <shuebner@ltetcom>, <swyly@htst.com> 
c»: <khennington@heLCMU>, <^ari_robertson@maverickc£^.com>, 
<evan_wyly@n{3tferid(cap.com> 

Sufc^ect: URGENT emaH tor Sam, we need a quick rs^ly on this - thart<s! 


Sam, 

Keeley and I need to touch base with you on a couple of things relating to 
the foreign trust system: 

1. Withdrawal from Maverick Fund offshore to raise cash for other 
investments. 

I received an email from Lee and Shari last night indicating that you 
thought the withdicawal of Maverick this month was going to be reinvested 
This is not the case. As per the cash flow information we discussed or 
August 3rd, the Trustees have requested a withdrawal of S30Million from the 
Scottish Annuity Policy. The withdrawal is being made in two stages - 
S20Million at September 1st and SlOMiliion at October 1st. The Scottish 
Annuity policy will redeem their Maverick investment to raise cash The 
cash will then be withdrawn from the Scottish Annuity Policy and transferred 
back to the trust. The trust will use this cash for various other purposes, 
such as acquiring Beverly Drive, investing in Ranger, Greenmountain and 
funding commitments to Red River and Winston Thayer and funding construction 
at Two Mile Ranch. As you are aware the cash reserves in the trusts have 
been considerably diminished, raising this cash will also replenish the 
’working' cash balances for other unforeseen investments that may arise over 
the near term. 

FYI, there has been no action to sell Michaels Stores shares from the 
offshore trust yet. A decision on whether to liquidate some of these 
holdings has been deferred at this time, but will be revisited when cash 
needs arise again. 

2. Withdrawal from the Scottish Annuity Policy. 

As indicated above, a decision was made to withdraw the Maverick Func 
holdings that reside in the Scottish Annuity Policy and withdraw part of the 
policy. As discussed with you, this was arrived at for the follcwinc 
reasons : 

- the Maverick investments held directly by the trusts (not in a Scottish 
Policy) are lower in dollar value and would easily be transferred as a block 
to Ranger when the need for additional Maverick holdings to keep Ranger’s 
investment ratios in line is needed. 

- advice was obtained from Rodney Owens last year indicating that he didn’t 
feel the annuity gave the trust much additional tax advantage, and in the 
event that the trust was challenged having the annuity in place would be 
insignificant to the overall picture. 

- the annuity policy was originally acquired, in part, to provide seed 
capital to Scottish's book of business which was no longer necessary 

- cost of continuing to hold the annuity {although this is less of a concern 
now as fees were significantly reduced effective January 2001 to 10 basis 
points, which is approximately ^OK per year at this time) 

The Trustees submitted the withdrawal request and initially Scottish Annuity 
agreed to the withdrawals. I had a couple of conversations with Scottish 
about this, but there was no real fuss made about it. However, this week, I 
received an email from Mike French which I found very offensive, Apparently 
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he had gone back to Rodney Owens to find out if he had been consulted on th« 
withdrawal. Rodney allegedly denied being consulted, despite the advice he 
had given us last year (as you may recall the trustees requested full 
withdrawals of the policies for December 31st, 2000, which were subsequently 
withdrawn when Scottish agreed to lower their fee^ . Mike then contacted 
the trustees and indicated that he was aware that Rodney had not been 
consulted and that this decision was being made without proper legal advice 
and as far as he was concerned the withdrawal was a grave mistake I have 
attached Mike's email to me, and to the trustees below. I have also 
included my response to Mike as an attachment to this email- 

I feel that it was wholly inappropriate for Mike to initiate discussion on 
these matters with Rodney Owens, without consent of the family or the 
trustees, and I find it disturbing that Rodney has denied being consulted on 
this matter. I don't know in what capacity Mike felt he was conununicating 
with the trustees, as he is no longer a protector and I am personally 
insulted at his implications that we/I would undertake any activities 
without receiving appropriate advice and proper consultation with the family 
members and trustees, I did respond to Mike, and have attached my email to 
him, 


Now that I have finished ranting :-) in order to be certain that you 

are aware of the implications of surrendering the Scottish policy, I have 
outlined the issues again for you below. Keeley , Shari and I discussed 
this yesterday, and contacted Rodney Owens, who confirmed that the following 
is an accurate description of the issues. Please also review Mike's 
discussion as per his email which follows mine. 

- The policy is owned by a 1992 trust, which is a Foreign Non-Grantor Trust. 
The trust income is currently not subject to US taxation, however, the trust 
converts to a taxable trust 2 yrs after your death, 

- The annuity is providing value if this status is successfully challenged 
If the trust is successfully challenged, taxes, interest and penalties could 
be levied on income earned by the trust within the statute period, which we 
can assume Is 6 yrs. 

- The annuity defers Income, and assuming the annuity transaction is upheld, 
the annuity provides us with deferral of taxes, interest and penalties on 
income equal to the value of the policy at it's ultimate surrender date 

- This trust has over S300M in assets, S50M of which are in the annuity. It 
is only the $50M in the annuity that we have the potential to defer tax, 
interest and penalites on. Income earned on the balance of assets in the 
trust, during the statute period, would be subject to tax, interest and 
penalties if the trust were successfully challenged. 

- If we withdraw from the policy now, we are eliminating the potential 
deferral of taxes, interest and penalties on further income earned by these 
assets. We are also running the risk that if the trust is successfully 
challenged within the next 6yrs, the withdrawal amount could be assessed tax 
at ordinary income tax rates, interest and penalties. However, we do start 
the clock, on running on the 6 yr statute for this lump sum being recognized 
as ordinary income. Note that this lump sum will roil into the overall 
assets of the trust which will earn future income that could be assessed if 
the trust were challenged down the road (as is the case with the existing 
trust assets that are not wrapped) . 

We need to withdraw money from Maverick to fund other actlvitiea However, 
we could avoid actually withdrawing value from the annuity by swapping in 
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= Redacted by the Permanent 
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Ranger investments to replace the cashed out Maveric)?. le. the annuity 
redeems Maverick for cash, then the annuity uses the cash to buy 
investments from other trust entitles. Ihe trust ends up with cash of 
the annuity but the value in the annuity is maintained the only change to 
the annuity is that it now holds Maverick and Ranger rather than just 
Maverick. 

FYI Shari indicated that unless you want to cash in the annuity to more 
fully sever the relationship with Mike, she would recommend you keep the 
annuity in place. Keeley and I have mixed feelings on it. The annuity is a 
relativeiv small element of the total trust, and it has no value if the 
trust is never challenged. If the trust is challenged the value depends on 
the timing of the challenge and the value of the withdrawal now vs. the 
value at it's ultimate surrender date and the return earned on it during 
that period. Last year Rodney was happy with us making the withdrawal and 
indicated the cost didn't warrant any potential benefit the annuity gave us 
During our call yesterday, he was not as positive, but he did not tell us 
this was a bad idea, as is indicated in Mike's emails, Rodney was 
non-commital and felt like we understood the issues and once explained, this 
was a decision for the family to make. 

Please call either Keeley or 1 to discuss. I can be reached on 
or weekend and through Monday. I need ^o go back to 


or —a 

the trustees on this on no later than Tuesday morning. 


The following copies of emails are: 

- Mike’s email to the trustees 

- Mike's email to me 

- my response to Mike. 


Thanks, 

Michelle 

ps. you looked great on Moneyline on Wednesday :) 


»> Prom: mikeQtartanwealth. com [SMTP tmikeSt art anwealth. com} 

»> Sent: 28 August 2001 17:54 

»> To: davidhSlfglnt.Gom 

>>> Subject: Annuity surrender 

>>> 

>» David 

>>> I am forwarding an e-mail I sent to Mlcbelle about the requested 

>>5urrender . . . ...w .. ..v. 

»> of a portion of the Bulldog annuity. My personal opinion is that this 

>>is 

»> not a wise move. The potential tax risks do not appear to have been 

»> explored with the principals involved. I know that R. Owens, the legal 
»> advisor was not consulted and believes that this is not a good idea 

>>> I think you should ensure that the appropriate principals are aware of 

>» this . ..... 

>>> before the funds are withdrawn from the annuity. Once the genie is out 


>>of 

»> the bottle, we can't put it back in. 

>>> 

»> Mike French 

»> Forwarded by Mike French/Tartan on 


08/28/2001 11:48 AM 
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>>> 



»> 

»> 

>>> 

>>> 

>>> 

>>surrender 


Mike French 


08/27/2001 
01:11 PM 


Tck mboucherScandw.ky 

cc: 

Subject: Annuity 


■> Michelle 

> I understand from Chad that a portion of the ■Bulldog” annuity Is 

surrendered. Before this Is aocompllshed, I believe It would be 
>» advisable for the Principals to understand the grave negative tax 
>>> implications that a surrender could have to them. 

>>> The annuity exists because there is always a risk that the trust in 
>» question will be classified by US tax authorities as a grantor trust, 

>>rsub3ectlng the settlor to taxation on all of the trust Income If this 

>>> tS%ase, a claim would be made for all Income of the trust for the 

>>rfecent three, and probably six, years. away 

>o> until six years after the death of the settlor. While there are 
»statutes 

limitation that would bar some claims with respect to the trust, there 

>>>*N0 statute of limitations that would bat a claim that the trust is a 
»> grantor trust until six years after the death of the settlon 

>>> Based on the history of this annuity and the amount of gain deferred, 

>>rOTtlre amount proposed to be withdrawn would be classified as ordinary 
>» Income for U.S. Income tax purposes. If there is any action by the 
»> authorities in the next six years to classify the trust as a grantor 

>>> tSn the settlor will be subjected to a claim for taxes equal to 40% 
>>of 

»> amount withdrawn plus interest and, possibly, penalties. 

>>> If the primary desire here is to replace the existing investments with 
»> other investments, that can be accomplished without surrendeting the 
»> annuity. I will be happy to discuss how that could be done. As you 

>>>"the fees on the annuity were substantially lowered last year, so I 
»presume 

>>> that cost is not the issue. 


Confidential 

SEC_ED00064872 


cir\r\r\r\eiAQ7‘^ 



775 


>>> 

»> Before any portion of the annuity is surrendered and the funds are 
>>> returned, I need written confirmation from you that the potential tax 
>>> consequences outlined above have been fully explained to, and are 
>>fully 

>>> understood by, the Principals. Once a surrender takes place, the tax 
>>> problem thus created cannot be cured, and will be there for the next 
»six 

»> years. I strongly recommend that the Principals consult with Rodney or 
»> some 

>>> other knowledgeable advisor regarding this action, as my personal 
»opinion 

»> is that it is a grave and unnecessary mistake. 

>>> 

>>> Mike 

Original Message 

From: Michelle Boucher <mboucher@candw. ky> 

To: mike@tartanwealth.com <mike@tartanwealth.coin> 

Date: Thursday, August 30, 2001 8:41 PM 
Subject: annuity surrender 


>Mike, 

apologise for my late response on this matter, but I have been traveling 
>and am only just able to reply. I appreciate your concerns and desire to 
>ensure that the principals are well Informed about making this decision, 
>especlally in light of the fact that you originally recommended the 
>transaction. 

> 

>I am aware of the issues you outlined, and as was customary during your 
term 

>of service as a protector to these trusts, legal counsel was in fact 
>consuIted with regard to this matter and the actions taken which resulted 
in 

>the submission of the the request to make this withdrawal are consistent 
>with the advice obtained. Withdrawals from this policy have been under 
>conslderation by the Trustees, and consultations have taken place with 
legal 

>counsel on this matter for over a year. 

> 

>With regards to your request that I furnish you with a letter as outlined 
in 

>your email, I am not aware that the terms of the annuity contract provide 
>that Scottish Annuity can refuse to release surrender proceeds under these 
>circumstanc€s. 

> 

>Although I presume you did so out of genuine concern for the 

>affairs of the principals, I feel it was inappropriate for you to discuss 

>the details of these confidential issues and transactions with Rodney Owens 

>and the Trustees prior to communicating your intent to do so with us. 

>Further, it appears that you have been misinformed as to the advice chat 

was 

>given and the discussions chat have taken place regarding this transaction 
>I suggest that to avoid any similar confusion in the future, you liaise 
>with either myself or Keeley, we are both in direct and frequent 
>communication with Rodney and the Trustees. 

> 

>As always, your assistance and comments on matters such as these are 
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SJpriclated. I expect that if there are any changes regarding the 
rofStr policy, the trustees will he In contact with Chad at Scottish 

>Annuity in 

>t'he next few days. 

> 

>Kic'helle 
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Gcib 


SMl 


FrMnc 

Senft: 

T« 

Sul^acl: 


SdiaiA^, lot^ 

Thutsilay, Febniay 14, 2002 11 AM 

'miiMsbsudwi' 

acds. 


I wanted to show you urtiEftl havB senttoChaites and Sam: 

Memo to; CSattes and Sam Wyty 
From; Lou Sctiaufela 

I soot® wBi Keely yraterday and I woi4d Bffl to thank you tor your support. One of the Wt^ fta# Kee^ btou^ WM 
the oonBdaifiaByfesuebelWiSsnaeooaits and the bank. Thai Is sometohg that I am very aware ot There Is a "Chinese 
between toe seowSy ^ SBid bank skto. In comhs to a new orgKtollcin we do tfflt lavo the Wstoiy lha we had at 
LriimiBi (vtofeh is a good IhlntD. Eash entity is goins to be a totaSy separate etiBV w^^ WMe iffi were at 

Lehtnan S evolvBd to toe pokit that Ldrnim viewed some of the aceoirils (t# aiki on) as tnl^ They went as tor as 
gettng toe coimeel for Wchaeb on the phone to see » they viewed the cflshore BcooiBitB as afflWes. Evsi th«i^ e» 
couisel did rrat view the tftote as afiteles. Lehman dtose to treat them as aSffialre. Shotid toe (dtshore aocoiaito 
crane here they woi*f come as Independent new entities, which I would work to mahlaln. Agrin I iust WOTted to lei ymi 

know toal I am very aware oi the sluaSon and wB work accordingly. Agato thanks tor your conUdence. 


BA0D7SS2 
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From: Sdiaufele, Louis J. pouis.J-sd)airfele@bofasecurities.com] 

Sent: Tuesday, February 19, 2002 1*^ PM 

To: 'fwrebb^ridenttrust.com' 

Cc: ‘michelle boucher' 

Subject: changes 


1 wanted to let you know that our entire team has left Lehman Brothers and Joined Banc of America Securities. We did 
this for a variety of reasons some of Wiich affected you. We are very excited about the opportunity that we have here. I 
think it wl! be very good for you and your relationship^ to start with a dean slate. We can talk more about this later. Ttie 
security company is totally separate from the bank, and I am very aware of the confidentiality issue. Assuming that you 
want to move the relationship, my thoughts on the trandfton is: 1 will send Michele to Caymans to go over the paperwork. 
Simultaneously ! will send documents to lOM. I will <»me over to pick up the documents. Please call at your earliest 
convenience, 
regards 
Lou 
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From: 

Ke^y Harrington 

Sent: 

Wednesday, February 20, 2002 6:15 AM 

To: 

Boucher* <mboucher@candwJcy> 

Cc; 

Shari 

Subject: 

Re; Fw: Lehman 


I had this discussion with Lou last week and he wrote a memo to Sam and Charles addressing 
this issue and that there is no sharing of Inforaatitai between the bank side and the 
broker side. He actually thinks this will be better at Bof A because they have never 
dealt with Michelle's accounts whereas Lehman was beginning to view all as one big entity 
(as evidenced by the problems we had on the MIKE swap we worked on earlier in the year) . 

I guess only time will tell if it is going to be a problem, but Lou is very aware of the 
potential for problem and has promised to keep separation. 


The preceding e-mail message (including any attachments) contains information that may be 
confidential, or constitute non-public inforsatlon. It is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


“Michelle Boucher" <mboucherecandw.ky> 
D2/19/02 07:26 PM 

To: <khennington®htst . com> 
ce: 

Subject: Fw; Lehmans 


I think SW/CJW have thought about this re: Chinese walls, but here’s Shari’s comments. 
Michelle 

— — • Original Message 

Prom: <shari_robertsonfmaverickcap.eom> 

To! "Michelle Boucher" <mboucherlcandw,ky> 

Sent: Tuesday, February 19, 2002 6:34 PM 
Subject: Re: Lehmans 


> I'll need to as): Lee on Blake/Lynchburg. The only concern 1 have, 

> which the Kyly’s should consider also, is that my banker (where I 

> borrow money) is now affiliated with my broker (where the bulk of my 

> assets are). Okay to move Vasper. 


> The information contained in this e-mail message is intended only for 
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> t-he personal and confidential use of the recipient (s) named above. 

> This message may be an attorney-client communicatlcai and as such is 

> privileged and confidential. If the reader of this message is not the 

> intended recipient or an agent responsible for delivering it to the 

> intended recipient, you are hereby notified that you have received 

> this document in error and that any review, dissemination, 

> distribution, or copying if this message is strictly prohibited. If 

> you have received this coiramani cation 
in 

> error, please notify us immediately by e-mail, and delete the original 

> message. 


> ’Michelle 

> Boucher’ 
<shari_robert sonemaverickcap . com> 

> <raboucher6cand 

> w.ky> 

> 02/19/02 01:08 

> PM 


To: 

cc: 

Subject: l^hmans 


> Lou’s move to BofA was final last week. Sam * Charles have consented to 

> moving all their stuff with him. I'll copy you on Keeley's email 

> confirmation to me. CJW had some confidentiality issues and Lou 

> addressed them for him. 

> 

> Please confirm we should move Blake/Lynchburg as well as Chisholro/Vasper . 

> Lou is planning on travelling to lOM to ensure everything is properly 

> executed and pay everyone over there a visit. 

> 

> Michelle 
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FrcNTt: Schaufele, Louis 

Sent Friday, March OB, 2002 6:47 PM 

To: Keilen, Cindy L 

Cc: 1om.saiOfs@t>ofaseairiaesncom’; Crittenden, Mitdiete M. 

Subject RE: iOM 


Cindy 

I totally imderstand your concern. I am very aware of the know your custraner rule and I 
know these customers very well and have had a long history with them. I don't know how 
familiar you are with offshore corp. Usually they are set up for a reason that being asset 
protection or tax deferral. We will get you an explanation of the year end transaction, in 
general they were money that was invested in hedge funds. As I said I have dealt with many 
of these entities for a number of years, they have always been very responsive and we have 
had no problems. Hopefully this can be resolved quickly. Thanks for your attention. I am 
email accessible. 


Sent from my BlackBerry Wireless Handheld (www.BlackBerry.net} 
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Hursb, Margo J. 


1 = Redacted by the Permanent 
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From; Pinard. Zachary pachary.Pinard@FMRCOM] 

Sent; Thursday, January 15, 2004 9:42 AM 

To‘ Cavaliere, Christopher; Mariano, David; Capatad. K^en; Strouse, Mafijke: Feduccia, Karen B; 

Hudgins. Steven; Hursh, Margo; /uso. Ken; Smgteton, Mario; Hicks, Leigh; Pinard, Zachary 
Subject; URGENT REQUEST FOR INFORMATION FOR-tBWrti^Devotion LTD-Bank of America 
Correspondent 


We are currently reviewing account Devotion LTD— Bank of America Correspondent. This arxount Is 

holding mostly a cash posi^on. The citizenship on the account is Indicating the isle of Man. Consistent wiring 
activity has become a|:^>arent both into and out of the account, Ute majority erf which are involving thittJ parties. 
Outgoing wires have involved La Fourche Trust (Isle of Man). Red River Ventures I LP. and Bank of America 
Securities LLC. Incoming wires have been sent from Queensgate bank and Trust Co Ltd and the client. The 
incoming wires have ail been domestic wires. No real investments are made In this account, afthough it does hold 
some slock. 

Can you please supply us with ttie fdlowing information relevant to this account? 
o What is the purpose of this account? 
o Why is this account aefing like a monetary conduit? 

o What is the relationship between this account and all of Hie tiiird party groups listed above? 
o Who is the beneficial owner of this account? 

o A copy of Hie accounf application and corporate documentation for these accounts, 
o Expianafion of relationship wilh customer (i.e. are they personally known by the correspondent?) 

/V\y other relevant information concerning this customer that you think would be helpful in evaluating this 
account 


Please note that this information is confidential and should not be disseminated nor shared with the 
customer. 

Please provide us this information within the next 10 days and send to 2achary.Pinard@fmr.com 


Zachary Pinard 

Risk Anaiyst-^delitv Investments 
tel. 617' 
fax 617- 
Boston. 



Redacted by the Permanent j 
Subcommittee on Investigations. 
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URGENT REQtEST FOR INFORMATION FOR: P86017183 Devotion LTD— Bank of... Page 1 of 2 


Hursh, Margo J 

From: Crittenden, Michele M. 

Sent: Wednesday, January 21, 2004 4:04 PM 
To: Hureh, Margo J. 

Cc: Sensing, Lori S.; Woliard, Denise L; Harris, Virgil E.; Schaufele, Louis J. 

Subject: RE: URGENT REQUEST FOR INFORMATION FOR:40HH| Devotion LTD-Bank of America 
Correspondent 

Devotion Ltd. is an offshore corporation (Incorporated in the Isle of Man), which serves as an investment enUty. 
The beneficial owner of the entity is an ofehore grantor trust... the beneficiaries of whk* are U.S. individuals. 

The securities in the account are owned by the entity. The relationships to the third party p-oups referenced in die 
e-mail we believe are strictly for investment purposes (both incoming & outgoing wires). We telleve the entity 
would have no probl^ in providing additional details, in a macro-sense (ex. Real ^tate pumhase. ete.) for what 
the vwre transfers are for. 

Copies of all pertin^t account documentation will be faxed to the i3x it shown on your e-mail (704-4mHH). 

’ Should you need any additfonal information, please feel free to tel us know. 

Thanks, 

Crittenden 

Sates & Sendee Assistant 

Bank of America Private Bank 

Banc of America investment Services, Inc. 

Tel: 214-^03-2917 
Fax: 214-303-2980 
TX1-488-31.01 

Original Message 

From: Woltard, Denise L - 

Sent: Friday, January 16, 2004 9:07 AM 

To; Qittenden, Michele M.; Harris, Virgil E; Schaufele, Lch^J.; Ezzo, Shawn 
Ccj Woliard, Denise L; Sensing, Leri S. 

Subject FW: URGENT REQUEST FOR INFORMATION FOR: IBflM^Devotion L7D~Bank of America 
CofT^pondent 

Please see the Request for Information below...they are asidng that we respond by 1/22. 

Please answer the questions and send back to me to review and I will forward them to Margo. 

Thank you 
denise 

Original Message 

From: Hursh, Maigo J. 

Sent: Thursday, January 15, 2004 3:30 PM 
To: Hutt, Douglas; Woliard, Denise L. 

Cc: Oiandl©-, Scc^ Hudgins, Steven E,; LaBelle, Jacque A. 

Subject URGENT REQUEST FOR INFORMATION FOR; P86-017183 Devotion LTD—Bank of America 
DorrespOTident 

Surveillance AML Inquiry 




1/22/2004 


BA 007841 
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URG^ REQUEST FOR INFORMATION FOR: P86017I83 Devotion LTD— Bank of... ' Page 2 of 2 


Account Number: 

Client Name: Devotion, LTD. 

PCM Name(s): IPIMBB) Louis Schaufeie/Virgi! Harris 

Re: Money Movement Activity & KYC 

Good Afternoon Everyone- 

I am your new MflL Compliance Officer a'nd 1 work dosely with youc Surveillance Officer, Steve Hudgins. 

An e-mail was forwartied to me from our clearir^g fkm, NFS for additional Information regarding tiie adlv% 
in the above-referenced acrount 

We are currently reviewing account P86017183 Devoticm LTD— Bank of America Correspondent. This 
account is holding mostly a cash position. "Die citizenship on ftie account is indicating the isle of Man. 
Consistent wiring activity has become apparent both into and out of the account, tiie majority of w^lch are 
involving third parties. Outgoing wires have involved La Fourche Trust (Isle of Man), Red River Ventures I 
LP. and Bank of America Securities LLC. incoming wires have been sent from Queensgate bank and Trust 
Co Ltd and the client The incoming wires have ail been domestic wires. No real Investments are made in 
tills account altiiough It does hdd some slock. 

Can you please supply us with the folbwing information relevant to this account? 
o Wiat is the purpose of this account? 
o Why is this account acting like a monetary conduit? 

o What is the relationship between this account and alt of the third party groups listed atove? 
o Wio is the benefidal owner of this account? 

o A copy of the account application and corporate dixiumentation for these accounts, 
o ExpIanatiOT of relationship with customer (i.e. are they personally knovm by the 
correspondent?) 

o Ajiy other relevant information concerning this oistomer that you think would be helpful in 
evaluating this account 

o 1 have reviewed the account opening documents provided on imaging, but 1 do not see a 
complete account application or the Articles of Incorporation. Please provide me with a copy 
from your files. 

Please provide your response and account documents by Thursday, Januaor 22, 2004. 

Thank you, 

Margo J. Hdrsh 

Senior Compliance OfHcer 

Banc of America Investinent Services, Inc. 

NC1-002-21-50 
(704) 386-9732 phone 
(704) 388-8022 fax 


= Redacted by the Permanent 
Subcommittee on Investigations 
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From: 

Sent: 

To: 

Subject: 

Hursh, Merge J. 

Tuesday, February 24, 2004 3:10 PM 
Woliard, Denise t. 

RE; Account Inquiry - Various 

Okay, thanks . 



2004 3;08 PM 


Original Message — 

From: vJollard, Denise L. 

Sent; Tuesday^ February 24, 

To: Hursh. Margo J* , ■ „ 

cc- Buddins, Steven E,; Benemg. ton S. 
Subject: RB: Account Inquiry - Various 


I have discuseea this with hori. »e are going to have another meeting with 
renvoi thie account to get these guestioilB answered, ton is out this afternoon. ] 
III if 2 tan get together tomorrow am with the rep to reapond to the reat of these 
? Sealiei the urgency of this.... and will do my beat to get thi. done .. 

as possible. 


tl<e 

denise 


--original Message 

From: Hurch, Margo J. 

Sent: Tuesday. Pebroary 24, 2 
To: Wollard, Denise i*- 
Cc; Hudgins, Steven E, 
Stibject: F«; Account inquiry 


;004 2:03 PM 


- Various 


Denise- 

'kfS is requesting a status on this open issue. Please provide me with an update 
ThaJike, 

Margo Eursh 
senior Compliance Officer 
Banc of America Investment Services, Inc. 
lilCl--002-21-50 
(704) 3B6-S732 pbone 
(704) 368-6022 fax 


-----origin«l Message- — -- 
From! Hollajd. Denise L. 

sent: Wednesday, February 18, 2004 3:17 PM 
To: Hureb, Margo J. , ^ ^ 

Cc» Hudgins, Steven E,? Sensing. Lori S. 
subject: RE: Account Inquirj' - various 


2 will get them to you as soon as possible. 

Thanks 

deniee 


Original Message -- 

From: Hursh. Margo J. , « 

sent: Wednesday, February 18, 2004 1:48 PM 
To: Wollard, Denies L. 


Permapcnt Subcommittee on Investigations 
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Cc; Hudgins, Steven E, 

Subject; FWt Account Inquiry - Various 


Denise, 

I forwarded the response you sent to Steve Hudgins onto NFS. They had been ashing me 
about the large positions in Michael’s. Pleaee read the additional questions from 2ach 
pinard and respond bach to me. 

Thanh you. 

Margo J. Euxeb 
senior Compliance Officer 
Banc of America Investment Services, Inc, 
i3Cl-{)02-21-S0 
{70S} 386-9732 phone 
(704) 3ee-i022 fax 


Original Message 

From: Pinard, Eachary [mailtosSachary .Pinard®FMft.COMl 
Sent: Wednesday, February IS, 2004 2s27 PM 
To; Hursb, Margo 
CCS Grady, Alex 

Subject: REs Account inquiry - Various 


Margo, 

r do have Tnore questions. If all of the accounts were funded by the aame "grantor", then 
they are all related in that aspect. I gueea I would want to know the following: 

1) Where did the original etock options come from? 

2) Who/What acted as the "grantor" of Che stock options? If an entity deposited the 
shares, who was the owner of the entity? 

3) Who are the beneficial owners of all of the grantor trusts? 

4) Copies of the account applications, we-lMY information for the grantor trusts, and if 
information is being held on the grantor trusts themselves, 1 want to see that information 
to determine which US individuals are the owners of these accounts. 

My concern is chat l do not believe that this con5>any ie reporting the ownership of the 
shares adequately. The fact that they are all being treated as separate con^janiee does 
not impact the matter because they clearly have a link due to the original deposit. In 
addition, some of the accounts also maintain a control relationship even as independent 
accounts. Therefore, an account like P86017043 (Quayle Ltd), which made a sale of 100,000 
shares of Michael’s on 09/02/03 should have filed a form 144 with the SBC because of their 
control xeletionshlp before the sale. Do we have a copy of that form on file? This is an 
important isaue that 1 do not believe can be explained in a paragraph and without 
documantation. I know that this issue will take a lot of time to resolve, but I do not 
believe that we understand their busioeea, and I want to make sure they are in cor^pliance 
with SEC regulations. Than)t you Cor the preliminary informatiMi. 

tachary Pinard 

Risk Analyst — Fidelity investments 
tel. 617-S63-2S3fi 
fax 617-385-2960 
Boston, MA 


— ---Original Message- — — 

From; Hureh, Margo lm8ilto:m3rgo.hureh®bankofamerica.coB0 
Sent: Wednesday, February 16, 2 004 1:56 PM 
To: 2 achary.pinaxdafinr.com 
Sidjject: FW: Account Inquiry - Various 


Each, 


BA 0326E 
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r 4 Srha,-la* stock. Lst !R8 ksow whst additional information 
Here is the response regarding Michaels stocK. w 

you may need. 

Thanks, 

Margo 


2004 12:42 PM 


^ original Message 

From: Hudgins, Steven E, t«. 

> Sent; /Jednesday, February 18. 2004 12:5,. 5^ 

> To: Bureh, Margo 3, 

> Subject: FWs Account Inquiry - Various 

> FYI 

^ -Original Message-*--” 

> From: wollard, Denise L. 

> Sent: Wednesday, February IS. 

: S- S£»r, ^ori S., »ollard, Deni.e L. 

» SuijeCt: US', account Inquiry - Various 

’ as per out conversetion thl. stn, 1 did get the aaditiou.1 information 

> that you reguested. 

; ?SSe‘‘n£f reLtiSr££«£tho“=;rpor.tions other thsn the ' 

: iS£srer£ti£'t£et™'.S'h£eiic?rr!rs ^ 

: Sr’=£inrr4ir£Th:£S££t“:^ 

> growth is not taxed until it cornea back into the US> 

> The suitability has been updated on all of the accounts, 
t If YOU need further information, please let me know. 


, Thanka 

> deaist 

’ orisinal Message 

. From: Hudgias, Steven E, 

, Sent* Friday, February 06, 2004 10:25 
h To* Butt, Douglas; Wollard, Deniae D. 

» CCS McAdams, Sue D. 

> Subject: 


Account Inquiry - various 


[ Surveillance Compliance inquiry 
The eccomte referenced below, appeared on the herge Marpin Debit 

> Report ; 

> 

> P06- 

> P86-' 

> PB6- 

> PB6- 

> P8S-. 

> PB6- 

; The accounts each hold a large position of Michaels Stores is 

> tbe relationship between the accounts? Also, what is the reason for 

> tbe concentrated position in Michaels Stores? 


Redacted by the Permanent 
Subcommittee on Investigations 
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> Please respond within five business days- 

> Thanks, 

i. Steve Hudgins 

> SiizvedUsn-ce Coropl iance Officer 

> Banc of America Investments Services, Inc. 

> charlotte 

> (704) 387-1468 Phone 

> (704) 388-8022 Pax 


***»•*■**♦** 


For vour security, sane of Arrterica investment Services, Inc. does not accept instructions 
roncerninc Changes to accounts or transactiems through email. Additionally, do not send 
infSmatiL you consider confidential via email as it will not be transmitted through a 
secure line. Instead, please speak to your Banc of America Investment Services, Inc. 
investment repreaentative . 


We want you to know; 

investment products provided by Banc of America Investcnent Services, Inc.TM 


Are Not FDIC Insured May Lose Value *** Are Not Bank Guaranteed | 


Banc of America Investment Services. I»c. is a registered broker-dealer, member NASD and 
SIPC and a nonhsnk subsidiary of Bank of America, M.A. 

The information contained in this e-mail was obtained from sourcee 
believed to be reliable; however. Banc of America Inveecment Services, 

Inc. does not guarantee the accurscy or completeness of this information, 
nor is it responsible for results obtained from use of this information. 

The delivery of this information should not be considered to be an offer 
or solicitation of securities and in no way guarantees the future 
performance of the securities. 

Past performance is no guarantee of future reaults. 

Banc Of Ameiica Securities, LLC is an affiliate of Banc of America 
Investment Services, Inc. and a non-bank eubeidiary of Bank of America 
Corporation. 


BA 032667 
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From: 

Sent: 

To: 

Cc: 

Subject: 


Harris, Barry fbarry.harrls@bankofamerica.coml 
Friday. March 2004 10:56 AM 
Sdiaufeie, J; Ben^ng, Lcwl S; Hearn, Mike 
Hechtlinger, Susan; Bowden, Theodore 1. 

Re: need some offehore help 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Harris, Barry P. <Barry.HarriseBankofftroerica.com> 

To; Schaufele, Louis J. <louis . j .schaufele0bankofajBerica. coiti>; Bensing, Lori 
S. <iori.s.bensing@bankofainerica.coin>; Hearn, Mike 
<Mike . HearnSBankofAmerica . com> 

Sent: Fri Mar 26 10:54:57 2004 
Subject: Re: need some offshore help 

Unfortunately no. Need names and/or other identifiers to run them through 
the background checks as I xmderstand out and NFS’ processes. But Susan H 
and Ted may have other thoughts . 

Barry 

Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Schaufele, Louis J. <louis. j.schaufeleebankofamerica.coTro- 
To: Harris, Barry P. <Barry.HarrisSBankofAmerica.com>; Bensing, Lori. S. 
<lori.s.bensing8bankofaiaerica.coin>; Hearn, Mike 
<Mike . HearnSBankofAmerica . com> 

Sent: Fri Mar 26 10:28:33 2004 
Subject: RE: need some offshore help 

Is it sufficient to say that the beneficiaries of the trust are menibers of 
the Charles Wyly family and their immediate children and grandchildren 
subject to the discretion of the trustee? 

-Original Message 

From: Harris, Barry P. 

Sent: Thursday, March 25, 2004 6:21 PM 
To: Bensing, Lori S.; Hearn, Mike 

Cc: Schaufele, Louis J.; Hudgins, Steven E, / Wollard, Denise L. ; Bowden, 
Theodore I.? Schroder, Alan; Hechtlinger, Susan; Rusnak, Geoff 
Subject! Re: need some offshore help 
Ingjortance: High 


Lori, I think you have I’d'ed 2 distinct issues. On the first, I would 
assume that a letter from the corp GC wou satisfy NFS that the stock is 
neither control nor restricted. 

The second, AML/Patriot Act, more problematic. I presoime the trustee is not 
BofA. If not, I believe that our policies require that we know the I’d of 
all beneficiaries as is required by law. If the trustees or beneficiaries 
are unwilling to disclose, I believe that leaves us and NFS with little 
option. The regulators leave us virtually no room, and a failure to follow 
our own policies (if I am correct on them) would be a significant breach in 
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this sensitive area. 

Mike/Susan/Geoff, your thoughts and expertise? 
Barry 

Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Sensing, Lori S. <lori. s .bensingSbankofamerica. com> 

To: Harris, Barry P. <Barry.Harris@BankofAmerica.com>; Hearn, Mike 
<Mike.Hearn6BankofAmerica. coin> 

CC: Schaufele, Louis J. <louis . j . schaufeleSbankofamerica. com>,' Hudgins, 
Steven E, <Steven.Hudgins6BankofAmerica. com>; Bollard, Denise L. 

<denise . 1 . wollardlbankof america . com> 

Sent: Thu Mar 25 17:43:15 2004 
Subject: need some offshore help 


Jim Dwiggins suggested floating this out to both of you. 

At conversion, Barry you may remember that we got approval to hold several 
Isle of Man accounts. We have been experiencing a lot of difficulty with 
NFS on these accounts since conversion and in particular 10 accounts that 
hold MIK stock (Michael's Stores). These accounts were created a number of 
years ago by trusts and according to the directorate the accounts share 
sevepl of the same beneficiaries (various Wyly Family members and various 
charities). In short, NFS thinks that there might be Patriot Act issues and 
that the stock might be affiliated in some way. MUCH of their 
rtsunderstanding stems from a general lack of knowledge of the purpose and 
benefits of offshore accounts. The stock transferred in as clean stock but 
if need be we can go to corporate counsel for Michaels and get an opinion 
(1.7mm shares total) or statement that the shares are not affiliated. We 
can also go to the Isle of Man attorney for these accounts and get some 
letter that states that the beneficiaries are not terrorists. What we 
probably cannot do is get a list of the names, addresses and social security 
niters of the beneficiaries. I am afraid that if we can't provide this that 
they may tell us to move the accounts. We may need someone from legal to. 
help us with this (I should mention that BAl conpliance is satisfied) . Your 
thoughts? 


Lori Sensing 

Managing Director, Sales Manager 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214-220-3405 ph 

214-220-3418 fax 


2 
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Prom: Michelle Boucher lmboucher@ac.coin.ky3 

Sent: Tuesday. <^ril 27, 2004 5:46 PM 

To- Crittenden, Michele M; Louis Sdiaufele (E-maiO 

Subject: 


Last week you mentioned that an acceptable financial institution for purposes of 
providing certification that BofA/NFS requires would be a US regulated insurance coi^any. 
Please confirm back to me that Scottish Re Group Limited would be an acceptable entity. 



Confidential Treataettit Roqnested. 



792 


From: Schaufele, Louis J. pouis.J.s^ufete@bankofamer!ca.com] 

Sent Thursday, April 29, 2004 9:50 AM 

To: Midielle Boucher (E-mail) 

Subject regular 


First let me say I am sorry for all of this run around on the offshores. I 
plan to talk today to Phil on the SCT request. Let me say this, if we were 
to enter into some type of forward sale with any of the entities that stock 
would be moved out of BAI (this is where you are now) and into EAS. I do not 
think we would have the beneficiary issues. I know this is nuts but BAS 
deals more with offshore than BAI (yes, we are the same conpany??? go 
figure) . The obvious question would be then lets just move all of these 
accts. over, that is possible but I am not sure we could handle some of the 
needs that you might have on another basis. The reason that I mention this 
is that I do not want to hold you up on any business that you might want to 
conduct while we are working on the beneficiaries issue. The best world 
answer on the beneficiary issue would be that we are OK with SCT USA and 
don't have to change anything, next best would be is that you give us the 
beneficiaries and we give you something that makes you comfortable that it 
does not go to NFS (or anyone else unless by law). I really appreciate your 
patience. I have attached new MIK pricing as well. 

The 85% floor forward the inplied interest cost is the difference between 
the advance rate and the floor divided by the number of years so the in^lied 
rate would be approximately 3% versus on the 100% floor the Inplied interest 
cost is 6.6%. Obviously if someone is more bullish on the stock then the 85% 
floor is more attractive. Let me know what else I can do. 
thanks 

Lou Schaufele 

Managing Director / Investments 

Private Client Advisor 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214 303 2916 
214-303-2980 fax 
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From: Sensing. Lori S. [lori.s.l>en^ng@>ankofamerlca.com1 

Sent: Thursday, April 29. 2004 6:CS PM 

To: W«1z, Philip 

Subject: RE: Micha^s Account 


is this Uie part where ! respond “you're my hero* 

— Meisr^e — 

Fram: Wetz, 

Scatb IhEfsday, Aprils, 2004 4:55 PM 

To: Ben^^ Lori S; Scts^e, Lchi^ 3; MQ«; Uenrio, Carolina; Crittenden, l<«cheie M 

Sitibtiect: PBcha^Aoourft 

Most of you know this now, tMjt )us4 to keep everyone informed. Here s >A4»eie wre are vrfth *e Midiaels accounts. 

! understand that Michele Boucher has agreed to give Bank of America the benefidai ownership information, and has 
requeued ^at we dgn a cxm^^aiity agreement. I have sent a brief draft to the sales folks and hope^ily that can 
be worked out by tomorrow afternoon. ! spoke with Jai Charria and Car! Brown a! NFS and they understand that we 
vny nd be sharing the beneficial cfvme^ip infc^ation with ft^em. They said that the acc»unte wll not be and 
no restrictions virouki be ^aced on the accounts. We are not giving them at this time a formal reliance agreement of 
any sort Given that they win not have aU the information we have in their files, if they flag tran^dions or issues that 
raise questions or a>ncems, Bank of America staff may from ftme to time have to have disoisdons to try to make 
them comfortable that transactions are appropriate and not suspicious. If NFS cannot get comfortable on any given 
issue, they may do what they feel they need to do to comply with their regulatory requirements and procedures. I 
was assured that sudi adieus would not include [xitting restrictions on accounts or drying aK^unts without dialogue 
with Bank of America and an opportunity to work through the issue. 

Lc^ story short, we should stit! get the beneftdal cwnership information as soon as possiUe, tnjt we are not fadng 
an ultimatum from NFS atK>ul account closure anymore. 
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From: Schaufele, Louis J. floufe.|.schau^e@bankofamerica.Gom} 

Sent: Thursday, April 29. 2004 1 :45 PM 

To: 'Michelle Boucher* 

Subject: RE; same old subject 


I think so I will work on it. 

Original Message 

From: Michelle Boucher [inailto:rRboucher8itc. com.ky] 
Sent: Thursday, ^^ril 29, 2004 12:45 PM 
To; Schaufele, Louis J 
Subject: RE: same old subject 


do we need to set up a call with Phil, myself and Charles pulman? 


Penroinent Subcommittee on Investigations 

EXHIBIT #211 
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BA 0793 




795 


From: Schaufele, Louis J. {iouts.j.schaufeie@b3nkofamerica.com] 

Sent 'mursday.May0e.2004 8:23AM 

To: Micheiie Boucher p-mail) 

Subject: FW: AML l^es 


I just sent this to David. Here are some thoughts, I asi checking with prime 
brokerage to see If we can open accounts on that platform making certain 
that they are independent accounts, should we go that way. On the collar 
issue with Elegance, I am told that the platform for the derivatives does 
not need as much "documentation". Let me pose this question: What if we got 
a list of the beneficiaries that was some^Aat vague: for exargale The 
following entities Flo Flo and Elegance have as beneficial owners family 
members of Louis J. Schaufele. The following entities have as beneficial 
owners of Michele Crittenden and Ked Cross and the American Cancer Society. 
The only difference here is not specifying the exact owners to the exact 
accounts. I don't know if I can get them to agree but if the worry is AML 
this would allow them to run the screen etc... 

I really appreciate your diligence in trying to make this work. I don't 
think I would actually move these yet. However, I would make certain that 
you have a back up if needed. I will continue to work on this. Do you think 
I could get something from Meadows saying we do not feel we need to supply 
due to whatever. This gives me something to go to more senior mgmt. 
thanks 

> Original Message 

> From: Schaufele, Louis J. 

> Sent: Thursday, May 06, 2004 7:07 AM 

> To: David Harris (E-mail) 

> Cc: IFG International House (E-mail) 

> Subject: AML Issues 

> 

> David we need the following (we have been in discussion with Michele 

> Boucher): 

> In accordance with our previous discussions. Banc of America Investment 

> Services, Inc. is recfuesting that you provide to us supplemental 

> information with respect to the attached list of accounts. In particular, 

> we request that you deliver to us the names and city, state and coxuitry of 

> residence of all entities or individuals who directly or indirectly are 

> beneficial owners of the accounts. We are requesting this information in 

> order to fulfill our obligations under Bank of America's 

> know-your-customer policies and procedures. These policies and procedures 

> are part of Bank of America’s anti-money laundering and anti-terrorism 

> financing program that has been inplemented in order to coa^jly with 

> applicable United States law, including the Bank Secrecy Act (as amended 

> by the USA PATRIOT Act) . 

> 

> I am sorry for the inconvenience but this appears out of my control. 


> Lou Schaufele 

> Managing Director / Investments 

> Private Client Advisor 

> Bank of America Private Bank 

> Banc of America Investment Services, Inc. 

> 214 303 2916 

> 214-303-2980 fax 
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From: Schaufele, Louis J. flouis.j.schaufele@bankofameiica.com) 

Sent: Thursday, May OS, 2004 1:02 PM 

To: Midielle Bwicher (E-mail) 

Cc: Crittenden, Michele M. 


Here is a thought I have, provide whatever you are comfort^le with and that 
way I have something in hand to go to the powers that be. I did talk to 
David about giving a letter that stated names of beneficiaries but did not 
tie the beneficiaries to a specific acct. With something in hand I feel I 
will iitprove my negotiation position greatly. 

thanks 

Lou Schaufele 

Managing Director / Investments 

Private Client Advisor 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214 303 2916 
214-303-2980 fax 
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From: Schaufele, Louis J. [lou'isj^aufele@bankofamerica,com] 

Sent: Thursday, May 06, 2004 3:34 PM 

To: Crittenden, Michele M. 

Cc: Sensing, Lori S. 

Subject: FW; help 


Importance: High 


— Original Message — 

Prom: S^aufeie, toys J. 

S««t: Thursday, May 06, ^04 2:14 W 

To: MicJidle Boudier (E-matl) 

Sidiject: help 

In^itance: High 

1 hung up from the Phil Wertz and he is trying to work with us. Can you get me a couple of things; We are going to go to 
ouf int'l attorney and ask about a lOM law that might prohibrt them from releasing the names. You used a term for some 
law you had in Cayman's but anything you can gel me will be great frf possible today on this). Also can you get Meadows 
Owens to give me a brief legal note as to why they feet you cannot give the names up voluntarily. I think if he saw this 
aigument this would help immensely. 

Also if you have opened accounts elsev^ere recently and they have not required owners if appropriate what firms did this 
as maybe we could ask their legal as to why or how they see it that rl is not needed {you may feel not appropriate and I 
understand), 
thanks 

LcHi Sdiaufele 

Managing Director / Investments 

Private Citesrt Advisor 

Bank of ^Uneilca Private Bank 

Banc of Uma'aa kivestment Services, Inc. 

214 303 2816 
214403-288Q fax 


Permapent Subcommittee on Investigafions 
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From: Robey, Dartel IDaniel.Robey@banlarfamertca.com3 

Sent: Tuesday, May 25, 20M 3:37 AM 

To: Schaufele, Louis J 

Cc: Rogers, Michael B. (BAS); Crtttenden, Michele M; Sensing, Lori S; O'Donnell, Robin 

Subject RE Isle of Man (lOM) 


Lou 

The level of due diligence required on the Isle of Man corporation is based upon an interpretation of the US Patriot AcL I 
would ncrf nice to second guess Phil Wertz's interpretabon of a pece of US legislation. 

In order to assist you and to determine #ie level of reliance that may be paced on representations made by an IPe of 
Man Corporation I suggep that you ask Phil Wertz to contap the UK anti-money laundering advisor, DaniP Shonfeld. 

Regards, Dan. 

Daniel Robey 
Assistant General Counsel 
Bank of America 

Tel - 0207 174 4740 
Fax -0207 174 6460 

e-mail - danieLrobey®bankofamerica.i»m 


— Origin;^ Message — 

From: Sdaufele, Louis 3 

Sent: 21 May 20M 16:06 

To: Robey, Daniel 

Ce Rogers, Wchael B. (BAS); Crittenden, Midtele M; Ben^ Luri S 

SUubject: of Man 

Impoftmce: high 


I have an issue that I am trying to work thru with BAI legal. We curtePly have accounts with several lOM 
Offshore Corporations (OC) managed by various Investment compaPes in lOM. I have dealt with the accounts for 
several years. These ertities were set up in the early 90's by a foreign grantor trust, the benefiparies of the trust are 
US Individuals {members of a wealthy Dallas family). I am being told that because of the Patriot Act we need to know 
whom the aPual benefiparies are. The OCs have been able to open accounts with our competHors without providing 
that information and they have received advice from on and offshore legal counsel that they do nP need to provide. 
We obviously have various corporate documents and copes of passports etc... for each of the offshores. I am being 
told because of the Patrirt AP we must have that information and the Pient is saying that we do nrt need to go that 
deepy. We apually gp a letter of reassurance fmm one of the bust companies that Pates that 'Vre conffrm that we 
have carried out the usual acceped Anii-Money Laundering checks on the underlying benefiparies of T ensas Limited 
(ffhe Compan/7...We confirm the checks were satisfaPory..„ ", which is from l(5M but it is something for our fBe. In 
talking with the people here in our prime office In Dallas I understand they might nP need that much of infbtmaBon. 
We are at an impasse and I do nP waP to see 75mm P assets move to a competitp. I am sure you all are more 
familiar with offshores. I am dealing with Phil Wertz in BAI legal. I thought maybe you ooukJ give me some 
comments of how you view these. There are aPually 2 P the entities thP have Prime brokerage relationship 
currently with BAS Prime and I am nP having any problem with those. Any comments I would grePly apprePPe. 

LouSeluitriMe 

Mamging EHrector / Investeients 

PrhrteB Client Advisor 

Bent America Private BwA 

Bane of America lmn»trnBit Stfvices, Inc. 

2143032916 

214-383-2»»tex 
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Notice to recipient: 

The information in this internet e-mail and arty attachments is confitiential and may be privtieged. It is intended 
solely for file addressee. If you are not the intended addressee please notify the sender Immediately by 
telephone. If you are not the intended recipient, any disclosure, copying, distribution or any action taken m 
omittsd to be taken in renance on it, is prohibited and may be unlawful. 

When addressed to external clients any opinions or advice contained in this internet e-mail are subject to the terms and 
conditions expressed in any a^rlicable governing terms of business or client engagement letter issued t^ Ihe pertinent 
Bank of America group en%. 

If this email originates from the U.K. please nrte that Bank of America, hLA., London Brandt, Banc of America Seairtties 
Limited and Banc of America Futures Incorporated are regulated by the Financial Services Authority. 
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From: Scbaufete, Uh^ J. pouis.J^aufete@bankofamertca.coml 

Wedn^ay. May 26, 2004 7:24 PM 
To: '<:^iman@mead€»^M3«^os.com' 

Subject: lOM 


CStarles thanks for the call# I have attached an email from Phil Wertz and 
would appreciate any comments you scight have. I think bottom line is the IF 
scenario we spoke of. You can see Phil seems pretty adamant on it. 

Thanks 

Michele is my asst. And fwd phil's email. 


Sent from my Blackberry Wireless Handheld 


Original Message 

From: Crittenden, Michele M, <aichele.m.crittendenebankofamerica.con> 
To: Schaufele, Louis J. <louis . j . schaufeleSbankof america. cam> 

Sent: Wed May 26 17:27:55 2004 
Subject; lOM 

cpulman&neadowsowens . ccan 


Set forth below is the relevant text of Section 312 of Patriot Act. As the 
proposed regulations are not yet final, the interim rules state that we must 
apply with the statutory language itself. Section 3(A) is pretty clear 
about the need to identify beneficial owners. The proposed rules {which 
will eventually be finalized) would clarify some of the scope of the rules. 
For example, it provided that you need to identify the holders of beneficial 
ownership interests if they have a right to at least $1MM or 5% of the value 
of the account (therefore setting a de minimus threshold) . 

All of these rules are subject to interpretation and therefore it is 
difficult to say it is black and white, however, I don't think this is as 
gray as their co\insel argues it is. They argued that it is not technically 
a "private banking account*. They argued that it is not necessarily a 
non-US customer if you drill down to the beneficial owners. They argued 
that the family xtmy not technically have "beneficial ownership interests” 
depending on how that term is defined. As pointed out to their coxmsel, the 
issue we face is that the Banlcing Regulators and Congress are interpreting 
the Patriot Act rules with a mindset that expects banks to not split hairs 
on technicalities and to go beyond the letter of the rules. When the final 
rules are p\iblished, I think they will be relatively consistent with the 
proposed rules. This was also the basis of our Corporate Policy. I would 
not feel comfortable advising the bank that our policy should eliminate the 
need for this information in all cases, so I believe you must argue that you 
have done enough to warrant an exception to the general rule. 

If the decision is made to keep the account open, we will take the position 
that we have sufficient information in the file and know enough overall to 
satisfy this legal obligation. Without the names themselves, I think there 
is a risk that we will be deemed to have not met that obligation under 
Section 312. Without the names themselves, there is also a risk that we are 
criticized because we are unable to screen these people against OFAC and 
other terrorist lists that are issued from time to time. Hone of those are 
guarantees of a legal violation or a regulatory sanction and therefore Mist 
be weighed by the business xaiit. 

I iQust admit that I have not heard any persuasive argianents from the client 
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about why they should withhold the names, other than that they just want to 
maintain secrecy. 1 agree with the ICM counsel that the director couldn't 
give the names without consent of their clients, but I have confirmed that 
we get such consent all the time for offshore trusts that we manage when 
faced with such circumstances . Given how much we know overall and your 
relationship with than, I don't understand why they would object if the 
director asked for their consent. 

Section 312 

’ ’ (1) IN GENEjya.-Each financial institution 
that establishes, maintains, administers, or manages 
a private banking account or a correspondent ac- 
count in the United States for a non-United States 
person, including a foreign individual visiting the 
United States, or a representative of a non-United 
States person shall establish appropriate, specific, 
and, where necessary, enhanced, due diligence poli- 
cies, procedures, and controls that are reasonably 
designed to detect and report instances of money 
laundering through those accounts. 

” (3) MINIMUM STAKOAMiS FOR PRIVATE BANK- 
ING ACCOUNTS . -If a private banking account is re- 
quested or maintained by, or on behalf of, a non- 
United States person, then the due diligence policies, 
procedures, and controls required under paragraph 
(1) shall, at a minimum, ensure that the financial 
institution takes reasonable steps- 
' ' (A) to ascertain the identity of the nomi- 
nal and beneficial owners of, and the source of 
funds deposited into, such account as needed to 
guard against money laiindering and report any 
auspicious transactions under subsection (g) ; 
and 

' ' (B) to conduct enhanced scrutiny of any 
such account that is requested or maintained 
by, or on behalf of, a senior foreign political fig- 
ure, or any immediate family member or close 
associate of a senior foreign political figure that 
is reasonably designed to detect and report 
transactions that may involve the proceeds of 
foreign corruption. 

"(4) DEFINITION. -For purposes of this sub- 
section, the following definitions shall apply: 

” (B) PRIVATE BANKING ACCOUNT. -The 
term 'private banking account' means an ac- 
count (or any combination of accounts) that- 
" (ij requires a minimum aggregate 
deposits of funds or other assets of not less 24 
than $1,000,000; 

87 

' ' (ii) is established on behalf of 1 or 
more individuals who have a direct or ben- 
eficial ownership interest in the account; 
and 

"(iii) is assigned to, or is administered 
or managed by, in whole or in part, an of- 
ficer, employee, or agent of a financial in- 
stitution acting as a liaison between the fi- 
nancial institution and the direct or bene- 
ficial owner of the account.". 


Original Message 

From: Schaufele, Louis J 


2 



Sent: Tuesday, May 25, 2004 Si46 W4 
To: Wertz, Phillip 
Subject: RE: lOM 
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We are having a conference call with Tim JSaloney. In your opinion (setting 
corporate policy aside) , would you classify this as a black and white issue 
or grey? I would assume you would say grey given that the final version of 
Patriot is not out yet? 1 have attached my history on the relationship that 
I sent to Maloney, 
thanks 

Original Message 

From: Wertz, Phillip Imailto:Phillip.Wertz6bankofamerica.com3 
Sent: Tuesday, May 25, 2004 8:39 AM 
To: Schaufele, louis CT 
Subject: RE: ICM 


I have not spoken, to him about the MIK issue, but our problem is really a TJS 
law issue and a Corporate Policy issue. 

Original Message 

From: Schaufele, Louis J 
Sent: Tuesday, May 25, 2004 8:05 AM 
To: Wertz, Phillip 
Sidsject: lOM 


Have you spoken with Daniel Shonfeld, as I understand it he is the UK AML 
advisor. I just wondered if the UK folks have any different interpretation, 
thanks 

Lou Schaufele 

Managing Director / Investments 

Private Client Advisor 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214 303 2916 
214-303-2980 fax 
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From: Maloney. Tanothy P. [timothy.p.maloney@tankofamerica.com] 

Sent MofKtay. June 07, 2004 11 :45 AM 

To: Harris, Barry P.; Norton, Michael J.; Santo, Michael; Bowden, Theodore !.; Newth, RonaW J. 

Subject: RE: Wite^Attomey/dlent PriNrtteged 


absolutely right 

— • 

ProRB t-te»ris, Bwry P. 

Sent: ^^»^day, 3ur« 07, 2KW M);41 

To: Nomin, KSchad 2.; lifTKithy P.; 5»itD, Michael; Bovtden, Theodore I 4 Newth, 2. 

Siriidedt: RE: Vffieys-'Atlz^T^/cDett Prtvneged 

Mike, if you weren't able to do so, please make certain that NFS understands that fliey 
need to come to their conclusion on the account independently — that BAI is in no way 
exerting pressure on them to abandon or depart from what they consider to be necessary on 
these accounts. Many thanks, 

Barry 


— &igin^ Mess^je — 

From: l^rton, KBchad J. 

Satts Mcmciay,Jiffte07,2KKIl:37AM 

To: Harris, Barry P.; Maiwiey, Timothy P.; Sstto, Michael; Bowden, Theodore I.; Newth, Rorald 

SiHdocI: RE: iMleys—Attomey/dierYt Privileged 

All. 

1 have confirmed wfth NF that they have escalated this account to their AMlTRisk Control group. They 
have no p^ans to restricted the account, but as 

Barry has pointed out they will issue a SAR’s if they see suspicious activity. I agree with Barry's comment 
that they might tend to be more caution with 

this account because they/we don't have information on the beneficiaries. I have communicated the new 
proposal and they will begin discussing it today 
within the Rdelity AML group. 

Mitce 


— OrHSnal Message — 

Fram: Harris, Barry P. 

Sant: Monday, June 07, 2)04 10:47 AM 

To: M^niey, Timothy P.; Santo, Michaei; Norton, h^chad J.; Bowds), Iheodore I. 
Subject: FW: Witeys-Attwney/diert PrMleged 

iR^mrtance: l^gh 


Gentlemen, Mike N. called me saying he'd deal with NFS on the proposal. 
However, he also has the understanding that NFS had "backed off" on the issues, 
indicating that they would not restrict the accounts for lack of info. Supposedly they 
said that if fliey saw any "su^icious activity", they would immediately ffle a SARs 
report ["Suspicious Activity Report"]. If they had the info., howevra-, they sflll should 
file a SARs report if they see "suspicious activity". It mi^t be that their definition of 
"suspicious" would be lower without the paperwork. 


Permapept Subcommittee on Investigations 
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Mike N. wiE confirm 1<1FS' current stance on the issues. Consistent with my 
conversation with Mike S., if NFS has dropped the demand, Mike N. wfll make catain 
that they have done so based upon their independent decision, and are not somehow 
departing fi-om what they believe to be reasonable and necessary practice because of 
BATs involvement. 

Mike N. also confirmed my fears fiiat there are technological challenges to the 
proposal we've formulated. Specifically, that it will be very difficult for the outside 
firm to do the necessary checfa withorrt providing the info, to NFS directly or to some 
thirdparty with access to the Equifax systems used in the check. 

Mike N. will let us know NFS' reaction. 

Barry 

— Original l^tesage — 

Rom: Harris, P. 

Sent Monday, June 07, 2004 10: 12 AM 

To; l^aiey, Timcflliy P.; Nortwi, J.; Bowden, Theodore L 

Cc Santo, 

Subject: RE: Wiieys-Mzomey/di^ Privileged 

In^rtance: Hi^ 

Mike and Ted, M not sure who to contact on this one. Need to run a proposal up 
to NFS on the Wiley accounts. As you recall, these are the Isle of Mann trust accounts, 
where the setdors and beneficiaries are not comfortable in providing the names of the 
ultimate beneficiaries. I understand that their concern is that the trusts were established 
to protect assets firom adverse claims, such as divorces, and they fear that providing the 
information will make it accessible if such disputes arise. 

NFS has indicated, I understand, that it must have the info, under AML and the 
Patriot Act. 

The proposal is as follows. To the extent that I mistate it, or that my imdp.r«!tanding 
differs firom Mike S.' or Tim's, I ask that they let us know immediately so that we can 
all have a common understanding. Under the proposal which Tim wishes to take to the 
Wileys, they would: 

1 . Participate in the joint retention by all Wiley trust beneficiaries [tbm ngh their 
attomey(s), I presume, with BAI and NFS of an outside law firm of BATs and NFS' 
selection. The outside firm would be provided by the Wiley's all information necessary 
for the firm to perform the AML and Patriot checks that BAI and NFS require. The 
information would be under a joint A/C privilege among all the parties. 

2. The firm would perform the checks, and report back to all parties their findings. 
The firm would retain all info, for production to NFS and/or BAI under certain 
circumstances, discussed below. 


2 
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3. The Wileys agree that, should BAI or NFS ever receive a regulatoiy request for 
the info., they and/or the outside firm will produce it to NFS and BAI 

4. The Wileys agree that when the Rules are promulgated [presumed later this 
year], if the Rules require that NFS or BAI gather the information, the Wileys will 
produce afi updated info, neoessaiy to fulfill the requlatory directive. 

5. The Wileys will assume all costs associated with this process. 

I just spoke with Mike S.. and this does seem to comport with his thoughts. He 
specifically wants NFS to understand that it must be comfortable that this process will 
satisfy its needs and obligations, and that NFS is in no way deferring to BAI on the 
issues. In short, NFS must be satisfied and comfortable witii this process before we 
will propose it to the Wileys. 

I also need input fi'om you, Mike N. or Ted, as to how the outside firm could carry 
out these tasks without further disclosure of the info. I understand that NFS' processes, 
at least in part, involve bouncing the beneficiaries names off a program database 
provided by a 3d party vendor. My question is how the outside firm can perform that 
and similar checks without providing the info, directly to NFS or some other third party 
with access to toe programming. I would welcome NFS' thoughts on how that mi^t be 
accomplished, if they have an interest in the proposal. I had some toou^t of a 
"download" of the database for a onetime access by the firm, but suspect there may be 
technilogical and legal [copyrights, for example] challenges. 

I suggest we need to move on this with some speed. If you, Ted and Mike, would 
confer and let me know your thou^ts on toe proposal, and if appropriate which who 
would present it to NFS, Pd be most grateful. 

Again, Tim or Mike S., please jump in quickly if Pve somehow misunderstood or 
mistated the proposal. 

Thanks, all. 

Barry 


— Wginai Messajfr— 

Fn»m: Maloney, Tlmcthy P. 

Sent: Monday, ihjrte 07, 2004 B:57 AM 

Tp! Karris, Bary P. 

Ce: Santo, Ndraei 

Subject: R£: WleyS 

Barry; 

Spoke vwth Mite Santo this am. He vwli call you. We are in agreement that if NFS is comfortable with 
outside counsel review and certification should pursue. 

3 


•nt Hecmested 


BA OB') 



806 


Tim 


— Ori^nal 

From: 


Sii^ject: 

ImiKHlaRee: 


Harris, Barry ?. 

•nKBSCfey, Jifl* 03, 2004 7J7 AM 
Maloney, TimSliy P. 

Wileys 

Hi^ 


Tim, one other issue occurred to me. The outside attorneys contempt by 
Alan^^temative would need access to ^^^twer syste^irfo. n^ssaiy 

"scrub" the beneficiaries against the "bad guy lists. I dontthmkthe 

sS^info- is generaUy available, and it could therefore be necessary for the 
Sf o?ie beneficiaries to be provided to some third party to do the s^bmg^ 
Under our processes, NFS does it for us generally, althou^ we also have access 
to some BAG systems, as I understand it 

ni try to get some info, fi-om someone with more knowledge than I on how 
this could work. 


Barry 




BA OB' 
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FrtHn: 

Sent: 

To: 

Subject 


Hams, Baity P. [baiTy.hams@baiAofamerica.coml 
Tuesday. July 20, 2004 11:32 AM 
Mariano, David 

FW: A/C PrivHeged—Wyiey Off^ore Trust Accounts-Update 


Importance: High 


Sony about the confusion, Dave. Again, under the privilege, please research these 
accounts. Since my last, I have learned that Mike Heam is reviewing these accormts, on a 
different issue. Suggest that you start with him. As to your task, I would like an idea of issues 
under AML/Patriot Acts. 

Thanks. 

Barry 


— Origin^ Message — 

From: Harris, Barry P. 

Sent: Thursday, Juiy 15, 2004 6:06 PM 

To; Sarto, f^ael; Malwey, Timothy P. 

Cc: Striti^, Sreg; Dorfrren, Beth; HetfiBinger, Susan 

Si^jecU AyCPri\riteged~WyteyC«y»re7YustAcccKjftt5-Up(laie 

Importance: 


Attomey/client Privileged 

I conferred again today with NFS Legal and AML Compliance personnel on these Isle of 
Mann Trusts. They are housing in Lori Bensing’s Dallas HNW ofSce. We understand that the 
beneficiaries of the numerous trusts are members of (he Wyley family , whose patriarch is the 
CEO and a major shareholder in publicly-traded Michael’s Stores. 

To briefly recap the situation, the Wyleys have a substantial relationship with the PB, The 
Wyley family has established 10 or more Isle of Mann Trusts, principally funded, it appears, with 
Michael's stock. The Trusts have opened accounts with BAI/NFS. Some months ago, NFS 
became uncomfortable with the trading activity and cash transfers in these accounts. A basic 
concern was that the beneficiaries of the various trusts were unknown to NFS, and to BAI. They 
cannot perform the AML/Patriot Act due dilly without knowledge of the beneficiaries. 'The 
Wyleys were asked to identify the beneficiaries, and declined, stating that no current regulation 
specifically requires that infoimation. [The regulations implementing the Patriot Act have not 
been released; it is clear, however, that when released they will require tire names of 
beneficiaries in these circumstances.] I understand that the Wyleys were concerned that, if the 
beneficial interests were known, they could be subject to claims by unfriendly parties [ex-spouses 
were mentioned]. 

When I became involved, I understood the problem to be only the beneficiaries' identities. 
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A1 Tim's suggestion, I approached NFS with the idea of retainmg an outside, md^denUa^er 
to receive thf ideas of the beneficiaries and perform whatever checte^e required to satisfy th 
Patriot/AML concerns. The lawyer would report back to BAI and NFS. 

I presented the proposal to NFS some weeks ag<t I learned at “ 
were much broader than merely identity. SpedficaDy, they were equally cot^c^ed b^e facts 
that the accounts were fimded with Michael's stock, and possibly control ot 144 restacti^ 
applied- and tiiat large cash positions were moving out of the accounts. Hiere are peno c s 
ofsignificant blocks of Michael’s stock fi-om the accounts, and penodic 

of thousands of dollars. On the sales, they are concerned that the stock is/should be some 

restricted under the US securities laws, given that the patriarch is a controtog perso^ or ^t a 
minimum disclosures of the sales should be made under US law. The cash transfers have hit ft 
SrZ.“Lusmovements”mpwires.unrelatedft^^^ 

broader concert, ftey agreed to take the idea of the outside attorney away to determme if 
might somehow work. 

Throudiout my contacts with NFS, I have made it extremely clear ftat B AI is not ^king them to 
forgo £y activity or information ftey feel necessaiy to perform their obhgaUons. They h^e m 
turn made it clear that, in their opinion, BAI as introducmg broker should be concerned about 
these accounts, as well. 

In the call today ftey reported their conclusion that the proposal would n^satisfy fteir needs on 
ftetodes and cash movements. We developed the Mowing proposal: 

Questions which ftey need answered to continue to support the accounts; BAI will ^d my 
questions which it believes need to be answered. I would forward the questions to the 
representing the Wyley's and the trusts, informing them ftat we and NFS need mswers withm 30 
(kys or it 4il be necessary to ask them to move the accounts to another BD which can mpport 
them based upon the information which they are willing to share. I need your mput on the 
proposal. 

I beUeve we have hit the wall. NFS is extremely nervous about these account, not for 
violations of Patriot/AML, for negative regulatoiy action based on the lack of mfo. “<1 
NFS recently was cited on its AML procedures. If we proceed as suggested, we need to alert 
PB on the decision, and possibly seek their assistance in getting the necessary mformation from 
the Wyley's, 

I share NPS’ concern ftat we are exposed here. While we frequently tave the benefit of 
facts/knowledge of the PB in our AML due diUy efforts, we too dont toow the idenMies of fte 
beneficaries. I additionally am concerned ftat the PB doesn't know of/is not mvolved m fte sales 
and cash transfers, and therefore we have no comfort from that side. 

At the end of the caU, NFS briefly identified another series of acc^ts out of Lon's office fl^ 
have fte same problems-sans fte ’'Michael's stock” prob!e^_ ^e areounts^e offshore, with 

a Texas mailing address, opened in fte names of "R2 Co. . R3 Co. . Acme Widget [no 
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kidding], etc. There is substantial money movement out of and between the accounts. 

the clients are pushing back on identifying the beneficial owners, and apparently NFS fee 
it is getting little help or support from Lori or her staff 

Please let me have your thou^ts and directions. Because of vacation schedules. NFS 
to get the written questions to me during the wedc of Aug. 8. Call, of course, if you wis 
discuss. 


Barry 


Cwifidenfcial Treataent Requested 
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From: 

Sent 

To: 

Cc: 

Subject: 


Sc^aufele, Louis J. 

Tuesday. July 27, 2004 10:04 AM 
Sensing, Lori S. 

Crittenden, Michele M. 

RE: AML Inquiry - Accourrt(s): Offshore Trident Trusts 


See below: and 1 will send you what we think chandler provided. 

— Orl^n^ Message — 

Frem Betsing, Lori S. 

Salt: Tuesday, 27, 2004 8:10 AM 

To: Schaufde, Loiis X 

Subject: i=W: AM. Inquiry - Acaxjrft(s): (»fehc«Trider4Ttuas 

We probalby need to cA\eck what information we provided risk committee on this as well but here are my answers off 
top of head There were a asuple of questions that i left blank I think Michele can answer. I think we ne^ to see from 
Scott (prior to Friday) how big of a deal this is, maybe this is not as big as we think and this will suffice....(l am 
probably suffering from lack of oxygen). I wl! be In Thursday PM arid Friday AM. Let me know what you think. 

1) fclient is an offshore coiporation (OC) 

2) The owner of the OC is a foreign grantor trust. The beneficiaries of the trust we understand are various family 
members of a wealthy Dallas family. 

3) To the best of our knowledge, we have done buanesswilh most of these entities for over a +10yr period 

4) 

5) These OCs were set up intially for tax and confidentiality reasons. The growth in the OCs can compound tax free 
until the cash comes back to the direct beneficiary. 

6+7)TridentTfusl is nothing more than an administratcwof the accounts. They staff the OCs with officers (president, 
VP and secy). They make the investment decscions for the OCs. They will be the adminstrators to multiple OCs. The 
benefidaries have no Investment decscion making ability. We redeve all orders and instruciton from the appropriate 
officer of the OCs (vi4i}ch happen to be Trident personnel. 

8) As stated earlier these entities are offshore corporation whose asset are owned by a foreign grantor trust. Realize 
that the trust here has nothing to do with with Trident Tmsl. 

9) Do not need trust aggrement but we do have all corpcxate documents on file and would be happy to supply. 

10 ) 

1 1) Generally the vrires that are made are for different Investments: be that in real estate of hedge funds or other 
Investments. The dient would be willing to make know when we wire funds as to what the funds are for, such as rea! 
estate in dallas or purchase of XYZ equity. 

12) The large holding of MIK was due to the fact that when the OCs were established they were the owner of MIK 
stock. Then the stock has been monetized over the years to provide diversification and other investments. Aglan one 
of the reasons for the formation of an OC was tax deferral (growth in MIK stocl^. 

13) The gentleman listed in your inquiry are employees of Trident but act as officers of various OCs, this is part of 
the service that Trident offers to their dients. 


— Ongln^ Message — 

From: Hursh, Margo J. 

Salt: Friday, July 23, 2004 6:18 PM 

To: White, Rill; Bensing, Uxl S.; Woilard, Denise L 

Cc Mariano, Oa^; Hudgins, Steven E,; laBelie, Jacque A; Chandler, Scott 

Subject: AML Inqiflry - Aaount(5): OfWwre Trident Trusts 

Surveillance Compliance AML Inquiry 

Good Afternoon Everyone* 

Please respond to the following questions regarding the accounts listed below. 

(1) Who is the client? 

(2) Who are the beneficial owners, dients, prindpals, etc. of each account? Why are Uie names of the accounts so 
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unusual? 

(3) Is there proper and complete account documentation on file for each of these accounts? 

(4) Ttiere was some question as to exactly whic^i W-8 form needed to be completed, has that issue been resolved 
and are the copies of the correct W-8 available for each beneficial owner? 

(5) What is the nature of the business? 

(6) Is there a financial Institution involved? Si^ifically, describe TrkJent Trust and vriiat they offer. Also, explain 
their involvement vwth charities; little information is available. 

(7) What is Indent’s role and involvement vwth these accounts? Are they acting In a agent or fidudary capacity on 
behalf of the client? 

(8) Is there a structure wth the trust or other investment vehicles? If so, please explain in detail. 

(9) In addition to account paperwork for each account, is there a copy of the actual trust agreement/articles of 
incorporation on file? 

(1 0) Have KYC forms (online tool) been completed on each of these accounts? Policy requires one form for each 
beneficial owner, as well as, one for each entity. 

(1 1) Please describe the wire activity in the accounts. Specifically, vrtiere are the funds going to, coming from, etc. 
For instance, please don't just respond: Citigroup, i can see ffiat... I need details. 

(13) Please provide an explanation regarding the large positions in Michael’s (MilQ 

(12) Who are Webb. PIcwman, and Mundy? 

Please respond in witing to each question and return the comiirfeted response within five business days. 


Client: Trident Trust Accounts; FA: {P86-2XT) Lou Schaufeie 
Account Numbeifs); 


tj fl 

n S 
n S 
o 

CS ^ 

a 

vs 


RUGOSA LIM 


[TENSAS UM. 


$51,901,461 
SO 

>30,186 
57,095,541 
$90 

$22,230 
$9,966,019 
$587 
$343 

$68,923 

lEAST baton $116,968 
$201,416 
>19.052 

bl.773 

[DEVOTION L^ .m 

$0 

$13,908 
$118,647 
$65,627 
>23,850 
]R239,3S4 
>224,687 
$85,158 

> $763,836 
>13,573 


Margo J, Hursh 

Senior Compiiance Officer 

Banc of America Investment Services, !nc. 

NC1-002-19~44 
(704)386-9732 phone 
(704) 388-8022 fax 

CompliarKe: It's everybody’s business at Bank of America 
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To: Barry Harris 

Chief Counsel 

Bank of /^nerica Investment Services, Inc. 

From: Steve Ganls 

ArrU-Money Laundering OfRcer 
National Financial Services LLC 
cc: Jai Chanda 

Karen OTode 
Jen Moran 
Tori Dunham 
Dave Tesconi 

Date: September 22, 2004 

Subjea: Requests Concerning Certain Bank of ^erica Accounts 


Per your request, here follows a list of questions to be answered and Informatiwi to be provided 
in ordw'to understand certain activity pktems in certain accounts introduced to National Financial 
Services LLC CNFS") Bank of America Investtnenl Securities, inc. Complete responses to the 

items set forth herein virfll be necessary for hFS to assess fr^ly its regulatory oMgations. 


• Please prowde the foreign govenvnent issued identlficalion number, if any. for each entity 
{each, a 'Direct Owners to which one of the following accounts (the ‘Accounts’) has been 
registered. If any Direct Owner organized outside the U.S. lacks an identification number 
is^ed by the government of the nation w^ere such Direct Owner is organized, please 
exf^ain why. 


FUskC... 

Enterprise CompTiance 
>Vi1i-Money Uurwiering 


ELEGANCE LTD 
QUAYLE LTD 
SOULIEANA LTD 
KATYLLC 
BALCH LLC 
POPS LLC 
ORANGE LLC 
FLO FLO 
BUBBALLC 
DORTMUND LTD 
DEVOTION LTD 
ELYSIUM LIMITED 

FIRST DALLAS INTERNATIONAL LTD 
RELISH LTD 

LITTLE WOODY LIMITED 
ROARING FORK LIMITED 
ROARING CREEK LIMITED 
EAST CARROLL LTD 
WEST CARROa LTD 
ALTONCO INTERNATIONAL LTD 
TWO OCEANS LIMITED 
BROWN DOG LIMITED 
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LOCKE LIMITED 
RICHLAND 
VASPER 
SARNIA 
IRISH TRUST 

• Plea^ provide the name, prfiy^cal (not pc«t office box) address, U.S. tax identification 
numb®* Crf any), and foreigrj government issued identificafion number (if any) (oollecatvely, the 
“Entity Information") for any entity (each, an 'Indirect Ownership Vehicle") that directly or 
indirectly owns in Vi^ole or in part or othenivise controls any Direct Owner. If any Indirect 
Owiership Vehide organized outside the U.S. lacks an identification number issued by the 
government of the nation vrfiere sudi Direct Ovmer is organized, frfease explairr why. 

• Please provide the name, date of birth, address, citizenship, U.S. social security number Crf 
any), and fordgn government-issued identification number (if any) (collectively, the 
‘Personal Information") i(X each natural petsrm (eadi. an “Indirect Owner") vi^o directly or 
indirectly holds any ownership interest uf>der the law of any country In each Direct Ovmer or 
in any Indirect Ownership Vehide, or who otherwise owns or controls any funds or assets 
contained in each of the Accounts. 

• Please confirm whid^ nation is the legal donwdle of each Direct Owner and any Indirect 
Ownership Vehide 0-e., whlc^» nation's laws eadi te organized under). 

• If any Indirect Ownership Vehide is a trust, please provide the Entity Information or the 
Persona! Information, as appropriate, for each grantcM’, settlor, trustee, beneficiary, protector, 
or other entity or natural person w^h any ccmtrol over the tnjst for each sudt Indirect 
Ovmerehip Vehide. Exduded from this request would be Entity Informaticm for a trustee of 
an Indirect Ownership Vehide if such trustee is a bank or trust company (or employee 
thereof for which Bank of America has oMatr^ed, and shared with National Financial Services 
LLC a c»py of. a fuBy completed in good order U.S. Treasury Department foreign bank 
certification form adequate to cover the Account in question. 

• To the extent that the same Indirect Ovmer or group of Indirect Owners directly or Indirectiy 
owns or contiois more than one of the rarect Owners, wrhy have multifrfe Direct Owners been 
organized and multiple Accounts established? Explain where possible the business or 
economic purpose of such a structure. 

• Who decided to organize the Direct Owners aiKl any offshore Indirect Ownership Vehicles 
outside the U.S.? Why? Please be as spedfic as possiWe about any economic, service 
quality, tax, asset protection, secrecy, ot oihw advartag^ derived from having organized 
such entities outside the U.S. 

• What is the source of wealth of each Indired Owner? 

• What is the source of funds deposited into, or used to purchase assets deposited into, the 
Accounts? Please provide as many details as possible. 

• There have been many offshore wire transfCTS from the Accounts to like-registered accounts 
maintained for the Direct Owners, tyfwcally in ffie Isle of Man. Please explain the purpose of 
sud^ transfers providing as many details as possible, induding each benefidaty, purpose 
de^ination of any subsequent transfers of the same funds. 

• Have any of the funds transmitted by wire transfer transfers from the Accounts to like- 
r^istered non-U .8. accounts maintained for the Direct Owners been or will they be 
suteequently repatriated (i.e., transmitted by any means to the U.S., induding to accounts 
maintained at any financial institutions in the U.S.)? If so, please: 

• indicate any persons or entities who received or will receive the funds in the U.S.; 
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• provide the re^stration infofmatlon fw any accounts anywhere through which the funds 
are tran^i^ed to the in the U.S.; 

• provide the re^stration informatiwi for any accounts in the U.S. that ultimately receive 
the funds: 

• explain the purpose of sending the funds offshore and then transmitting them bade to the 
U.S.; 

• explain henv the funds will te used ^en transmitted back to the U.S.; and 

• indicate whether any of the funds transferred from the Accounts to offshore accounts 
have been or will be converted into p^iysical currency of any nation or monetary 
insbumerrts. 

• There have been inter-accmint journal transfers of stock and money among some of the 
Accounts. Please exf^aln the purpose of such transfers, including each of the transfers listed 
on the attached sfxeadsheet, providing as many deta'^s as possible. Do such tranters 
cause ulHmate ownership interests in the stodc or money to change among different Indirect 
Owners or indirect Ownership Vehicles or just the nominal ownership of the stotdc or money 
to change amorjg different Direct Owners? 

• To vdiat extent have any of the Direct Owners. Ifrdired Ownership Vehldes or Indirect 
Owners been subjects of litigation or enforcement actkxrs by any government alleging any of 
the following? 

• violations of the U.S. federal or state securtties laws; 

• violations of any U.S. state corporation laws; 

• vitiations of the U.S. Interna! Revenue Code; 

• Ciorruption; 

• fraud 

• money laundering; 

• terrorist financing; or 

• other financial crime. 

• Please indicate whether any Indirect Owner of one or more of the following accounts (the 
*MtK Accounts') is or has been an employee, officer, or director or a relative of an 
em^ioyee, officer, or director (each, a *MIK tiisider') of Michaels Stores Inc. 

ELEGANCE LTD 
QUAYLE LTD 
SOULIEANA LTD 
KATYLLC 
BALCH LLC 
POPS LLC 
ORANGE LLC 
FLO FLO 
BUBBA LLC 
DORTMUND LTD 
DEVOTION LTD 

• To the extent any Indirect Owner ultimately ovms more than one of the WIIK Accounts, explain 
why have multiple MIK Accounts been estaWished to hold the same security, explaining 
v^ere possible the business or economic purpose of such a structure. 

• Please list any title and dates of employment or service at Michaels Stores Inc. for each 
Indired Owner of one or more MIK Accounts w relative of an Indirect Owner of one or more 
MIK Acxrounte vmo is or has been an employee, officer, or director of Michaels Stores Inc. 
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Please desctibe any family relationships between each Indirect Owner of one or more of the 

ry"reS“SedbyMichae,sS^stn^^^^^ 

Owners of the MIK Accounts been structured using the Direct Owners and any Indirect 

m^Sonto the MIK stock held in the Accounts, do any of the Direct Owliers, Indirect 
O^ership Vehicles, or Indirect Owners of any of the Accounts 

Critics issued by Michaels Stores Inc. anywhere in any account or m physical certificate 
^lave the Indirect Owners of the MK Accounts chosen not to hold the MtK Stock in 

directly under such Indirect Owner's true name? 

What I the source of the MIK Slock held in the MIK Accounts? P'®®* 

Wtere the shares of MIK Slock in the MIK Accounts, or any o^ons “f? ^ 

«;haras issued bv Micha^s Stores Inc. direcUy to any Direct Owner, Indirert Ownership 
Vehicle or Indirect Owner? It so, whicrfi ones? To what extent did Midtaels Stores Inc. 

SoSanydSSniofMlKsecuritiestoanyDirectOwner, Indirect 0«ership 

Side, or indireri Owner in SEC filings? (Please provide 

filing.) Were any such MIK Stock shares or options used to acquire such MIK Stock 

purchased on the market? x . _a i, 

, Are any of the shares of MIK Stock in any of the MIK Accounts control dock or raided 
doCk?^lf so, please provide details. If not, were any such shares previously restncted? If 
so please explain when and how they became unieslricted, if appliMble. 

. WhThas Michaels Stores Inc. not disclosed recent sal es orjijende d ales °t MIK dock ^ 
the Accounts (e.g., 100,000 shares sold from account ••■••on 9/2/03) in its Securities 
and Exchange Cmmission CSEC) filings as « previously disclosed intended sales by 
certain of the Direct Owners in the issuer's 1997 SEC filings? 

. Please explain why any indired, onshore owneishrp of millions of dollam worth d MIK Stock 
hu MiK Insiders who are Indired Owners of the MiK Accounts is consistent with U.S. 
Scuffleslm^ aXguSr^rmduding the Securities Ad of 1 933 and Securities Exchange 
S of 1934) and other lederal and state laws regulating disclosures to investors by, and the 

. Sr“ott“ Wre^S^ons? 

interests In the transferred money change as a resuK of the follOMhg 

the legal and business relationships between the entities involved in each of the following 

f "i^maTs ’between account|a|HB (Begance Ltd.) 

. ioumals between accountWBHH (Elegance Ltd.) and Dallas 

. iM^'hom aOTurt ■■MV (Allonco International Ltd.) to ABL Strategies Ltd., 

Maverick Stable Fund, and Nauliceintemafional; „ „ ^ 

. wires from accountMMW (Allonco International Ltd.) from Queensgale Bank and 
Fund Administration Holdings LLC (Cayman); 

. wire from accounll — 1 (R elish Ltd.) to LaFourche Tmst; - 

• ioumal from account iMM (ARonco Intematio nai Ltd.) to a ccount 

(Michelle Boucher): same day journals from accou nfM^^ (Michelle Bou Jer) to 
account (Brown Dog Ltd.) and account**** (Two Oceans Ltd.), 

. wire Irom account aMM (Bubba LLC) to Ros emary's Circ le R Managernent Trust; 

• wire from CT Ranger Multi-Strategy Ud. to accountj^HHP (Devotion Ud.). and 

Rtek Oversight 
Enterjslse CompRance 
Anti-Money Uaundertig Office (AMIO) 


82 Oevonslwe Sheet CSA 
Boston. MA 02109 


Confiflentiai TEeatment Reqnesfced 


BA 0B6E 


816 



. wire from aoooum^B»«fc (Dortmund Ud.)loWAB Fund lJ». 

What is the purpose of the wires from account r?„“ ni nrtmeS ° 

entities? What is the relaUonship between Devotion lid, and the following entities . 

_ . > .1,. i-> I. -< kola nf lllan\ 


ue&f vviiai 

La Fourohe Trust (via Bank of Bermuda, isle of Man) 
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From: Moran, Jennifer {Jennifer.Moran@R^R.COM} 

Sent: Thursday, October 14, 2004 2:10 PM 

To: Ban 7 .Hanis@bank 0 famerlca.com; Chanda, Jaidip 

Subject: Re: new copy for Barry Harris ~ MiK questions for BofA.doc 


Hi barry 

Sorry for the delay 

While I understand the politics we feel that this is your customer and that the list of 
questions should come from you as broker dealer 
Please call if you wish to discuss 

Otherwise if you can keep me in the loop on your progress 

Thanks 

Jen 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Harris, Barry P. <Barry.Harris@bankofamerica.com> 

To; Moran, Jennifer <Jennifer.Moran@FMR.coM>; Chanda, Jaidip <Jaidip.Chanda0fmr.com> 

Sent: Mon Oct 11 15:55:50 2004 

Subject: RE: new copy for Barry Harris — MIK questions for BofA.doc 

Jay and Jen, in the interest to keep this moving, I have a question to pose while I study 
Steve’s questions to determine if we needed to add anything {frankly, on first full read I 
can’t imagine we do}. While I understand and appreciate the need for the info requested 
by Steve, I also know the politics of life here at BAC. We had originally discussed 
me/BAI posing the questions to the customers' lawyer. I suspect I will get pushback in a 
major sense from the Private Bank/High Net Worth people if the questions appear to come 
from me/BAI. 

Would you be willing to put Steve's questions in a letter to me/BAI, saying that you need 
the info, and will not be able to carry the accounts, given AML/Patriot Act concerns, 
unless you receive acceptable answers? I can then forward to the clients’ lawyer. This 
would permit me to deflect the barrage that will come from PB/HNW, and hopefully get us 
where we both want to be. 

Bounce that around and let me hear back. I'll finish up with Steve’s, but again I suspect 
I will have no additional questions. 


-—““Original Message- — — 

From: Moran, Jennifer [mailto:Jennifer.MoraneFMR.COM3 
Sent: Monday, October 11, 2004 7:51 AM 
To: Barry.Harrisebankofamerica.com 

Subject: FW; new copy for Barry Harris — MIK questions for BofA.doc 


Hi Barry, attached is another copy of the questions for MIK. Please let us know when you 
want to chat as to your findings and ultimate recoiionendation. As I mentioned, this is 
getting increased exposure at Fidelity. Thanks Jen 
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Original Message — ^ 

From: GaniS/ Stephen 

Sent: Thursday, October 07, 2004 6:33 PM 

To: Moran, Jennifer • 

Cc: Chanda, Jaidip; O'Toole, Karen M. (Legal) 

Svibject; new copy for Barry Harris — MIK questions for BofA.doc 


«MIK questions for BofA. doc» 


***************** 


For your security. Banc of America Investment Services, Inc. does not 
accept instructions concerning changes to accouhts or transactions 
through email. Additionally, do not send information you consider 
confidential via email as it will not be transmitted through a secure 
line. Instead, please speak to your Banc of America Investment Services, 
Inc. investment representative. 


The intent of this e-mail may be to solicit your interest in doing 
business with Banc of America Investment Services, Inc. If you do 
not wish to receive future e-mail communications from Bank of America 
and its affiliates, including Banc of America Investment Services, Inc., 
please click on this link and indicate your preferences. 

https ://www.bankofamerica.com/privacy/index.cfm?ten^late=privacysecur_set__privacy_pref 


We want you to know: 

Investment products provided by Banc of America Investment Services, 
Inc.TM 


I Are Not FDIC Insured *** May Lose Value **♦ Are Not Bank Guaranteed I 

I I 

Banc of America Investment Services, Inc. is a registered broker-dealer, 
member NASD and SIPC and a nonbank subsidiary of Bank of America, N.A. 

The information contained in this e-mail was obtained from sources 
believed to be reliable; however, Banc of America Investment Services, 
Inc. does not guarantee the accuracy or completeness of this information, 
nor is it responsible for results obtained from use of this information. 
The delivery of this information should not be considered to be an offer 
or solicitation of securities and in no way guarantees the future 
performance of the securities. 

Past performance is no guarantee of future results. 

Banc of America Securities, LLC is an affiliate of Banc of America 
Investment Services, Inc. and a non-bank subsidiary of Bank of America 
Corporation. 
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From: 

Sent: 

To: 

Subject: 


White, Phil [frfiil.whrte@bankofameika.com3 
Friday. October 1 5, 2004 5:24 PM 
Maloney, Timothy P. 

FW: Michaels Stores 


Tim, from our conversation yesterday, I gathered that "supervision" of these was an issue for NFS. And I have asked 
Lou to do some homework on hcM often they move stock. It has only happened once and he doesn’t anticipate it 
happening again. And as he pointe out. the transfer agent isn’t going to allow legend stiock to be moved. I really belelve 
that If we cani accomodtae these folks somehow, we're putting a very large relationship at risk. I wanted you to have 
this before our conversation Monday. 

— Original Message — 

From: Schaufde, Louis 2. 

S«it: Friday, OOober 15, 2)04 2:17 PM 

To: WWt*, Phil 

Cc: OiancSer, Scat; Ben^ng, Lori S. 

Subject: Michads Stores 

It seems ttiat 1 44 and affiliation is a question along with AML issues. I gathered that a comment is that they move stock 
ail the lime from entity to entity. In checking our notes we can only find one instance VA^ere they moved stock was only 
one time, they moved 25k shares from one account to another (with proper documentation). Having dealt with these 
entities for several years this is a very rare event. First on the 1 44 issue, the stock was transferred in here pofA) clean 
with out a legend. Usually a transfer agent is a good source as to whether certificates are legended or not. The other side 
of this is that the Wyly's do not claim owneiahip of this stock in any proxy materials. At one point we taik^ about getting 
a statement from cx>rporate counsel that says that this is not affiliate stock (hovyever I think we can tell that without it ark 
are really asking the client to go above and beyond). 

in regard to the beneficiary issues. I do not think they will give us the names (they have told me this as recently as last 
week). I do think we can get them to complete NFS' questionnaire with out the beneficiaries. ! have had discussions with 
the protectorate and think that they would be willing to go to an independent party (lawyer type) to give some letter that 
says that beneficiaries are not on any AML list. Actually they have already done this with an Isle of Man attorney. 

Hopefully we can figure this out, the clients have opened accounts at other US financial institutions in 2004. 

I have attach^ a dated email that covers some of this, read all entries and also the recent proxy. 



RE: need some PRINaPM. 
offshore help CKHOLOERS AND K 


thanks 


Leu Schsufele 

Managing trfrector / investments 

Private CHent Advisor 

Bank of America Private Bank 

Banc of Am«ica Investment Services, Inc. 

214 303 2916 

214.303-2980 fax 
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From: 

Sent: 

To: 

Subject: 


Hearn, Mike 

Friday, March 26, 2004 10:58 AM 
Sc^aufele, Louis J. 

RE; need some offshore help 


will do if it is in a written form that is that clear hope it is, Mike 

Original Message 

From: Schaufele, Louis J. 

Sent: Friday, March 26, 2004 10:53 AM 
To: Hearn, Mike 

Siobject; RE: need some offshore help 


If that is the case could you get me the actual ruling so I can show the client, 
thanks 

Original Message 

From; Hearn, Mike 

Sent: Friday, March 26, 2004 9:51 AM 

To: Schaufele, Louis J.; Harris, Barry P.; Sensing, Lori S. 

Cc: Mitchell, David 

Subject: RE: need some offshore help 


I will ask one of the patriot act experts to see what they say about this type of account, 
but my best guess is that we would need the names and SS numbers for all the adult benies, 
as there is not a US based financial institutions between us and the ultimate clients.. - 
will let you know, Mike 

Original Message 

t From: Schaufele, Louis J. 

''' Sent: Friday, March 26, 2004 10:29 AM 

To: Harris, Barry P.; Sensing, Lori S.; Hearn, Mike 
Subject: RE: need some offshore help 


Is it sufficient to say that the beneficiaries of the trust are members of the Charles 
Kyly family and their immediate children and grandchildren subject to the discretion of 
the trustee? 

Original Message 

From: Harris, Barry F. 

Sent: Thursday, March 25, 2004 6:21 PM 
To: Bensing, Lori S.; Hearn, Mike 

Cc: Schaufele, Louis J.; Hudgins, Steven E,; Wollard, Denise L.; Bowden, 

Theodore 1.; Schroder, Alan; Hechtlinger, Susan; Rusnak, Geoff 
Subject: Re; need some offshore help 
Importance: High 


Lori, I think you have I’d'ed 2 distinct issues. On the first, 1 would assume that a 
letter from the corp GC wou satisfy NFS that the stock is neither control nor restricted. 

The second, AMl/Patriot Act, more problematic. 1 presume the trustee is not BofA. If not, 
I believe that our policies require that we know the I'd of all beneficiaries as is 
required by law. If the trustees or beneficiaries are unwilling to disclose, I believe 
that leaves us and NFS with little option. The regulators leave us virtually no room, and 
a failure to follow our own policies (if I am correct on them) would be a significant 
breach in this sensitive area. 
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Mike/Susan/Geoff, your thoughts and expertise? 
Barry 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From; Sensing, Lori S. <lori . s .bensing&bankofamerica. coin> 

To: Harris, Barry P. <Barry.Harris@BankofAiBerica.ccMi£>j Hearn, Mike 
<Mike.Hearn@BankofAmerica. coin> 

CC: Schaufeie, Louis J. <louis . j . schaufelegbankofaBierica. cono; Hudgins, Steven E, 
<Steven.HudginsSBankofAraerica.com>; Wollard, Denise L> 

<denise-l .wollard@bankofamerica.cora> 

Sent; Thu Mar 25 17:43:15 2004 
Sxibject: need some offshore help 


Jim Dwiggins suggested floating this out to both of you. 

At conversion, Barry you may remember that we got approval to hold several Isle of Man 
accounts. We have been experiencing a lot of difficulty with NFS on these accounts since 
conversion and in particular 10 accounts that hold MIK stock (Michael's Stores). These 
accounts were created a number of years ago by trusts and according to the directorate the 
accounts share several of the same beneficiaries (various Wyly Family members and various 
charities) . In short, NFS thinks that there might be Patriot Act issues and that the 
stock might be affiliated in some way. MUCH of their misunderstanding stems from a 
general lack of knowledge of the purpose and benefits of offshore accounts. The stock 
transferred in as clean stock but if need be we can go to corporate counsel for Michaels 
and get an opinion (1.7mm shares total) or statement that the shares are not affiliated. 

We can also go to the Isle of Man attorney for these accounts and get some letter that 
states that the beneficiaries are not terrorists. What we probably cannot do is get a 
list of the names, addresses and social security numbers of the beneficiaries. I am afraid 
that if we can’t provide this that they may tell us to move the accounts. We may need 
someone from legal to help us with this (I should mention that BAI compliance is 
satisfied) . Your thoughts? 


Lori Sensing 

Managing Director, Sales Manager 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214-220-3405 ph 

214-220-3418 fax 
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' . ^ _ PRINCIPAL STOCKHOLDERS AND MANAGEMENT OWNERSHIP 

The following table sets forth information as of Mardi 31, 2W)4 regarding the beneficial ownership of common stock 
• by each person known by Michaels to own 5% (x more erf tt>e outstanding shares of common stock, each director of 
—Michaels, each Named Executive (as defined 's\ “Managwient COTipensatton — Summary Compensation Table" herein), 
iOd the directors and executive officers of Michaels as a group. The persons named in the table have sole voting and 
investment power with respect to all shares of common stock owned by them, unless otherwise noted. The percentage of 
beneficial ownership is calculated based on 68,336,733 shares of common stock outstanding as of March 31 , 2004. 


Name orBeDclkUl Owner 


Amount and 
Nature of 

Beneficial Percent 

Ownertbipfl) of Class 


Charles! Wyly, Jr. 

1,479,859 (2) 

2.2% 

Sam Wyly 

1,357,333 (3) 

2.0% 

Richard E. Hanlon 

101,300 (4) 

• 

Richard C. Marcus 

77,000 (5) 


Liz Minyard 

52,500 (6) 

• 

Cece Smith 

35,000 (7) 

* 

R. Michael Rouleau 

534,693 (8) 

* 

Jeffrey N. Boyer 

25.000 (9) 

* 

Edward F. Sadler 

129,166(10) 

* 

Ronald S. Stafficii 

33,333 (11) 

* 

Capital Research and Management Company 

9,528,000 (12) 

13.9% 

333 South Hope Street 

Los Angeles, California 90071 

First Pacific Advisors, Inc. 

3,618,700(13) 

5.3% 

1 1400 West Olynqjic Boulevard 

Suite 1200 

Los Angeles, California 90064 

Putnam, LLC d/b/a Putnam Investments 

4,496,106(14) 

6.6% 

One Post Office Square 

Boston, Massachusetts 02109 

Wellington Management Company, LLP 

6,234,780(15) 

9.1% 

75 State Street 

Boston, Massachusetts 02109 

All current directors and executive officen as a group 

(22 persons) 

4,083,311 (16) 

5.8% 


* Less than one percent. 

(1) Pursuant to Rule 13d-3 under the Securities Exchange Act of 1934, a person has beneficial ownership of any securities as to 
which such person, directly or indirectly, through any contract, arrangement, undertaking, relationship or o&erwise 1ms or 
shares voting power and/or investment power or as to which such person has the right to acquire such voting and/or investment 
power within 60 days. Percentage of beneficial ownership by a person as of a particular date is calculated by dividing the 
number of shares beneficially owned by such person by the sum of the number of shares outstanding as of such date and the 
number of unissued shares as to which such person has the right to acquire voting and/or investment power within 60 days. The 
number of shares shown includes outstanding shares of common stock owned as of March 3 1 , 2004 by the person indicated and 
shares underlying options owned by such person on March 3 1 , 2004 that arc exercisable within 60 days of fliat date. Persons 
holding shares of common stock pursuant to the Michaels Stores, Inc. Enployces 401 (k) Plan, as amended and restated, have 
sole voting power and investment power with respect to such shares. 
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-<2) Includes 336,666 shares under options; 380,205 shares held of record by Stargate, Lni. (a limited partnership, the general 

partner of which is a trust of which Mr. Wyly is one of fte trustees); 207,604 shares held of record by Shadywood USA, Ltd. (a 
limited partnership of which Mr. Wyly is the general partner); and 555,284 shares held of record by femily trusts of which 
Mr. Wyly is the trustee. 

(3) . Includes 353,332 shares under options; 200,000 shares teld of record by Tallulah, Ltd. (a limited partnership of which 

Mr. Wyly is the general partner); 149,572 shares held ofrecOTd by family trusts of which Mr. Wyly is the trustee; and 
14,020 shares owned by Mr. Wyly’s spouse. 

(4) Includes 70,000 shares under options and 10,167 shares held of record by a family trust of which Mr. Hanlon is a co-trustee. 

(5) Includes 70,000 shares under options. 

(6) Includes 52,500 shares under options. 

(7) Includes 35,000 shares under options. 

(8) Includes 466,666 shares under options; 6,039 shares owned pursuant to our401(k) Plan; and 20,000 shares which Mr. Rouleau 
owns jointly widi his spouse. 

(9) Includes 25,000 shares under options. 

(10) Includes 129,166 shares under options. 

(11) Includes 33,333 shares under options. 

, 2) Based on an amendment to a Schedule 1 3G filed with the Securities and Exchange Commission, dated February 1 0, 2004, 
Capital Research and Management Company, a registered investment adviser, has the sole power to dispose or direct the 
disposition of 9, 528, 000 shares of common stock but has no power to vote or direct the vote of such shares. 

(13) Based on a Schedule 13G filed with the Securities and Exchange Commission, dated February 5, 2004, First Pacific Advisors, 
Inc., an investment advisor, shares the power to vote or direct the vote of 1 ,496, 1 00 shares of common stock and shares the 
power to dispose or direct the disposition of 3,618,700 shares of common stock. 

(14) Based on an amendment to a Schedule 13G filed with the Securities and Exchange Commission, dated February 9, 2004, 
Putnam, LLC d/b/a Putnam Investments, on behalf of itself and its parent and wholly-owned subsidiaries in their various 
capacities, shares the power to vote or direct the vote of 303,405 shares of common stock and shares the power to dispose or 
direct the disposition of 4,496, 106 shares of common stock. 

(15) Based on a Schedule I3G filed with the Securities and Exchange Commission, dated February 13, 2004, Wellington 
Management Company, LLP, an investment advisor, shares Ae power to vote or direct Ae vote of 4,895,660 shares of common 
slock and slates Ae power to dispose or direct Ae disposition of 6,234,780 shares of common stock. 

(16) tocludes 1,794,243 shares under options; 10,848 shares owned pursuant to our40I(k) Plan held by executive officers, some of 
whom are not named in Ae table; and 1 ,080 shares an executive officer not named in Ae table owns jointly wiA his spouse. 
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JUL 2S 2005 08:50 FR Bfil SERUICES S17434010B TO 312124503744 P.10 


T!iflothyF.Mal6n<V 
C^F»I R«zlan Pmidein 
Prtvst*B«/ik 


October 22. 2004 



&ank of America, K A. 
IL1-231-O-S0 
231 South US«(ie Stmri 
Chicago. IL 60697 


Td 312J26.316$ 
Fw 312J7A.3040 


Mr. Francis Webb 
Trident TVust Conqjany 
P.O.Box 175 
12-14 Finobl^ad 
Douglas IM991TT 
Isle of Man 


Dear Mr. Webb: 

As we luive discussed in tt>e past, it is necessary ibr RanV of America to obtain the informatiMi for each 
entity, natural person or trust t>»At directly or indirectly owns, controls or bolds a beneficial ownersb^ 
interest in whole or in part in any of the accounts listed below. The specific mformation weneedis: 

(i) Name, 

(ii) physical address (^imary residence for individuals or primary business address for legal 
entities), 

(iiO date of birth, (for individuals only): and 

(iv) identification msrber (a U.S. taxpayer identification nuihber^ social aceuiity number 
for a U.S. person; a U.S. taxpayer ideritificatkm number, social securi^ number or 
fomgn government issued iderAifiration number (such as a pesEpoit surhber) for ntm- 
U.S. persons). 


Please rrosa this hr 


my personal attention at: 


Thnotfay P. Maloney 
Bank of America 

Mail Code ILl-23-103-50 
231 Souto LaSalle Street 
Oucago, IL 60597 



BX 149: 
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The accoxints in queslirai are: 

Name 
Elysium LM. 

LitUe Woody Ltd. 
Qi»y1c Ltd. 

Ramona Ltd. 
Roaring Cre<^ Ltd, 
Roaring Foii 
Rugosa 
Sou]ieana 
• Tyler Trust 


p86-onooo 

P86^17051 

P86-017043 

P86-017027 

P86-017060 

P8W)17078 

P86-01703S 

P86-017019 

P86^16993 


I greatly appreciate ^ur cooperaticn with this in^rtant matter. Thank you very 

Very truly youis, 



<MV) unowi/coaoi/kccmiBfiitraUaa.*^^ 


2 


Wii^PtlTAM 


** TOTftL P86E.il ** 
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OCT 29 2604 03:40 FR BWK OF FK1ERI(» 


B312 374 3040 TO 917046025868 P.02 



I^DENflkUST 

*Ii» 0» ‘HAM’ 




29 October 2004 


ntOtNT 7»«ST C0MM»IV (t.O.M4 iT» 
PAlexm 

1S<14FiM}lf(Mri 
OMsits iMwirr 

Til •4(Mk‘iiai4«i?ei 
FwM«>1UM3aWt 

WM%.irideBttr»uMt 


Mr Timothy P Milon^ 

BinkofAmeriet 
M»il Cote IL 1-231-09-50 
23 1 Soulb LaSalle Stmt 
Ckict“0,lL 60697 
United ^tet of Aneriei 


Traumitted by FaeaimBe 
Te-. + l- 3U-974-3040 
Ori{!ii>i win itsi ronsw 


Dear Mr Maloney 

I confirm receipt of your letter deted 22 October 2004. In coimBciion wfa yoor iwueat fcr 
iirforraatioii regarding Oit benefit W interest to the accounts noted therein, please clariiy Ue foIlpwiBg 


b Why the infomuition is betog requested. 

> Under eufliorily is the reipiest Jbr At ioibnnation being ihade, and provide a copy of 

> How Benle of Amerlet Intends to use this Infonnation, Jnchiding to whom soch infonnsIloB may 

ultimately be dissemifistad. ^ 

> controh Bai* of Ameriea uoderteVet to ensure tte confldentielity and integrity of thto 
mformetion is maintained end provide s wriiiea descriptioa of the controls and coniirmatioti 
mat such controls ate in place. 


t look fcrward to beating fiooi you to doeeouiM. 


Yours sincerely 



Company SKietary/Anthoiised Slf^toty 


A ••••‘■I* TNt y»»tNr Tvvrr Ciotif 


oV«*l * ’“*'*“* • • "»•« «e« 

fiiCKNMa P.W,Hrode.i.*»AJ.g-l.na.^e.g4.trt. iNaiTOiMrtC.tJ 

,« « w a.....™ ™ 

l«.n. n wi u. a. HU, 1H.H.U mmu. eu.,.i>u.a H . c.»«.un HuH. ». 


Mt iHa •« AUai n^, iMH 


OCT 29 ^84 ^:3s 


Permanent Subcommittee on investigatioos 

EXHIBIT #21y 



827 


NOU 08 2084 B7!55 FR BflNK OF B^2 974 3040 TO 917046025868 


P.02 


Michelle L. Boucher ^ 

P.O.BaxZ»9eT 

74 Antoinette Aveniw, South Soi$nri 
Crand Cayman, Cayman Xelandi 
C345)S4fi943S 
(345)949-2519 fax 

Novembers” 2004 

Mn Timothy P. Malon^ - 

BankrfAn^Ica 

Man Coda: IL 1-231-03-50 

231 South USalle Street 

Chicago, n. 60697 via fecsimlte 312-974-3049 

cc: Lou Sehaufdle via facsimile 214-303-^BO 


Dear Mr. Maloney, 


I confirm receipt of your letter dated October 29”, 2004 regarding the following accounts: 


Redacted by the Permanent 
Subcommittee on Investigations 


Altonco International Limited 
Brown Dog Limited 
Two Oceans Limited 


As you are aware, tny attorney has had an opportunity to speaK with yourself and Bank of 
Amerlce^ legal ooun^ this w^, I 


By way of background, and despite the fact that you have not dsked, I am a Chartered 
Aoountan^ and employed as the Chief Rnandal Officer and Mciney Laundering Reporting 
Cifficer (MLRO) for tfie Irish Trust Company (Cayman) Limited. jWe Fvervide Fund 
Administration services ta.the offehom ftjnds of one of the largest Private Hedge Fund 
Comblexes In the United States. In addition to the accoundng arid other statutory services 
we provide, we are responsible to ensure that the due dlSgencd peribrmed on the funds' 
Investors comply with the Cayman Proesads of Otminal Oondud Law and AnO Money 
Laundering L^Islatlon, and are the hont line soun» for tfw invistment manager (who Is 
registered with the SEC) to obtain due diligence In compllanoe the Patriot A^ 

As you are aware, cayman Is the s” largest financial centre In wortd, focusing Its 
business on mutual fund adminlstradon and finantdng structured for international flnandal 
Instliirtfcins. This legislation, b premier legislation In the foreIgri|Mnldng and Investment 
community ard for surpasses any laglslation the UnItEd Sates to undertaken in adc^i^ 
the Patriot Act In my capacity as MLRO, we have worked with over 700 iiwestors (LB 
domestic tax exempt entitles and foreign) comprising an asset tese of over dSBIUlon. 

GIvert thy vast experience In these matters I would like to say that the manner in which 
your Instlttdlon has deaft with the due diligence collection proe^ on the above accourAs 
appalls and enrages me. I find it wholly unprofesdonal and di^especlful. Thwe has dearly 

I Permanent Subcommittee on Investigations I 
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PKJ. xo:a.e i>AJL Bouch&r 

= Redacted by the Permanent 
Subcommittee onJnygsti^ions____ ^ 

been no attempt to actually get. to 'know your oKtortw' or to vioric with your customer to 
determine ydiat reasonable ouicxime we can achieve together, i 

With regard to th? specific accourts referred to above, the first^nstance in which I was 
aware tiiat you desired additional Information regarding the beriefidal owners was upon 
receipt of your letter dated October 22'*'. I was traveling the v^sk of Ocater 25“’, and 
responded at my earliest convenience on October 29*“. the inf^rmatfon and dariftcattons 
asked tor In my tetter of October 29*', are wholly reasonable in fortoet of your request I 
would be negligent to not have adced them, and am certain th* vou, or any reasonable 
person, would, do thesame I am offended by you* dfecUve lade of rasponte and 
consideratlotl as demon^aced in your reply letter of October 2$^, and ev^ ftother 
shocked by your attorney's position of 'we ^st want It and are ^ot wflling to discuss the 
matter further’ which was communicated to me by way of my apomey >«^rday. 

aearly your insBtution does not care about my business, for Ihk I am sorry. I am 37 years 
old, h^ built the Irish Trust business from the ground during the pam; 9 years and in 1998 
co-founded and served as the CFO for Scottish Annuity 8i Life t&ldlngs, ltd (now SCT 
Scottish Re) which iau nched its IPO In November 1998. ' In the inW '90fe my husband 
developed software used by hedge funds to manage thdr share registers, calculate 
perfotmence fees including hurdle rates, equallzatton mechanis^ and series of share 
approaches. He undertook a joint venture with a large NY Invtsittment manager and 2 v«ars 
ago sold the business to State Street bank. Ha continues to wqtk with them uncter contract 
I would think that two such young entrepreneurial Individuals vtould be prime candidates 
for a relationship with Bank of America. I am disappointed ths^you do not take this sairas 
view and in fact that no one in your compliance area bdthered to aSk. 

Despite the above, I personally have had a 10 year relationshli^wlth Mr. Lou Schaufele and 
enjcjy workino vrith him and his team Immensely, Michele, Shawn, Misty and Nora are truly 
amadng and dedicated. If not for rny relationship with them and the exceptional dient 
service I receive from their group, I' would terminate the rdatldpshlp with Bank of America 
on the spot I, however, do cate about, knowing who I do busifiess with and know that I 
am lucky to be able to work with them. As such, I am cnsdosjrgto^u the fact t hat the 
afore mentioned three accounts are owned 50/50 by myself (<Wpli WP pas^wrt # ItUCBBH 
DOB: <p ipii)' and my husband Jeff Boucher (nifMIV passport MDBMiBH, IXfi: 
•papP!). Our address is as above in the Cayman Islands. Vife have nesided tttere for 
nearly' 13 years, my husband has Caymanian Status and I am aiCayman Permanent 
Resident '1 

I 

I trust this, satisfies your need, If you require any further infonrStfon you are aware of how 
to reach rnei . ' " ] 


Regards,' 



mu tK SCM4 
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m COmUNICftTlE^B f«pa?T ^ 


T£rrflL PA(HS 



se« 

: 0005 


I^CEIUE : 

: 0006 


DATE TIhE 

TD/FROH 

01 

11/05 ^:05 


02 

11/05 il!39 

912144430109 

03 

11/^ 12:42 

96210909 

04 

11''^ 14:51 BhDoktrout Chw^el 

05 

11/05 14S55 


06 

11/05 15? 0S 



AS OF NOU 05 2004 i5J24 P«3E.01 

CF AMERICA B 

ItrrflL TII€ 

SEND * B0'^’4i“ 
RECEIVE : 00*02*45* 


MODE 

MIN/SEC 
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JOBS 

S7RHS 

03^ 

00*31* 

000 
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UF^ 

00*14- 

002 


C3K 

EC~^ 

00*27* 

003 

834 

CK- 
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00*34* 

002 
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OK 
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037 

OK 
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www.me^¥wwttiS.e(»m 


mKUSILPUIAUN 
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w |mWT>0 «Ma J u w K aw e 3a& jm 


Ncwember 142004 


VIAFACSIMIUS: 312-974-3040 

ffiiijf.iiii -...■■ 

Bonk of America 

MaaC3odc:ltl-23I.03-S0 . ‘ i. 

231 Soufli LaSaJIe Strwt 
Chicago, E. 60697 

Rs Michelle L Bondar ; 

DearMr.Maltmqr: ' • . i ‘ ' 

By letter dated November. 5..2Qp4J MX Boulter, you a letter cosiaaims the 
infomiation that Bank of ^ewfehadi^EsM'iSinMB'ei^ itf^todricastisequenfljriii&nned 
Me. BouchBF' that the relmnt'acco'imts .wfpurd ^ clo^ request it het^ made, on behalf Of 
Ms. Boucher, that you rcturn to me hcr'lelfe tb ^u daid Njiveinber 5; 2004, and that thoBank 
neither Tctain any copies of tomfotmadcu or'di^ose Wihfonnailon to any petson. 


E you have any questioos, please contactmeL 


« . 

ce: Mldb^e L Boucher 

310649 


Tratyyow^ 
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Memo 


Date: July 22, 1999 

To: Shari Robertson 

From LouSchaufele 


1 wanted to go over a thought that! had regarding the optlott exercise for 

some of die offshore entities and the announced share repurchase by the 

company. 1 understand that the cotnpany really doesnf want to commence 
with the repurchase until 4Q or later, but that opens the company up to risk 
if *e stock were to rise over the next few months. Given dial the offehore 
brides would like to sell stock over the next few months at current market 
levels and the company has a risk if the stock rises between now and the 4Q, 
perhaps there is a way ^ we could help both concerns. Thecompany 
could mter into a swap with Lehman Brothers to be done over time; The 
of&borc entity would be a seller and the buyer would be L^^nan. As 
Lehman-bought stoef^ey a, would enter into a swup arrangemehl wiri". 

the company at the current price. Ihis would offer the protection from 

upward price tnovetnenL The offshore entity could sell stock without 
pressuring &e macket 


Permanent Subcommittee on Investigationit 
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From: Keeiey Hennington 

Sen!: Wednesday, October 03, 2001 1:01 PM 

To: mboucher@candw.ky 

Subject: Urgent • Chartes 


This was Quayle Ltd. 


The preceding e-mail message (including any attachments) contains information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


Forwarded by Keeiey Hennington/htst on 10/03/01 02:07 PM 

Keeiey Hennington 
10/03/01 01:59 PM 

To: rrboucherQcandw.ky 

Subject: Urgent - Charles 

Hey, Charles called and wanted to sell 100,000 shares of MIKE at $42.00 or better today 
and asked me to call Lehman. They were okay with my verbal' and just need you to follow up 
and get some instruction from the trustees also. 

They were selling today on my authorization. 1 really hope that is okay. 

I,f you get a chance to call me later on all this other .MIKE shit, feel free tonight at 
972-503-0565 

Thanks 


The preceding e-mail message (including any attachments) contains information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient: (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


Permaneirt Subcommittee op lovestigations 
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From: Keeiey Hennington 

Sent: Thursday, October 04, 2(X)1 5S5 AM 

To: “Micheile Boucher <mboucher(®candw.ky> 

Subject: Re: Fw: Quayie 


yep call me when you get in. 
what problems it would cause. 


1 am so sorry about calling over there, I just did not know 
Talk to you later 


The preceding e-mail message (including any attachments) contains Information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


"Michelle Boucher" <mboucher^candvi.'K:y> 
10/C3/01 07:39 PM 

To: <khennlngtonlhtst.com> 

Subject: Fw; Quayie 


I think you k.now this already. 

Original Message 

From; Schaufele, Louis J <ischaufeSiehman.com> 
To: ’micheile boucher’ <rnboucherScandw.ky> 
Date: Wednesday, October 03, 2001 4:19 PM 
Subject: Quayie 


>We sold 82,500 Michael Stores today for Quayie. 

» 


>> This message is for informational purposes only and is intended only 

>> for the designated recipient. It should not be relied upon or 

>> regarded as an offer to sell or as a solicitation of an offer to buy 

>> any product, as an official confirmation, or statement of Lehman Brothers or its 

affiliates. 

>> With respect to indicative values, no representation is made that any 
>> transaction can be effected at the values provided and the values 
provided 

>> are not necessarily the values carried on Lehman Brothers’ books and 
>> records. Lehman Brothers shall not be liable in any respect for the 
>> provision of this information, its completeness or its accuracy. 


Confidential 
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>This message is intended only for the personal and confidential use of 
>the 

designated recipient (s) named above. If you are not the intended recipient of this 
message you are hereby notified that any review, dissemination, distribution or copying of 
this message is strictly prohibited. This communication is for information purposes only 
and should not be regarded as an offer to sell or as a solicitation of an offer to buy any 
financial product, an official confirmation of any transaction, or as an official 
statement of Lehman Brothers. Email transmission cannot be guaranteed to be secure or 
error-free. Therefore, we do not represent that this information is complete or accurate 
and it should not be relied upon as such. All information is subject to change without 
notice . 


Confidential 
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From: 

Sent* 

To: 

Cc: 

Subject: 


"Owens, Rodney J.’ <rowens@meadowsowefls.com> 

Tuesday, Febraaiy 27. 2001 9:53 AM 

"Hennlnaton.Keetey" <khenfungton@htstcom>: “’Boudwr.MfchBUe” <mb«jchar@candw.ky> 
"Boehme, CheryF <cboehme^rT>eadowsowens.(»m> 

Wyly Famify Fore'^n Trust PJanntng-March Sth Outline. 


Attachments: Sam Family Foreign Trust Ptanning_tf1.DOC 


Keeiey t Michelle- 

Attached is my draft of the proposed outline for our March Sth conference. Please 
review and let me know your thoughts and any changes. 

Thanks ! Rodney 

«Sam Wyly Fattvlly Foreign Trust Planning_vi.DOC» 

- Sam Wyly Family Foreign Trust Planning_vj.DOC 
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fSS?*^*^** prepared and MAJNTAJNH) subject to 

THE CONFIDENnAL ATTORNEY-CLIENT PRIVILEGE AND K NOT TO BE 
REPRODUCED OH DISCLOSED TO ANY PERSON OUTSIDE THE PRIVILEGED 
RELATIONSHIP. 


SAMWYLYFAMILy 
FOREIGN TRUST PLANNING 
CONFIDENnAL CONFERENCE OUTLINE 
IMarcb 8 . 2001] 


PSI25JULOOOQ02 
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CAVEAT: THIS WORK PRODUCT IS PREPARED AND MAINTAINED SUBJECT TO 
-IHE CONFIDENTIAI. ATTOHNEy CUENT PRIVILEGE AND B NOT TO BE 
REPRODUCED OR DISCLOSED TO ANY PERSON OUTSIDE THE PRIVILEGED 
BRT-ATlONSinP. 


SAM WYLY FAMILY 
FOREIGN TRUST PLANNING 
CONFIDENTIAL CONFERENCE OUTLINE 
ftfarch S. 20011 

L GENERAL PLANNING MATTERS . 

A. Conference Agenda Items. 

1. Overview Of Primerv Trust Ternii . 

2. Overview Of Prireerv tJ.S. Tax Issues For Tniata . 

3. Overview Of Preliminary Tax Planaing For Trusts. 

B. Faniilv Coofidentialitv Ifcsues. 

1. Legitimacy And Lcgallttea Of Al) Prior. Current And Fanire Pl^an^n p 
With lotemational Tnirts. 

2. Tai Planning Tolerance Seale. 

REDACTED 

3. Maiptaining Family CoBfidentialltv . 

4. Established Procedure* To Epfaapce Integrity Of Flanpine . 

C. Brief Discussion Regarding 1996 Tax Legisiatiop And Treasnrv RegBiationa . 


PSI25JUL000003 
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n. nVIeRVTEW OF 1992 ANNUITY-TmJST ENTITIES . 

A. Summary Of 1992 InrevocaMe Nonerantor yoreign Tnisfa. 

I ■ Creation : Sam created the “BuUdog" Trusts on March 23, 1992. 

2. Initial Trust Aiseti ; The 1992 Ttmts were initially funded wiSi $100 
eaeh(i.e., literally, a $100 bill is attached to each). 

3. Initial Beneficiaries : 

REDACTED 

4. Successor Beneficiaries : Sam’s descendants. 

5. Current Trustee : IFO International (an lOM trust con^an)). 

6. Current Trust Protectors : Shari i Michelle. 

7. GSTT Matters : 

REDACTED 

8. Cnrrent Trust Assets : 

redacted 

B. Trust Funding Matters . 

I. Trust Aeouisition Of Nonoualified Stock Onriona From Sam In 
Exchange For Deferred Private Annuity Contracts. 


2 
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2. Overview Of NonouaBHed Stock Ontiopg ! 

(a) Contractnai Right To Purehaee Corporate Sharei For Price 
tilled At Date OpKoafel I» Granted. 

(b) Assamiag Value Of Company Shares Increase. A 
Snbseouent Eierelse Of The Purchase OpBon Pemdti TTie 
Owner Tn Acquire Sharei For A Price SubetanriaUv Below 
The Market Vainer 


REDACTED 


(c) “Paper" Exercise Option: Izistead of paying cash for tb© 
purchase of foe optional shares, foe owner can ‘'non back^ to foe 
Company so much of foe optioned shares which has a value at 
foat time equal to tiie purchase {or strike] price for foe Mmaining 
shares. 


redacted 


3 . Overview Of Private Annuity Tran»action« : 

(a) Unsecure d Sale» Transaction : Transfer of ptopeny by one 
person [the Transferor] to another party [die Transferee] in 
exchange for foe 'nansferee’s prornise to pay the Transferor an 
araioal annuity for the life of the Transferor. 


REDACTED 
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Zero Intended Gifts : 

REDACTED 

CemputatioB Of Annual Annuity PaviMnli : 

redacted 

Terminattott At Death : 

REDACTED 

4. Exchange Of Sam’a Stock Onttona For Private Annuity Contraeta; 

REDACTED 

(a) Deferred Payment Datea. 

(b) U.S. Income Tax Issues On Payments. 

5. Tmrt “Paper” EiercUe Of OpHon!!. 

REDACTED 

6. Current Tniat Financial Statna. 

(a) A»iet» : Substantial "Liquid” Investmenis. 

(b) Liabilities : Private Annuity ObKgations To Sant. 

C. Tax Characteriaaclon Of 1992 Trusts Purine Chan'tabielintenat Teim . 

1- FNGT Status During Charitable Interest Term ; 


D8:26pill PrDBr 

Cb) 

W 

(d), 


REDACTED 
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2. U.S. Ta» ConseauenetK 

REDACTED 


3. U.S. Ta» Treatment Of Trust Owned Coreorations : 

REDACTED 


4. Characterization Of Accnmutoted Income ; 


REDACTED 


D. Taz Characterization Of 1992 Tniats After Charitable Interest Term , 

1. Lom Of FNGT Statna After Charitable Intereat Term : 

REDACTED 

2. U.S. Tax Conseoueocea ; 

REDACTED 

(a) TJ.S. Income Tazation Of DNl DIstribntiona. 

(b) U.S. Income Taxarton Of “Accumulated Income" 
Diitribntiona . 

REDACTED 

3. U.S. GSTT Conseouencea For Any Trust Disiribiitiona To “Skin 
Peraons”. 


S 
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E. Summary Of 1992 Traits. 

1. nurinp Charittble Term Of Tnisfc 


REDACTED 


2. After Charitable Term Of Tnirt: 


REDACTED 
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in OVERVIEW Of 1994-1995 TRUS T ENl l l lES. 

A. Siimmary Of 1TO4-199S Irrevocable Eorrien Grantor Tnislj. 

1 Creation; Keith King, as grantor, created dio Bessie Ihists m 1994, 
and Shawn Cairns, as grantor, established flie La Foinche Tmst in 
1995. all the September 20, 1995 gtandialhering dates of *e 

1995 and 1996 tax legislation. 

2. li'trial Trust Assets : 525,000 each. 

3. Cnrrent Benetlciaries : 

(a) OgieeBdants Of Sam . 

cb> <t^in». “Wife" Ta Also A Bessie Trust Benenelary. 


4- 

5 . 

6. 

7. 


Cnrrent Tniitee : IMG Intetnanonal. 
Tniat Protectors: Shari & Michelle. 


. aSTT Matters : 
Current Trust Assets: 


REDACTED 

REDACTED 


B. 


Tax Charaeterieatiou Of FCT Trusts Paring Grantor’s Lifetime. 
1. FGT Stems Purine Grantor’s Lifetime ; 


2 . 


REDACTED 

(a) 1J.S. Taxation Of Trust Income : REDACTED 

(b) Treatment Of Trust Distributiona To UA Benefleiaries : 

(c) Brief PIscnsslon ReeardSl^^AS^MS 
Treasury Regulations. 


.egislation And 


ll.S. Tax Treatment Of Trust Owned Corporations Daring 
Grantor's Lifetime: 


REDACTED 
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3. Characterization Of Accumnlftted Inconig ! 

REDACTED 


Tm Characterization Of 1994-1995 Trails After Death Of Grantor. 

1 . l-oM Of FGT SUtin. 

2. U,S. Tax Consequences : 

REDACTED 

3. U.S. GSTT Conseqaencea ; 

REDACTED 

D. Annultv-Tnirt TraasacHom. 

]. Same General Structure Employed With 1992 Tnirts. 

2, All Are “Peferred” Private Annuity Contilacta . 

3. Trnate Utilized “Cathlem" Exereiae Of Opdona And Warrants. 

E. Summary Of 1994-199S Trusts. 

]. During Granter’s Lifeiime : 


redacted 
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REDACTED 

2, After Grantor’s Death ; 

REDACTED 
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IV. OVERVIEW Off RENF.RAL TRUST PLANNING MATTERS . 

A. yendine Adminiatrativt Ptonnine Mttten For TnnW. 

1. Crwitioii Of Separate "Snb-Tnuh" For E«ch ChiM Aad Hi^er 
De«ceiid»iit». 

2. Eitahlishnieiit Of Corporate Tnirt Protector Coinpaiiy. 

B. Phnning Ta M«ximi« Trait Bentfite. 

, REDACTHL Taxation Of Tniat Pigtributieni To 

Fimitv Members 

2. Preferred Utilmition Of Tniit Reiourcca For Acquisitlop Of 
Invciiinenti And “Uie* Propertv i 

(a) U.S. Residential Propertiea. 

(b) U.S. Buaineaa Or^aniaation» » 

3. flEDA CIED . Lo»m To Benefiei«rie« . 

C. Phnnine Ta EBminite U.S. Incoine T«iatiDii. 

1. Rrinvestment Of Tni«t Anete Through Priv«t« Ptocemtnt 
Iniernitionil V«ri»ble Life Imurance Pmducti . 

2 . Gtntral Overview Of U.S. Tix Principto. Applicgble Te Variable 
Life linBrance Produrt InvMtnitnti. 

3. G«iier»l Pl«iniine Overview For TniMa. 

4. General Phnnine ObiectivM. 

D. Internntionel FnmlK Tni»l Snwniarv. 

Respectfun> Presented, 

RODNEY J. OWENS 
Meadows, Owens, Collwr, Reed, 

Cousins & Blau, L.L.P. 

[March S, 2001] 

RJOrdev 

240SW 
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From: 

Sene 

To: 

Cc: 

Subject: 


"Owens, Roctoey J." ^owens@rTteack>wsaw8Rs.com> 

Tuesd^. M»ch 06. 2001 2:69 RM 

"Bmjdier.Mich^e** <mbouchBr@c8ndw.ky>: ’^lennlng^.KeBley" <ldiennin^onj3hti^corn> 
"Bo^ima, CheryT <cboebfne@rTwdcMSoweris.«Mn> 

Wyfy Family PTwantaHon. 


Attadhments; 


Wyfy Family F*re8entation_vi.pPT 


Michelle & Keeley- 

Here's the revised version. Thanks for your help! Rodney 
«Wyly rassily PreBencation_vi . PPT» 


- W yly raally Presentation vl.ppT 

B 

WyiyFemBy 
»wwnte<lDrt,v1 PP.. 
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Bickel & Brewer 

aTTORNCYA AMO COUhSELORS 
7«» FIFTH AVENUE 
SETH Fl^OOR 

NEW YORIC. New YORK tDISS 
Rhon*- (Z13] 4«»-14t)0 
Fax {312} 4$a-33B4 


4309 RANK ONE CENTER 
JTT7 MAIN STRBfiT 
DALLAS, TEXAS 75201 
(214) BS3-400D 


TELECOPIER TRANSMITTAL COVER SHEET 


TO: 

Mark Nelson 

Telecopier No.: 

(202) 224-7042 


Raymond V. Shepard HI 


(202) 224-7042 

From; 

Luke McGrath 



Date: 

July 25. 2006 

time: 

4:36 PM 


Client/Matter No.: 1993-01 Oferator: 

Total Number or Pages being sent, including this rage: 


If you did not receive all pages, or if you have any questions, please call (212) 4S9-1400 



5080387.3 

1993.01 


TlJE information CONTAINEX* IN THIS IXLCCOPfCD MCSSaCE, INCJUUOlNC ANY ENCLOSURES, IB ATTORNEY 
PIUVILEGEI) ANO’/OR CONFlDgNTlAL iNFOlUVUTIOM INTENDED ONI-V FOR THE liSE OF TtEt INDIVIDUAL OR ENTITY 
N^ED above as addressee. THE REVIEW, DISSEMINATION. DISTRIBUTION, OR COPYING £»• THIS COMMUNICATION 
BY £» TO anyone OTHER THAN THE INTENDED ADDRESSEE IS STRICTLY PI«>HIDlTEO. IF YOU HAVE RECEIVED THIS 
C^MUNIC^'J ION IN ERROR. PLEaSE IMMEDUTELY NOTinr US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE 
TO US at the above ADDRI^ VIA THE VS. POSTAL SERVICE. THANK YOU. 
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MlABDWSk 0W12«S^ COIXIE^ SE£I)h mijsms & 


3700KA3X»aBAiSR.AZA 
90iMA2KSIBESX 
DALLASk TEXAS t52Q2 
(2!<)744'31D0 


BasRErxo«a«.»i 

vKupuneum 

i<yitWB@B'icA(kHauw'tti&xoift 


noaosAL AND cosnpiiamAi. 

MEMPKAMPPM 


m FACSBPtJ Wt04^63P«HI 

To; Iifr.DcvkiA.Hciis,Diicaoi; AnadjTTnutCon^asr.Ud. 

TBOM: Rodney 7. Owns 

Date: December 2E, I99t 

RE; PfaqueBmie9,BiiIldags]xiPitl3n Tout Matters. 


DeerDavid- 

Widi respect to Ac mxtiBS addiBSsed in your letter ofNoveitfcer 6, 199S, t«e would Hlac to 
icspeclfiillyrBqiond to the peaSngigtaet with respect to the shova- mfetgnce dTntfls. 

1. PhooenpoM Reei m e l ntiaeiit Matters . We concur that the Trustee should 
immediate^ pnteeed to tals whatever steps ere necessary in order to reappomt the properties of 
PlarjueminBS Tmst to The Bulldog NooPtsstor Trust. We will smcerdy a p pr er uate your seatii^ 
us copies of the nwppninnTcnl documents when copyleted fcr our fifes. 

Z Heindlel RAP Trait Matters. Asyouaieiwat^ it isinast unpoitatE&r'U.S. Bx 
purposes Aat die int^ity of The Bulldog and Pitkin Troats he je e s erved Sen their inception. 
Indeed, we Aere your mBcns with respect to a poasAle faokSitg by the Court to the eiSMt that 
both Tiusts should be Kild oh tnUo baiM upon the violation of the RAF. We nsist AereSse: 
pioceed to lemediatB hoA Trust an augwnaita as per your lac o tanen d attona. hi ^ i^aid, 
faonevei; wotdd it tut be poasble to request of the Court an “m te r p re tsli ou" to the E&tt Aat 
references to °idl Benefideiies*' be lii^led to the spe c ified indiviihals el og^sed to an 
“ amen d m ent’' ofthe Trust Agreements? I tout, of course; defer to local couieel in dm te^ml. 

We are thetebre in fiiD agreement that such remedial proceedh^ should be 
ptzsued end congdtoed es pRm^itly as posdtie. 


isoia 


isoai BEitn, 


Permanent Subcommittee on lovestigations 

EXHIBIT #27a 


ttOtOMttI TIi »t:so coor/to/Dt 


MEOW 01 
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nmm usstti Hg«B3BS-> zuffleesz^iiiitBai tm bb 


3. «1i|«l«ie«fiiiii» Mtten. ASw iie ajorafaatkjn. w coani ^ 

your atsegmant flat fle OMBBnt of fla benefiriariot tfoeld be nnn ec e n a ty ta d Weed 
i mfpr«] «4ite fiirfliKw- piffniM Tbsit^BCtive beneficial intas^thsein Bod flBnfiam tie DDt 
a&cted adataoeoer by flcse pn3|osed {xocedmesL And wHle we sxiat agi^ ds£r to your 
jadgnwfl rt^nSig toed jodM jBocedmw, we wooM. in feet, pnsfa flat iwice of aioh 
piDCaduiei be Suited to (aty tbe TnutPiolectaii if at an poi^le. 

b mmnaiy, flarafiaev we aie to agteenett flau lonie type of judicial lefinimtioii 
eWvnM be otisiisd to pnieet tfae integdiy of the Trusts. We locic fiirwaid to mnessihlly 
contotoflsg tbeee natters as pon^ as possibto. 

Ksipeetfiilly Piesenled, 

RODNEY I. OWENS 

Meadowit Owens, Colliei; Reed, 

Cousins & Blao, ULR. 


RJO:e!b 

cc Ii&.Milee French 

K&s. Shari Kobsftaon 

msn 


2 


01 Dl ISBKt BSIHt ♦ TOltO lOtaSiT* 


tsomsssTt lYi St: to cooi/ro/01 


MEOW 02 
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'K.TJfT* • CAMtMMOtK - rOUMBAYlOK* 


FAX TRANSMISSION HEARSR KOT£ 


dMmiaainB aroopylaKBfiMifc»itywi fl i » ii r. gyB«teifeoeCaerf<«rf4qifc»p«pwgte>*» i « c «w > d # il » fiBtk<rac. fUrntna^ 
AncaderWlilMftcwB *■*«*» thtweadfcwii 


Meadows, Owens, C<dfie‘, Kaed, 

Cooshis & RUu £<LF 

Balias 


FAX NOs 001 214 747 3732 


David AHarris 


FAX NO: 44 1£24 663803 


w\dab^uImaBC19Q3.04& 


DATE: 1S| March 2004 


PAG£S:(iDc!adingthls ooe) 


1 attach a copy of the proposed Deed of Dedarg^ro uitwindiDS BuHdog n. togMher 
with FuUeiiove's letters of 3 Mardi and 1 8 March. 'Whea you have had a dumce to 
coneder these perhaps we can ducuss them over the td^hone. 


David A Hams 
Director 

CFG Intemadonal Litcnted 
Direct Rtie: 44 1^4 630670 


M«Mi:aA.Hanfv SJJ. BimiiIh A-C ’ .1 i f— L. qr lIiwwr(tri*a.aC&A.<X3J. V BVfrl— 

Ll tm M t ty d»Jrlf<e rM i»»» f uffi nl j t i o Ct t mm tM r tmumrm I 7‘ ,; , ii — i S m wlf ^ntpidtr mmmter tf (tfir tfCt Cn iy fb, 
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The Irish Trust Company (Cayman) Ltd 


FACSIMILE COVER PAGE 


TO: 

CTiarles Wyly 

From: 

Michelle Bouchef 

FAX; 1 

Redacted by the Pennanent 

1 Fax: 1 

Redacted by the Permanent 


Subcommittee on Investigations 

1 Td: 1 

Subcommittee on Investigations 

DATE: 

October 31st, 2000 


' 


ViTy yrw h- arwanitting page(o). Plcasc coilact the undosagiicd if thoTB is & problem 
wi^ flic transmifisdQa. 


Mr. Wyiy, 

Further to my cmifererice call wifli Sam last week, please 6nd atta c he d a summary of 
issues rdating to the selectitm of protectors as wdl as ^lecific suggestions. 

iU you are aware, we have a substantive meeting setxqp in Cayman fOT November 28^, 
which we hope will move us well forward to establishing fl» Protector Company. 
Bodoey Ow^, Keeley, Shari and myself will be in attendance at the meeting wifli 
Cayman based attomeys Maples & Calder. 

S' you have any qaestioos or comments, Td be pi eased to discuss them at your 
convenience. 
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list of Candidates for Protector or Mrcctors of the Protector Con^y: 


Pio te e tne s shocid be indmdatls 

- Wj^ic^vities 

- and o^enisetesinicti=iogtt«BS»ctiwBiMm¥ttstingmOJBQili«<a assets iwpwtd 

- iflteract with tmtscs. attoiiiey^ brokoT and Otto ficaa^ 

l f Hi i m ' w j n 4iafiBg QMsdmiTO izid »*i*»”*^ piopu ozccutim of Bust tt&vitics 

- haw fee tsce availaUe to SI flaat role adeepatety and responsibly, and 1* abks to act and react widiia- • 
req^dred tsQB Samas 

. ♦!«. T»— fiatwtitiM they imdertate by Sfai^vlag ittduS lolc 

- BTB ig«ly to he invt^vttd irifli Wvtv activitiea oa i n. B oadn u in y . and tong tCT 

- 15 a gmiy aw not ‘controlled’ by iwidcaa or dlizcnB (ie. No more dua 50% of die ditwtKS 
should be U.5. zeodo^tv^^zeDs) 

. are Bot wylv Jt -'ana iv Baetnben 



FataSy office csqiloyees - domestic and foteiga 

»>f fl ^ynmn Telawtt w gi H IriA Tmst, Edinbiir^ cic. . .^ Tbcse ssdividuils fcsve 

ffx pe r i'T*’'* and butory with ths &m3y tad tbeir isveatzoent vehidas. I saggest, Dennis Hunter and/or 
KoriaBoddea 

tetcntetioial Stevice providen ante whom we've est^Iishad tone lean tdahoBsfaips - such as Dan 
SMtt (audit pbUxet at Ensst & Yoong) or Hasty Smith at Mqtles & Ci]der (assooc^ teey are xKit 

coofterted) 

n«».w4KHtviAiMl€miiifl>etMMeftMmaldaeerafSgDCha* M^ Amtin /a teeglnr of Scottish AinnatY 
«w4 partHw) qTiZb^I^ <TW& Managenca Services in Ctyiam. acts 

as dxrtxtre to (nrtf 120 nnteil fteids, iacladisg Piee^ tetcaatiimal) 

Astocneys teat o&r pra&sstooal protects services - such as latecoatioDa] Pzntocter Compaiqr til the 

C^maa Islands, or Wiggia ft Co'sBVXproteetBccompaBy. (Aldno^ there ate sonie rkks ovolved 

by briofitag aoniewliat ^ooknown' psties to toe gite;^ fiom a tmsactioEBl and goefi^pitialtcy 

perqiective wdiich woold need to be pR^>erly ccasidcEC^ 

«Ttfiw»>Mit;rm«ny btofiij tn dtw teshi wtte admtn tnm i hCTs have ten frasion a l tc l a ti ons b i p s 

f Wi«»r ini»-T«3tinr«»Hy Kawt g^hwdnab iwift wiiom eriitiny protectors, tnostees, and attreceys haeve 
devdoped relaticndi^ widi cm behalf of die farnQy. 

XI.S. attorneys ai^ other trusted service providers - such as Rodney Owens (assuming tixey are also not 

conflicted) 
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"Mehalie Boucher*' 
KRtfxKnfw^eaadw iJ( 

y> 

11/02/20001135 AM 


Just a qidck outfine of how It vmmIcs, and how Rodney thinks we can use it to effe^ely freeze 9 rewtfi in 
the 19d2's 

The 1994 trust buys a policy and Ae 19% trust pays the premiuns. death, tfie policy benefit is split 

betweenthe1992 trust^ths1%4tust. However, the 1992 truAoftiyrroeived a portion equaltothe 
actual amoLH^ of prendumori^naltyp^d* file 1994 trust gets the b^ance There is no mandafiKy 
interest or return ^at is requirM to be pakt to the 1992 trust on the 'use' of this cash. Apparently this trw 
because It is a 'private' split ddllar pdiey. 



To: <&iart_Rob«Nl 80 fVMaver)el^^ 4 AVERtCKCAf^mavencte 6 poom> 
ec: •ddiervfington@hta.coni> 

Subject: apHt dollar file Insurance In lorei^ tRiSts 
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copy fyi of what 1 sent to the trustees last night 

- Original Message — 

From: Michelle Boucher 
To: KennethJ@ifQint.com ; davidh@ifaint.com 
Sent: Wednesday, November 01 , 2000 5:13 PM 
Subject: sub-fijnds 

We are going to want to talk substantively about setting up sub-funds at the meeting next week - I’d like to hope 
that we can have them set up and be moving assets into them for January 1st. 

At this point, we are looking at allocating approximately 20% of the major trust assets to sub funds, these are to 
be split equally to each child and to Cheryl (Sam's spouse), as a sub-fund created out of The Bessie Trust. 

This calculation results in an amount of approximately SiMlion per each sub-fund - this is the figure we are 
proposing to move forward with. I am aware that there is a letter of wshes on file for Bessie Trust that wrili need 
to be amended. 

I have been in contact with Rodney Owens, our US tax and estate planning attorney and he is in agreement witii 
the following proposal, which I have discussed extensively with Sam and Shari: 

- Create subsidiary companies of The Bessie Trust which are nominated by way of a letter of wishes as sub-funds 
for the benefits of particular children and their descendants, as well as one sub-fiind for his spouse. 

- Sam's intent is that the sub-ftrnds be appointed out into sub-busts upon his death. 

- the sub-funds should effectively be revocable prior to his death when they convert to sub-trusts 

- Each ^b-hind will hold a composite of major investments held by the global trust system including: Cash, 

US Agencies, Michaels, CA. Maverick, Edinburgh. Greenmountain, Precept. Ranger and the Rea! Estate holding 
companies (Two Mile Ranch and the Cottonwoods). 

- there will be specific allocations to some children, for example - Cottonwood I. which represents th e ground floor 
ofti>e Paragon Building, used by the Wytyworks Gallery will likely be a llocated tomWWWMI^ sub-fund. The 
Global Audio Visual investment and loan will be allocated to1|m||||||||||m^^ub-fund. 

- We would like each sub-fund to own part of Two Mile Ranch, tMJi eacn ramny group should fund construction of 
their specific houses, the common development costs should be split by everyone. Since we don’t want 
ownership interests to fluctuate due to the amounts and timing of construction costs, we need to determine 
another mechanism for 'investing' funds in this property development. What are your thoughts on making gifts to 
Two Mile Ranch (iOM) (we would keep track of the accumulate gifts in sub accounte) or loans. 

- Bessie Trust does not have «gnificant liquidity or many investments other than the art and real estate vehicles, 
as such, we propose to lend assets from the 1 992 trusts (Bulldog, Lake Providence and Delhi) to provide 
liquidity. The fact the Sam's spouse is not included in the class of beneficiaries of the 1 992 trusts must be 
considered when we look at this. 

- we would like to proceed on the basis that the Trustees, together with lOMAJK counsel - Michael Fullerlove If 
appropriate, draft the required amendments and amended letter of wishes to accomplish this. We’ll have US tax 
counsel review. 

- obviously we welcome your Input and guidance as we set this up, to ensure we are conforming with Manx law as 
well as the trust documentation. All comments are welcome. 

To start things off, here are a list of possible company names - perhaps you could check the registrar and advise 
which ones could be used: 

Katy Limited 
Katherine Limited 
Abmahi Limited 
Minerva Limited 
Cleland Limited 
Amnstrong limited 
Balch Lirruted 
Parker Limited 
Irwin Lirrated 
Flowere Limited 

I hope this gives you a basis for our discussions next week, and we look forward to hearing your thoughts. 
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From: 

Michelle Boucher <mboucher@candw.ky> 

Sent: 

Wednesday, December 13, 2000 1:17 PM 

To: 

evan wyly i 

Cc: 

khennington@htst.com 

Subject: 

subtrust 

Attach: 

attl.htm 


I just spoke with David Harris regarding the sub-trust to split out Dortmund 
and Atlantis, He has draft documentation in hand, and Fll forward it to 
Rodney Owens for review, once Tve received it. 

The main points are: 

- it is an irrevocable appointment out to a sub-fund- beneficiary class includes; Evan Wyly, spouse - 
which will be defined with ^ 

extension to Widow, and all children in issue.- all powers of the trustee, protectors etc... will be identical 
as those of the originating Bessie Trust, as the appointment is being made within 
the original settlement. 

The issues which remain are; 

- ability to appoint separate tmstee- ability to appoint separate protector, 
ie. can this sub-trust really operate on a stand alone basis, or is it really 
an extension of the overall trust with specific appointment to a separate 
beneficiary class. 

I feel that the desire of all parties is to have the ability to appoint 
separate protectors and trustees to this sub-trust and any such future 
appointments, (this will not be the case for the soon to be created sub-funds 

- the intent there is for those to roll out into 'sub-trusts' upon Sam's 
death.) But, this will largely be a US tax issue. David Harris will contact 
the UK attorneys today and get some initial advice on whether this degree of 
separation can ocur as a matter of trust law, given the trust deeds we are 
working with. Once we have that law opined on, we will need to get explore the 
issues with Rodney. 

Overall, I think this is moving ahead well. Fve given the Trustees a deadline 
of year end on this, and I think they are working hard to try to meet it. 

IVficheile 


- attl.htm 
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The Irfeh Tmst Company (Cayman) Ltd 


FACSIMILE COVER PAGE 


TO: 

SamWyly 

From: 

Michelle Boucher 



Fax: 

345-949-2519 

FAX: 

1-214-88(5-4072 

Tel: 

345-949-0658 

CC: 

Kioeley H^nnington 

DATE: 1 M^81h,2001 




Wegetrsoroiittbg ^ pag^sV Please contact flwtindersienedlftfagge is a proble^ 
witti ilic transmissloiL ■ __ 


Saxo. 


I’ve attached a sdiedulc of alloeaticais for the 6 sub^fyads ta the trusts. We are ia ^ 

process of settuxg 19 the mbsidiaTy holding conqaoics and hope to be able to move as5«ts 
starting on June 1 * Hie lOM Trustees have a^aed a structure that we are comfodable wi& md 
PU>dc^ Owens is qi^oving tile filial docomeaiaxioii. Ibesub-tuods will be Cayman XXC’s as 
subsidiaries of lOM Trusts They wiU not be fonnal appoistmsnts out of tiie ovobII trust and 
will be revocable. Ilicy exist; as a sub-fuiu! vis an inficmal understanding with the trustees 
wheRdiiy we account for these- entities sqiarately and lisdse wifo particular fomily members 
reading the underlying assets. 


lhas been spedficaKy allocated Global Audio Visual and the Mi Casa real estate 
mvestmeot 

tt/tflbiS been specifically allocated the Cottonwood Oallenes mvestraent 

have equally been allocated foe Spitting Lien investment 
(Rosemary’s home in Dallas) 

Two Mile Ranch and Cottonwood Veiturcs n (foe 2^ flocir of foe Paragem building) have 
had 20% of foe cost today Allocated equally across all tfMMMlr 


1 foes split out investments in Michaels, Ranger, Maverick Levered a»i Greemnouatain to each 
child, and balanced foe overall allocatioa to SIOM each wifo an allocatian of o aiih and agei^ies. 


Note that bofo end up with relattvcly low liquidity. On a fairly short temi basis 

will need liquidity to fimd otetstruotirm costs of foeir borne on Two e 

also, will need near term liquidity for ixcovatioa/rBooetainiction of foe 
Dal]^. I suggest eitbear reducing or elimmating allocations of paitieular investmenis to 
iM>w, or leaving the allocations;aa is, requuingMftVandVi^to decide what to sell when foe 
liquidity needs arise. 1 don't 5^ a problem with foem selling assets back to foe overaTl trust, or 
in foe market when foe need arises. 


I have not allocated CA options, SCOT stock and waxcasts or foe Iobcqs relating to foe jybdibu 
property as it is possible that these investments may bo liquidated in foe near term. of 

alloratisg foe GMER loans, Fve doubled tqi on foe afiocation of GMTN consnon stock. 
Maverick and Precept ware not allocated as foey are in^uded t» n d* r foe Ranger portfolio, and 
scmwbtorerickLeveTed was allocated, Aitworkcan be ^ecifiCalty allocated at a later date 


Perm....! S.lKommlHiK^ o. Inv.r.H B .U. jK I CONF]DENTi<CL 
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05/08/01 11:48 PAX 


Booi/ooa 


whm wc have coiniloted the idaatiScaSOT process sod eetaed into possession aareemeats The 

rammmgmscnnrcslnnMts werenotaBocateddueioaKisiae. "ffvuoenis. sue 

r«fflhemMaMav«elc&rfcMyineetmg.hopeiMywecansol»4n!esomettaeto 

look at am. If we can agree a ‘final’ allocatioa we can move forward for June 1 ** transfes. 
Kicdrc^anl^ 


BcrodKsr 
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From: 

"Michelie Gaudier" <mboih:her@candw.ky> 

Sent: 

Thursday. May 31. 2001 4:08 PM 

To: 

<Da>hdH@^iit.com> 

Cc 

<kh«inington@ht8t.com>; <iha^ns@itc.com.ky> 

Sut^ect: 

update on »4>-(und lie creation 


We have an 'approved* single member LLC document which QBT is using to do the initial 
incorporation work. One share of each LLC will be issued to Dennis Hunter on 
incorporation and transferred to Aundyr Trust Company Limited as nominee for The Bessie 
Trust. 

David - olease confirm how this share should be registered - is 'Aundyr Trust Company 
Limited* okay or do you typically make reference to the nominee arrangement when you set - 
these up in Ii^. I have a notation from our May 2nd discussion indicating 'Aundyr Trust ' 
Company T.iTn''hftd a/r. RFJ?' - is that your preferred regi. strati on? 


The initial directors for incorporation purposes will be QBT representatives, and we*ll 
transfer this over to Kathy, Niaiuh and David inoediately. 

The six Bessie related entities are as toiiows, and I've indicated the various 
names next to them. 


Orange, L.L.( 
Pops, L.L.C. 
Flo Flo, L.L. 
Bubba, L.L.C. 
Balch, L.L.C. 
Katy, L.L.C. 




I will .forward copies of all the documentation to lOM once* ce'fVi flee and returned by the 
raglR?.;fsr of oompanie.n. 


Ke*ll;;.;heed signatures on a few documents over the next couple of days to effect the 
8har«.-£ran8£er"and change in dliectcrs. 


David'.r -did you get my tax cn the initial allocations? 


Also,/_’Keeley and X are also looking at a structure that Rodney Ovens outlined to us, 
which Guilds on the partnership concept you introduced in January, it is a 'frozen LLC^r -. 
whereby_thj!..1992 trust would put up 95% of the funds, for a fixed return preference 
intotosb'ln the LLC, and tohl994 trust would put up 5% for a 'common' interest in the 
LLC. order to give us Lime Lo evaluaLe Rodney's proposal, we reoonunend unLerltig Into 

short;-term prcmisscry note arrangements that will either convert into equity of the LLC 
if w^rgo’-ahead, with the 'frozen LLC idea, or will be converted to long term {20 yr) 
fixed;:obXigaLtions.... (At this point, Rodney is reesanmending a long term interest rate 
around 5.5% (we'll use actual APR) and that we need to actually make annuel payments, and 
provide for planned principal repayment commencing in 6 yrs) 


The Cayman LLC's will be live effective June 1st, so we will be able to effect the 
transfer of various investments for that date. Documentation regarding the loans, also 
erfecLive June IsL will lullow next week. I just wariLed to give you an update on Lhe 
status and advise you of the alternatives wa were looking at for proposal to the 
trustees. 


Ki chelle 
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Gcib legal 

f Michelle Boucher (mboucher@itc.ccHn.k^ 

St^. ... Friday. April 23. 2004 9:48 AM 

To: Schauiete, Louis J 

Subject: RE: 


Charles Pulman 
Original Message 

From: Schaufele, Loxiis J (mailto:louiso.schaufeleebankofamerica.com1 
Sent: Friday, April 23, 2004 8:12 AM 
To: Michelle Boucher 
Subject: 


What is the atty's name at Meadows? 
l»ou Schaufele 

Managing Director / Investments 

Private Client Advisor 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214 303 2916 

214-303-2980 fax 


\ itionship Managers may offer you investment and trust services 
tnrough Bank of America Private Bank. Certain Private Bank 
relationship managers are Registered Representatives of 
Banc of America Investment Services, Inc. and may assist you 
with investment products and services provided through 
Banc of America Investment Services, Inc. and other non-bank 
investment affiliates. 


This communication is confidential and intended only for the 
addressee. If you are not the intended recipient, you may not copy, 
disclose, or distribute this message to anyone else; any such 
actions may be unlawful. 

If you have received this communication in error, please contact 
the sender of the message to inform him or her of the error. 


The intent of this e-mail may be to solicit your interest in doing 
business with Banc of America Investment Services, Inc. If you do 
not wish to receive future e-mail communications from Bank of America 
and its affiliates, including Banc of America Investment Services. Inc., 
please click on this link and indicate your preferences. 

https: //WWW. bankofamerica. com/privacy/ index. cfro?teinplate=privacysecur_set_privacy_pref 


For your security, instructions concerning changes to accounts or .. 
transactions through email are not accepted by Banc of America 
Investment Services, Inc. and may not be accepted by 
\k of America. 

Additionally, do not send information you consider confidential via 
email as it will not be transmitted through a secure line. Instead, 
please speak to your 
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We want you to know: 

Investment products provided by Bank of America or Banc of America 
-=;stinent Services, Inc.TM 


jAre Not FDIC Insured *** May Lose Value *** Are Not Bank Guaranteed! 


Banc of America Investment Services, Inc. is a registered broker-dealer, 
member NASD and SIK: and a nonbank subsidiary of Bank of America, N.A. 

The information contained in this e-mail was obtained from sources 
believed to be reliable; however, the accuracy or conpleteness of this 
information is not guaranteed, nor is Bank of America or any of its 
affiliates responsible for results obtained from use of this information. 

The delivery of this information should not be considered to be an offer 
or solicitation of securities and in no way guarantees the future 
performance of the securities. 

Past performance is no guarantee of future results. 
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January 11,2001 


Nfr. Sam Wyly 

300 CitscKit Court, Suite 1000 
Dallas, Tsxas 75201 -78S2 


DearMr.Wyly: 

As part of SBC Coramonioafions lne.’s (^(T) acquisition of the stock of 
Sterling Commerce (“Starling”) in March, 2000, all outstanding options to 
purchase shares of Stating were canceled. All option holders received cash fiom 
SBC/Steiling based on the excess of the stock purchase price ova the option 
exercise price. A grantor trust that held Sterling options previously granted to you 
received cash proceeds fiuin SBC/Stsrling Str the exercise of options. 

Typically, the exerdse of nonqualified stock options, such as those issued by 
Staling, require the option holda to recognize taxable income in the year die 
options ac exercised. The company issuing the options receives a tax deduction 
to the extent income is recognized by the option holda. The cor^iany has a legal 
obligatian to report the amount of income recognized by an option holda to the 
Internal Revenue Service. 

Because of this repotting obligation, SBC is preparing to issue a Form 1099 to 
you/your trust showing taxable income of $ ^,575,000.00. If yon are aware of 
any reasou dial this Form 1099 should not be issued, please contact eitba Larry 
Rnzicka at (21 0) 351-3904 or me at your ealiest convenience. 


Sincerely, 
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lamiaty 11. 2001 


Mr. Chadea Wyly, Ir. 

300 Cteaceot Ccmt, Slate 1000 
Dallas, Tern 75201-7852 


Dear Mr. Wyly: 

As part of SBC Cammunicatioiu Ina’s (“SBC") acquisition of the stock of 
Sterfing Commerce (“Steding“) in Mareh, 2000, all outstanding options to 
pundiase shares of Staging were canceled. All option holders received cash fiom 
SBC/Sterling based on the excess of the stock purchase price over the option 
exercise price. A grantor trust that held Sterling options previously granted to you 
received eash proceeds fiom SBC^terling firr tiie exercise of options. 

Typically, the exercise of nonqnalitied stock options, such as those issued by 
Sterling, require the option holder to recognize taxable income in the year the 
options are exercised. The company issuing tire options receives a tax deduction 
to the extent income is recognized by die option bolder. The company has a legal 
ohli^on to report the amount of income rccogniid by an option holder to tiie 
Internal Revenue Service. 

Bccanse of tiiis reporting obligation, SBC is preparing to issue a Form 1099 to 
you^our trust showing tsxable income of $ 27,337,500.00. If you are aivaie of 
any reason that this Foim 1009 should not be issued, please contact either Larry 
Ruzicka at PIO) 35 1-3904 or me at your earliest convenience. 


Sincerely, 



CC; A1 Hoova 


210 3S1 254S TO B214BaMltf/ P.tti/IM 

Jobsl. Stepbeiu ’ SBC Conunualcs&ABiIac. 

Vice 175 E.HquikuiSc»« 

Roomfi-H-W 
SsB Anloaio, Ttzat 
PbooKSlOSSl-SMO 
Fu:21035t-5W0 
Eanik }n^he®cRpdib&cntt 
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January 11,2001 


K&. Evan WyJy 

300 Crescant Court* Sx^ 1000 

Dallas, Tocaa 75201.7852 


DeaiMr. Wyly: 

As part of SBC Conmwmcations Ina’s C'SBCO acquisition of the stock of 
Sterling Conuncrce f^tsrHng*^ in March, 2000, all outstanding options to 
purchase shares of Sterling 'were canceled. AU option holders received cash from 
SBC/Stetling based on the excess of the stock purchase price ovor the option 
exercise price. A grantor trust that held Sterling options pireviously granted to you 
inceived cash proceeds from SBC/Staiing for the exerdse of options. 

Typically, the exercise of nonqualified stock options, such as those issued by 
Staling, require the option holder to recogniK taxable income in the year the 
options am exercised. Ute company issuing die qitions receives a tax deduction 
to the extent income is recognized by the option holder. The company has a legal 
obligation to repott the amount of income recognized by an optioQ holder to the 
Interna! Revenue Service. 

Because of this reporting obligation. SBC is preparing to issue a Fonn 1099 to 
you/your trust showing taxable Income of S 4,050,000.00. If you are aware of any 
reason that this Form 1099 should not be issued, please contact either Larry 
Ruacka at (210) 3S1'3904 or me at your earliest convenience. 


SiBCerdy, 



CC: A1 Hoover 


** TOTAL POQE.04 ** 


CONFIDENTIAL 

SECI0005169S 

PS100063566 



885 


Fr<Mn: Henrington 

Sent Wednesday. January 17. 2(X)1 S’.SS AM 

To: MBoirher^c^ndw.^ 

Subject: 109?s 


Rl Hnnver 5?er>ding over sniBft irfo from SRC’s tax rtepartnent on '095’s. 

They eie saying there is nothing in their file to chow why the offshore trusts should not 
be issued a 1099 and they plan to do so at 1/31 unless they receive cocumentation from us. 
The aiBOunts are $27. 3M CJW, S4S,6M SK and 

$4.1 M Evan. I don't have offshore financials for this period so I am not sure exactly 
which trusts we are talking about. Evan wants ne to call Rodney which I will do once I 
receive this letter, but thought I might check to see if the issue has ever come up 
before? 

Kfieley ' " ’ ' . 


The preceding e-mail message (including ar.y attachments) ccmtains information that may be 
contidentia-, or constitute non-public information. It is intanded to be conveyed only to 
the designated recipient is) . If you ere not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction cf chis message by unintended recipients is 
not authorized and may be unlawful. 
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Owens, Rodt^vJ. 

FrcKn: khemlngtoneh^com 

Smt: Wednesday, January 17, ^X31 4:16 PM 

To: rowensdmeack>w8owens.com 

Op^n info 


is vt^ I have been to gafo^. 

The c^kxi incc»ne STO is concerned with ^ ttose that wbtb soid in 96 in 
a)^ange tor annuities. The Uiisls invoh^ am: 

C^tarles - Tyler Toot ^tyskon) 

Sam Wyty > Bt^kiog Trust (Mobeily) 

E>mn - Bessie Trust (A&mtis) 

Ai ttrra ttiese transacttois took pi^ as fc^ows: 

3/7/% Opticms tes&ied fnxn Sterfing CX>mm«oe to incfividu^ 

37/% incfividuai stfti^ ttte q;^s to a grantor bust 
3/7^ The lOM bust sold to the si4>sidiaries for private armuity 
12/31^ Ea^ gpanter trust cfistritHited the private annuities fo the 
IntMjual 

Mk^^le sswns to mm^b^ that forms ware filed when the t^ate annuities 
wem disUfouted in Dec 96, but ^e cani rememb^ for sure. 

They do rKJt seem to be cemcemed with tfie opUcMis that were sold offshore 
H 1 1 1 /99, the 96 tfansa(^c»i. 

Let me knew what else you need. Thanks 


Ttte preceeSng e-mail m^age OndueSng any attachments) contains 
information that may be confiden^^, or constitute non-pubfc infcvmatkxi. 
It te intended to be conveyed onty to the designated recipfont(6). If you 
are not an intended redf^t of Ais message, please notify the sender by 
replying to this message and then delete it from your system. Use, 
cSsswnination, distrfoutkm, or reproductirm of tttis message by mintended 
recipients Is not authorize and may be unlawful. 
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From: 

Smit 

To: 

SubjMt; 


Tues^y, Jvmary 23. 2001 12:36 PM 
"Michirila Boix^r” <mbou(^ter@candw.ky> 
Re:1099 


T wm - hft said yesterday that te wa.s clo.ee to firishing his re.saarr.h 


The preceding e-aail aessage (including any attachments) contains information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) . If yo'J ate not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction cf this message by unintended recipients is 
not suthorited and may be unla'wftVl 


"Michelle Boucher" <mboucher§candw.kY> 
01/23/01 03:08 ?M 

TO! <kh6nningtcn8htst.ocm> 

CC! 

Subject: 1C95 


Shari suggests that we ask Rodney to word the letter to SSfc in an opinion form, which 1 
think is a good idea. Are^ you going to follow up witJvJilm, or do you want me to? 


Permanent Subcommittee on Investigations 
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FRMn; Keeley Hervingtm 

Sent Wednesday, .temjary 24. 2)01 12:14 PM 

To; MBo u rf te r @c» y1w.ky ' 

I am faxing Rodney’s 1059 3>emo to you now. He is going to do in a format directly to SBC. • 
T also got the fi-eenbrlsr stuff - thanks vary imjc*. Mere they oiirrent on interest throtjgh 
€/30 ouch that the $47, £90. 41 should be the total balance in accrued interest at 12/31? 


The preceding e-mail message (including any attachments) contains information that nay be 
confidentia* , or cnnstltute non-public Information. Tfis intended to be conveyed only to 
the designated recipient's). If you arc tot on intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, ' 
dissemination, distribution, or reproduction cf this message by unintended recipients is 
not authorized and may be unlawful. 
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MEADOWS, OWENS, COUJER, HEED, COUSINS & BtAU, Li 


RODNEY J. OWiJS,PXi 
Pumar ' 


901 MAIN Slum*, surrE3700 ; 

DALLAS, TEXAS 75202 
(214)744-3700 
wwwjncadowsoweQ&.ccm 

FAX aW) 747-3732 - - 
WATS (800) 451-0093* 
niweu0iDe8dowiowaii£om v 


January 26, 2001 


Mr. Jdin J. Stephens 
Vice President - Taxes 
SBC Communicatians, Inc. 

175 East Houston Street, Room H-60 
San Antonio, TX 78205 

Re: Purchase of Sterling Commerce Ontjon from Ehntinm T JihWaA 

Dear Mr. Stephens: 

SBC purchased stock options in Sterling Commerce from Elysium t .imitfA as a part of 
SBCs acquisition of Sterling Commerce in March of 2000. You have inquired as to whedier 
SBC must file a Fbnn 1099 with the Intenial Revenue Snvicd'ragardiiig the sales transaction. 
Although we did not represent Elysium Limited with lespea to such sale, we serve as U.S; 
counsel for Elysium Limited andliave been authoriaed by its representatives to respond to your 
inquiry. Elysium limited is a foreign corporation organized and residing in the Isle of Man. 
Accortogly, it is not appropriate for SBC to file a Form 1099, or any other reporting papers * 
regarding this transaction, btrcause Elysium limited is a foreign corporation and the income from 
the purchase of the stock options is not subject to U.S. taxation. 

A payment to a corporation is only repotted based upon the limited situations described 
in the Instructions to Form 1099, none of which apply here. [See, General Instructions for Forms 
1099, 1098, 5498, and W-2G at p. Gen- 10, 11; Treas. Reg. § 1.6041-3(c)(1990); Treas. Reg. § 
1.6041-3(q)(Jan. 1, 2001)]. In addition, of course, a Form 1099 should not be filed for this 
transaction because it involves a foreign payee. [See, Treas. Reg. 1.6041-2(c)(l), -3, -4 (Jan. 
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SBC Communications, Inc. 
January 26, 2001 
Page 2 


I understand that time is important for you. If you have any questions w concerns, please 
contact me and I will have one of my associates address the question or concern immediately. 



RJOxIb 

cc: Mrs. Keeley Bennington 

238893 
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MEADOWS, OWENS, COLUER, REED, COUSINS & BlAU, LX^ . 


901 MAIN STREET, OTTE 3700 
DALLAS, TEXAS 7S202 
(214)744-3700 


RODMEV X O^VENS. PX: 
tatter 


wwwjneadowsowes(,com 


FAX (214) 747-3732 
WA1S (80(9451-0093 
lowottittieaaowsowa&eoa 


Januaiy 26, 2001 


Mr. J<to ]. StejAens 
Vice President - Taxes 
SBC Communications, Inc. 

17S East Houston Street, Room H-60 
San Antonio, TX 78205 

Re: Purchase of Sterling Commerce Option from MoherlvLtnilted. 

Dear Mr. Steirfiens: 

SBC purchased stock options in Sterling Commeice from Moberly Umited as a p^ of 
SBC's acquisition of Sterling Commerce in March of 2000. You have inquired as to whethra* 
SBC must file a Fom 1099 with the Internal Revenue Service ipgarding the sales transaction. 
Although we did not represent Moberly Umited with respect to such sale, we serve as U.S. 
counsel for Mtdrerly Umited and have been audrorized by its representatives to respond to your 
inquiry. Moberly Umited is a foreign corporation organized and residing in the Isle of Man. 
Accordingly, it is not appropriate for SBC to file a Form 1099, or any other reporting papers 
regarding this transaction, b^ause Moberly Umited is a foreign corporation and the income 
fiom the purchase of the stock options is not subject to U.S. taxation. 

A payment to a corporation is only reported based irpon tire limited situations described 
in the Instructions to Form 1099, none of which apply here. [See, Goteral Instructions for Forms 
1099, 1098, 5498, and W-2G at p. Gen-10, 11; Treas. Reg. § 1.6041-3(cK1990); Treas. Reg. § 
1.6041-3(qXIan. 1, 2001)]. In addition, of coitrse, a Form 1099 should not he filed for this 
transaction because it involves a foreign payee. [See. Treas. Reg. |§ 1.6041-2(c)(l), -3, -4 (Jan. 
1 , 2001 )]. 
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I understand that time is important for you. If you have any questions or concerns, please 
ccjntact me and I will have one of my associates address the question or concern immeciiately. 


RJOtclb 

cc: Mrs. Seeley Hetmington 

238955 
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MEADOWS, OWENS, COXJLIER, REED, €X>OSINS & BUAU, LX^. 


901 MAIN mm*, SUITE 3700 
DALLAS. TEXAS 75202 


(214)744-3700 

wwwjDeadowtowen&xam 

KOI»«eYJ.OmNS,P£. 

Partner 


FAX {21^747-3732 
WA1S{600)4S!-Q093 


Janoaiy 26, 2001 


Mr. John J. Stevens 
Yi(x President - Taxes 
SBC Communicadons, Inc. 

175 East Houston Street, Room H-60 
San Antonio, TX 78205 



Dear Mr. Stephens: 

SBC purchased stock options in Sterling Commerce from Atlantis limited as a part of 
SBCs acquisition of Steiiing Commerce in March of 2000. You have inquired as to whether 
SBC must file a Foma 1099 with the Internal Revenue Service rggarding the sales transaction. 
Although we did not represent Atlantis limited with respect to such sale, we serve as U.S. 
counsel for Atlantis limited and'have been authorized by its representatives to respond to your , 
inquiry. Atlantis limited is a foreign corporation organized and residing in the Isle of Man. 
Accordingly, it is not appropriate for SBC to file a Form 1099, or any other reporting papers 
regarding this transaction, because Atlantis limited is a foreign corporation and the income ftom 
the purchase of the stock options is not subject to U.S. taxation. 

A payment to a corporation is only repotted based upon the limited situations described 
in the Instructions to Form 1099, none of which apply here. [See, General Instructions for Femms 
1099, 1098, 5498, and W-2G at p. Gen-10, 11; Treas. Reg. § t.6041-3(cX1990): Treas. Reg. § 
1.6041-3(qKJan. 1, 2001)]. In addition, of course, a Form 1099 should not he filed for this 
transaction because it involves a foreign payee. [See, Treas, Reg. §§ 1.6041-2(c)(l), -3, -4 (Ian. 
1 , 2001 )]. 
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I understand that time is important for you. If you have any questions or concrans, please, 
contact me and I will have one of my associates address the question or concern immediately. 


RJOtclb 

cc: Mrs. Keeley Bennington 

238956 
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"lAichelis Bouctiar” 

<mboucber@candw.ky 

> 

06/12/02 05:07 PM 


To: <i<hwininsftof»S!ttet.com> 
cc: 

Si^ect f^iCWk Audit 


sounds good, do you have to give him the details of the owners of the ■ > 
con^sanies? why would you have necessarily known who the shareholders were; 
when entering into the transaction. I think the directors would have signed 
off on the paperwork, so couldn’t you say that based on the docuruentation 
provided in the transaction, you have no information indicating who the 
shareholders are? I think we’ll need to check out what was said, signed and 
represented at the time, but this might be an option. 

Original Message 

From: <khennington8htst . coir.> j/ 

To ; <MBoucher@candw. ky> 

Sent: Wednesday, June 12, 2002 4:48 PM 
Subject: CA Audit 


> After discussions with Rodney I am planning to make the following response 

> to the guy at CA that is working on the audit. If you remember, the IRS 

> came back and asked for who the options were sold to so they could make a 

> determination as to arms--length: 

> 

> The stock options were sold to the following corporations, ail of which no 

> Myly family members has any ownership interest 

^ i69£^,00O 

• OS ' &v lO -S shares 
shares 

shares §’(15 OOO 

shares 

> The sales all happened at a fair market value price indicating an 

> arms-length transaction 

> 

> If he comes back asking for the owners of the companies, I plan to give 
him 

> the trustees name. Let me know what you think. 


> East Carroll Limited 

> Greenbriar Limited 

> Quayle Limited 

> Elegance Limited 





> The preceding e-mail message (including any attachments} contains 

> information that may be confidential, or constitute non-public 
information. 

> It is intended to be conveyed only to the designated recipient (s) . If you 

> are not an intended recipient of this message, please notify the sender by 
replying to this message and then delete it from your system. Use, 

' dissemination, distribution, or reproduction of this message by unintended 

> recipients is not authorized and may be unlawful. 


xsvg. 
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PRAnER.TEDDEB & GRAVES 

ATTORNCre AT bAW 


CgNTUBY CtTT omCg 
IBOl AVERUe OnHt STARS 
SIKTCCMTH riOOa 

LOS ANoeus, CA sooer 

TCLEAHONEUISI Z7«‘g£e7 
RAX ISI3I ZTS'ARAB 


OHAWCE CftOWTY orr<c E 
UOO TOWN & COUNTRY ROAO 
SUITE 700 
oRAHoc, CA sxoes 
ICLEXHONC t71A) MT'OITO 
TAXITIM eST-ISOA 


RCru TO. 


April 9. 1992 

Stfirling Software Inc. 

8080 N. Central Expressway 
Suite 1100 
Dallas, Texas 75206 


Dear Sterling Software Inc., 

Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Section 
83 is discussed with respect to the sale of Sterling Software, Inc. Warrants to a Nevada 
Corporation for a Private Annuity of equal value issued to Charles Wyly. 

This is to inform you that you may rely on this opinion with respect to the taxation matters 

discussed ttierein. 


Very truly yours. 



David Tedder 
Atlorney-at-Law 


Permanent Subcommittee on Investigations 
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PRATTEB. TEDDER & GRAVES 

ATfORNETS AT LAW 


ceNTvnv cif T orricB 
I»OI AVCNUe OP THE STARS 
SIXTEENTH PIOOR 
k.os ANOCLca, CA sooer 
rciEPMaNE jEiaj iTS-xasT 
FAX et3)e7S*4S49 


oRANae couNTT omct 

IlOb TOWN <1 eoUMTAT AOAO 
SUITE 700 
ORANOC,CA 0SBSS 
TELCHHONK «B7'0I70 
XAX(7>«] SE7.IS04 


HCPLY TO. 


April 9. 1992 

Michaels Stores Inc. 

8080 N. Central Expressway 
Suite 1100 
Dallas, Texas 75206 


Dear Michaels Stores Inc. , 

Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Secdon 
83 is discussed with respect to the sale of Michaels Stores, Inc. Options to a Nevada 
Corporation for a Private Annuity of equal value issued to Charles Wyly. 

This is to inform you that you may rely on this opiniqn with respect to the taxation matters 
discussed therein. 


Very truly yours. 

B y ~ ‘ ^ 

Da^id Tedder 
Atlomey-at-Law 
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PRAnER.TEDDffi i GRAVES 

ATTOItMCVS AT tAW 


ecNmuT C ITY orrtet 

laoi AvcMwc or tm« cmmc 
•IKTCCMTH rUMK 

kos ANockca. c* aeoor 
TCkcrMONC aiai «ro>>i«T 
PMC {tt» aro-4040 


owAwot gHiwTT or riec 

HOO TOWM « CeUMTor AOAO 
f Hire TOO 
eOAMOCCA »•••• 
TKkCrNONC (TI4) fl«T>Oi70 
r** ITMI «0T.<»«4 


February 28, 1992 
Mr. Charles Wyiy 

8080 North Central Expressway, Suite /S'! 100 
Dallas, Texas 75206 


Dear Mr. Wyly; 

You have requested the opinion of PRATTER, . TEDDER & 
GRAVES concerning the 1992 federal income tax consequences that 
are likely to apply to the proposed sale of "Securities" herein defined 
and identified in Schedule A, in exchange for a private annuity, with 
such sale occurring during the 1992 taxable year. 

Our analysis and opinion are based upon the facts and information as 
set forth herein and our assumption that these facts and information 
present a true, accurate, and complete description of the facts that are 
relevant to the proposed transaction described herein and the taxation 
issues we are addressing herein. 

We have reviewed the various legal documents and other information 
in connection with this proposed plan. This opinion assumes that the 
program will be implemented in a manner that is unmodified from the 
proposed program described herein. 

We have only been requested to examine the material federal tax 
aspects that relate to the proposed program described herein. We 
have not been requested to examine other laws and concerns that 
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pertain to the business transactions and/or the proposed program. 
Consequendy, although numerous federal and state laws and 
Regulations apply to the business transactions, we expressly disclaim 
any opinion as to the effect of such laws and Regulations to the 
business transacdon except as are otherwise expressly indicated 
herein. - 

This opinion is founded upon a prospective plan of action that has not 
yet been completed. Recognizing that facts and circumstances may 
change, and recognizing that such changes may affect the legal and 
tax consequences pertaining to the operations of the business 
transaction, we must therefore advise you that any change or deviation 
from the proposed plan of action described herein might produce 
different tax consequences than those set forth in this opinion. 

Our opinion represents our conclusions derived from our legal 
analysis in which we applied the facts and circumstances pertaining to 
the Securides owned by you personally and the proposed business 
transacdon as described herein to our interpretation of federal tax law. 

Our analysis and opinion are limited to the above issue of federal 
taxadon and do not cover or relate to any other legal or taxation issue 
that may pertain to such a transaction, and we expressly disclaim any 
opinion as to such matters. 

Our opinion has no binding effect or official status of any kind, type, 
or character. We cannot assure you or anyone else that the opinions 
and conclusions contained in this opinion letter will be sustained by 
the Internal Revenue Service, any court of law, or anyone else. 

I. THE FACTUAL FOUNDATION; 

It is our understanding that you are considering the sale of Securides 
to an unrelated domestic corporation which will issue a private annuity 
in exchange for the Securides. It is our further understanding that it is 
the express intent of the parties to the transaction that the value of the 
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Securities will equal the value of the annuity and that no gift or 
bargain sale or discounted sale price will arise as a result of the 
transaction. Further, it is our understanding that the private annuity is 
intended to be issued in an amount that is equal to the fair market 
value of the Securities that are being sold in exchange for the private 
annuity. Neither any gift element nor any "bargain sale element’ are 
intended to be made by you with respect to this private annuity 
transaction. 

The private annuity payments will not be chargeable to or dependent 
upon the Securities sold in exchange for the annuity. The amount of 
the annuity payments will be based on the fair market value of the 
Securities. 

It is our further understanding that the domestic corporation intending 
to purchase the Securities in exchange for the issuance of the private 
annuity is wholly owned by a foreign corporation which is wholly- 
owned by a foreign nongrantor trust. This trust has been established 
by you for the benefit of one (1) or more foreign beneficiaries during 
your lifetime. We understand that during your lifetime the trust will 
have no United States beneficiaries, but in the taxable years following 
your death the trust may have one (1) or more beneficiaries who are 
United States citizens and/or resident aliens. 

We understand that the private annuity is intended to be unsecured. 
There are to be no security interests, guarantees, specific funds, or 
other forms of collateral or assurances that the private annuity 
payments will be made by the corporation other than the mere 
unsecured contractual promise of such corporation that it will make 
the annuity payments as they become due under the terms of the 
annuity agreement. 

We further understand that the private annuity payments will not be 
chargeable to or dependent upon the Securities transferred by you in 
exchange for the annuity. Any income generated by the Securities 
will belong to the corporation outright, and will not be chargeable to 
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the annuity payments. 

We understand that the amount of the annuity payments will be based 
on the fair, market value of the Securities being exchanged for the 
annuity and will not be based on any income generated by the 
Securities that are being transferred for the annuity. 

We also understand that the possession and/or enjoyment of the 
Securities being exchanged for the private annuity will reside 
exclusively with the acquiring corporation, and you will not preserve 
or reserve any control of any kind or character over such Securities or 
any income therefrom that would constitute a retained interest in the 
possession and/or enjoyment of the Securities being exchanged for 
the private annuity. It is thus expressly intended that you will 
irrevocably surrender the enjoyment, control, ownership, and all 
economic benefits attributable to the ownership of the Securities which 
are sold in exchange for the private annuity. 

It is our understanding that the private annuity payments will contain 
an interest factor in the amount stipulated by the Internal Revenue 
Service Revenue Ruling that applies for the month in which the 
annuity agreement is entered into. 

We understand that the coiporation issuing the private annuity is not in 
the business of issuing annuities from time to time, and it will not 
issue any additional annuities during the term of its private annuity 
agreement with you. 

We further understand that the corporation issuing the private annuity 
is not a life insurance company or a bank and is not authorized to 
conduct either the banking business or the life insurance company 
business and does not intend to obtain such authorization. 

We have been advised that there are no outstanding encumbrances on 
the Securities, and consequently we do not express any opinion that 
relates to this issue. 
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You have advised us that your stock options are nontransferable and 
are not actively traded on an established market. The Nonstatutory 
Option Agreements verify and specify the nontransferability of the 
stock options. 

You have further informed us that the stock warrants are transferable 
and that certain warrants are compensatory while other warrants are 
noncompensatory in nature. You have advised us that these warrants 
are not actively traded on an established market. 

n. OPINION AND ANALYSIS OF THE 1992 FEDERAL 
INCOME TAX CONSEQUENCES THAT ARE LIKELY TO 
APPLY TO THE PROPOSED SALE OF SECURITIES TO A 
CORPORATION IN EXCHANGE FOR A PRIVATE ANNUITY, 
WITH SUCH SALE OCCURRING DURING THE 1992 
TAXABLE YEAR UNDER THE CIRCUMSTANCES 
DESCRIBED HEREIN: 

A. PURSUANT TO THE GENERAL FEDERAL INCOME 
TAX TREATMENT OF PROPERTY EXCHANGED FOR A 
PRIVATE ANNUITY THE SALE OF PROPERTY TO THE 
CORPORATION IN EXCHANGE FOR THE RECEIPT OF A 
PRIVATE ANNUITY IS NOT A TAXABLE EVENT IN THE 
YEAR 1992. 

The general federal income tax treatment of property exchanged for a 
private annuity is explained in Research Institute of America Federal 
Tax Coordinator 2d at Paragraph J-4805 as follows: 

"The transfer of property in exchange for a private annuity is 
not a taxable transaction. Thus, a taxpayer who turns his property 
over to a member of his family or other private individual, or to his 
own corporation or other corporation, which is not a life insurance 
company or a bank or an organization which issues annuities from 
time to time, in exchange for payments for life, has oq immediate 
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fiasffifete gsm- (Emphasis is included in the text.) However, the 
payments under the arrangement are taxable when received, see 
Paragraph J- 4807. The actual transfer isn't taxable because the 
promise to make the lifetime payments is considered to have no 
determinable value. It makes no difference if the obligor under the 
private annuity arrangement (i.e., the transferee) is financially sound 
at the time of the transfer since that 'private' transferee is not in the 
business of granting annuities, his solvency is not subject to the 
supervision and restrictions of insurance companies and banks, and 
may change over the payment period. (Citations omitted.)" 

In your situation, because the corporation which is issuing the annuity 
is not in the business of issuing annuities from time to time, and will 
not issue any additional annuities during the term of its private annuity 
agreement with you, and because the corporation is not a life 
insurance company or a bank and is not authorized to conduct either 
the banking business or the life insurance company business and does 
not intend to obtain such authorization, it is our opinion that it is more 
likely than not that the annuity will likely be taxable as a private 
annuity in accordance with the aforedescribed federal income tax 
consequences, as opposed to its being taxable as a commercial 
annuity. 

B. THE PRIVATE ANNUITY IS NOT INTENDED TO 
CONTAIN A GIFT OR BARGAIN SALE ELEMENT, AND THE 
EXCHANGE OF SECURITIES FOR A PRIVATE ANNUITY OF 
EQUIVALENT ACTUARIAL VALUE IS LIKELY TO BE 
EXCLUDED FROM FEDERAL GIFT TAX. 

The private annuity is intended to be issued in an amount that is equal 
to the fair market value of the Securities that are being sold in 
exchange for the private annuity. Neither any gift element nor any 
"bargain sale element" are intended to be made by either you or the 
corporation with respect to this private annuity transaction. 

Research Institute of America Federal Tax Coordinator 2d describes 
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private annuity taxation as follows at Paragraph C- 5408: 

"Under the private annuity rules, there's no gift tax if the sale is 
made at market price (see Chapter Q), there's no estate tax on the 
property remaining after the taxpayer's death (see Chapter R), and the 
taxpayer's taxable gain on the sale is spread over -the annuity 
payments he receives (see Chapter!)." 

Warnick, 195-3rd T.M., Private Annuities , at page A-5 states: 

"Under a private annuity the possibility of the Service's finding 
a gift in the exchange of property for an annuity of actuarially equal 
value is nil." 

This author further explains at page A-15: 

"The rules already discussed all assume that the transferor is not 
making a partial gift through the annuity agreement. In other words, it 
is assumed that the fair market value of the property and the present 
value of the annuity are equal...." 

Research Institute of America Federal Tax Coordinator 2d at 
Paragraph J-4804 contains some explanatory language that is helpful 
and should be heeded if the avoidance of a gift element is being sought 
by the parties to the Annuity Agreement. The pertinent language in 
that Paragraph states; 

"Some evidence of a gift must be present for any amount to be 
excluded as a gift from the cost of the private annuity. 

"The fact that the value of the property exceeds the present 
value of the annuity is not conclusive evidence of a partial gift. 
(Citations omitted.) However, some evidence of a gift may appear if 
the taxpayer filed a gift tax return for the excess value. (Citation 
omitted.) ..." 
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It is our understanding that the private annuity payments you are to 
receive will contain an interest factor in the amount stipulated by the 
Internal Revenue Service Revenue Ruling that applies for the month in 
which the annuity agreement is entered into. 

This is very important because the Internal Reyenue Service can take 
the position that the present value of the annuity is less than the 
present value of the Securities sold in exchange for the annuity if the 
annuity does not contain an adequate interest rate factor to compensate 
for the time delay to the annuitant in receiving its consideration for the 
sale and exchange of the Securities. For example, see Wamick, 195- 
3rd T.M., Private Annuities at page A-21 discussing the United States 
Tax Court decision in LaFareue Commissioner . 73 T.C. 40 (1979), 
which was affirmed in part and reversed in part by the United States 
Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th Cir. 1982), 
in which the Tax Court found that the annuity transaction was not 
taxable as a private annuity for among other reasons: 

"...(T)he transaction was not based on the actuarial tables and 
did not include an interest factor, and there was a large gap between 
the present value and the fair market value of the annuity. ..." 

Although the United States Court of Appeals for the 9th Circuit 
reversed the Tax Court's holding that the transaction did not involve a 
private annuity, it is important that the annuity contain an interest 
factor to account for the time value of money. 

In your situation it is clearly the intent of the parties that the price of 
the annuity is to be equal to the value of the Securities being 
exchanged for the annuity, and no gift or other valuation benefit in 
excess of such value is intended to be received by either party to the 
agreement. It is thus our opinion that it is more likely than not that no 
gift tax will be imposed on your disposition of the Securities in 
exchange for your receiving a private annuity of equal value, provided 
the actuarial value of the Securities being sold in exchange for the 
receipt of the private annuity are of an equivalent actuarial value. 
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C. THE ANMJITY PAYMENTS MUST BE UNSECURED TO 
AVOID YOUR BEING TAXED IMMEDIATELY IN 1992 ON 
im GAIN FROM THE DISPOSITION OF THE SECURITIES 
BEING EXCHANGED FOR THE ANNUITY. 

The United States Tax Court has held that the private annuity income 
tax rules apply only to private annuities that are unsecured . If the 
annuity payments are secured the annuity will be taxable as if it were 
a commercial annuity rather than a private annuity. (See Estate jjf 
Llovd Bell. (1973) 60 TC 469 and 212 Corp. . (1978) 70 TC 788.) 

For example, the Tax Court in Esdl held that the property transferred 
in exchange for the private annuity was secured because such property 
was placed in escrow as security for the annuity payments, and the 
annuity agreement also provided for a "cognovit" judgment against the 
parties issuing the annuity in the event they defaulted in making their 
annuity payments. Consequently, the Tax Court applied the rules 
pertaining to commercial annuities to the transaction and held that the 
taxpayers had an immediately taxable gain when they exchanged their 
appreciated stock in exchange for the secured private annuity. 

It is our understanding that the private annuity being issued to you is 
intended to be unsecured. There are to be no security interests, 
guarantees, specific funds, or other forms of collateral or assurances 
that the private annuity payments will be made by the corporation 
other than the mere unsecured contractual promise of such corporation 
that it will make the annuity payments as they become due under the 
terms of the annuity agreement. 

In addition, the private annuity payments will not be chargeable to or 
dependent upon the Securities transferred by you in exchange for the 
annuity. TThe income generated by the property will belong to the 
corporation outright, and will not be chargeable to the annuity 
payments. The amount of the annuity payments will be based on the 
fair market value of the Securities being sold for the annuity and will 
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not be based on the income generated by the Securities being 
exchanged for the annuity. 

Furthermore, the possession and/or enjoyment of the Securities being 
sold in exchange for the private annuity will reside exclusively with 
the corporation, and you will not preserve or reserve any control of 
any kind or character over such Securities and the income therefrom 
that would constitute a retained interest in the possession or enjoyment 
of the Securities being sold in exchange for the private annuity. It is 
thus expressly intended that you will irrevocably surrender the 
enjoyment, control, ownership, and all economic benefits attributable 
to the ownership of the Securities which are being sold in exchange 
for the private annuity. 

Consequently, provided that the private annuity payments will be 
unsecured and will always remain unsecured it is our opinion that it is 
more likely than not that the private annuity will not be taxable as a 
secured annuity that is taxable as a commercial annuity. 

D. THE DISPOSITION OF COMPENSATORY NON- 
STATUTORY NONVESTED SECURITIES IN AN ARM'S 
LENGTH TRANSACTION BEFORE RIGHTS IN THE 
SECURITIES BECOME TRANSFERABLE TO THE OBLIGOR 
CORPORATION, AND THE DISPOSITION OF A 
compensatory NONSTATUTORY TRANSFERABLE 
WARRANT IN EXCHANGE FOR YOUR RECEIVING A 
SUBSTANTIALLY NONVESTED PRIVATE ANNUITY OF AN 
EQUIVALENT VALUE FROM SUCH CORPORATION IS NOT 
A TAXABLE EVENT IN THE YEAR 1992, 

It is our opinion that it is more likely than not that an exchange of 
your nontransferable stock options for a private annuity will not be 
subject to an immediate taxable event. 

The federal income tax treatment of your nontransferable non- 
statutory stock options is generally covered in Internal Revenue Code 
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Section 83 and Regulations Section 1.83-1, 1.83-3, and 1.83-7. 

Internal Revenue Code Section 83 does not initially apply to the 
taxation of your nonqualified stock options because your options are 
not actively traded on an established market and are not transferable. 
However, once the nontransferable stock options are. exchanged for 
the nonvested private annuity, you will then be subject to the rules of 
Internal Revenue Code Sections 83(a) and 83(b). Under these rules to 
avoid an immediate taxable event upon the transfer of your stock 
options for a private annuity, the stock options must be transferred for 
a substantially nonvested private annuity. 

Substantially nonvested property is property that is nontransferable 
and subject to a substantial risk of forfeiture. (See Regulations 
Section 1.83-3(b).) 

The general rule regarding the transferability of property is cited in 
Regulation Section 1.83-3(d): 

"For purposes of Section 83 and the Regulations thereunder, the 
rights of a person in property are transferable if such person can 
transfer any interest in the property to any person other than the 
transferor of the property, but only if the rights in such property of 
such transferee are not subject to a substantial risk of forfeiture. 
Accordingly, property is transferable if the person performing the 
services or receiving the property can sell, assign, or pledge (as 
collateral for a loan, or as security for the performance of an 
obligation, or any other purpose) his interest in the property to any 
person other than the transferor of such property and if the transferee 
is not required to give up the property or its value in the event the 
substantial risk of forfeiture materializes. On the other hand, property- 
is not considered to be transferable merely because the person 
performing the services or receiving the property may designate a 
beneficiary to receive the property in the event of his death. ” 

A substantial risk of forfeiture is defined in Regulation Section 1.83- 
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3(c) as follows: 

"A substantial risk of forfeiture exists where rights in property 
that are transferred are conditioned, directly or indirectly, upon the 
future performance (or refraining from performance) of substantial 
services by any person, or the occurrence of a condition- related to a 
purpose of the transfer, and the possibility of forfeiture is substantial if 
such condition is not satisfied. " 

It is our opinion that it is more likely than not that a private annuity 
will be treated as being substantially nonvested. 

To be substantially nonvested, the private annuity must be 
nontransferable and subject to a substantial risk of forfeiture. 

Section XVI of the Private Annuity agreement specifically states that 
the private annuity payments to you are nonassignable and 
nontransferable or capable of being pledged or otherwise encumbered 
by you without the prior written consent of the Obligor first being 
obtained. Furthermore, a private annuity is customarily 
nontransferable. (See Warnick, 195-3rd T.M,, Private Annuities, at 
page number A-7. ) 

It is also our opinion that it is more likely than not that the private 
annuity is subject to a substantial risk of forfeiture as exemplified by 
Section 2.5(a) of the Private Annuity Agreement which states: 

"The Annuity payments payable hereunder to the Annuitant are 
subject to a substantial risk of forfeiture to the Annuitant in that such 
Annuity payments shall terminate and lapse with the last payment 
immediately preceding the death of the Annuitant, or upon the death 
of the Annuitant if no payments have been made as of the death of the 
Annuitant: however, notwithstanding the foregoing, any annuity 
payments that were not made prior to the death of the Annuitant 
because of a breach of this Agreement by the Obligor shall be due and 
payable upon the death of the Annuitant together with any applicable 
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interest, late charges, or other payments due hereunder, and any such 
payments shall be made to the estate of the Annuitant . There will be 
no proration of payments at the time of the death of the Annuitant or 
at anytime thereafter." 

The unpaid annuity payments upon your death are -thus totally 
terminable, extinguishable, and forfeitable. Consequently, the private 
annuity is subject to a substantial risk of forfeiture. 

It is therefore our opinion that your private annuity will then be 
treated for tax purposes as your stock options would have been treated 
under Internal Revenue Code Section 83. The result of this 
substitution is that when your private annuity substantially vests under 
Internal Revenue Code Section 83, it will be taxed in the Caroline D. 
e manner that the stock options would have been taxed under Internal 
Revenue Code Section 83(a) and (b)'. Therefore, it is our opinion that 
it is more likely than not that when the private annuity substantially 
vests (i.e., when payments under the terras of the annuity agreement 
are actually received by you) you will at that time be subject to a 
taxable event. 

The term "nonstatutory stock options" includes warrants to purchase 
stock. (See Research Institute of America Federal Tax Coordinator 
2d at paragraphs H-2850 and H-2853, citing Frank Shamburg er 
(1973) 61 TC 85, affirmed (1975, CAS) 508 F2d 883.) 

It is our opinion that the compensatory nonstatutory transferable 
warrant which is being sold in exchange for your receiving a 
substantially nonvested private annuity will not cause a taxable event 
in 1992. the year of the exchange. 

Furthermore, assuming that vested nontransferable stock options and a 
vested transferable warrant (as defined in Income Tax Regulation 
Section 1.83-3(a)) are exchanged for a private annuity, it is more 
likely than not that such an exchange will not result in an immediate 
taxable event. 
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E. NONCOMPENSATORY NONSTATUTORY SECURITIES 
TRANSFERRED TO THE OBLIGOR CORPORATION IN 
EXCHANGE FOR YOUR RECEIVING A SUBSTANTIALLY 
NONVESTED PRIVATE ANNUITY OF AN EQUIVALENT 
VALUE FROM SUCH CORPORATION WILL LIKELY NOT 
BE A TAXABLE EVim' IN THE YEAR 1992, THE YEAR OF 
EXCHANGE. 

Noncompensatory nonstatutory Securities are not covered by Internal 
Revenue Code Section 83. Internal Revenue Code Section 83 only 
governs property transferred in connection with the performance of 
services, and since these Securities are non-compensatory they will be 
exempt from Internal Revenue Code Section 83 rules as previously 
herein discussed. 

It is our opinion that it is more likely than not that these non- 
compensatory nonstatutory Securities will be covered by the general 
federal income tax treatment of property exchanged for a private 
annuity. The Research Institute of America Federal Tax Coordinator 
2d at Paragraph J-4804 explains the federal income tax treatment of 
property exchanged for a private annuity as follows; 

"The transfer of property in exchange for a private annuity , is 
not a taxable transaction. Thus, a taxpayer who turns his property 
over to a member of his family or other private individual, or to his 
own corporation or other corporation, which is not a life insurance 
company or a bank or an organization which issues annuities from 
time to time, in exchange for payments for life, has 
taxatlc gfflVt. (Emphasis is included in the text) However, the 
payments under the arrangement are taxable when received, see 
Paragraph J-4806. The actual transfer isn’t taxable because the 
promise to make the lifetime payments is considered to have no 
determinable value. It makes no difference if the obligor under the 
’private’ transferee is not in the business of granting annuities, his 
solvency is not subject to the supervision and restrictions of insurance 
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companies and banks, and may change over the payment period. 
(Citations omitted.)" 


Because the non-compensatory nonstatutory Securities are not subject 
to Internal Revenue Code Section 83 coverage, it is our opinion that it 
is more likely than not that the non-compensatory Jionstatutory 
Securities transferred in exchange for the private annuity will likely be 
taxable as property transferred in exchange for a private annuity in 
accordance with the aforedescribed federal income tax consequences. 

F. NOTWITHSTANDING THE FOREGOING, THE 
DISPOSITION OF SECURITIES WITHOUT A READILY 
ASCERTAINABLE FAIR MARKET VALUE TO AN OBLIGOR 
CORPORATION IN EXCHANGE FOR YOUR RECEIVING A 
PRIVATE ANNUITY OF AN EQUIVALENT VALUE FROM 
SUCH CORPORATION IS ARGUABLY NOT GOVERNED BY 
INTERNAL REVENUE CODE SECTION 83, AND WOULD 
THUS BE EXEMPT FROM TAXATION PURSUANT TO THE 
FOREGOING INTERNAL REVENUE CODE SECTION 83 
RULES! 

Notwithstanding the foregoing, the transfer of stock options without a 
readily ascertainable fair market value in exchange for a private 
annuity is arguably not subject to the Internal Revenue Code Section 
83 rules. 

If Internal Revenue Code Section 83 does not apply to the transfer of 
stock options in exchange for a private annuity, the stock options that 
are transferred in exchange for a private annuity, will likely be 
governed according to the aforedescribed federal income rules 
covering private annuities, that apply to property interests that are not 
transferred in connection with the performance of services. 


Internal Revenue Code Section 83(e) recites the situations in which 
Section 83 does not apply to certain property interests transferred in 
connection with the performance of services. That statute states: 
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"This Section shall not apply to- 

(1) a transaction to which Section 421 applies, 

(2) a transfer to or from a trust described in Section 401(a) or a 
transfer under an annuity plan which meets the requirement of Section 
404(a)(2), 

(3) the transfer of an option without a readily ascertainable fair 
market value, 

(4) the transfer of property pursuant to the exercise of an option 
with a readily ascertainable fair market value at the date of grant, or 

(5) group-term life insurance to which Section 79 applies." 

Under Internal Revenue Code Section 83(e)(3), a stock option without 
a readily ascertainable fair market value is not subject to Internal 
Revenue Code Section 83. 

In your situation, your stock options are not actively traded on an 
established market and according to Regulation Section 1.83-7(b) 
should not have a readily ascertainable fair market value: That 
Regulation states; 

"(1) Options have a value at the time they are granted, but that 
value is ordinarily not readily ascertainable unless the option is 
actively traded on an established market . 

(2) When an option is not actively traded on an established 
market, it does not have a readily ascertainable fair market value 
unless its fair market value can otherwise be measured with 
reasonable accuracy. For purposes of this Section, if an option is not 
actively traded on an established market, the option does not have a 
readily ascertainable fair market value when granted unless the 
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taxpayer can show that all of the following conditions exist: 

(i) The option is transferable by the optionee; 

(ii) The option is exercisable immediately in full by the 

optionee; , . 

(iii) The option or the property subject to the option is not 
subject to any restriction or condition (other than a lien or other 
condition to secure the payment of the purchase price) which has a 
significant effect upon the fair market value on the option; and 

(iv) The fair market value of the option privilege is readily 
ascertainable in accordance with paragraph (b)(3) of this Section." 

The Regulations further state in Section 1.83-7(b)(3) that in 
determining whether the value of the option privilege is readily 
ascertainable, and in determining the amount of such value when such 
value is readily ascertainable, it is necessary to considcr- 

"(i) Whether the value of the property subject to the option can 
be ascertained; 

(ii) The probability of any ascertainable value of such property 
increasing or decreasing; and 

(iii) The length of the period during which the option can be 
exercised" 

It is our understanding that none of these factors exist regarding your 
stock options, and therefore your stock options do not have a readily 
ascertainable value. Consequently, it is our opinion that it is more 
likely than not that if your stock options do not have a readily 
ascertainable value Internal Revenue Code Section 83 does not apply 
to the transfer of the stock options in exchange for the private annuity 
by virtue of Internal Revenue Code Section 83(e)(3). 
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However, this provision is a seemingly ignored provision of the 
Interna! Revenue Code. There is little discussion of the applicability 
of this provision and the Regulations and authorities have generally 
overlooked this Section. Instead, the Regulations and authorities 
provide for an alternative method of analysis, as already herein 
discussed, for treating the transfer of nonvested stock options in 
exchange for a private annuity. 

We thus caution you that while Internal Revenue Code Section 83(e) 
states that Internal Revenue Code Section 83 shall not apply to the 
transfer of stock options without a readily ascertainable fair market 
value, this provision should be viewed most speculatively because of 
the lack of substantive material supporting the application and use of 
this Section. Therefore, it is our opinion that while you should be 
aware of this provision you should be cautious in your reliance upon 
it. It is advisable that you proceed conservatively, and cautiously 
follow the Regulations governing the transfer of property in 
connection with the performance of services as already herein set 
forth. 

G. A PRIVATE ANNUITY MIGHT NOT BE CLASSIFIED AS 
CONSTITUTING "PROPERTY" WITHIN THE MEANING OF 
INCOME TAX REGULATION SECTION 1.83-3(e). 

A private annuity might not be considered to constitute "property" as 
that terra is defined in Income Tax Regulation Section 1.83-3(e). This 
regulation defines property as including "real and personal property 
other than either money or an unfunded and unsecured promise to pay 
money or property in the future." 

The private annuity is an unsecured promise to pay money in the 
future. 

Section HI 3.1 of the Private Annuity Agreement states in pertinent 
part that "(Dhe parties further agree that the Obligor will not establish 
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any security or any fund or other specific chargeable source for the 
payment of the purchase price (being the Annuity) hereunder. " 

It is thus reasonable to conclude that the private annuity is unfunded as 
well as being unsecured, and thus does not constitute property within 
the meaning of Income Tax Regulation Section 1.83-3(e}.. However, 
you should be aware that we have not located any pertinent decisions, 
rulings, or other legal authority that substantiates this conclusion. 

Professor of Law Daniel C. Knickerbocker, Jr. of Seton Hall 
University School of Law has written in Knickerbocker, 134-4th 
T.M., Annuities , at page A-34 that: "...Section 83 governs property 
transferred in connection with the pertformance of service. ... Where 
an employer has merely promised to pay an annuity to a beneficiary 
surviving one of its employees, there is no transfer of property either 
to the employee when the promise is made or to the beneficiary when 
the promise matures on the employee's death. 'Property' as used in 
Section 83 does not include 'an unfunded and unsecured promise to 
pay money in the future.' On the other hand, if the employer backs 
the promise with assets placed beyond the reach of the employer's 
creditors, the value of the promise will be includible in the employee's 
or beneficiary's income at the moment the benefits become 
transferable or nonforfeitable." (Citing Income Tax Regulation 
Section 1.83-3(e).) 

The assets of the Obligor are not to be placed beyond the reach of its 
creditors, and it is thus quite likely that the private annuity that is 
being issued to you will not be construed to constitute "property" as 
that term is defined in determining the applicability of Section 83 of 
the Internal Revenue Code to the private annuity. 

H. THE SUBSEQUENT EXERCISE OF THE SECURITIES BY 
THE OBLIGOR WILL LIKELY NOT GENERATE A TAXABLE 
EVENT TO THE ANNUITANT. 

Income Tax Regulation Section 1.83-l(c) describes the tax 
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consequences with respect to the disposition of nonvested property in a 
transaction that is not engaged in at arm's-length. Under such 
circumstances, the subsequent exercise of the securities by the Obligor 
would cause the earner of the compensatory element of the property to 
be taxed upon the exercise of the option. A detailed example of this 
principle is given in the regulation to illustrate this point. 

However, in our situation the disposition of the securides does not 
involve nonvested property, and the disposition is at arm's-length. 
Consequently, the tax consequences set forth in this regulation do not 
apply. Instead, the tax consequences set forth in Income Tax 
Regulation Section 1.83-7(a) apply to the transaction. In pertinent 
part such regulation states; "If the cation is sold or otherwise 
disposed of in an arm's-length transaction, sections 83(a) and 83(b) 
apply to the transfer of money or other property received in the same 
manner as sections 83(a) and 83(b) would have applied to the transfer 
of property pursuant to an exercise of the option." 

Thus, as under Internal Revenue Code Sections 83(a) and (b) and the 
regulations promulgated thereunder no taxable event will occur to the 
Annuitant until the annuity vests (when the annuity payments are 
received by the Annuitant), the exercise of the options after the 
transfer of the securities to the Obligor pursuant to the annuity 
transaction is not likely to be a taxable event to the Annuitant. 

I. THE SUBSEQUENT CONTRIBUTION OF THE ANNUITY 
TO A GRANTOR TRUST BY THE ANNUITANT WHO IS THE 
GRANTOR-SETTLOR OF SUCH TRUST WILL LIKELY NOT 
CAUSE THE INCOME TAX CONSEQUENCES TO VARY 
FROM THOSE DESCRIBED HEREIN. 

You have indicated that you are contemplating the possibility of 
contributing the annuity to a grantor trust in which you would be the 
settlor. You have inquired whether such a contribution would alter 
the anticipated federal income tax consequences from those described 
herein. 
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The pertinent rules relating to the taxation of a grantor trust for 
federal income tax purposes are set forth in Section 671 of the Internal 
Revenue Code. In pertinent part that statute states: Where it is 
specified in this subpart that the grantor ... shall be treated as the 
owner of any portion of a trust, there shall then be. included in 
computing the taxable income and credits of the grantor ... those items 
of income, deductions, and credits against tax of the trust which are 
attributable to that portion of the trust to the extent that such items 
would be taken into account under this chapter in computing taxable 
income or credits against tax of an individual." 

This statute is further interpreted in Income Tax Regulation Section 
1.671-2(a) in pertinent part as follows: "Under section 671 a grantor 
or another person includes in computing his taxable income and 
credits those items of income, deduction, and credit against tax which 
are attributable to or included in any portion of a trust of which he is 
treated as the owner. " 

Thus, provided that the trust to which the annuity is contributed by the 
Annuitant is classified as a “grantor trust" under Internal Revenue 
Code Section 671, the tax consequences of such trust will be incurred 
by the Annuitant-Grantor. 

In addition. Section 72(u) of the Internal Revenue Code indicates that 
an annui^r contract that is not held by a natural person (such as the 
grantor trust) is to be taxed in accordance with the statutory scheme 
set forth within such statute. 

However, that statute specifies that "For purposes of this paragraph, 
holding by a trust or other entity as an agent for a natural person shall 
not be taken into account. " 

Because the Annuitant is a "natural person" this statute does not apply 
and the normal annuity taxation rules would apply to the annuity. 
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Consequently, the tax consequences relating to the annuity will likely 
not vary from those incurred by the Annuitant in the event that the 
Annuitant were to subsequently contribute the annuity to the grantor 
trust. 

m. CONCLUDING COMM^rrS. 


The opinions contained herein have been carefully considered by us 
and reflect the federal income tax consequences we anticipate will 
apply to the areas we have discussed. Nevertheless, they are only 
opinions and should not be considered to be guarantees. 

Our opinions have been limited to our examination of the federal 
income tax consequences discussed above, as indicated herein. Our 
opinion expressly docs not cover or concern itself with other issues 
not addressed herein, including but not limited to the reality of values. 

Our opinion is based upon the status of the federal income tax law as 
of the date in which this opinion is written. Should there be any 
change in the applicable tax laws or the facts and circumstances 
relating to the events described herein, the opinions expressed herein 
necessarily require a reevaluation in the light of such changes. 

In the event there is any change in the tax principles applicable to our 
opinion herein, we specifically disclaim any undertaking or obligation 
to advise you of any such changes which may hereafter occur. 

There is no assurance that the Internal Revenue Service or anyone else 
will not raise issues that have not been discussed herein. 

Our analysis is based on the facts and/or assumptions contained in this 
letter. If such facts and/or assumptions are inaccurate or incomplete, 
our analysis and conclusions are equally inaccurate or incomplete and 
might vary substantially from those contained herein. 
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As you may be aware, the Internal Revenue Service, other 
government agencies, and the applicable courts possess the ability to 
challenge the legitimacy and reality of an entity or a transaction and 
can claim that an entity or a transaction are something other than what 
the parties genuinely believed them to be. 

In light of these matters, we need to caution you that the Internal 
Revenue Service, other government agencies, or a court might view 
the transactions which are the subject of this letter in a manner 
differently than we would view them. 

There are numerous instances when the Internal Revenue Service or 
the courts misread or misapply the legal principles involved in the 
case, leading to a tax result that may be contrary to what the taxpayer 
anticipated. 

The Internal Revenue Service and the courts generally carefully 
examine the substance and business purpose and economic reality 
behind a transaction to determine if the transaction is genuine and is to 
be granted recognition for tax purposes. 

However, it is our view based on the information presented to us as 
expressed herein that it is more likely than not that the transactions 
described herein will be upheld as being bona fide. 

Respectfully submitted, 

PRATTER, TEDDER & GRAVES 


By 

David H; T^der, 
Attorney at Law 
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^IRC See. 83. Property transfer^ m connection with p<^nnanee of servic«L 

(») Ooienil Rule. If, m connection voth the performance of services, prq)erty is transfisned to 
•ny pefscm othw dun the person for whom saeh swiees are performed, the excess of- 

(!) the fair market value of such property (detennined without regard to any restiicUoQ 
other than a restrictioo which by its terms oil! sever lapse) at the first time the rights of the person 
having the beiwfieial isteitst in such property are tnnsfereble or are not subject to a substantial ride of 
forfeiture, vdiichevm’ occurs earitear, over 

(2) IIms (if any) paid for such property, shall be included in the gross income of the 
person who performed such services to the first taxable year in which the rights of the person having the 
beneficial interest in such property are ttansfereble or are not subject to a substantial risk of forfeiture, 
uduchever ia applicable. The preceding sentence shall not apply if such person sells or otherwise 
di^oses of su^ pn^ierty in an aim's length transaction before his rights in sudi property beconw 
tiansforaUe or are not subject to a stfortanlial ride of forfeiture. 

(b) Election to include in gross income in year of transfer. 

(!) In i^nenii. Any person vriio performs services in connection widi whidi pit^ierty 
is transferred to any person may elect to include in his gross income, for the taxable year in which such 
property is transferred, the excess of- 

(A) the fair market value of such property at the time of transfer (determined 
without n^ard to any restriction other than a restriction which by its tenns will never lapse), over 

(B) the amount (if any) paid for such property. 

If such electiM is made, suhsaction (a) sh^ sot apply with respect to the tranafier of property, and 
if such property is subsequently forfeited, no deduction shall be allowed in respect of such forfeiture. 

(2) Election. An deettoo under paragra^^ (1) with respect to any transfer of property 
shall be made ia such a manner as the Secretary prescribes and ^all be made not later than 30 days after 
the date of such transfer. Such election may not be revoked except with the consent of the Secretary. . 
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MICHAEL GARY CHATZKY • 

A lAW C^tn}EAtK»4 
762 EL FASEO DE SA8ATOOA 
SAN JOSE. CAUFORNU 9S130 
(40S) 37M611 
FAX NO. (408) 379-46S7 


April 10, 1992 

Hr. David Tedder, Esq. 

The Sands Hotel 
3355 Las Vegas Blvd. South 
Las Vegas, Nevada 89109 

Mr. Mlchaei French, Esq. 

Jackson' & "Walker 
901 Main Street 
Suite 6000 

Dallas, Texas 75202 
Dear Mr . Tedder : 

Inclosed please find a copy of each of the following docnraents.,,;;-,^ 


I.) Section 83 TAX OPINIONS addressed to: 

a. .. EAST BATON KODGE DIMI7T;D 

b. , EICHLAND LIMITED 
■ C,. TENSAS LIMiTED ■ 

d, . MOREHODSE LIMITED 

e. WEST CARROLL LIMITED 
£.- ROARING PORK LIMITED 

g. ROARING CREEK LIMITED 


II. ) Private Annuity' Agreements: 

a. PRIVATE ANNUITY ISSUED FROM EAST BATON ROUGE LIMITED TO SAM WYLY 

b. PRIVATE ANNUITY ISSUED FROM TENSAS LIMITEDrTTO SAM WYLY 
o. PRIVATE ANNUITY ISSUED FROM RICHLAND LIMITED TO SAM WYLY 

d. PRIVATE ANNUITY ISSUED PROM WEST CARROLL LIMITED TO SAM WYLY 

e. , PRIVATE ANNUITY ISSUED FROM ROARING CREEK LIMITED TO CHARLES WYL) 
£. PRIVATE ANNUITY ISSUED PROM ROARING PORK LIMITED TO CHARLES WYLY 

g. PRIVATE ANNUITY ISSUED FROM MOREHOUSE LIMITED TO SAM WYLY 

h. PRIVATE ANNUITY ISSUED FROM ROARING CREEK LIMITED TO CAROLlNKOT 

i. . PRIVATE ANNUITY ISSUED PROM ROARING FORK LIMITED TO CAROLIHEJlm;: 

III. ) OTHER 

a. MODEL ASSUMPTION AGREEMENT 

b. TWO I.ETTERS PROM DAVID TEDDER 

1. TO, MICHAELS STORES INC. 

2. TO STERLING SOFTWARE (Regarding the Section 83 Tax Opinion) 


Permapcpt Subcommittee on Investigations 

EXHIBIT #34b 
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PEAnEli,TEE»ffi & CRAVES 

MTOANCrS AT Uwr 


aTTomcE 

lOI AVCNWC. OFTH£ STAAS 
siXTSNTH Fuaon 
LOS AMeCi.CS, CA »09B7 
TCLCMHONC RiSi era>22»7 
FAX mai 


OAAMttC CQUOTT OFF tCC 
lioe TOWN £'£ibvMTNT mom 
Burrc Toe 
ORAHeC. C* B2«e8 
-TEUEFMOMCRIA) •«7<-OITt> 
FAX BST-I 


April 2, 1992 


REFIT ro. 

East Baton Eouge lamited 
One East First Street 
Reno, Hefada 89S01 


Dear Bast Baton Ronge Limi ted: 

You have requested the firm of Pratter, Tedder i Graves to provide 
you with our opinion with respect to the anticipated federal 
income tai treatment relating to the following matters: 

1. Your anticipated federal income tai treatment to you, a 
Eevada corporation, relating to your acquisition and sale of 
Michaels Stores Inc., 200,000 Option (hereinafter referred to as 
Securities) in exchange for your issuing a private annuity to Sam 
Wyly . 


2. Your anticipated federal' income tax treatment that would 
likely apply if you were to subsequently relinquish your 
obligation to pay the private annuity referred to in Paragraph 1 
above, provided that you relinquish such liability by paying the 
assuming party assets of a value worth the equivalent of the 
annuity liability. 

3. The anticipated federal excise tax treatment under 
Internal Revenue Code sections 4371 and following regarding a 
possible subsequent assumption of the obligation to pay the 
private annuity payments by a for sign ' corporation not engaged in 
a trade or business in the United States in exchange for its 
receiving cash or an asset worth the equivalent value of' the 
annuity liability. 

Before we provide you with our analysis of each of these issues we 
wish to make you aweure that this opinion letter is merely an 
expression of our learned views with respect to these issues. Our 
opinion does not command any legal authority and may be rejected 
by a government official, agency, private party, or anyone else. 
Our opinion thus has no binding authority or official status of 
any kind, type, or character. We cannot assure you or anyone else 
that the opinions and conclusions contained in this opinion letter 
will be sustained by the Internal Revenue Service, any court of 
law, or anyone else. Our opinions represent our views on these 
issues, but they do not represent our guarantee that they will be 
followed Dr accepted by an-yone else. 

In addition, our opinions do not cover or address any issues not 
covered herein. 
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our opinions are based on the status of the federal income tax law 
as of the date of this written opinion. The tax_ laws change 
rapi‘dly'i"5nd‘'shouidr'’th5rer-be-anycbange-iii' the- appl-tcable l-aw^ or 
the facts and circumstances relating to the erents described 
herein, the opinions expressed herein necessarily require a 
reevaluation in the light of such changes. 

There is no assurance that the Internal Revenue Service or anyone 
else will not raise issues that have not been addressed herein. 

For the sake of brevity, our discussion of the applicable legal 
principles will omit certain cases and other authorities that may 
apply to the facts and circumstances of these matters. We will 
take them into account in issuing this opinion letter, however. . 

In the event any change impacts on the tax principles or laws 
applicable to our opinions herein, we specifically disclaim any 
undertaking or obligation to advise you or anyone else of any such 
changes which may hereafter occur. 

our opinions are based on the correctness of the facts and 
circumstances set forth herein. 

The Internal Revenue Service and applicable courts possess the 
ability to challenge the legitimacy and reality of an entity or a 
transaction and can claim that an entity or a transaction are 
something other than what the parties intended them to be. 
Government authorities can recharacterize a transaction into 
something other than what the parties intended. 

There are numerous instances when the Internal Revenue Service, 
courts or judges are in error. They are not infallible. They can 
thus misread ox misapply the legal principles involved in the case, 
leading to a tax result that may be contrary to what the taxpayer 
anticipated, and leading to a tax result that may be wrong. 

The Internal Revenue Service, and the courts generally examine the 
Substance and business purpose and economic reality behind a 
transaction in a very careful manner to determine if the 
transaction is genuine and is to be granted recognition in the form 
presented for tax purposes. 

Consequently, we need to caution you that tie Internal Revenue 
Service, or a court might view tie transactions that are the 
subject of this opinion letter in a manner differently than either 
you or I would view them, nonetheless, it is our opinion that the 
anticipated and intended transactions and entities described herein 
are more likely than not to be given recognition as being treated 
in the manner expressed herein. This view will be enhanced by the 
proper operation of the entities and transactions to comply with 
their intended consequences. 

You should be aware that the Internal Revenue service can charge 
interest on tax deficiencies and can impose numerous penalties if 
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it disagrees with the tax treatment of the reported transactions j, 

’OUT view 'based' air "the infoxaatitm presented - to us- as- 
expressed herein that it is more likely than not that the 
anticipated federal tax treatment relating to the matters discussed 
herein will be as we opine herein. 

OPINIOX AKD ANAl.t5XS OF THE FEDESM. IHCOHE TAX C01tSEQ1}E31CE5 ZKhl 
ftSE LIKELI TO APPIX TO THE TR4NSACII0HS DESCRIBED BEIOW: 

a. The anticipated tax trea-tment relating to jour acquisition 
and subsequent sale of Securities in exchange for jour issuing a 
private annuity on the life of Sam Wyly. 

Because there could be an unending list of possible factual 
circumstanoes regarding your purchase, ownership, and sale of the 
Securities in exchange for your issuing a private annuity, this 
opinion will only address your anticipated income tax basis with 
respect to such security interests. 

Upon acquiring the Securities, you need to determine your income 
tax basis. 

The income tax basis rules pertaining to the party contractually 
obligated to make the private annuity payments are discussed in 
depth in Wamick, 19S-3rd T.M. Private Annuities at pages A-28 and 
A-29. These rules are predicated upon the principles set forth in 
Revenue Ruling 55-119. 

Under - this ruling, your unadjusted income tax basis equals the 
value of the annuity as of the date in which the annuity agreement 
is executed, assuming that ■there is no gift element involved. 

It is our understanding that no gift element is involved in this 
transaction. 

In' the event the Securities are sold at a gain prior to the 
annuitant's death, your tax basis is equal to tbe total of the 
amnuity payments made to the date of sale, plus -the actuarial value 
of the annuity payments that are yet to be made under the annuity 
agreement. If the Securities are sold at a loss prior to the 
annuitant's dea-th the tax basis equals the total of the annuity 
payments actually made as of the date of sale. If the selling 
price is less than the basis for gain but greater than the basis 
for loss purposes neither a gain nor a loss is recognized on your 
sale of the Securities. 


If the Securities .are sold after the annuitant's death, your basis 
for determining either gain or loss is equal to the total of the 
annuity pa-yments which were made under the annuity contract. 

If the Securities are sold before the annuitant's death, you remain 
obligated to make annuity payments to -the annuitant. If gain were 
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recognized on the sale, then, because the actuarial value of the 
annuity was used by you in calculating your tai -basis, you had, in 
■ 63 sen'cs',''alTBady't'a]cen-iiito-account--the- future annuity -paymeafes to 
be made under the annuity agreement using the actuarial values 
based on the anticipated life expectancy. Thus, the annuity 
payments made after the sale do not have a tax consequence to you 
until the total of such annuity payments exceeds the actuarial 
value that was used by you to calculate your gain, whereupon each 
annuity payment thereafter represents a deductible loss to you. 
However, if the annuitant dies before the after-sale payments equal 
the actuarial value of the annuity, then you will have taxable 
income in the year of the annuitant's death equal to the difference 
between the actuarial annuity value which was used by you in 
computing your taxable gain on the sale of the Securities and the 
total annuity payments made after the sale. (Thus, this "windfall" 
to you would not go untaxed. ) 

If you recognized a loss on the sale of the Securities, your tax 
basis would be merely the total of the annuity payments made prior 
to such sale, and you would not have been credited for any annuity 
payments you made after the sale. Consequently, each post-sale 
annuity payment made by you after such sale would generate a tax- 
deductible loss to you. 

If you recognized neither a gain nor a loss on the sale of the 
Securities, then no loss would be recognized by you on further 
annuity payments until the total of all annuity payments -made (both 
before and after the sale of the Securities) equals the amount 
realized by you from the sale. Thereafter, each anniiity payment 
represents a tax-deductible loss to you. 

after the annuitant's death, if the total of all aumuity payments 
is less than the amount realized by you on the sale of the 
Securities, the difference is taxable income to you in the year of 
the death of the annuitant. 

To circumvent this potentially large tax' consequence, you might 
want to have another party assume your private annuity obligation 
in exchange for your payment of assets having an offsetting 
equivalent value. This will be discussed immediately below. 

It is our opinion that it is more likely than not that the federal 
taxation method set forth in Revenue Ruling 55-119 as described 
above will be applied on the transactions described in this section 
of O'er opinion. 


B. Tour anticipated tax treatment it you subsequently 
relinquish your, obligation to pay the private annuity referred to 
In Paragraph 1 above, provided you relinquish such liability by 
paying the assuming party assets of a value worth the equivalent of 
the annuity llahillty being relinquished. 

you have requested us to provide you with our views as to your 
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anticipated federal income tax consequences , relating to the 
situation, in which you would enter into a contract with a ' foreign 
corpof afidii' wKIclf aoeS' Bot'afid"vfiir'not"'eBgSfS‘"ia' Istcsinegs iir the' 
United States, and does not and will not have an office in the 
United States or an agent in the United States, under which this 
foreign corporation would agree to assume the obligation to pay the 
private annuity to the annuitant in exchange for its receiving 
offsetting assets equivalent to the value of the annuity liability 
at the time of such transaction. 

Under such circumstances and provided the value of the cash and/or 
other assets exchanged by you equals the value of the annuity 
obligation at the time of such transactions, it is our opinion, that 
it is more likely than not that there should be no federal income 
tax consequence to you as you have incurred no economic gain or 
loss. 

Thereafter, the death of the annuitant would likely not produce a 
federal tax consequence to either yourself (as you no longer owed 
the annuity obligation) or to the foreign assumption corporation 
(as it would not be subject to U.S. taxation), under the 
circumstances set forth above. 

However, this approach is rather novel and the tax conseguences are 
not free from doubt. It is our opinion that it is more likely than 
not that the assumption of the private annuity liability prior to 
the annuitant's death under the circumstances described above will 
be nontaxable to you as noted above. 

C. The foreign corporation is not an insurer or reinsurer as 
those terms are properly defined and applied under Internal Revenue 
Code Sections 4371 and 4372, and therefore will not be subject to 
an excise tax if thereafter it subsequently assumes the obligation 
to pay the private annuity in exchange for assets worth the 
ocpiivalent of the value of the annuity liability. 

you have indicated it is possible that, in the future, a foreign 
Corporation which does not engage in a trade or business in the 
United States will enter into a contract with you under which it 
will assume the obligation to pay the private annuity described 
above in exchange for assets worth the equivalent of the then- 
present value of the annuity liability. 

Under the circumstances herein set forth, it is our opinion that it 
is more likely them not that such foreign corporation will not be 
subject to an excise tax under Internal Revenue Code Sections 4371 
and 4372 for the foregoing reasons: (1) the foreign corporation is 
not an "insurer" or “reinsurer"; (2) the assumption of the payments 
of a private annuity in exchange for assets worth the equivalent of 
the present value of the annuity liability is not an assumption of 
a risk classifiable as a risk assumed by an "insurer" or 
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"reinsurer" under the proper terminology and customary usage in the 
insurance industry; and, (3) according to the legislative of 
rift'srnut'Eevsmweode' Secti-on-43-7iy -the -statute- applies -to -foreign- 
entities engaged in the trade or business of insuring against, or 
with respect to, hazards, risks, losses, or liabilities within the 
Onited States and the foreign corporation in this anticipated 
situation is not engaged in such a trade or business and does not 
intend to become engaged in such a trade or business. Therefore, 
it is our opinion that it is more likely than not that the foreign 
corporation is not an insurer or reinsure r , and has not assumed a 
risk as aui insurer or reinsurer for purposes of Internal Revenue 
Section 4371, and therefore will not be subject to an imposition of 
an excise tax under Internal Revenue Section 4371. 

Internal Revenue Code Section 4371, in pertinent part, imposes a 
tax "on each policy of insurance, indemnity bond, annuity contract, 
or policy of reinsurance issued by any foreign i , ngu , tg r or peinsufer 
[emphasis added]...". 

Internal Revenue Code Section 4372(a) defines a a foreign insurer 
or reinsurer as "...an insurer or reinsurer who is a nonresident 
alien individual, or , a foreign partnership, or a foreign 
corporation. The term includes a nonresident alien individual, 
foreign partnership, or foreign corporation which shall become 
bound by an obligation of the nat-ure of an indemnity bond." 

Therefore, for the excise tax to apply to an "annuity contract" or 
"policy of reissuance," it must be issued by a "foreign insurer or 
reinsurer . " 

Such is not the case here. 

Neither the Internal Revenue Code nor the regulations thereunder 
nor the judicial taxation field decisions and Internal Revenue 
Service rulings clearly define the terms "foreign insurer or 
reinsurer." Consequently, we have looked to the leading treatises 
on insurance law and state court decisional law for assistance in, 
defining such terms. 

We have located no definitive case, ruling, or authoritative 
commentary that indicates that the excise tax imposed by Internal 
Revenue Code Section 4371 applies in the Private annuity context. 

According to Black's Law Dictionary (Sth Edition), insurer is 
defined as "[T]he underwriter or insurance company with whom a 
contract of insurance is made. The one who assumes risk or 
underwrites a policy, or the underwriter or company with whom a 
contract of insurance is made." 

Appleman on Tn.surance Law and Practice further defines the terms in 
Section 7001: "[AJn ’insurer’ is one who assumes risk or 
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underwrites a policy, or the underwriter or oqnipany with whom ^a 
contract of insurance is made.” 

It is thus our opinion that the proper and appropriate use of the 
term insurer is that it applies to an underwriter or an insurance 
company ai °ne who assumes risk as that term is defined. 

The foreign corporation is clearly not such an insurance company or 
underwriter. It will not be licensed or authorized to engage in 
the insurance business. Therefore, it will not meet the generally 
accepted definition of an insurer or reinsurer unless it is an 
entity which assumes a risk as an insurer. 

An annuity is not a contract or an instirument of insurance risk. 
Furthermore, the foreign corporation is not issuing the annuity as 
it is merely assuming the obligation to pay the anntiity. 

Consequently, the foreign corporation should not be classified as 
an insurer under the generally accepted meaning of such term. 

Thus, it is more likely than not that a foreign insurer or 
reinsurer referred to in Internal Revenue Code Sections 4371 and 
4372 pertains to an underwriter or insurance company with whom a 
contract of insurance is made, and the foreign corporation, under 
the circumstances presented to us, is not such a company or 
underwriter. 

Thompson, on Reinsurance. 4th Edition, page 639, states: "... 

insurance is a protection against loss or liiility He pays the 

insurance company a premium - He becomes insured with this insurance 
company which is called the direct-writing company . A policy is 
delivered to him which is his contract with his insurer . -The 
person or company insured by the direct- writing company is 
referred to^ in discussions as the insured . the_ assured , the 
original insiired or the nr-imitive assured . The original or primary 
insurer is obligated directly, to his insured or policyholder". 

An entity which assumes a risk as an insurer is an entity which 
makes, issues, continues, or renews instruments in the nature of an 
in sura nee policy or in the nature of an indemnity bond . For 
emaraple. Couch on Tnsiirance 2d Section 1:2 pp. 6 states: "[T]he 
primary requisite essential to a contract of insurance is the 
assumption of a risk of loss and the undertaking to indemnify the 
insured against such loss.” Therefore, it is likely that Internal 
Revenue Code Sections 4371 and 4372 refer to foreign 'insurance' 
companies that are engaged in the business of assuming risks, 
issuing instrxunents in the nature of indemnity bonds, insurance 
policies and other instruments customarily issued by an insurer. 

The foreign corporation is not such an entity and does not engage 
in foreign insurance transactions and does not issue instruments 
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customarily issued by an insurer. As a consequence, it is our 
opinion that it is more likely than not ^that the forei^ 
eo-rp 0 -rat-ioE--is net assuming- -the-riak. of.. an. insurer, .and .thus _^11 
not be treated as an insurer when it assumes the obligation of the 
private annuity payments in exchange for assets worth the 
equivalent of the present value of the annuity liability. 

Appleiuan on Insurance Law and Practice Section 81 states: «[A]n 
annuity is usually defined as being an obligation to pay a stated 
sum, usually monthly or annually, to a stated recipient, such 
payments to terminate upon the death of the designated 
beneficiary.” Appleman citing Corporation Comn'n v. Equitable Life 
Insurance Society of O.S. . 239 P.2d 360 (1952) in footnote 1 also 
states that "[IJnasmuch as annuity contracts do not insure against 
loss by reason of death of insured, but rather constitute 
investment of funds to be paid in installments during life of 
annuitant, annuity contracts are not a ’risk’ based on contingency 
of loss . ..Since annuities are not policies or contracts of 
Insurance (emphasis added), payments therefor are not generally 
regarded as premixms even though so called. " 

Couch on Insurance 2 in Section 1:20 in footnote 15 citing 
Prudential Insurance Co. v. Howell 29 NJ 116 (1959) finds that 
"{TJhe risks assumed under life insurance policies and under 
annuity contracts are diametrically opposite inasmuch as life 
insurance involves the traditional elements of insurance, namely, 
shifting of risk of loss and distribution of risk of loss over a 
broad base whereas annuity contracts are basically investments." 

Thus, it is more likely than not that the foreign corporation does 
not fit within the statutory definition of an insurer because it is 
neither em underwriter nor an insurance company engaged in the 
trade or business of assuming risks. It is also our opinion that 
it is more likely than not that the foreign corporation is not, 
assuming such a risk when it assumes the private annuity payment 
obligations in exchange for assets worth the equivalent of the 
value of the annuity liability, and thus is not an insurer under 
internal Revenue Code Section 4371.' 

The legislative history of Internal Revenue Code Section 4371 is 
consistent with this understanding. 

The terms insurer and reinsurer referred to in the Committee 
Reports for Internal Revenue Code Section 4371 substantiate that 
our above analysis is consistent with the intended applicable 
meanings of such terms under Internal Revenue Section 4371. 

The Committee Reports on Public Law 101-239 and Public Law 100-203 
which amended Internal Revenue Code Sections 4371 and 4372 refer to 
the term 'risk' in the context of foreign insurance companies 
effectively connected with the conduct of an insurance business in 
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the Onited States or in the context of foreign insirrance companies 
Issjiing policies or instpnoeats in the nature of' an indemnity bond. 


The CoBimittee Reports do not include other applications of the term 
insiirer other than those applications in the insurance company 
context. There are several points in the conference agreement in 
which the Committee Report evidences their concerns regarding the 
application of the use of the forthcoming Internal Revenue Code 
Section. The conference agreement In the Conference Committee 
Report for the Coamiittee Report on Public haw 100-203, states that 
the agreement shall "provide regulatory authority to address the 
treatment of foreign insurance company investments in U.S. 
subsidiaries. . .Under the conference agreement, foreign source 
income that is attributable to a U.S. trade or business of a 
foreign property and casualty insvirance company is treated as 
effectively connected with that trade or business." 

The conference agreement indicates the intent and purpose behind 
Internal Revenue Code Section 4371 was to apply an excise tax to 
foreign insurance coiqjanies engaged in a 'U.S. trade or business. " 
Several factors are cited by the Treasury Department in support of 
this view. Pirst, the provision applies to life insurance 
companies and property and casualty insurance companies in a manner 
substantially similar to present law rules covering only life 
insurance companies. . .Second, the provision attributes to a foreign 
insurance company an amount of assets determined by reference to 
the assets of comparable domestic insurance companies, thus 
reasonably measuring the amount of assets that the U.S. trade or 
business of a foreign insurance company would be expected to have 
were it a separate company dealing independently with non-O.S. 
offices of the foreign insurance company. . .The conferees understand 
that the provision governing foreign insurance companies solves a 
statutory problem in the context of the broader issue: measuring 
the U.S. taxable income of a foreign corporation that is 
effectively connected with its U.S. trade or business." 

Under the facts presented to us, the foreign corporation will not 
be engaging in business as a foreign insurance company and 
therefore will not be subject to the excise tax under Internal 
Revenue Code Sections 4371 and 4372. The foreign corporation is 
neither assuming a risk of loss as an insurer nor is it in the 
business of making, issuing, renewing, or continuing insurance 
policies or underwriting a policy with whom a contract of insurance 
is made as a reinsurer. Therefore, it is more likely than not that 
the foreign corporation does not meet the statutory definition of 
insurer and will thus not be subject to the excise tax under 
Internal Revenue Code Section 4371. 

The involvement of the foreign corporation will be limited to Its 
assumption of the private annuity agreement in exchange for its 
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receiving assets worth the equivalent of the value of the annuity 
liability.. The private annuity agreement will- be issued by you, 
arid you axe not an insurer engagea in' th'S' business of customarily 
issuing insurance policies or annuities, and you are contractually 
barred from issuing additional annuities under Section XXIII of the 
Private Annuity Agreement. 

Thus, under the foregoing analysis, the foreign corporation first, 
is not an insurer as that term has been properly defined and 
applied according to the statute's legislative history, and second, 
is not assuming a 'risk' as an insurer as that term is properly 
interpreted by authorities in the insurance field. 

Under Internal Revenue Code Section 4372<a)_, a foreign insurer is 
also defined as a nonresident alien individual, a foreign 
partnership, or foreign corporation which shall become bound by an 
obligation of the nature of an indemnit y bond. 

The foreign corporation will not become contractually bound by an 
obligation in the nature of an indemnity bond. 

Appleman on Insurance and Practice Section 7001 states: 
"[I Indemnity has been considered an essential element of a contract 
of insurance, so that a contract which does not possess this 
element has been held not one of Insurance . " Appleman further 
states in Section 7003 that "[A] contract which _ requires an 
indemnitor to indemnify the indemnitee for losses with which the 
indemnitor had no coimection and over which it had no control would 
be a ' contract of insurance ' * . 


The foreign corporation will not be an indemnitor indemnifying you 
for losses with which it has no connection aind over which it has no 
control. It is our understanding that the foreign corporation is 
merely assuming an obligation and will not secure you against loss 
or damage and will not restore to you, in whole ox in part, by 
payment or replacement for any losses incurred. 

Thus the foreign corporation will not be indemnifying you. 

It is also our understanding that the foreign corporation will not 
be responsible for any reimbursement to you or will it be a party 
to the contract between you and the annuitant. Therefore, 
pursuant to the contract between you and the foreign corporation, 
the latter will be assuming the obligation of the private annuity 
payments in exchange for assets worth the equivalent of the annuity 
liability, and will not be issuing assuming, continuing, or 
renewing an obligation in the nature of an indemnity bond. 

Our examination of case law has disclosed a pair of cases which, 
when read together, clarify the judicial interpretation of the term 
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"inBurance . “ 


These cases have led us to conclude that it would be unlilcely that 
a court would find that the issuance of a private annuity by a 
corporation that it is not engaged in the issuance of other 
annuities or insurance policies (and, thus does not aotuarially 
allocate the risk relating to the private annuity agreement to 
other annuity or insurance contracts) is eguivalent to the 
conduction of business as an "insurer, " and that it would be 
equally unlikely that a court would find that the assumption of the 
private annuity agreement by a foreign corporation that does not 
issue other annuities or insurance policies is to be deemed a 
"reinsurer," as such terms should reasonably be construed under 
Internal Revenue Code Section 4372(a). 

The first case is the case of Professional Lens Plan, Inc, v. Dept. 
of Insurance. 387 So. 2d 548 (1st DCA 1980). In this case, the 
Florida Department of Insurance had issued a declaratory statement 
that a plan whereby optometrists agreed to furnish replacement 
lenses to their patients for an annual fee plus a fixed sum 
representing the costs of the lenses, was actually an insurance 
program. 

The District Court of Appeal reversed the Florida Department of 
Insurance on the basis that the program did not involve any 
assumption of risk, distribution of loss, or payment of premium for 
assumption of risk. (387 So. 2d S4B, 550.) 

Consequently, because in that case the District Court of Appeal 
found that the optometrists ' plan "... did not involve emy 
assxnnption of risk, distribution of loss or payment of premium for 
assumption of risk..*", the plaii was not subject to the Florida 
Insurance Statutes, (387 So. 2d 548, 550.) 

The District Court of Appeal thus held that Professional Lens Plan, 
Inc. was not providing insiurance and was not subject to the Florida 
Statutes regulation insurance. 

In its decision, the court in Professional Lens Plan. Inc, v. Deni. 
of Insurance cited the case of Guaranteed Warranty Com. . Inc, v. 
ex rel. Humphrey . 23 Ariz. App. 827, 583 P.2d 87 (1975). The 
Florida court explained that this Arizona case expanded upon the 
Florida statutory definition of the term "insurance" by indicating 
that normally there are five (5) elements that are present in an 
insurance contract. 

These five (5) elements are: 

(1) no insurable interest; 

(2) a risk of loss; 
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(3) an assumption of the risk by the insurer; ^ 

(4) a general scheme to distribute loss among the 
larger group of persons bearing similar risks; and 

(5) the payment of a premium for the assumption of the risk. 

The court in Professional Lens Plan, Inc, v. Dept, of Insurance 
stated that a patient may obviously have an "insurable interest" in 
his or her contact lenses, and there may be a "risk of loss" of 
such contact lenses; however, the remaining three (3) elements of 
an Insurance contract were not present in that case, according to 
the court. 

The court found that there was no contractual obligation or duty 
between Professional Lens Plan, Inc. and the patients. The court 
then stated: "This determination alone would, in our opinion, 
dispose of the contention that Professional is engaging in a 
business of 'insurance.'" (387 So. 2d 548, 550) 

The court held in Professional Lens Plan, Inc, v, CSEt..« Sl 

Insurance ■ 3B7 So. 2d 548 (1st DCA 1980) that the contract between 
the optometrist and the patient was not an indemnification 
contract, but rather was a contract that provided for the purchase 
of additional or replacement contact lenses. 

In our situation neither you nor the foreign coloration are or 
will be engaged in the insurance business, and neither you nor the 
foreign corporation will issue or assume additional annuity 
contracts beyond the one which is the subject of this opinion 
letter. 

Consequently, there is an absence of a "general scheme to 
distribute the loss among the larger group of persons bearing 
similar risks." 

In our situation there is likewise the absence of "the payment of 
a premium for the assumption of risk." 

Therefore, in our situation the presence of all of the "five (5) 
key elements that are present In an insurance contract" is lacking, 
and neither you (the issuer of the private annuity) nor the foreign 
corporation (the party that will possibly contractually assume the 
private annuity liability from you) will be engaged in issuing an 
insurance contract as that term is defined in the common law. 

As the court in Professional Lens Plan. Inc, v. Dept, of Insurance , 
387 So. 2d 548 (1st DCA 1980) held that the contract between the 
patient aind the. optometrist was not an indemnification of contact 
lenses agreement, but was merely a contract providing for the 
purchase of additional or replacement contact lenses, so would it 
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be likely for a court in our situation to find .that the contract 
be-twean.you.and. the aanuitaBt.was not ,iadejBiu_fic^ion_agreenieat- 
-it was a private annuity agreeaent, and it would" be equally liKely 
in our opinion that a coxUrt will find that the contract between you 
and the foreign corporation is not an insurance agreeaent, or a 
reinsurance agreeaent, or an indemnification agreement — it will be 
an assumption of private annuity liability agreeaent without a 
prei^ua feature being present. 

Therefore, it is our opinion that it is more likely than not that 
the foreign corporation will not be classified as an insurer for 
federal excise tax purposes. 

It is also our opinion that the foreign corporation is not a 
foreign reinsurer as that term is properly defined and applied 
under Internal Revenue Code Sections 4371 and 4372(a), and 
therefore will not be subject to an excise tax as a foreign 
reinsurer under the aforementioned Internal Revenue Code s^tions. 

Much confusion exists regarding the definition of the term 
reinsurance. The term has been used erroneously and applied 
indiscriminately in various situations. 

According to Appleman on Insurance Law and Practice , Section 7681: 
"Reinsurance, to an insurance lawyer, means one thing only - the 
ceding by one insurance company to another of all or a portion of 
its risks for a stipulated portion of the premium, 
in which the liability of the reinsurer is solely to the reinsured, 
and handles all matters prior to and subsequent to loss. The true 
reinsurer is merely an insurance company or underwriter which deals 
with other insurance companies as its policyholders " 

Additionally, Couch on Insurance 2d Section 80:1 states that the 
reason "[MJuch confusion exists in the law as to the definition of 
reinsurance [is] because of the failure to distinguish three 
situations: (1) sucoessioa; (2) novation; and (3) additional 
security for the additional undertaking. . . The mere fact that there 
has been a transfer of assets to a successor corporation does not 
establish that, there has been a reinsurance contract or an 
assumption of liability to the original insureds. " 

For example, it is our understanding that the foreign corporation 
will assume the obligation of payment of only one (1) private 
annuity transaction in exchange for receiving assets of an 
equivalent value and is not receiving an additional premium for 
such transaction. It is also our understanding that there will not 
be any sharing of risk between you and the foreign corporation as 
a reinsurer. 

The foreign corporation is neither issuing the private annuity nor 
reinsuring the private aimuity on your behalf and therefore is not 
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engaging in transactions as an insurer or reinsurer. 


according to Kenneth Thompson, Reinsurance 4 th Edition , pp 6 a 
reinsurance transaction is defined as a ■ "...relationship 
established between two parties, which is based 'primarily on 
contract or understanding whereby one party, called the reinsurer, 
in consideration of a prenium paid the reinsurer, agrees to 
indemnify under certain terms and conditions, another party, the 
reassured, against a risk previously assumed by the latter, the 
direct writer, in its primary Insurance covering the original 
assured. " You are issuing -the private annuity on exchange for the 
equivalent of the present value of the annuity liability, and will 
not receive a premium in consideration for assuming a 'risk' as 
that term has already been properly defined. The foreign 
corporation is likewise not receiving a premium in consideration 
for it assuming the obligation to make the annuity payments. 
Further, no primary insurance exists in your situation. 


Thus, the foreign corporation is neither an insurer nor a reinstirer 
as that tern is properly used and referred to in the legislative 
history for Internal Revenue Code Sections 4371 emd 4372. 


It is -thus our opinion that it is more likely than not that the 
anticipated transaction between the foreign corporation and you is 
not a reinsurance transaction as that term has been defined. 


It is our understanding that the foreign corporation will not 
assume your financial responsibilities to the Annuitant for your 
past conduct. It is our further understanding that the foreign 
corporation's agreement to assume your obligation to pay private 
annuity in exchange for assets worth the equivalent of the present 
value of the annuity liability will not be in the nature of a 
reserve for the annuity, or a premium in the nat-ure of a 
reinsurance transaction. It is also our understanding that the 
foreign corporation will not indemnify you for any claims against 
you and will not assume a risk if you should become insolvent. 

While we believe that it is more likely than not that the foreign 
corporation will not be subject to a one (1) percent excise tax 
under Internal Revenue Code Section ■ 4371, we wish to make you 
aware of Revenue Ruling 80-95 in which a foreign insurer was 
subject to the excise tax under Internal Revenue Code Section 4371 
under an arrangement between the foreign corporation and a D.S. 
corporation that was characterized as being similar to one of 
reinsurance . 

The facts of -this Revenue Ruling are as follows: A domestic 
corporation which maintained disability plans for its 0.S. citizens 
or resident employees and former employees entered into a contract 
■with a foreign insurer which was neither doing business nor 
authorized to do business in the U.S. In return for an 
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actuarially oonputed annual payment, ttie insurer, wbich was not 
party--to--'bhe- pl-ansT-lndeninliiad..tl3S..corppratlpn_for all _re(jiiir^ 
payment plans. She insurer incurred no liability to tEe empfoyees 
and was neither responsible for plan performance failures nor for 
the application or disposition of money paid to the coloration 
under the contract. The insurer had the right to audit claims 
against the plans and to protest what it felt were ln^iroper 
payments. Under these facts, the foreign insurance company was 
determined by the Internal Revenue Service to be subject to the 
ercise tax imposed on foreign insurance engaged on the reinsurance 
of United States risks. 

Under the facts presented in Revenue Ruling 80-95, the foreign 
corporation was obliged to indemnify the domestic corporation for 
losses sustained by the domestic corporation under the disability 
plans; thus the risk assumed by the foreign corporation under tte 
contract was the same as the risk borne by domestic corporation 
under the disability plans. The fact that the domestic corporation 
had passed its risk to the foreign corporation did not change the 
nature of the , risk. The arrangement was similar to one of 
reinsurance in which the primary insurer transferred some or all of 
the risk it had assumed to a second insurance company. 

It is our opinion that the facts in your situation are 
substantially different from the facts described in Revenue^ Ruling 
80-95, and your transaction would thus not be recharacterized as 
reinsurance. In your situation, it is our understanding that there 
will be no sharing of risk, no payment of a premium in 
consideration for the assumption of the obligation for the payments 
of an annuity, and no element of control retained by the you with 
respect to premium payments, auditing claims, or indemnification 
guarantees. Thus, the proposed factual situation materially 
differs in your situation from the facts and circumstances set 
forth in Revenue ruling 80-95. 

It is oiir understanding that the contract between the you and the 
foreign corporation is a transaction at arm's length under which 
the foreign corporation will agree to assume the obligation to pay 
the private ainnuity in exchange for the receipt of offsetting 
assets worth the eqiiivalent of the present value of the annuity 
liability. 

As a transaction at arm's length in which a private annuity is 
exchanged for assets of an equivalent value of the eumuity's 
estimated liability is not of the type of anticipated obligation of 
the nature of an indemnity bond or the type of transaction carried 
on by an insurer or reinsurer as contemplated under Internal 
Revenue Section 4371 and 4372. It is our opinion that it is more 
likely than not. that if the foreign corporation is involved’ in an 
arm ' a length transaction with you to pay a private annuity in 
exchange lor the receipt of assets of equivalent value to the 
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annuity liability, and the foreign corporation is not engaging in 
4aBiH?±-ng-oE-xainsuring..property,_aBd is not bound by any obligation 
to you in the nature of an indemnity bond then’’ there” wii 1 not be SK' 
excise iaposed on such a transaction. ^ 


COIICX.1IDIB8 REM&RXS 

The accuracy of the opinions expressed herein are dependent on the 
actual facts and circumstances and the application of the relevant 
legal principles thereto. We are aware that a portion of our 
opinions e^ressed herein are predicated upon future activities and 
transactions. We recommend that you carefully review the 
appliccible law to such transactions prior to their implementation. 

Respectfully Submitted, 

Pratter, Tedder S Graves 


^ Bavid Tedder, 

attomey-at-Law 
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214B9182<tS. 


Februaty 3, 1993 



. F-344 T-192 P-001/002 FEB 03 '93 12:53 


Menno to: David Tedder, Mike Chatzky, Bob Bere. 
CO. Mike French /• , > 

From; Shari Robertp|i ^ 

Re: Tax Cotnpllar 





I would like to hear from om you this week or early next week regardlr^ 
the following tax compliance issues. 


Lome House needs advice on the tax compliance Issues that must be met. 
Will you please confirm that the following forms should be filed and 
advise us of any other forms that must be filed. Additionally, could you 
please recommend a CPA to do the tax compliance work. 


Entities: 

Domestic Corporation 
West Carroll Limited 
East Baton Rouge Limited 
East CarroU Limited 
Maroon Limited 
Morehouse Limited 
Tensas Limited 
■-ittle Woody Limited 
Richland Limited 
Roaring Fork Limited 
Roaring Creek Limited 


Owner, Foreign Corporation 
West Carroll Limited (lOM) 

East Baton Rouge Limited (iOM) 
Ea^ Carroll Limited (IOM) 
Rugosa Limited (IOM) 
Morehouse Limited (IOM) 
Tensas Limited (IOM) 

Little Woody Limited (IOM) 
Richland Limited (IOM) 

Roaring Fork Limited (IOM) 
Roaring Creek Limited (IOM) 


Form 5471 must be filed by each Foreign Corporation reporting activities 
with related parties. 


Form 1 120 would be filed by each domestic corporation. Since the balance 
sheet starts at 0, Is capitalized with $10, purchases options and acquires 
annuity liability, sells options with annuity liability to foreign systems, 
the balance sheet comes back to Cash $1 0, Capital $1 0. is a return 
necessary? We would also Ilka your thoughts on when to llquidale these 
corporations. 


permanent Subcommittee on Invesllgalions 

EXfflBIT #34c 
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2148918245 10TH FLOOR 


■ F-3<M T-192 P-002/002 FEB 03 ’93 12:54 


Does Lome Hcaise have any requirement similar to Form 5471 to report 
Grantor and Non-Grantor Trusts settled by US citizens? Or is this 
r^rting solely done by the settlor on Form 3520 Initially and therealter 
annually on Form 3520-A. Do we tile 3520-A on both grantor and non-grantor 
trusts? 

One of the Grantor Trusts has an interest in a US partnership. Is there 
any form similar to Form 5471 that must be (lied? The Grantor trust 
will receive a K-1 from the U.S. partnership which is includable In 
Sam’s return. Is this K-1 information filed on any return by the Grantor 
Trust? Does the Grantor Trust need a US federal ID #? 
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CHATZKY ANB ASSOCIATES 

A LAW (XWPQ&ATKW 


MCHiUa. G. CBATtlCY 
Kani;.SC3K»^ 
SnrSEN E- CaUREKY 

GRACE G. CBnKG* 



S88P1COSneCTSHlEEr,SDnE3M MMaHOtWLOC 

LA JOLLA, CALIFORNIA 92107 SANJOSaCALD 

TELEPSQNEj {<19> 4S6'AliS TBlArBOME: (« 

PACSIMILX: (619!) 4S«099 RACSiMEJfcW 


February 22 , 1996 

The Tallulah International Trust 
c/o Lome House Trust Limited, Trustee 
Castletown, Isle of Man 
British Isles 


Dear The Tallulah International Trust: 

You have requested the law firm of Chatzky and Associates, A Law Corporation to review 
and comment on the proposed sale of compensatory “Nonqualified Options" herein defined 
and identified in Schedule A, in exchange for a private annuity, with such sale to occur during 
the 1996 taxable year for United States income tax purposes and United States income 
withholding tax purposes. 

Before we provide you with our analysis of these issues we wish to make you aware that this 
memorandum is merely an expression of our learned views with respect to these issues. C^r 
opinion does not command any legal authority and may be rejected by a government ofitcial, 
agency, private parry, or anyone else. Thus, this memorandum^has no binding authority or 
official status of any kind, type, or character- We cannot assure you or anyone else that the 
opinions and conclusions contained in this opinion letter will be sustained by the Internal 
Revenue Service, any court of law, or anyone else. Our opinions represent our views on these 
issues, but they do not represent our guarantee that they will be followed or accepted by 
anyone else, and we expressly disclaim any responsibility or liability in the event our views 
are not followed or accepted. 

In Edition, this memorandum does not cover or address any issues not expressly covered 
herein. This memorandum is strictly limited to our interpretation of the United States federal 
income tax consequences that arc likely to arise as a result of the proposed iransaaion 
described hereinbelow. 
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This memorandum is based on the status of the pertinent United States tax laws as of the date 
in which this memorandum is written. The tax law changes very rapidly, and should there be 
any change in the applicable law or the facts and circumstances relating to the events described 
herein, the opinions expressed herein would necessarily require a reevaluation in the light of 
such changes. Additionally, pending legislation presently exists that if enaaed might impact 
the proposed transaction and the tax consequences pertaining thereto. 

There is no assurance that the Internal Revenue Service or anyone else will not raise issues that 
have not been addressed herein. 

For the sake of brevity, our discussion of the applicable legal principles will omit certain cases 
and other authorities that may apply to the facts and circumstances of these matters. We will 
take them into account in issuing this opinion, however. 

In the event there is any change in the tax principles or laws applicable to our opinions herein, 
we specifically disclaim any undertaking or obligation to advise you or anyone else of any 
such changes that may hereafter occur. 

Our opinions are based on the correaness of the facts and circumstances set forth herein, and 
our understanding that the factual scenario set forth hereinbelow is complete, accurate, true, 
and correct. 

The Internal Revenue Service, other government agencies, and courts each possess the ability 
to challenge the legitimacy and reality of an entity or a transaction and can claim that an 
entity or a transaaion are something other than what the parties intended them to be. 
Government authorities can recharacterize a transaction into something ocher than wh;u the 
parties Intended. 

There are numerous instances when the Internal Revenue Service, judges or juries are in error. 
They are not infallible. They can thus misread or misapply the legal principles involved in the 
case, leading to a tax result or ocher legal consequence that may be contrary to what the 
taxpayer anticipated, and leading to a tax result or other legal consequence that may be wrong. 

The Internal Revenue Setvice, other goveromeacal agencies, and the courts generally examine 
the substance and business purpose and economic reality behind a transaction in a very carehxl 
manner to determine if the transaction is genuine and is to be granted recognition in the form 
presented for tax purposes. 

Consequently, we need to caution you that the Internal Revenue Service, other governmental 
agencies, or a court might view the transactions chat are the subject of this memorandum in a 
manner di^erencly than either you or 1 would view them. Nonetheless, it is our opinion chat 
the anticipated United States taxation consequences that are applicable to the anticipated 
transaction will be as indicated herein. 


2 


CONFIDENTIAL 

PSI00131206 



943 


Our analysis does not address United States, state, municipal or foreign income taxes, 
inheritance taxes, gift taxes, estate taxes, property taxes, sales taxes, use taxes, bulk transfer tax, 
transfer tax, excise tax or any other taxes or duties of any kind, type, or character other than 
the United States federal income tax consequences and income withholding tax purposes 
described hcreinbelow. 

You should be aware that the Internal Revenue Service can charge interest on tax deSdencies 
and can impose numerous penalties if it disagrees with the tax treatment of the reported 
tmnsactions. 

It is our view based on the information presented to us as expressed herein that it is more 
likely than not that the anttdpated federal United States tax treatment relating to the msmers 
discussed herein will be as we opine herein. 


Factual Foundation. 


1. Sam Wyly is a United States citizen and resident who resides in the State of Texas. 

2. Sam Wyly is a director of Michaels Scores, Inc., a Delaware corporation, and might 
also be considered to be an employee for l^al and income tax purposes. 


3. Pursuant to a Non-Statutory Stodt Option Plan Michaels Stores, Inc. has provided Sam 
Wyly, other employees, and key advisors with a proprietary interest in its Company through 
the granting of “non-statutory stock options* which upon exercise permits the option holder 
to purchase shares of Company’s authonzed Common Stock. 


*K 

4. Sam Wyly transferred these options to The Tallulah International Trust, a foreign situs 
grantor trust that is recognized as a “grantor trust" for United States income tax purposes. 


5. You anticipate that The Tallulah International Trust will transfer the aon-statutory 
options to an underlying foreign corporation that is wholly owned by a foreign situs non- 
grantor crust. 


6. It is anticipated that the wholly owned underlying foreign corporation of a foreign 
non-grantor trust will issue a private annuity to The Tallulah Internationa] Trust in exchange 
for the receipt of non-statutory options of an equivalent value. 

3 


CONFIDENTIAL 

PSI00131207 



944 


7. It is our understanding that it is the express intent of the parties to the transaction that 
the value of the non-statutoty options wUl equal the value of the private annmty and that no 
gift or bargain sale or discounted sale price will arise as a result of the tn^action. Further, it 
is our understanding that the private annuity is intended to be issuirf in w amount that u 
equal to the fair market value of the non-statutoty options tha.t are being sold in exchange for 
the private annuity. Neither any gift element nor any "bai^n sale element are mtended to 
be made by you with respect to this private amimty transaction. 


8. It is anticipated that the private annuity payments will not be secui^ by. chargeable 
to, or dependent upon the non-statutory options sold in exchange for the annuity. The 
amount of the annuity payments wUl be based on ie fair market-value of the non.«atutory 
options at the time of the effective date of the Annuity Agreement. 


9. We understand that the private annuity is intended to be xinsccured. There arc 
no security interests, guarantees, specific funds, or other forms of collateral or assurances that 
the private annuity payments will be made by the corporation other chw the mere unsecured 
contractual promise of such corporation that it will make the annuity payments as they 
beoame due under the terms of the annuity agreement. 


10. We further understand that the private annuity payments will not be ch^geable to or 
dependent upon the non-statutory options transferred by The Tallulah International Trust in 
exchange for the annuity. Any income generated by the non-statutory options will belong to 
the foreign corporation outright, and will not be chargeable to the annuity payments. 


U. We understand that the amount of the annuity payments wiU be bas^ on the fair 
market value of the non-statutory options being exchanged for the private annuity at the time 
of the effective date of the Annuity Agreement and will not be b^ed on any income generated 
by the non-statutory options that are being transferred for the priyate annuity. 


12. We also understand that upon the consummation of the Annuity Agreement the 
possession and/or enjoyment of the non-statutoiy options being exchanged for the 
annuity will reside exclusively with the acquiring foreign corpomtion, and The Tallulah 
International Trust will not preserve or reserve any control of any kind or charaaer owr such 
non-statutory options or any income therefrom that would constitute a retained interest in the 
possession and/ or enjoyment of the non-statutory options being exchanged for the prii^te 
annuity. It is thus expressly intended that The Tallulah International Trust will irrevocably 
surrender the enjoyment, control, ownership, and all economic benefits attributable to the 
ownership of the non-statutory options which are sold in exchange for the private annuity. 
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13. It is our understanding that the private annuity paynacnts will contain an interest 
factor in the amount stipulated by the Internal Revenue Service Revenue Ruling that applies 
for the month in which the annuity agreement is entered into. 


14. We understand that the corporation issuing the private annuity is not in the business of 
issuing annuities from time to time, and it will not issue any additional annuities during the 
term of its private annuity ^reement with The Tallulah International Trust. 


15. We further understand that the corporation issuing the private annuity is not a life 
insurance company or a bank and Is not authorized to conduct either the banking business or 
the life Insurance company business and does not intend to obtain such authorization. 


16. We have been advised that there are no outstanding encumbrances on the non- 
statutory options, and consequently we do not express any opinion that relates to this issue. 


17. You have advised us that the non-statutory options, which are the subject maner of 
this letter, are not actively traded on an established market. 

18. You have further informed us that the non-statutory stock options are compensatory 
in nature and were issued to Sam Wyly as part of a stock option plan to compensate key 
advisors of Michael Stores, Inc. 


II. Opinion and analysis of the anticipated 1996 federal income tax consequences that 
arc likely to apply to the proposed sale during the 1996 taxable year of non-statutory 
options to a foreign corporation in exchange for a private annuity under the 
circumstances described herein: 


A. Pursuant to the general federal income tax treatment of property 
exchanged for a private annuity the sale of non-statutory options to a foreign 
corporation in exchange for The Tallulah International Trust’s receipt of a deferred 
private annuity of equivalent value is not a taxable event in the year 1996. 


A private annuity transaaion typically involves the transfer of appreciated property from an 
individual to a family member or a controlled corporation in exchange for a promise to pay a 


5 


CONFIDENTIAL 

PSI00131209 



946 


series of equal payments over the annuitant’s iifedme.^ The promise to pay hy a family 
member or corporation that is not in the business of issuing annuities has no ascertainable 
value, so no gain is currently recognized on the transfer .2 Gain is recognized over the lifetime 
of the taxpayer, which is the term of the annuity. Generally, a portion of each annuity 
payment represents tax-free recovery of the annuitant’s investment contract, a i>ortion 
represents gain on the transfer, and the balance is ordinary income.^ 

The general federal income tax ueatment of property exchanged for a private annuity is 
explained in Research Institute of America Federal Tax Coordinator 2d at Paragraph J-5256 as 
follows: 

"The transfer of property in exchange for an unsecured private annuity is not a taxable 
transaction. Thus, a taxpayer who turns his property over to a member of his family or other 
private individual, or to his own corporation, which is not a life insurance company or a bank 
or an organization which issues aimuities from time to time, in exchange for payments for life, 
has no immediate taxable gain... Although gain is not taxed immediately, the amount of gain 
must be reported ratably over the period of the annuitant’s life expectancy, but only from that 
portion of the annual proceeds which is includible in income under the annuity rules. See 
paragraph J-5256, emphasis is in the original text. 

“The actual transfer isn’t taxable because the promise to make the lifetime payments is 
considered to have no determinable value. It makes no difference if the obligor under the 
private annuity arrangement (i.c., the transferee) is financially sound at the time of the transfer 
since that 'private* transferee is not in the business of granting annuities, his solvency is not 
subject to the supervision and restrictions of insurance compames and banks, and may chan^ 
over the payment period."^ 

A foreign situs United States grantor trust (The Tallulah International Trust) will be 
transferring non-stacuiory options to a foreign corporation wholly owned by a foreign non- 
grantor trust in exchange for the underlying foreign corporation’s issuance of a private 
annuity of an equivalent value. TTie foreign corporation is not in the business of issuing 
annuities from time to time, and will not issue any additional annuities during the term of its 
private annuity agreement with The Tallulah International Trusty and the private annuity will 
be unsecured. The foreign corporation issuing the private annuity is not a life insurance 
company or a bank and is not authorized to conduct either the banking business or the life 
insurance company business and does not intend to obtain such authorization. Under these 
circumstances, it is our opinion that the annuity will more likely than not be taxable as a 
private annuity in accordance with the afo redescribed federal income tax consequences, as 
opposed to its being taxable as a commercial annuity or otherwise. 


2 

3 

4 

5 


CCH Faderal Tax Service ai §A;6 120. 
Id. 


Research Institute of Amenca Federal Tax Coordinator 2d at 


Paragraph J-S2SB (CHabons Omittad) 
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B. The private annuity is not intended to contain a gift or bargain sale 
element, and the excli^nge of non-statutory options for a private annuity of ec^uivalcnt 
actuarial value is likely to lx excluded from federal gift tax. 


The private annuity is intended to be issued in an amount that is equal to the market value 
of the non-statutory options that are being sold in exchange for the private annuity. Neither 
any gift element nor any "bargain sale element" are intended to be made by either you or the 
corporation with respect to this private annuity transaction. 

Research Institute of America Esute Planning & Taxation Coordinator describes private 
annuity gift and estate taxmon implications as follows at Par^raph 26,122: 

"The transfer will not be subject to gift tax as long as the value of the annuity equals or 
exceeds the value of the property transferred. The entire value of the transferred property is 
excluded from the annuitant*s gross estate. If the arrangement is properly structured, the 
value of the transferred property will not be brought back into the estate. In addition, the 
estate administration costs concerning the transferred property are eliminated. Also the 
annuitant will not be subject to transfer tax on any post-transfer appredatioa in the value of 
the property. If the annuitant dies before his tabular life expeaancy, the property will have 
been transferred to the obligor for less chan its true value. While this may be a disadvantage in 
a deal with an unrelated party, the annuitant of a private annuity will presumably be pleased 
to have passed property to a loved one free of transfer tax and for low consideration. 


Warnick, 805 T.M., Private Annuities, at page A-27 states: 

"...[T]he proper method for deciding whether there is a gift is to compare the fair 
market value of the property with the present value of the annuity" under the estate and gift 
tax rules. ^ 


* Wamlek. bps T.M.. Prtvata AnnuTtiM M aaae A.27. Wamck farther explains at P»g« A-J? •«! P«g«i C«A 1 1hiouflh C*A>2 tha 
foUovring: Ganeraliy, piivata annuity MftMctlona attar April SO, 1989 ara conu^M by Inlamal Ravtnua Cada {7S20, which 
DrovWas far an intamat rate which la 120% of lha Fadaral midtann raia under Intamal Ravanua Coda S127<{d)(1) ft)' tha month in 
which tha valuation la mada. Tha Intamal Ravanue Sarvica haa taken the posRlon that Ih^standard Intamal Ravanua Coda S7S20 
annuity actuarial tables should not be used unleu the transfer inaVumant provide* tha annuitant wtih tha dagraa of banaHeial 
anjoymani that is conaistant with tha type of propatty Inlaraat the ataruJard tabios ara deaignad to measure. The Intamal Ravanua 
Sarvica libgatad thia isaua in Shaoto ggf. v Comr.. TX. Memo 1993-483 and tha Tax Court »lrongly found in lha taxpayaTs favor. 
The Internal Revenue Service'* posiSoo n that a tingle life annuity fi^or (T^a A of Estate Tax Ragulabon §20.2D31-7A(dX6) 
could not be used to value die interest of a Sl-year-oid annuitant becauso tha fund wa* intuffldenl to provida a stream of payments 
for ttie 18 yeers of tha annuitanr* '««mme life es^wdaney.' La.. untS age 109. The Intemaf Revenue Servlca imsuccasaWly 
argued dial a betor for a term certain concurrent witti one should be used because the fimd would be exhausted wifen ftHir 
years. 

The Tax Court firmly rejected the Internet Revenue Service’s approach in favor of tha tOJ^ayer. 

In response, the Internal Revenue Service issued regufationi. and In Clf! Tax Regulation {25.7S20'3<bX2l the Internal Revenue 
Service states that i wilt not allow the use of the sUndard 57520 table* If lha fund from which an annuity ia to be paid may 
exhausted before the end of the defined period of the annuity (which, under the actuarial assumptionB of the Internal Revenue Code 
§7520 tables is age 110 for a life interest). 

We caution you that if the foreign corpofatiofl that issuM the annuity haieunder ware to eooiply wrlh these regulations, there Is a 
serious risk that the annuity might be betemtioed to tre 'guaranteed* throughout the aniuitjnfs —drema life et^edancy, thereby 
making the annuity an immedialefy lakable annuity for Unit«l Stat,s Income tax puipoatsl In lurthaianca ol this posjlon the Tax 
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It is our understanding that the fair market value of the aon-statutory options will equal the 
present value of the private annuity, and that a qualified actuary will be retained to calculate 
and verify this. 

Warnick, 805 T.M., Private Annuities, at page A-28 further states that “[tlhe simple ha that 
the value of the property exceeds the value of the annuity should not automatically mean chat 
there has been a taxable gift. Before a finding of a taxable gift, there must be some evidence of 
the transferor’s intent to make a gift."^ 

Additionally, the annuity payments that the forei^ grantor trust reasives must contain an 
interest faaor in the amount stipulated by the Internal Revenue Service Revenue Ruling that 
applies for the month in which the annuity agreement ts effectuated. 

This is very important because the Internal Revenue Service can take the position chat the 
present value of the annuity is less than the present value of the non-statutory options sold in 
exchange for the annuity if the annuity docs not contain an adequate interest rate factor to 
compensate for the time delay to The Tallulah International Trust in receiving its 
consideration for the sale and exchange of the non-statutory options.^ For example, see 
Warnick, 805 T.M., Private Annuities at page A-35 discussing the United States Tax Court 
decision in LaFarg ue Commissioner. 73 T.C. 40 (1979), which was affirmed in part and 
reversed in part by the United States Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th 
Cir. 1982), in which the Tax Court found that the annuity transaction was not taxable as a 
private annuity for among other reasons: 


"...(l^he transaaion was nor based on the actuarial cables and did not include an 
interest factor, and there was a large gap between the present value and the fair market value 
of the annuity. 


Court siaMd in Shaoim gs» v T.C. Memo 1995-483, that IRSJ arguee that uniata th* annuity It ’ptwanfead* 

throughout an annuitanra e«trama Dte axp«ctafl^...lh6 computatiofl of lha annuity's pratant vatua muet Oa mad# on a cata by 
ease basis using a spacaai actuarial factor auppliae by the Intamal Rsvanua Sarviea.* TMt hcoma tax iatua has not yat bean 
ntigaiod. Thus, the avcManes of a gift tax through a ccmplata aempOanea wKh tha ragutationa might ganarsta an immaiflalo 
Income lax. Convamely. lha awoManoe of bM ineenM tax issue by ‘'undarftirxhng* iha condonation lo avoid daair^ lha annuity to 
beeffectivaty "guarantaad'ttiroughoutthaannuitarrt's extrema life expectancy of tha humai^ltfe apan of 1 10 yaars might ganarsta a 
gift tax if the new Gift Tax Regulation is uphaM. Furthermore. Income Tax Regulation $1.7S20-3Q>X?)(0 eanBatiy pnihtika the use 
of a atandaro $7S20 annuity factor if the annully I| expected to exhaust the fund before ihe last poaalM amuAy payment la mate 
in full assuming that the annuitani (Sam Wyly) wU survive until the age of 110 years. Tha Intemai Revenue Servica has also 
promulgated new Sstale Tax Regtetions which are consistent wfth the Gift Tax Regulettona and Income Tax Regutatlons cited 
above. (For example. Estate Tax Regulation $20.7$20^b)(2Ki) requires the fund to be able to pay sB annuity payments In fuH 
under the assumption that Sam Wyfy, the anniRtant, w9l aur>^e until the age of 110 yean, ft la at least arguable that these new 
Income Tax Regulations. OiA Tax Regtetiont, and/or Esiata Tax Regulations w3> be held lo be invaPd si a ccord wKh Ihe reasonlr^o 
of the United States Tax Court m Shaeum gst. v. Comr .. T.C. Memo 1993-483. Because the Tha Talulsh Intemabonal Trust wll 
not retain any mortgage, lien, pledge, or aecurfty hteresl in or with respect to the non*slatutoiy options tiesignated in Schedule 'A*, 
and there is and ahaP be no security or oolat^ ter the payment of the Annuity hereunder, and the ObBgor corporation will not 
establish any security or any fund or other apedflc chergeabla aourca for the payment of Ihe purchase price (being tha Anriufty) 
hereunder' it la question^le whelher that the Internal Revenue Service would te auccassfuf In an itlack that the Annuity la a 
'guaranteed* Annuhy. 

^ In Beattie v Comr . 159 F 2d 788 (6th Cir. 1947} the court held there vna no gift, desp'ite evidenee that tN annuity was worth 
ontY 30% of the value of the property, because there was no evidence of the transferer’s intent to make e gift. (Kewei«r. in BMttie 
tha transferee was an educational msiitution, not a member of the transferof's family ) As a practical matter R would ba (flfTicult to 

S how the absence of donative mlent when the transferee is 'related to* the transferor. 

Id. 
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Although the United Stites Court of Appeals for the 9th Circuit reversed the Tax Court’s 
holding that die transaaion did not involve a private annuity, it is important that the annuity 
contain an adequate interest factor to account for the time value of money. 

In your situation it is clearly the intent of the parties that the price of the annuity is to be 
equal to the value of the non-statutory options being exchanged for the annuity, and no gift or 
other valuation benefit in excess of such value is intended to be received by either party to the 
agreement. It is thus our opinion that it is more likely than not that no gift tax will be 
imposed on your disposition of the non-statutory options in exchange for the grantor trust’s 
receipt of a private annuity of an equivalent value, provided the actuarial value of the non- 
statutory options being transferred in exchange for the receipt of the private annuity are of an 
equivalent actuarial value. 

You have further advised us that the foreign corporation that is issuing the private annuity 
will be adequately capitalized to fully comply with Gift Tax Regulation S25.7520-3(b)(2), 
Estate Tax Regulation S2O.752O-30))(2), and Income Tax Regulation Sl-7525-3(b)(2)p), which 
should enable the corporation to fund the annuity through Sam Wyly's human life span as 
defined in such regulations, thus avoiding a gift tax assessment that otherwise might be 
asserted had these regulations been violated. 


C. The annuity payments must be unsecured to avoid immediate taxation of 
The Tallulah International Trust in 1996 with respect to the disposition of the non- 
statutory options in exchange for an annuity of an equivalent value. 


The United States Tax Court has held that the private annuity income tax rules apply only to 
private annuities that are unsecured. If the annuity payments are secured the annuity will be 
taxable as if it were a commercial annuity rather than a private annuity. (See Fxrate gf T lnvd 
Ball. (1973) 60 TC 469 and 212 Corp. , (1978) 70 TC 788.) 

For example, the Tax Court in Bell held that the property transferred in exchange for the 
private annuity was secured because such property was placed in escrow as security for the 
armuity payments, and the annuity agreement also provid«l for a "cognovit' judgment against 
^e parties issuing the annuity in the event they defaulted in making their annuity payments. 
Consequently, the Tax Court applied the rules pertaining to commercial annuiuK to the 
iraiwaaion Md held that the taxpayers had an immeduaely taxable gain when they exchanged 
their appreciated stock in exchange for the secured private annuity. 

ft IS our understanding that the private annuity being issued to The Tallulah International 
Trust IS intended to be unsecured. There are to be no security interests, guarantees, specific 
funds, or other forms of collateral or assurances that the private annuity payments will be 
made by the corporation other than the mere unsecured contracmal promise of such 

9 


CONFIDENTIAL 

PSI00131213 



950 


corporation that it will make the annuity payments as they become due and payable under the 
terms of the annuity agreement. 

In addition; the private annuity pa 3 mients will not be chargeable to or dependent upon the 
non-staiuiory of^ions transferred by you in exchange for the annuity. The cations and any 
proceeds and/or income generated by the options will belong to the corporation outright, and 
will not be chargeable to the annuity payments. The amount of the annuity payments will be 
based on. the fair market value of the non-statutory options being exchanged for the annuity as 
of the date of the Annuity Agreement, and will not be based on the income generated by the 
non-statutory options being exchanged for the anntuty. 

Furthermore, the possession and/or enjoyment of the non-statutory options being sold in 
exchange for the private annuity will reside exclusively with the corporation, and you will not 
preserve or reserve any control of any kind or character over such non-statutory options and 
the income therefrom that would constitute a retained interest in the possession or enio 3 mient 
of the non-statutory options being sold in exchange for the private annuity. It is thus 
expressly intended that you will irrevocably surrender the enjoyment, «>ntrol, ownership, 
and ail economic benefits attributable to the ownership of the non-statutory options which are 
being sold in exchange for the private axinuicy. 

Consequently, provided that the private annuity payments will be unsecured and will always 
remain unsecured it is our opinion that it is more likely than not that the private annuity will 
not be taxable as a secured annuity which is taxable as a commercial annuity.^ 


D. It is more likely than not that the original issue discount tax treatment of 
debt instruments (that could impose a tax on the annuity prior to the receipt of the 
annuity payments) will not apply to the contemplated annuity transaction. 


In early April, 1995, the Internal Revenue Service issued proposed regulations regarding the 
applicability of the original issue discount rules to deferred private annuities, among other 
types of transaaions. 

The proposed regulations seek to ireai certain annuity contracts as debt for 

federal income tax purposes. This means that, under certain circumstances, the income 
flowing from assets transferred in exchange for an annuity would be taxable to the annuitant 
in the year earned, regardless of the year in which the annuity payments were received. The 
proposed regulations provide that this adverse tax treatment may be avoided as long as the 
annuity payments under the contract are periodic payments made at least annually for the life 

® Howevw. as we Indicated in footnota number $, supra, we again aev'«e you of the potential lisk that the compliance w*h the now 
reguiations under Internal Revenue Code 57S20. such is Income Tax Regulation S1.7530-3{bK2K'). might cause We annuily to be 
constructively secured or guaranteed, which eouW lead to an immediate income taxation of the annuity from the disposillofl of the 
options by the Trust in the year 1 996. 
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or lives of one or more ii^mduals, the payments do not increase during die term of the 
contract, and the payments begin within one year of the dace of the annuitant’s initial 
investment in the contraa. (See Proposed Income Tax R^ulation 51‘1275-1 (<^(2).) 

However, the Preamble to the Proposed Regulations indicates that the proposed reg;uIacions, 
“only apply to annuity contracts chat arc also debt instruments under general principles of 
federal income tax law... For example^ an annuity contract under whidi payments are wholly 
contingent on the continued life of an individual generally is not a debt instrument for federal 
income tax purposes. As a result, such a contract will continue to be taxed as an annuity 
contract under Internal Revenue Code $72.** 

The explanation to the proposed regulations thus suggests that annuity contracts under which 
payments are wholly contingent on the life of an individual “generally* will not be 
recharacterized as debt instruments and will not be taxed as such - even when such contingent 
payments are deferred imdcr the contraa. However, the explanation does not entirely 
eliminate the possibility that the IRS might proceed with such a recharaterization in certain 
cases and impose tax accordingly. 

This issue is discussed in Research Institute of America Federal Tax Coordinator 2d at 
Paragraph J-4057 as follows: 

“The proposed rules would only apply to annuity contracts that were also debt instruments 
under general principles of federal income tax law. An annuity contraa chat was not such a 
debt instrument would not be subjea to the OID rules, and it would be unnecessary to 
determine if it was covered by the exception. Thus, for example, an annuity contraa whose 
payments were wholly contingent on the continued Ufe of an individual wouldn’t be a debt 
instrument for federal income tax purposes and would continue to be taxed as an aimuity 
contraa under Code Sec. 72." 

This appears to be consistent with the Internal Revenue Code statute being construed, 
S1275(a)(l)(B)(i) which in pertinent part states that the “term ‘debt instrument' shall not 
include any annuity contraa to which seaion 72 applies and which > depends Qn whole or in 
substantial part) on the life cxpeaancy of 1 or more individuals-..^ 

Thus, It is our view that it is more likely than not that the original issue discount tax 
treatment of debt instruments (that could impose a tax on the annuity prior to the receipt of 
the annuity payments) will not apply to the contemplated annuity transaaion. 
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E. The disposition of compensatory non-statutory options by The Tallulah 
International Trust, a grantor trust, in an arm*s length transaction under which non- 
statutory options*® arc transferred in exchange for the receipt by The Tallulah 
International Trust of a substantially nonvested private annuity of an equivalent value 
issued by the obligor corporation is not a taxable event in the year 1996. 


It is our opinion that it is more likely than not that an exchange of non-statutory stock 
options for a private annuity by The T^lulah International Trust, a grantor trust, will not be 
subject to an immediately taxable event because the private annuity is “substituted for* the 
non-statutory slock options under Income Tax Regulation 51.&3-7(a) and such annuity 
payments are more likely than not taxable as ordinary income upon receipt.il 

The federal income tax treatment of the foreign grantor trust’s non-statutory stock options 
which are not traded on an established market is generally covered in Internal Revenue Code 
§83 and Income Tax Regulation §1.83-7. 12 

Internal Revenue Code §83 does not initially apply to the taxation of non-quaiified non- 
stacutory stock options because the options are not actively traded on an established market.l^ 


For options that do not have a readily ascartainabla fair market vakie. the mare of the option i» not treated as a 
transfer and application of the stattde is postponed until the option is exerased. (See CCH Federal Tax Service §3 6 62) 

* 1 Although we have not been asked to opine on whether the transfer of r>on>tiansferab>e non-statutory stock options to a grantor 
tnrst (S an immediate taxable event, our research Indicates that such transfer should not tngger a taxable event. In Private Letter 
Ruling 9349004, the Internal Revenue Service ruled that non-statutory stock options issued to a taxpayer ar>d oansfarred to a trust 
created for the benefit of the taxpayer's descendant's will not cause the receipt of income or gain to the taxpayer The Internal 
Revenue Service concluded that the transfer to the trust did not constitute a disposiiion under Income Tax Regulation {1.83'7{8) 
because the transfer was not pursuant to an arm's length transaction, arwf a non-arm's length disposition of an option not taxed at 
grant should not cause compensation income to be recogniaad. However. V the trustee ol the tmst exercises the optfens, the 
taxpayer (or the taxpayer's estate) would be tn receipt of taxable income under Internal Revenue Code §83(a) and the corporation 
issuing (he options would be entitled to an Internal Revenue Code §A3(h) deduction 

12 Internal Revenue Code S83<a> provides that if property Is transferred in connection wHh the performance of services M any 
person other than the person for wtwm the services are performed, ttie excess of (1) the ter maikei value of the propaity 
(determined without regard to any restnetions other than a restriction which by its terms will never lapse) at the first time the rights 
of the person having a beneficial interest In the property are bansterabte or ara not »ub)ac( to a substantial risk of forfalture, 
whichever occur earlier, over (2) the amount, if any, paid for the proper^, wilt be inckide^in the gross income cl the person who 
performs the services in the first taxable year in whi^ the rights of the person htving the benefidsi interest in the property are 
transferable or are not subject to e substantial risk of forfeiture, whichever Is applicable. Hovirever. Internal Revenua Code 
§83{eJ(3} provides rn pertinent part that "(tlhis section shsti not apply to the transfer of en option without a resdity ascerldnable fair 
market value * Thus, internal Revenue Code |63 should not apply to the The Tallulah Intemationel Tnisl's non-statutory options 
because the non-statutory options are not traded on an eslabtished market and thus as a practical matter do not have a readily 
ascertainable value (See CCH Federal Tax Service §8 6.221). 

12 tneome Tax Regulation |1 .83-7(bXl) stales in pertinent part that ’...(o]ptions have a value at the time they are granted, but that 
value is onitnanly not readtiy asceitainable unless Ihe option is activefy {reded on an established market If an option is actively 
traded on an establahed market, the fair market value of such option is readily ascertainable fer purposes of this section. ’ 
(Emphasis added] It is our understanding that the non-statutory options whi^ am the subject matter ot this opinion letter are not 
actively traded on an established market and thus the non-statutory options do not have a readily Bsceitainsble value making 
internal Revenue Code §83 inapplicable pursuant to internal Revenue Code $63(e)(3). 

Thus, because the non-statutory options currently held by the The Tailuiah International Tmst, a grantor trust, are not traded on an 
established market and do nerf meet the conditions imposed under income Tax Regulation §t.63-7{b). they will not likely have a 
readily ascertainable fair market value, and wl| not be governed under Internal Revenua Code $B3. As a praccicat matter no option 
will be considered to have a readily ascertainable value unless it is actively traded on an established market (See CCH Federal 
Tax Service §8 6 221.) 
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BiUmaji^ 383 T.M., Nonsatutonr Stock Options, at pages A-5 and A-6 states: 

“....[Ojptions that are not aaively traded on an established market do not have a 
readily ascertainable fair market value.. .Moreover, the regulations create an irrebuttable 
presumption that an untraded option does not have a readily ascertainable fair market value 
unless four conditions are met: 

(1) the option is transferable by the optionee; 

(2) the option is exercisable immediately m full by the optionee; 

(3) neither the option, nor the underlying property is subjea to any restriaions 
that have a significant effect on the option’s value; and 

(4) the fair market value of the “option privilege" is readily ascertainable. 

In general, the effea of this rigorous approach to valuation of untraded options is to deny 
readily ascertainable fair market value stams at option grant, forcing taxation at option 
exercise.” 


However, if an option wiibout a readily ascertainable value is sold or otherwise disposed of 
before it is exercised ( e.g. in exchange for a private annuity of an equivalent value), the 
restriaed property rules will apply to the transfer of money or other property received in the 
same manner as they would have applied had the prop>erry been transferred^^ pursuant to the 
exercise of the option.^5 

Thus, in the event that the non-statHtory options are exchanged for a private annuity, the taxation 
of the transaction would he analyzed as if the option were exercised, and the amount [the private 
annuity] to be included as gross income would he determined under Internal Revenue Code %83(a) 
and%83(h)M 


Billman, 383 TM., 


, at page A-19 states: 


"If an untraded option is not taxed at grant, $83(e)(3) provides that $83 will apply to 
the exercise of the option. If the property received upon option exercise is restricted^ $83 will 
apply to that receipt of property in the same manner as it applies to a direct transfer of 
restricted property in a nonoption context” [Emphasis added]. 


Income Tax Regulation §1 JS.7(«) states ii pertinent part thar...(i)f secUon 8S(a} does not apply to the grant of such an option 
because the option does not have a readily ascertainabta fair market value at the time of the grant, sections B3(a) and S3{b) shall 
agp,ly at the time the option ts exercised or othenwise disposed of, even though the fair market value of such opUon may have been 
become readily asceilainable before such lime. If the option is exercised, sections 83{a) and 83(b) apply to the Iransfar of property 
pursuant to such exereise, and the employee or independent contractor realizes compensation upon such transfer at the time and 
in the amount determined under secdon 83(e) and 63(b). If (he qpUoji is sold or otherwise disaaaad pf in an arm's tenoth 
transactlpn. sections. a3<at and asibt apply (0 the transfer of mormy or other property received In the same manner as 
sections B3(a) and 83(b) would have applied to the transfer of property pursuant to an exercise ot the opKon.* {Emphasis added]. 

’Sid 

’S Income Tax Regulation §T 83-7{a) states in pertinerw part that *(ijf the option Is exercised, sections &3(a}and 83(b) apply to the 
transfer of property pursuant to such exercise, and the employee or independent contractor realizes cotnpmnssOon upon such 
transfer at the time and In tha amount delemlned under section 83(a) and 83(b)’ (Emphasis added] 
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Thus, Internal Revenue Code §83 should apply to che receipt of the private annuity as if the 
private annuity were “substituted” for the non-statutory options. 

According to Billraan, 384 T.M., RcgtriOcd P cop g lty-Sectian 52, at page A-3: 

*...[T]he receipt of an unfunded and unsecured promise to pay money in the future.. .is 
not a transfer of “property” and thus is not a taxable event under §83. Rather, the 
questions of whether the receipt of an unfunded and unsecured promise to pay money in the 
future produces gross income, and, if so, when and tn what amount, arc to be determined 
under wclI-cstafaUshed principles of actual and constructive receipt of income... 
[Emphasis added]. 

In Richard A. Childs et. al. v. Commissioner, 103 T.C. No.36 {Nov.l4 1994), United States Tax 
Court Judge Scott held that an annuity issued to an individual was an unsecured promise 
to pay money in the future, and thus was not “property” as that term is defined under 
Internal Reveneue Code §83. 

Thus, it is likely that Internal Revenue Code §83 is inapplicable to The Tallulah International 
Trust’s receipt of a private annuity in exchange for the transfer of non-starutory options of an 
equivalent value, because a private annuity does not meet che definition of transfer of 
“property” within the meaning of Internal Revenue Code §83. 

Consequently, if Income Tax Regulation Sl.S3-3(e) directs that Internal Revenue Code §83 
and the regulations promulgated thereunder shall not apply to an misecurctl p.ronii8g 
money in the future, no other Interna! Revenue Code Section including Internal Revenue 
Code §61, should apply to che transaction.*^ 

Thus, Internal Revenue Code §83 will likely be inapplicable to the contemplated 
transaction, and the private annuity income uxation rules (c.g., Revenue Ruling 69-74) 
will govern the taxation consequences relating to the transfer.^* 

The Research Institute of America Federal Tax Coordinator 2d at Paragraph J-5256 explains 
the federal income tax treatment of property exchanged for a prixatc annuity as follows: 

"The transfer of property in exchange for a private annuity is not a taxable transaalon. 
Thus, a taxpayer who turns his property over to a member of his family or other private 
individual, or to his own corporation or other corporation, which is not a life insurance 
company or a bank or an organization which issues annuities from time to lime, in exchange 
for payments for life, has ziiL immedi^ ie ^SU 21 > (Emphasis is included in the text) 


BiHman, 383 T.M . Rastrietccl Propartv-Sectlan at pag« A-3. 

Pnvate Lett«r Ruling 9349004 states Uial >f Internal Revenue Code §83(1) does nel apply \o the grant of the option because it 
does not have a readily ascertainable value at the time of grant. §83 v«II apply at the time of the exeroiso or disposifion of the 
option, and income is reelizwl Pnvsl. Letter Rulings mey not be cited es Precedent (See Interns! Revenue Code ,61 but 
they reflect the posrtion of tne Inlemal Revenue Service snij are trius usefU) in that regard. 
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However, the payments under the arrangement are taxable when received, see Paragraph J- 
5256. The actual transfer isn't taxable bemuse the promise to make the lifetime payments is 
considered to have no determinable value. It makes no difference if the obligor under the 
'private* tra^eree is not in the business of granting annuities, his solvency k not subject to 
the supervision and restrictions of insurance companies and banks, and may change over the 
payment period. (Citations omitted.)* 

Because it is unlikely that either the non-statutory options or the pri’Wtte annuity received in 
exchange therefor is subject to Internal Revenue Code §83 coverage, it is our opinion diat it is 
more likely than not that the non-statutory options transferred in exchange for the private 
annuity will be taxable as property transferred in exchange for a private annuity in accordance 
with the aforedescribed federal income tax consequences. 


F. The subsequent exercise of the non-statutory options by the obligor will 
not likely generate a taxable event to The Tallulah International Tru« because the 
compensation element will remain opened until the year The Tallulah International 
Trust receives its annuity payments. 


It is our understanding that it is the intention of the parties that the disposition of the non- 
statutory options will ocair in an arm's length transaction at fair market value. 

The private annuity rules provide that no taxable event will occur to The Tallulah 
International Trust until the annuity vests (when the annuity payments arc received by The 
Tallulah International Trust). Consequently, the exercise of the options after the transfer of 
the options to the obligor foreign corporation is not likely to be a taxable event to The 
Tallulah International Trust. 

It is our understanding that non-siatutory options being transferred by The Tallulah 
International Trust do not have a readily ascertainable value, and therefore their ireatmem is 
not governed by Internal Revenue Code S83. Income Tax Jlegularion Sl.83-7 provides 
guidance with respect to the taxation of nonqualified stock options without a readily 
ascertainable value, and Internal Revenue Code generally governs the aUowabiUty, 

the amount, and the timing of a deduction to an employer with respea to the transfer of 
property in conneaion with the performance of services to which Internal Revenue Code S83 
applies. 


'neoniiUarey beew»«n Ow SttWta and the Regulatien*. because the Statute dearty 

a nadBy atcartainabte vatea (sea internal Ravanls Code 
SB3(eX3». yet the Regulation* detetmina the taxation consequences of an optlw to which the Statute does not apji^y. 

S'"""' »' • a«fucaati to in *»> t»«p«a to proitorty ttomtomu iji cnuiK&to Willi Die 

performanc* ol satvicea to which Intornal Revanua Coda Saction 83 adphaa. 
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However, Internal Revenue Code $83(h) provides in pertinent part that "[ijn the case of a 
transfer of property to which this scaion applies—*, thereby excepting property transferred in 
connection with the performance of services to which Internal Revenxie Coefc 583 does not 
apply, (e.g. a non*staiucory option without a readily ascertainable value). 

According to Billman 384 T.M., Restricted PrQperty » SectiQn fii, at p^e A-16 states: 

“As to the amount of the deduction, the employer is entitled to a deduaion equal to 
the amount in the income of the employee." 

Internal Revenue Code SS3121(a) and 3306(b) define the term “wages’ as all remuneration for 
employment, and Internal Revenue Code 53401(a) provides a similar definition with respea 
to an employer's obligation for the withholding of income tax. 

Income Tax Regulation SS31.3121(a).l(e), 31.3306(b)-l(c), and 31.3401(a)-l(a)4 generally 
provide that the medixim in which the remuneration is paid is immaterial and the 
remuneration may be in cash or something other than cash. Under Income Tax Regulation 
S§31.3121(a)-l{e) and 31.3306(b)-l(c) remuneration paid in items other than cash shall be 
computed on the basis of the fitir value of such items at the time of payment. Income Tax 
Regulation S3i.3121(a)-2 provides thK wages are paid by an employer at the time they arc 
actually or constructively paid. 

Because the non-statutory options are transferred in an arms length transaction for the 
exchange of a private annuity of an equivalent value, The Tallulah International Trust has not 
constructively or actually received “income" until such time as the first annuity payment is 
issued to and received by The Tallulah Incernacional Trust. 

Income Tax Regulation S3l.3402(a)*l(b) provides that the employer is required to collect the 
tax by deducting and withholding the amount thereof from the employee’s wages as and when 
paid, either actually or constructively. To constitute constructive payment the wages must 
be credited to or set apart for the employee without any substantia! limitation or 
restriction as to the time or manner of payment or condition upon which payment is to 
be made, and must be made available to him so that they may bc*{hawn upon at any time, and 
their payment brought within hts own control and disposition. 

Thus, the restrictions and condition of receipt of payment relating to the annuity pajmeni 
will lapse upon the actual receipt of such annuity payment by The Tallulah International 
Trust. 

Consequently, each annuity payment is more likely than not wholly taxable to The Tallulah 
International Trust as ordinary income, and upon the receipt of each such annuity payment 
Michaels Stores, Inc., the corporation which issued the non>statutory options, would be 
entitled to claim a corresponding income tax deduction. 
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With respect to the withholding tax requiremeats, Hahility will be incurred by Michaels 
Stores, Inc., the corporation which issued the non-natutory options, with respect to the 
withholding of income tax under Internal Revenue Code $3402(a) with respect to the annuity 
payments received as “substituted compensation** by The Tallul^ International Tftist.^! 

It is our opinion that it is more likely than not that no taxable event will occur until the 
annuity vests (when the annuity payments arc receiv«l by The Tallulah International Trust), 
and the exercise of the options after the transfer of the non-statutory options the Obligor 
corporation pursuant to the annuity transaction is not likely to be a taxable event to Michels 
Stores, Inc. 


G. The private annuity contract is likely to be treated as being held by a 
natural person. 


The foreign corporation intends to acquire the stock options by issuing a deferred private 
annuity to The Tallulah International Trust on the life of Sam Wyly, The Tallulah 
International Trust is a grantor trust for United States income tax purposes because its settlor 
is Sam Wyly who is a United States person and the trust has United States persons among its 
beneficiaries, namely Sam Wyly, the spouse of Sam Wyly, and the issue of Sam Wyly. (See 
the Third Schedule to the Amended and Restated Deed of Settlement.) 

TTie annuity is intended to be classified as a deferred annuity because the commencement of 
the annuity payments is anticipated to occur more than one (1) year from the date of the 
annuity ^eement. 

An annuity which is not classified as a deferred annuity is classihed as an immediate annuity. 
Internal Revenue Code $72(u)(4) deHnes an “immediate annuity** as an annuity which is 
purchased with a single premium or annuity consideration, with the annuity to have an 
annuity starting date which commences no later chan one (1) year from the date of purchase of 
the annuity, and which provides for a series of substantially eqaal payments to be made not 
less frequently than annually during the annuity period. 

Internal Revenue Code S72(u) in pertinent part indicates that if a deferred annuity contract 
(which is not an immediate annuity) is held by a person who is not a natural person then such 
contract shall not be created as an annuity contract for federal income tax purposes and is to 
be taxed in accordance with the statutory formula set forth in Internal Revenue Code $72(u) 
unless an exception therein applies. 

However, Internal Revenue Code $72(u) further states that; 

Revenue Ruling fi7-257 and Revenue Ruling S7<366 stated that amounts received from an employer by an employee upon ih# 
cancellation of a non-slatutory stock eption em wages for wege withhoidmg purposes. Revenue Ruling 79.505 further provided that 
the employment tax and wags withholding obligations arise only when there is tneome under |S5<s) to ttw errvioyee. 
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“For purposes of this para^ph, holding by a trust or other entity as an a^nt for a 
natural person shall not be taken into account.” 

The legislative history to this statutory provision indicates tlut: 

“Under the Aa fTax Reform Act of 19S6), if any annuity contna is held by a person 
who is not a natural person (such as a corporation or trust), then the contract is not treated as 
an annuity contract for Federal income tax purposes and the income on the contract for any 
taxable year is treated as ordinary income received or accrued by the owner of the contratt 
during the taxable year. In the case of a contract the nominal owner of which is a person who 
is not a natural person, bm the beneficial owner of which is a natural person, the contract is 
treated as held by a natural person." (See the Conference Committee Report on Public Law 
100-647, reported in Commerce Clearing House of America Standard Federal Tax Reports 
(1989), at page 13. 189-8.) 

This provision is briefly discussed and explained in Knickerbocker, 134-5tb T.M., Annuities at 
page A-25 as follows: 

“Section 72(u) does not apply if a trust or other entity holds the contract as agent for a 
natural person who is its bencBcial owner." 

Internal Revenue Code 5679(a)(1) scares in pertinent part chat: “A United States person who 
directly or indirectly transfers property to a foreign crust ... shall be created as the owner for 
his taxable year of the portion of such trust attributable to such property if for such year there 
is a United Staces beneficiary of any portion of such crust." 

As we indicated above. Sam Wyly, a United States person, transferred property to The 
Tallulah International Trust, a foreign trust having its shus In the Isle of Man, with the trust 
having United States benefleiaries, tumely Sam Wyly, the spouse of Sam Wyly, and the issue 
of Sam Wyly. 

Consequently, Sam Wyly. the grantor-settlor of The Tallulah Inxernacional Trust, is likely to 
be created as the owner of such trust for his taxable year of the portion of such trust 
attributable to such property. To our knowledge, Sam Wyly is the sole and exclusive settlor 
of such trust. If so, he is likely to be treated as the owner of the entire trust estate of such 
crust for his taxable year. 

Internal Revenue Code §671 staces in pertinent part that; "When it is specified in this subpait 
that the grantor ... shall be treated as the owner of any portion of a crust, there shall then be 
included in computing the taxable iacome and credits of the grantor ... those items of income, 
deductions, and credits against tax of the trust to the extent that such items would be taken 
into account under this chapter in coenputing taxable income or credits againsc the tax of an 
individual," 
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Internal Revenue Code SS79 is included in subpari E wbich is expressly governed by Internal 
Reventie Code §671. 

Income Tax Regulation S1.67M(a) in pertinent part states that: “Subpart E (section 671 and 
following. Part I, Subchapter J, Chapter 1 of the Code, contains provisions taxing income of 
a trust to the grantor ... under certain, circumstances even though he is not treated as a 
beneficiary unc^r Subparts A through D (section 641 and following^ of such Part I." 

Income Tax Regulation S1.671-3{a)(l) in pertinent part states that: “When a grantor ... is 
treated under Subpart E (section 671 and following^ as the owner of any portion of a truK, 
there are included in computing his tax liability those items of income, deduction, and credit 
against tax attributable to or included in that portion. For example: 

“...If a gnmtor ... is treated as the owner of an entire trust (corpus as well as ordinary income), 
he takes into account in computing his income tax liability all items of iiuionw, deduction, and 
credit (including capital gains and losses) to which he would have been entitled had the trust 
not been in existence during the period he is treated as owner." 

Consequently, in light of the rigid tax requirements that require Sam Wyly, a natural person 
who is the settlor-grantor of The Tallulah International Trust, a grantor trust, to take into 
account in computing his income tax Kabiliiy all items of income, deduction, and credit 
(including capital gains and losses) that pertain to The Tallulah International Trust, a grantor 
trust, to which he would have been entitled had the trtist not been in existence during the 
period he is treated as owner, we believe that it is more likely than not that the Internal 
Revenue Service and an applicable court of law will hold that the acquisition and holding of a 
private annuity contraa by The Tallulah International Trust, a grantor trust, will be treated as 
if the annuity contract were held by Sam Wyly, a natural person who is the settlor-grantor of 
The Tallulah International Trust. 

We thus believe that it is more likely than not that Internal Revenue Code 572(u) will not 
apply to the annuity transaction and that the annuity will be treated as being held by The 
Ts^ulah International Trust, a grantor trust, as an ^ent acting on behalf of its principal, Sam 
Wyly, a natural person who is the settlor-grantor of the trust. *t 


III. Concluding Comments. 

The opinions contained herein have been carefully considered by us and reflect the federal 
income tax consequences we anticipate will ^ply to the areas we have discussed. 
Nevertheless, they are only opinions and should not be considered to be guarantees. 

Our opinions have been limited to our examination of the federal income tax consequences 
regarding the issues discussed above, as indicated herein. Our opinion expressly does not 
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cover or concern itself with other not addressed hereixii including but not limited to the 
reality of ^ues. 

Our Opinion Is based upon the status of the federal income tax law as of the date in which this 
opinion is written. Should there be any change in the applicable tax laws or the f^ts and 
circumstances relating to the events described herein, the opinions ea^ressed herein will 
necessarily require a reevaluation in the light of such changes. 

In the event there is any change in the tax principles applicable to our opinion herein, we 
specifically disclaim any undertaking or obligation to advise you of any such chaises which 
may hereafter occur. 

There is no assurance that the Internal Revenue Service or anyone else will not raise issues that 
have not been discussed herein. 

Our analysis is based on the facts and/or assumptions contained in this letter. If such facts 
and/ or assumptions are inaccurate or incomplete, <Hir analysis and conclusions are equally 
inaccurate or incomplete and might vary subsumtially from those contained herein. 

However, it is our view based on the information presented to us as expressed herein that it is 
more likely than not that the cransaaions described herein will be upheld as being bona fide. 


Respeccftilly submitted, 


CHATZKYAND ASSOCIATES 
A LAW CORPORATION 


Attorney at Law 
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CHATZKY AND ASSOCIATES, 

A LAW COU-OtATION 


ICHAILG.€HAT»Y 
CID1X.SCIK&2* 
,TrBEN E. CHATZinr 
KACSC.CHimG' 



»8 PROSPECT mEEX suns 320 
LA KHXA. CALIFORNIA 92837 
mEPHONE: («t9) 456-^ 
FACSIMILE: «19) 4SM099 


ggwiiB?*.M>CAiiON» 
SANJOS^CAUPOBRU 
TCUnONb Mtt JflMClI 

lACSIMflUt: (4010 »94Cr 


March 7, 1996 

The Woody International Trua 

c/o Lome House Trust Limited, Trustee 

Lome House, Castletown 

Isle of Man IM91AZ 

British Isles 


Dear The Woody International Trust; 

You have requested the law firm of Chatzity and Associates, A Law Corporation to review 
and comment on the proposed sale of compensatory “Nonqualified Options* herein defined 
and identified in Schedule A, in exchange for a private annuity, with such sale to (x:cur during 
the 1996 taxable year for United States Income tax purposes and United States income 
withholding tax purposes. 

Before we provide you with our analysis of these issues we wish to make you aware that this 
memorandum is merely an expression of our learned views with respect to these issues. Our 
opinion does not command any legal authority and n»y be rejected by a ^vernment official, 
agency, private party, or anyone else. Thus, this memorandum has no binding authority or 
official status of any kind, type, or character. We cannot assure you or anyone else that the 
opinions and conclusions contained in this opinion letter will be sustained by the Internal 
Revenue Service, any court of law, or anyone else. Oor opinions represent our views on these 
issues, but they do not represent our guarantee thw they will be followed or accepted by 
anyone else, and we expressly disclum any responsibility or liability in the event our views 
are not followed or accepted. 

In addition, this memorandum does not cover or address any issues not expressly covered 
herein. This memorandum is strictly limited to our interpretation of the Unit^ States federal 
income tax consequences that are likely to arise as a result of the proposed transaction 
described hereinbelow. 


Permanent Subcommittee on Investigafiops 
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This memorandum is based on the siatus of the pertinem United States tax laws as of the date 
in which this memorandum is written. The tax law changes very rapidly, and should there be 
any change in the applkable law or the facts and circumstaru^ relating to the evenu desoibed 
herein, the opinions expressed herein would neoessarily require a recvaluation in the li^t of 
such changes. Additionally, pending legation presently exists that if enacted might impact 
the proposed transaction and the tax consequences pertaining thereto. 

There (s no assurance that the Imemal Revenue Sendee or anyone else will not raise issues that 
have not been addressed herein. 

For the sake of brevity, our discussion of the applicable legal principles will omit certain cases 
and other authorities that may apply to the facts and circumstances of these matters. We will 
take them into account in issuing this opinion, however. 

In the event there is any change in the tax principles or laws applicable to our opinions herein, 
we specifically disclaim any undertaking or obligation to advise you or anyone else of any 
such changes that may hereafter occur. 

Our opinions are based on the correctness of the facts and circumstances set forth herein, and 
our understanding that the factual scenario set forth heminbclow is complete, accunte, true, 
and correct. 

The Interna! Revenue Service, other government agencies, and courts each possess the abiUty 
to challenge the legitimacy and reality of an entity or a transaaion and can claim that an 
entity or a transaction are something other than wh« the parties Intended them to be. 
Government authorities can recharacterize a transaction into something other than what the 
parties intended. 

There are numerous instances when the Internal Revenue Service, judges or juries are in error. 
They arc not infallible. They can thus misread or misapply the legal principles involved in the 
case, leading to a tax result or other legal consequence that may be contrary to what the 
taxpayer anticipated, and leading to a tax result or other le^I consequence that may be wrong. 

The Internal Revenue Service, other governmental agencies, and the courts generally examine 
the substance and business puipose and economic reality behind a transaction in a very careful 
manner to determine if the transaction is genuine and ts to be granted recognition in iht form 
presented for tax purposes. 

Consequently, we need to caution you chat the Internal Revenue Service, other governmental 
agenctM, or a court might view the transactions that am the subject of this memorandum in a 
manner differently than etcher you or I would view them. Nonetheless, it U our opinion chat 
the anticipated United States taxation consequences that are applicable to the anticipated 
transaction will be as indicated herein. 
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Our analysis does not address United States, state, municipal or foreign inrame taxes, 
inheritance taxes, gift taxes, estate taxes, property taxes, sales taxes, use taxes, bulk transfer tax, 
tnmsfer tax, excise tax or any other taxes or duties any kind, type, or character ocher than 
the United States fnleral income tax consequences and income withholding tax purposes 
described hereinbelow. 

You should be aware that the Internal Revenue Service can charge interest on tax deficiencies 
and can impose numerous penalties if It disagrees with the tax treatment of the reported 
transactions. 

It is our view based on the information presented to us as expressed herein that it is more 
likely than not that the anticipated federal United States tax treatment relating to the matters 
discussed herein will be as we opine herein. 


Factual Foundation. 


1. Charles J. Wyly, Jr. is a United States citizen and resident who resides in the State of 
Texas. 


2. Charles J. Wyly, Jr. is a director of Sterling Commerce, Inc., a Delaware corporation. 


3. Pursuant to a Non StatutOTy Stock Option Plan ^erling Commerce, Inc. has provided 
Charles J. Wyly, Jr., other directors, and key advisors with a proprietary interest in tlmir 
respective Company through the granting of "non-statiuory stock options'* whidi upon 
exercise permits the option holder to purchase shares of the respective Company's authorized 
Common Stock. 


4. Charles J. Wyly, Jr. transferred these options to The Woody International Trust, a 
foreign situs grantor trust that is recognized as a *'grantor trust” for United States income tax 
purposes. 


5. You anticipate that The Woody International Trust will transfer the non*statutory 
options to an underlying foreign corporation that is wholly owned by a foreign situs non- 
grantor trust. 
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6. It is anticipated chat the wholly owned underlying foreign corporation of a foreign 
non-grantor trust will issue a private annuity to The Woody International Trust in exchange 
for the receipt of the non-statutory options of an equivalent value. 

7. It is our understanding that it is the express intent of the parties to the transaction that 
the value of the non-siatutory options will equal the value of the private annuity and that no 
gi^ or bargain sale or discotinted sale price will arise as a result of the transaction. Further, it 
is our understanding that the private annuity is intended to be issued in an amount that U 
equal to the fair market value of the non-statuiory options chat are being sold in exchange for 
the private annuity. Neither any gift element nor any "bargain sale element* are intend^ to 
be made by you with respect to this private annuity transaction. 


8. It is anticipated that the private annuity payments will not be secured by, chargeable 
to, or dependent upon the non-statutory options sold in exchange for the annuity. The 
amount of the annuity payments will be based on the fair market value of the non-statutory 
options at the time of the effective date of the Annuity Agreement. 


9. We understand chat the private annuity is intended to be unsecured. There are to be 
no security interests, guarantees, specific funds, or other forms of collateral or assurances that 
the private annuity payments will be made by the coiporation other than the mere unsecured 
contractual promise of such corporation chat it will make the annuity payments as th^ 
become due under the terms of the annuity agreement. 


10. We further understand that the private annuity payments will not be chargeable to or 
dependent upon the non-statutory options transferred by The Woody International Trust in 
exchange for the annuity. Any income generated by the non-statutory options will belong to 
the foreign corporation outright, and will not be chai^eable to the annuity payments. 


11. We understand that the amount of the annui^ payments will be based on the fair 
market value of the non-statutory options being exchanj^d for the private annuity at the time 
of the effective date of the annuity agreement and will not be based on any income generated 
by the non-statutory options that are being transferred for the private annuity. 


12. We also understand that upon the consummation of the Annuity Agreement the 
possession and/or enjoyment of the non-statutory options being exchanged for the private 
annuity will reside exclusively with the acquiring foreign corporation, and The Woody 
International Trust will not preserve or reserve any control of any kind or character over such 
non-statutory options or any income therefrom that would constitute a retained interest in the 
possession and/ or enjoyment of the non-statutory options being exchanged for the private 
annuity. It Is thus expressly Intended that The Woody International Trust will irrevocably 
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surrender the enjoyment, control, ownci^hip, and all economic benefits attributable U) the 
owneVslup of the non-statutoiy options which are sold in exchange for the private annuity. 


13, It is our understanding that the private annuity parents will «>iitaln an interest 
factor in the amount stipulated by the Internal Revenue Service Revenue Ruling that applies 
for the month in which the annuity agreement is entered into. 


14. We understand that the corporation issuing tlw private annuity is not in the business of 
issuing annuities from time to time, and it will not issue any additional annuities during the 
term of its private annuity agreement with The Woody hiternational Trust. 


15. We further understand that the corporation issuing the private annuity is not a life 
insurance company or a bank and is not authorized to conduct either the banking business or 
the life insurance company business and does not intend to obtain such authorization. 


16. Wc have been advised chat there are no outtfanding encumbrances on the non- 
statuusry options, and consequently we do not express any opinion that relates to this i^e. 


17. You have advised us that the non-statuiory options, which are the subject matter of 
this letter, are not acti\^ly traded on an established market. 

18. You have further informed us that the non-statutory stock options are compensatory 
in nature and were isuied to Charles J. Wyly, Jr. as part of a stock option plan to compensate 
directors and key advisors of Sterling Commerce, Inc. 


5 


CONFIDENTIAL 

PSI00132214 



966 


11. Opinion and analysis of the anticipated 1996 federal income tax ^nsequenew that 
are likely to apply to the proposed sale during the 1996 taxable year of non-sUtutory 
options to a foreign corporation in exchange fewr a private annuity under the 
circumstances described herein: 


A. Pursuant to the general federal income tax treatment of pre^rty 
exchanged for a private annuity the sale of non-statutory options to a foreign 
corp(»ation in exchange for The Woody Intermitional^ Trust*s receipt of a defern^ 
private annuity of equivalent value is not a taxable event in the year 1996. 


A private annuity transaction typically involves the transfer of appreciated propei^ from an 
individual to a family member or a controlled corporation in exchange for a promise to pay a 
scries of equal paymenu over the annuitant’s lifeiinM.* The promise to pay by a family 
member or corporation that is not in the business of issuing annuities has no ascertainable 
value, so no gain is currently recognized on the transfer.^ Gam is recognized over the lifetime 
of the taxpayer, which is the term of the annuity. Generally, a portion of each annuity 
payment represents tax-free recovery of the annuitant’s investment contract, a portion 
represents gain on the transfer, and the balance Is ordinary income.^ 

The general federal income tax treatment of property exchanged for a private annuity is 
explained in Research Institute of America Federal Tax Coordinator 2d at Paragraph J-5256 as 
follows: 

"The transfer of property in exchange for an unsecured private annuity Is not a taxable 
transaction. Thus, a taxpayer who turns his property over to a member of his family or other 
private individual, or to his own corporation, which is not a life insurance company or a bank 
or an organization which issues annuities from time to time, in exchange for payments for life, 
has no immediate taxable gain... Although gain is not taxed immediately, the amount of gain 
must be reported ratably over the period of the annuitant’s life expectancy, but only from that 
portion of the annual proceeds which is includible in income under the annuity rules.’^ See 
paragraph J-S256, emphasis is in the original text. 

*The actual transfer isn’t taxable because the promi^ to make the lifetime payments is 
considered to have no determinable value. It makes no difference if the obligor under the 
private annuity arrangement Q.e., the transferee) is finanaally sound at the rime of the transfer 
since that ’private’ transferee is not in the business of granting annuities, his solvency is not 
subject to the supervision and restriaions of insurance companies and banks, and may change 
over the payment period."® 


2 CCH Federal Tex Service at |A;S.l20. 
5 |£ 


^ .^»e.rctl butilut. of AmsOc p.d.nil Tw Coordlndtor 30 .1 P.rtOfopO (Cil.lloni Ofn)tt.d). 
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A. foyev^ situs Unitetl States grantor trust fThe Woody Inttmationa! Trust) will be 
transferring non-statutory options to a foreign corporation wholly owned by a foreign non- 
grantor trust in exchange for the untlerlying foreign corporation's issuan« of a private 
armuity of an equivalent value. The foreign corporation is not in the business of issuing 
annuities from time to time, and will not issue any additional annuities during the term of its 
privute annuity ^reenunt with The Woody International Trust» and the priv^ annui^ will 
be unsecured. The foreign corporation issuing the private annuity is not a life insurance 
company or a bank and is not authorized to conduct either the banking business or the Hfc 
insurance company busmen and does not intend to obtain such authorization. Under t h ese 
circunistan«s, it is our opinion that the annuity will more likely than n« be taxable as a 
private annuity in acrordance with the aforedescribed federal income tax con^quences, as 
opposed to its being taxable as a commercial annuity or otherwise. 


B. The private annuity is not intended to contain a gift or bargain sale 
element, and the exchange of non'Statutory options for a private annuity of equivalent 
actuarial value is likely to be excluded from federal gift tax. 


The private annuity is intended to be issued in an amount that is equal to the fair market vali« 
of the non-statutory options that arc being sold in exchange for the private annuity. Neither 
any gift element nor any "bargain sale element" are intended to be made by either you or the 
corporation with respect to this private annuity transaction. 

Research Institute of America Estate Planning & Taxation Coordinator describes private 
annuity gift and estate taxation implications as follows at Paragraph 26,122: 

"The transfer will not be subject to gift tax as long as the value of the annuity equals or 
exceeds the value of the property transferred. The entire >«due of the transferred property is 
excluded from the annuitant’s gross estate. If the arrangement is properly structured, the 
value of the transferred property will not be brought back into the estate. In addition, the 
estate administration costs concerning the transferred property are eliminated. Also the 
annuitant will not be subject to transfer tax on any posMransfer appreciation in the value of 
the property. If the annuitant dies before his tabular life expectancy, the property will have 
been transferred to the obligor for less chan its true value. While this may bw a disadvantage in 
a deal with an unrelated pany, the annuitant of a private annuity will presumably be pleased 
to have passed property to a loved one free of transfer tax and for low consideration.” 
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Wamick, 805 T.M., Private Annuities, at page A-27 states: 

”...[T]he proper method for deciding whether there is a gift « to compare the fair 
market value of the property with the present value of the annuity” under the estate and gift 
tax rules.^ 

It is our understanding that the fair market value of the non-stacucory options will equal the 
present value of the private annuity, and that a qualified actuary will be retained to calculate 
and verify this. 

■Warnick, 805 T.M., Private Annuities, at page A-28 further states that “[t]he simple fact that 
the value of the property exceeds the value of the annuity should not automatically mean that 
there has been a taxable gift. Before a finding of a taxable gift, there must be some evidence of 
the transferor's intent to make a gift."^ 


6 WamicK, 805 T.M . Private Annuities at pag® A-27. Wamick further axpJaiM at Pag® A-27 arvd Pages CiA 1 thmooh CaA-2 the 
foftowing Qeneraily. private annuity transactions after April 30. 1989 ste MfilroSed by Internal Revenue Code §7520, whidi 
provides for an interest rate v^ich is 120% of the federal midterm rate vndv Internal Revenue Code S^274(dX1) *or the month m 
which the valuation it made. The internal Revenue Service hss taken Ihe position that the standard Inlmnal Revenue Code |7S20 
annuity actuarial tables should not be used unless (he transfer instrumeitf pn>yldes Ihe annuitant wllh the degree of beriefieial 
enjeymef'l that is consister^t with Iho type of property interest the standard tables are designed to measure. The Internal Revenue 
Service litigated this issue « ShBowo gsr V Com/ T.C Memo 1993-463 and lha Tax Court strongly found in the taxpayer's favor. 
The Internal Revenue Service's position is that a single life annuity factor (Tal^ A of Estate Tax Regulation §20.2031*7A(dK8) 
could not be used to value the inteiesl of a 91 -year-old arrnuhsnt because the fund was Insuffitient to provWe a sliaam of paymorwa 
for the 18 years of the annuitant's "extreme life expectancy,' ie , until sge 109 The Internal Revenue Service uruuKessfutly 
argued that a factor for a term certain concurrent wrth one Me' should be used because the fund would be exhausted wkhin four 
years 

The Tax Court firmly rejected the Internal Revenue Service's approach in favor of me taxpayer. 

In response, me Internal Revenue Service issued regulations, and to GW Tax Regulation §25 7S20-3|b)(2) the Internal Revenue 
Service slates that ri will not allow the use of the standard §7520 tables if the fund from which an annuity is to be paid may be 
exhausted before the end of the defined period of the annuity (which, under the acbiarial assumptions cf Ihe tntsmal Revenue Code 
§7520 tables is age 110 for a life interest) 

We caution you that if the foreign corporation that issues the annuity hereunder were to comply with these regulations, mere is a 
serious risk that the annuity might be determined to be 'guaranteed* ttvoughwit the annuitant's extreme file eipectarvcy. (hereby 
making the annuity an irmetfiatal/ taxabre annuity for Uruled Slataa Income tax purposesi In furtherance Of Ihis position (he Tax 
Court stated te .Sh^atoo Est V. Ceimr. T.C. Memo 1993-483. that :Tthe (RS) argues that unless the annuity Is ‘QtfgfBfltead: 
throughout an annuitant's extreme life expectancy ..(he computation of (he annuM/t present value must be made cn a case by 
case basis using a special actuarial factor supplied by (he Inlemat Revenue Service.* This income tax Issue has not yet been 
litigated. Thus, the avoidance of a gift lax through a compieta compfianee with the regulations mighi generate an Immediate 
income lax. Conversely, the avoidance of Ihe Income lax Issue by •underftmdb^* the corporation to avoid deeming Ihe annuity to 
be effectively •gusfifiteed* throughout the annuitant's axtrama Me expectancy ^ tea human Ufa apsn of 110 years might generate • 
gift lax If the new Gift Tsx Regulation is upheld. Furthermore, income Tax Regulation §1.7520-3(b){2Hi) similarly prohibits the use 
of a alandard §7920 annuity lector if Ihe annuity Is expected to exhauM the before the last possible annuity payment is made 
in fuN assuming that tea annuitant (Charles J. Wyfy. Jr.) will survive untH the age of 110 years. The Internal Revenue Service has 
also promulgaied new Estate Tax Regulations which are consistent with tea OWTax Regulations and Income Tax Raguiatlona cKad 
above. (For example. Estate Tax Regulation §20 7S20-3(b)(2}(>) raguires the fund to be able to pay all annuity payments In hr! 
under the asaumplion that Charles J Wyty, Jr., the annuitant, will aurviva unU (he age of 1 1D years K Is at least arguable (hat 
these new Income Tax Regulations. Gift Tax Regulations, and/or Estate Tax Ragufations wii be hate to be invalid In accord with the 
teatonmg of the Unped States Tex Court In Shwn'ro g-st v Cnmr .. T.C. Memo 1993-483. Because the The Woody Intemabonal 
Trust will not retain any merigage, lien, pledge, or security toterest in or with respect to the non-atatuiory options designated In 
Schedule "A*', and there is and shas be no security or cotuteral for the ;»yment of the Annuity hereunder, and the Obligor 
corporation will not establish any security or any fund or other specific chargeable source for the payment of the purchase price 
(being Ihe Annuity) hereunder it is questionable whether that Ihe Internal Revertue Service would be successful in an attack teat the 
Annuity Is a ’guaranteed* Ar^nutty 

7 In flaarr/e V Comr. 159 F.2d 788 (6th Cir. 1947) the court held (here was ito gift, despite evidanee that the stvnuily was worth 
only 20% of the value Of the property, because there was no evidei^ce Of tea ^ansferor's intent to make a gift. (Howevar, in Beattie 
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Additionally, the annuity payments that the forwga grantor trust receives must contain an 
interest factor in the amount stipulated by the Internal Revenue Service Revenue Ruhng that 
applies for the month in which the annuity agreement is effectuated. 

This is very important because the Internal Re^nue &rvice can take the position that die 
present 'wilue of the annuity is less than the present value of the non-staiutory options sold in 
exchange for the annuity if the annuity does not contain an adequate interest rate factor to 
compensate for the time Mxy to The Woody International Trust in receiving its 
consideration for the sale and exchange of the non-statutory opcionsS For example, see 
Warnick, 805 T.M., Private Aniruities at page A-55 discussing the United States Tax Court 
decision in T^aparpie y, Cnmmiwinner. 73 T.C. 40 (1979), which was affirmed in part and 
reversed in part by the United States Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th 
Cir. 1982), in which the Tax Court found that the annuity transaction was not taxable as a 
private aimuity for among other reasons: 

"...(I^he transaction was not based on the actuarial tables and did not include an 
Interest factor, and there was a laige gap between the piwent value and the fair market value 
of the annuity. 

Although the United States Court of Appeals for the 9th Circuit reversed the Tax Court's 
holding that the transaaion did not involve a private annuity, it is important that the annuity 
contain an adequate interest faaor to account for the time value of money. 

In your situation it is clearly the intent of the parries chat the price of the annuity is to be 
equal to the value of the non-statutory options being exchanged for the annuity, and no gift or 
other valuation benefit in excess of such value is intended to be received by either party to the 
agreement. It is thus our opinion that it is more likdy than not that no gift tax will be 
Imposed on your disposition of the non-statutory options in exchange for the grantor trust's 
receipt of a private annuity of an equivalent value, provided the actuarial value of the non- 
statutory options being transferred in exchange for the receipt of the private annuity are of an 
equivalent actuarial value. 

You have further advised us that the foreign corporation that is issuing the private annuity 
will be adequately capitalized to fully comply with Gift Tax Regulation $25.7520'3(b)(2), 
Estate Tax Regulation S20.7520-3(b)(2), and Income Tax Regularion $1.7520-3(b)(2)^, which 
should enable the corporation to fund the annuity through Charles J. Wyly, Jr.'s human Ufa 
span as defined in such regulations, thus avoiding a ^ft tax assessment that otherwise might be 
asserted had these regulations been violated. 


the transferee vat an educational kislituiion, not a mamber of the iraneferv's As a practical matter it would be d^^lt to 

|how the absence of donative Intent whan the transferee is *raleted to* (he transferor. 
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C. The annuity payments must be unsecured to avoid immediate taxation of 
The Woody International Trust in 1996 with respect to the disposition of the non* 
statutory options in exchange for an annuity of an equivalent value. 


The United States Tax Court has held chat the private annuity in«>me tax rules apply only to 
private annuities that are unsgeured. If the annuity payments am secured the annuity will be 
taxable as if it were a commeraal annuity rather than a private annut^. (See Estate ^ Lloyd 
EfiU, (1973) 60 TC 469 and 212 C.nrp.. (1978) 70 TC 788.) 

For example, the Tax Court in Bell held that the property transferred in exchange for tlw 
private annuity was secured because such property was placed in escrow as security for the 
annuity payments, and the annuity agreement dso provii^ for a "cognovit" judgment against 
the parties issuing the annuity in the event they defaulted in making their annuity payments. 
Consequently, the Tax Court appUed the rules pertaining to commercial annuities to the 
transaction and held that the taxpayers had an immetHatefy taxable gain when they exchanged 
their appreciated stock in exchange for the secured private annuity. 

It is our understanding that the private annuity being issued to The Woody International 
Trust is intended to be unsecured. There are to be no SMurity interests, guarantees, specific 
hinds, or other forms of collateral or assurances that the private annuity payments will be 
made by the corporation other than the mere unsecured contractu;d promise of such 
corporation that it will make the annuity payments as they become due and payable under the 
terms of the annuity agreement. 

In addition, the private annuity payments will not be chargeable to or dependent upon the 
non^statutory options transferred by you in exchange for the annuity. The options and any 
proceeds and/ or income generated by the options will belong to the corporation outright, and 
will not be chargeable to the annuity payments. The amount of the annuity payments will be 
based on the fair market value of the non-sututory options being exchanged for the annuity as 
of the date of the Annuity Agreement, and will not be based on the income generated by the 
non*statucory options being exchanged for the annuity. 

Furthermore, the possession and/or enjoyment of the non*statutory options being sold in 
exchange for the private annuity will reside exclusively with the coiporation, and you will not 
preserve or reserve any control of any kind or character over such non^statutory options and 
the income therefrom that would constitute a retained interest in the possession or enjoyment 
of the non-statutory options being sold in exchange for the private annuity. It is thus 
expressly intended that you will irrevocably surrender the enjoyment, control, ownership, 
and all economic benehts attributable to the ownership of the non-'Statutory options which are 
being sold in exchange for the private annuity. 
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Consequently, provided thw the private annuity paymenw •will be unsecured and will alwap 
remain unsecured it is our opinion that it is more likely than not that the private annuity will 
not be taxable as a secured annuity which is taxable as a conunercial annuity.’ 


D. It is more likely than not that the original issue discount tax tratment of 
debt instruments (that could impose a tax on the annuity prior to the receipt of the 
annuity payments) will not apply to the contemplated annuity transaction. 


In early April. 1995, the Internal Revenue Service issued propowd regulations regarding the 
applicability of the original issue discount rules to deferred private annuities, among other 
types of transactions. 

The proposed regulations seek to treat certain annuiQT contracts as inSirum i gnB for 
federal income tax purposes. This means that, under certain circunuiances, the income 
flowing from assets transferred in exchange for an annuity would be taxable to the annuitant 
in the year earned, regardless of the year in which the annui^ payments were received. The 
proposed regulations provide that this adverse tax treatment may be avoided as long as the 
annuity payments under the contract are periodic payments made at least annually for the life 
or lives of one or more individuals, the payments do not Increase during the term of the 
contract, and the payments begin within one year of the date of the annuitant’s initial 
investment in the contract, ^ec Proposed Income Tax Regulation S1'1275*I (<0(2).) 

However, the Preamble to the Proposed Regulations indicates that the proposed regulations, 
“only apply to annuity contracts that are also debt instruments under general principles of 
federal income tax law,., for exampUt an annuity contract under which paymenu are whoUy 
contingent on the continued life of an individual generally is not a debt instrument for federal 
income tax purposes. As a result, such a contract will continue to be taxed as an annuity 
contract under Internal Revenue Code $72* 

The explanation to the proposed regulations thus su^ests that annuity contracts under which 
payments are wholly contingent on the life of an individual “generally* will not be 
recharaaerized as debt instruments and will not be taxed as sutdi - even when such contingent 
payments are deferred under the contract. However, the explanation does not entirely 
eliminate the possibility that the IRS might proceed with such a recharaterixation in certain 
cases and impose tax accordingly. 

This issue is discussed in Research Institute of Amwict Federal Tax Coordinator 2d at 
Paragraph J-4057 as follows: 


® How«ver, •> w« Indieatad In foolAot* numtw 8 , mupre, we t^ein edvlM you of Iho petontloi H»k Ihol tho eompHonco wWi th# now 
regulotiono undor inlamal Rovonuo Codo S^S20. luc^ •• Ineemo Tax Rogu)«eofi S^.7S204(&)(2K>). com* Iho annuity to ba 
eonaltu^oly Mcurod or guarantoed, wMch could load to on bnmadtato ineemo tOKOtten of Uio onnuily from dw diopetllion of tb* 
options by the Trust in the year tS88. 


11 


COOTIDENTIAL 

PSIOO 132220 



972 


"The proposed rules would only apply to annuity contracts that were also debt instruments 
under general prindples of federal income tax law. An annuity pntract that was not such a 
debt instrument would not be subject to the OID rules, aiuJ it would be unneoessary to 
determine tf it was covered by the esception. Thus, for example, an annuity contract whose 
payments were wholly contingent on the continued Ufc of an individual wouldn’t be a debt 
instrument for federal income tax purposes and would continue to be taxed as an annuity 
contract under Code Sec. 72." 

This appears to be consistent with the Internal Revenue Code statute being construed, 
5l275(a){l)^)(i) which in pertinent part states that the *^erm ‘debt instrument’ shall not 
include any annuity contract to which section 72 applies and which - depends ^ whole or in 
substantial part) on the life expeaancy of 1 or more individuals...." 

Thus, it is our view that it is more likely than not that the original^ issue discount tax 
treatment of (fcbt instruments (chat could impose a tax on the annuity prior to the receipt of 
the annuity payments) will not apply to the contemplated annuity transaction. 


E. The disposition of compensatory non-sututory options by The^ Woody 
International Trust, a grantor trust, in an arm’s length transaction under which non- 
statutory options'® are transferred in exchange for the receipt by The Woody 
International Trust of a substantially nonvested private annuity of an equivalent value 
issued by the obligor corporation is not a taxable event in the year 1996. 


It is our opinion that it is more likely than not that an exchange of non-stacutory stock 
options for a private annuity by The Woody International Trust, a grantor trust, will not be 
subject to an immediately taxable event because the private annuity is "substituted for" the 
non-scatutory stock options under Income Tax Regulation 51*83'7(a) and such annuity 
payments are more likely than not taxable as ordinary immme upon receipt.^ ^ 


Fof options tio not hsva a rssdily aseorteinaMs Wr msrkot vsNi*. tt*o mors grant of Hi# option la not iraataii at a 
transfar and appileatton of Oia stituts la postponed onlH the option is osardsed. <Sm CCH Fedaral Ta* Sarvico {B S.W> 

^ ^ Aitiiou^ we hava not teen asked to opine on whother the tiantfar of non-banslafabl# noivatatutefy stodi options to a grantor 
trust is an Immediata taxable event, our rasaarch Micataa that such transfer should nrt trigger a taxable avanl In Ifefeata Utter 
Ru^ng 934M04, ttta lAtarnal Revenue Service ruled that non-ekatutory stock optiot^s issued to a taxpayer and transferred to a trust 
craelad for the benefit of the ta^syet's dasoandani's wl od ceuae fta rtealpt of bieenna or gain to the taxpayer. The Wamil 
Revsnua Serviee oortdudod that the transfer to the trust did not cenatiMa a Aposlliofl under Income Tax Ragulatiei> 
because lha transfer was not pursuant to en atni'a length transaction, and a non-arm'a lengih AspesiUon of an option not taxed M 
grant ehoold not cause compenaallon Income to be recogrtiied. However. If the bosiee of the tnid exercisea the opOont. W 
taxpayer {or tiw texpeyer’s estate) woutd be in reeeipl of taxable Income under Mamsi Revenue Code itiS(a) and the corporrtion 
Issuing the options wwld be er^ied to w imemel Rwenue Code $ti3{h) deduction. 
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The federal income tax treatment of the foreign grantor tnm*s non-statutory stock options 
which are not tradwJ on an established market is generally covered in Internal Revenue Code 
$83 and Income Tax Regulation $1.83-7. 12 

Internal Revenue Code $83 docs not initially apply to the taxation of non-qualificd non- 
statutory stock options because the options are not aaively traded on an established market. 12 

Billman, 383 T.M., Nonsatutory Stock Options, at pages A-5 and A-6 states: 

“....[Ojptions that are not actively traded on an established market do not have a 
readily ascertainable fair market vaIue...Moreover, the regulations create ^ irrebuttable 
presumption that an untraded option does not have a readily ascertainable fair market value 
unless four conditions are met: 

(1) the option is transferable by the optionee^> 

(2) the option is exercisable immediately in full by the optionee; 

(3) neither the option, nor the underlying property is subject to any restrictions 
that have a significant effect on the option’s value; and 

(4) the fair market value of the ^option privilege* is readily ascertainable. 

In general, the effect of this rigorous approach to valuation of untraded options is to deny 
readily ascertainable fair market value status at option grant, forcing taxation at option 
exercise." 

However, if an option without a readily ascertainable value Is sold or otherwise disposed of 
before it is exercised ( e.g. in exchange for a private annuity of an equivalent value), the 
restricted property rules will apply to the transfer of money or other property received in the 


^2 intomi Rwtnua Cect* |B3(a) provIdM t^ai If property to tra/nlemd Ut Mnnactlon with the peifonnanoe of tarvioea to any 
pamon ethar ttiao lha panon for whom Uia aarvicaa ara parformad. tha «(caaa of (1) tha fair markal valua of lha proparty 
(daiaiminad without ragard (o any raalriclioas othar than a mrtriction which by ita taima wll navar lapaa) at tha firet tima lha ripMa 
of tha paraon having a banaficSal mtaraat In tha pr^iarty am tranafaraMa or ara not tuliiacS to a auhatantial rfak of fetoaKura. 
y^lchavar occur aarUar, ovar (2> tha amount, tf any. paid for tha proparty. wto ba includad M lha grsaa incema of tha paraon who 
paiforma tha aervleaa in tha firal taxaOla yaar m which tha dehta of the paraon having tha banaflciai tntaraal in tha proparty ara 
vanafarabia or aro not aubjact to a aubaiaatlal fitk of forfaitura. whichavar to appllcabla. Howavar. intamal Ravanua Coda 
$SS(eX3} piovidaa in paidnant part that *Mhia aachon ahall not apply to IN tranafar ofan option without a rtadly aacartainabla fair 
marhal vahw * Thus. Intemai Ravanua Coda fSS ahouid not app^ to lha Tha Woody IntamatJonat TruaTa norHriatutoiy opiiona 
bacauaa IN noivatatuiery optlona ara net iradad on an aatabNhad markat, and thua aa a practical mallar da not have ■ raarfiiy 
aacartainabie valua. (Sao CChi Fadaral Tax Sarvica $6:6.221). 

^ 2 Incoma Tax Ragutation )i .63-7(b)(1} auiaa In partinant part that '..^olptiorva havo ■ valua at IN lima tNy ara grintad. but tNt 
valua is oftHiwUy not roadify ascartaiinaWa untaas IN op^ to acttwfy Ndad on an aafaOKahad markat If an option to adhraly 
tradad on an asUbUahad markat, tha fair markat valua of auch option it raadUy aaoartainabla for purpoaaa of Ihto aa^n».” 
[Emphaals addadj II to our undoraiandiftg that tN non-atatutory Nhona which art tN aut)|act mattar of tNa opinion lattar ara not 
acUvaly tradad on an esiabBshed markat, and thua tha non-atahitory optiena do net havt a raadi^r aacartainabla valua making 
internal Ravanua Coda |83 inapplicabto purauani to Intarnoi Ravanua Coda fS3(aX3). 

Thua, bacBuaa lha non-atatulo^ optlona eurmntly NId by tN Tha Woody Into miNnal Trust, a grantor trust, ara not tradad w an 
aatabliahad markat and do not maat IN oorKlillm Impeaad under Ineoma Tax Rvgviatioft f t.63'7(b}. thay will not IPeaty Nva a 
readily aacartainabla fair marktf value, artd will not N govamad uttdar Intamal Ravanua Coda $83. Aa a pn^eai matter no epHon 
wilt ba oonaldarad to Hava a readily aacartainabla value untoss It to aoUvaly Iradad an an astabNaNd markat ($at CCH Fadarat 
Tax Service $8 6,221.) 
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same manner as they would have appUed the property been transferred^^ pursuant to the 
exercise of the option.^* * 

Thus^ in the event that the non-statutory options are exchanged for a pritkUe annuity^ the taxation 
of the transaction would he analyzed as ^ dx option were Bt^rdted. and die amount (the private 
annuity] to be included as gross income would h determined umUr Internal Revenue Code %S3(a) 
and%83(bP^ 

Biliman, 383 T.M., Nonstatiitofy Options, at page A'19 states: 

"If an untraded option is not taxed at grant, provides that S83 will apply to 

the exercise of the option. If the property received upon option exercise is restricted, will 
apply to that receipt of property in the same manner as it applies to a direct transfer of 
restricted property in a nonoption conteiU* (Emphads added]. 

Thus, Internal Revenue Code $83 should apply to the receipt of the private annuity as if the 
private annuity were "substituted* for the non-stacutory options. 

According to Billman, 384 T.M,, Restricted Pfopefty-$ectiQn Jd, at page A-3: 

"...[T]he receipt of an unhanded and unsecured promise to pay money in the future...is 
not a transfer of "propetty” and thus is not a taxable event under $83. Rather, the 
questions of whether the receipt of an unfunded and unsecured promise to pay money in the 
future produces gross income, and, if so, when and in what amount, are to be determined 
under welhestablished principles of actual and constructive receipt of income...* 
[Emphasis added]. 

In Richard A, 0iildset. at v. Commissioner, 103 T.C. No.36 {Nov.l4 1994), United States Tax 
Court Judge Scott held that an annuity issued to an individual was an unsecured promise 
to pay money in the future, and thus was not "property* as that term is defined under 
Internal Reveneue Code $83. 

Thus, it is likely that Internal Revenue Code $83 is inapplicable to The Woody International 
Trust’s receipt of a private annuity in exchange for the transfer of non^statutory options of an 


Irtcein* Tu Reeulition $I.BS-7(a) atatvi in paitinant part 1har...p)f taction e3(a) deal net appljr le the grant of audi an option 
bacauso Um option dooa not hava a readily ucoftatnabio fair market velM U ttw time of tho grant, aactlona eSfa) and 83(b) abaU 
astgly at tha the option ia owreisod or otherwise tSspoeed of. even Ihou^ the teir merket veiue of aucti optien may hava bean 
become readily aacertainabia tretore auch bme. if tha optien la eierelaed, aactlona BSCa) and B3{b) ap^ to the Iranafor of property 
pursuant to auch ewreiao. and the employee or Independent contractor rertzes eomponeatlon upon aod) Iranafor at the tkna and 
in the amount deleimined urtder aectlon S3(a) and B3(b). if (he of»^on Is aetd or otherwiaa ijinnwH ot In am ermfo lenath 
t m oai fiffiBa. aacllona BStat and BStbl ooplv to t ha tfamfor of money or eOm pr^erty recalvad In ihe eame manner •$ 
sections B3{a} and fi3(b) would have applied to the Iranafor of property purauani h> an axarufsn of the opOoo.’ [Emphaaia addad]. 

incoma TaxRogulatiort$1.8S-7{a} atates in pertinont part that '|i}ftha epffon fo offoretotd, aaetlens B3(a)and B3(b)^^ly1e tha 
transter of proper^ pursuant to auch exerdao. and the en^yao or indaipondont contractor faaAzM eomponaaffon 
transfer at tha tima antf fa Ore amount thtarmfnad undar aeeOon ISM and [Emf^asle edded]. 
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equi^enc value^ because a privace annuity does not meet the definition of transfer of 
“property" within the meaning of Internal Revenue Code S83, 

Consequently, if Ina>me Tax Reg;alation SL83*5(e) directs thsU Internal Revenue Code S83 
and the reflations promulgated thertainder shall not apply to an unfccurad prOBlias £a psjn 
pioney ifl thfi future, no other Internal Revenue Code Section induding Internal Revenue 
Code $61. should apply to the transaction.^ 

Thus, Internal Revenue Code §83 wUI likely be inapplicable to the contemplated 
transaction, and the private annuity income taxation rules (e,g., Revenue Ruling 69-74) 
will govern the taxation consequences relating to the transfer.^* 

The Research Institute of America Federal Tax Coordinator 2d at Paragraph J-5256 explains 
the federal income tax treatment of property exchanged for a private annuity as follows: 

"The transfer of property in exchange for a private annuity is not a taxable transaction. 
Thus, a taxpayer who turns his property over to a member of hU family or other private 
individual, or to his own corporation or other corpomtion, which is not a life insurance 
company or a bank or an organization which issues annuities from time to time, in exchange 
for payments for life, has m2 immediate taxable ^mphasis is included in the text) 

However, the payments under the arrangement are taxable when received, see Paragraph J- 
5256. The actual transfer isn’t uxable because the promise to make the lifetime payments is 
considered to have no determinable value. It makes no difference if the obligor under the 
'private' transferee is not in the business of granting annuities, his solvency is not subject to 
the supervision and restrictions of insurance companies and banks, and may change over the 
payment f»riodL (Citations omitted.}" 

Because it is unlikely that either the non-statutory options or the private annuity received in 
exchange therefor Is subject to Internal Revenue Code $83 coverage, it is our opinion that it is 
more likely than not that the non-statutory options transferred in exchange for the private 
annuity will be taxable as property transferred in exchar^e for a private annuity in accordance 
with the aforedescribed fe^ral income tax consequences. 


Baiman, 363 T.M., pfpiMrttf.a«ctton a| p«g« A-3. 

Private Utter Ruling 934S0O4 atates that If Internal Ravanu* Code H^*> *PPV ^ ^ ^ Bie because R 

does not have a readily esceitelnable value at the time of grant, $83 will apoly at the lima of the axarciaa or dluposldofr of the 
option, and Itwoma Is ratilzad. Private Latter Rutings may not be died aa Prao^nt (Saa Intamal Ravonua Coda $61100X3} biri 
they reflect the posttiorr of the Internal Ravanua Satvica and are thus usafu) In that ragard. 
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F. The subsequent exercise of the non*iUtutocy options by the obligor 
not likely generate a taxable event to The Woody International Trust because the 
compensation element will remain opened until the year The Woody International Trust 
receives its annuity payments. 


It is the intention of the parties that the disposition of the non>statutory options will occur in 
an arm’s length transaction at fair market value in exchange for the receipt by The Woody 
Internationa! Trust of a private annuity which will more likely than not be taxable upon the 
receipt of the annuity payments by the Woody International Trust, 

Internal Revenue Code §83 does not tax the grant of non*quaU(ied non^atutory stock options 
because the options are not actively traded on an esoblished market,!^ and thus the non> 
statutory options are not taxed upon exercise or disposition. 

Because the non-stacutory options without a readily ascertainable value are sold before they 
are exercised ( e.g. in exchange for a private annuity of an equivalent value), the restricted 
property rules of Interna! Revenue Code §83 apply to the receipt of the private annuity 

ThuSt the taxation of the transaction will more likely than not he analyzed as if the option were 
exercised, with the value of the assets being received ther^or {the private annuity} (o be included as 
gross income^l under Internal Revenue Code %83(a)and%83(b).^^ 


biterrul Revenue Code fSSii) pravidee that if praperty ia transferred in eonnectkM with the perfonnafvee of aetwicaa to any 
perion other than tt>e person for whom the eervi^ ere performed, the «ee«a of (1) the Mr market value of the property 
(determined without repard to any raslrictiona other than a raatriction vMch fU terms wM nevai laps#) at the first time the 
of the person having a benefsiai interest ki the property are tranaferabte or are rtol euOiaci to a subatanilal hak of foiteltura, 
whichever occur eertiw. over (2) the amount. V any. paid for Ihe property, wfl ba irtciuded In the gross income of the poraon who 
performs the sarvicot in ihe first taxable yoar In which the r^pu* of fhe person having the bonafidal interad in Ihe property ata 
transferable or ara nol aiAjact to a eubatantial risk of ferfaitura. whichever it appUisable. However. Internal Rovanua Code 
{83(e)(3} providee In pertinent part that *It]hia taefion ahal net apply to iha transfer of an option wNhout a raadly aaoaitalnabia fair 
market value.* Thus, Internal Revenue Cod* }«3 should nol ^pty to Ihe The Woody tetemationsl Truafa non>atatutory optiona 
because ihe non-atatutory options ara nd tradad on an ostabishad market, and thus as a prsePcal matter do not have a raadly 
aseertainabla value. <Sea CCH Fad^l Tax Service §6:6.221^ 

Income Tax Regulation ft.83*7(a} stales in pertinent part giaE‘..|l]f aection 83(a>dosB not apply to the grani of such an i^ion 
becuiuse Ihe option does net have a readty aecertelnabia Mr market value at ihe lirna of the grant aecbone 83(a} and B3<b> ofMii 
jutply at the time the option la axardsed or ochoiwtsa disposed of, even though the fair markai walua of such option may have bean 
become readly ascartalnaWc before such Uma. If the option is axardeod. sections 83<8) and S3{b) apply te Iha transfer of pmparty 
pursuara to Such axordsa. and the amployaa or Mepandent centredor rasksts compar>satiort upon such Iratwter at the fima and 
in Iha amount daterminad under aection 83(1) and 83(6). 8 the o pffqp la add or elhaiwfaa dteBoaa d of in an prmte lanpth 
ttinusdon. aaettena 83fal and 83 fbl aaply to the tranaiar of money or other property raodvad In tha aama mannar ta 
aadions 83(a} and 83(b) would have applad to tha bantfar of propaity purauanf lu an axarcfaa cf Ihe apfion.* |Emphasie added}. 

Bitimin, 383 T.M.. Honstatutorv Qptlena. at aegeA.IQ utates: 

*if an unbadad option is not taxed at grant, f83(a)(3) provides that |B3 wiD apply lo the axarcisa el tha epiien. IT Iha 
property raeahrad upon option txarc/aa /a raalrfetad, |82 wflf apply fe lhaf receipt of property ta the seme menner as It 
applies to e direct trensfsr of rosirtefedpraperfy In a nenepdon contaxl.* [Emphaela added]. 


22 hwome Tax Regulation S1-83-7(s) stales in pertinent pert test *{111 >he eptfoa *s esercteett, seeUens 83{a> end 83(b) apply te tea 
transfer of property pursuant io such axareiaa. and tea anvMo'y** inda^ndani contractor reeOses eonipenseVon open such 
Iranster at the time end in tfi# unount determined under eeetion SW end f K^.* {Emphasis added). 
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With respect to the re«ipt of a private annuity by llie Woody Iniernationai Trtwt, the 
amount of the private annui^ to he included as gross income is determined under Internal 
Revenue Code S83(a) and S83(b). 

However, a private annuity does not os **pr(iperty* under internal Revenue Qode SS-3^» 

because it is an unfunded and unsecured promise to money in dx future?^ and thus is not 

immediately taxable to The Woody International Trust until receipt of die annuity payments. 

When the private annuity payments are received by The Woody Internationa! Trust, The 
Woody Imernacional Trust will thereupon have received “property" for the performance of 
services. 

Consequently, the “...questions of whether the receipt of an unbonded and tmsecured promise 
to pay money in the future produces gross income, and, if so, when and in what amount, arc 
to be determined under weU*established principles of actual and constructive receipt of 
income..." [Emphasis added].25 

Thus, the compensation element will remain opened until The Woody International Trust 
actually receives the annuity payments which will more likely than not be taxable to Charles 
Wyly, the service provider, as ordinary income upon reaipt.^b 

Thus, it is more likely than not that The Woody International Trust's receipt of a priv^ 
annuity is not a taxable event, because a private annuity does not meet the dehnition of 
“property"27 within the meaning of Internal Revenue Code 583, and The Woody 
International Trust will not have constructively or actually received “income" until such time 
as the first annuity payment is issued to and received by The Woody Internationa] Trust. 

Research Institute of America Federal Tax Coordinator 2d at Paragraph H-2507 further 
provides: “[Dbe determination of when property is transferred in connection with the 
performance of services may determine the tax year the transferee has income from the 
transfer." [Emphasis added in text]. Income Tax Regulation 5l-83>6(a) states in pertinent part 
that "..XT]he amount of the deduction is equal to the amount included as compensation in the 

InKchenSKCMdselet v. Comntfcsilprttr. 103T.C. Mo.36(Nov.14iea4).UnlMStatMTuCouiiJud0*Sootthakllh«t«n 
annuity ...WM an unaaeurad proniiaa to pay monay In lha futura, and ftiua was not "proparty” aa that tann la dafSnad undar 
Intarnal Ravanaua Coda |S3. 

Id. indIneomaTax negulat>an$l.634(a]. 

BHIman, 384 T.M., Raatflet«d Propsy^.BseHoq at papa A4. 

^ Although wa hava not been ashed to opins on whether the transfer of noA>t/ansfarabla non-statutory stodi options to a grantor 
bust is an ImmsdlaU taxaWo svani, our issaarch tndicstos that such transfer shoutd not trtggsr ■ taxahta susnt. In RrWsls Lsttar 
RuNng 9349004, the Irttamal Revenue Sarvlee niM that r>on>statul«ry etock options issued to a taxpayer and Iransfanod to a Iruat 
eraatad for the benefit of the taxpayer's dascandanrs wSI not causa IM raeaipt of incoma or gain to lha lai^yar. Tht Intamtd 
Rovenue Sorvica concludad that lha trarufar to tha Iruat did net eorwtltuta a disposition undar Inooma Tax Ragrriation {t.83<7(ai 
baeausa tha trarnfar was not pursuant to arr arm'a langth transaction, and a non'aim's langth di^oaWon of an opUon net tnad at 
grant should nM causa compensation Incoma to ba racognisad. Howavar. tf tha trustaa of tha mtH exarctsaa tha options, tha 
laxpayar {or the tai^ayar'a asiate) woi4d bs in raeaipt of taxable incoma undsr Intamat Revanua Coda §9^*) and the cwporMkM 
issuing the i^)tions would be entitlad to an internal Ravanua Coda S83(h} deduction. 

t't fUchtrdA. 0»Ut H. 4 L V. CemmusiarKr, 103 T.C. No.36 (Nov. 14 199^- 
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gross income of the service provider...” Thus. wl»n the servin provider takes the annuity 
payment into income, the service recipient can claim a corresponding deduaion und^ 
Internal Revenue Code $83^). 

The receipt of each annuity {Kiyment is more likely than not wholly taxable to Charles Wyly, 
the service provider, as ordinary income, and the amount included in compensation by the 
service provider, Charles Wyly will equal the amount of the deduaion to the service 
recipient, Sterling Commerce, Inc., the corporation issuing the non-sututory options. 


G. The private annuity contract is likely to be treated as being held by a 

natural person. 


The foreign corporation intends to acquire the stock options by Issuing a deferred private 
annuity to The Woody Imernacionai Trust on the life of Charles J. Wyly, Jr.. The Woody 
Internationa] Trust is a grantor trust for United States income tax purposes because its settlor 
is Charles J. Wyly, Jr. who is a United States person and the trust has United States persons 
among its beneficiaries, namely Charles J. Wyly, Jr., the spouse of Charles J. Wyly, Jr., and 
the issue of Charles J. Wyly, Jr.. (See the Third Schedule to the Amended and Restated Deed 
of Settlemwit.) 

The annuity is intended to be classified as a deferred annuity because the commencement of 
the annuity payments is anticipated to occur more than one (1) year from the date of the 
annuity agreement. 

An annuity which is not classified as a deferred annuity is classified as an immediate annuity. 
Internal Revenue Code S72(u}(4) defines an ‘^immediate annuity* as an annuity which is 
purchased with a single premium or annuity consideration, with the annuity to have an 
annuity starting date which commences no later than one (1) year from the date of purchase of 
the annuity, and which provides for a series of substantudly equal payments to be made not 
less frequently chan annually during the annuity period. 

Internal Revenue Code in pertinent part indicates that if a deferred annuity contraa 
(which is not an immediate annuity) is held by a person who Is not a natural person then such 
contraa shall not be treated as an annuity contraa for federal income tax purposes and is to 
be taxed in accordance with the statutory formula sc: forth in Internal Revenue Code $72(u) 
unless an exception therein applies. 

However, Internal Revenue Code $72{u) further states that; 

‘*For purposes of this paragraph, holding by a trust or other entity as an agent for a 
natural person shall not be taken Into account." 
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The le^slative history to this sututory provision mdicates that: 

“Under the Act CTax Reform Act of 1986). if any annuity contraa is held by a person 
who is not a natural person (such as a corporation or tiisst). then the contra is not treated as 
an annuity contract for Federal income tax purposes and the income on the contraa for any 
taxable year is treated as orchnary income received or aoaued by the owner of the contraa 
during the taxable year. In the case of a contraa the nominal owner of which is a person who 
is not a natural person, but the beneficial owner of which is a natural penon. the contraa is 
treated as held by a natural person." (See the Conference ^mmittee Repon on Public Law 
100-647, reported in Commerce Clearing House of America Standard Foleral Tax Reports 
(1989), at page 13, 189-8.) 

This provision is briefly discus^ and explained in Knickerbocker, 134-5th T.M., Annu i ties at 
page A-25 as follows: 

“Seaion 72(u) does not apply if a trust or other entity holds the contraa as agent for a 
natural person who is its beneflcial owner." 

Internal Revenue Code S679(a}(l) states in pertinent pan that: ‘A United States person who 
directly or indirealy transfers property to a foreign trust ... shall be treated as the owner for 
his taxable year of the portion of such trust attributable to such property if for such year there 
is a United States beneficiary of any portion of such trust.” 

As we indicated above, Charles J. Wyly, Jr., a United States person, transferred property to 
The Woody International Trust, a foreign trust having its situs in the Isle of Man, with the 
trust having United States beneficiaries, namely Charles J. Wyly, Jr., the spouse of Charles J. 
Wyly, Jr., and the issue of Charles J. Wyly, Jr.. 

Consequently, Charles j. Wyly, Jr., the grantor-settlor of The Woody International Trust, is 
likely to be treated as the owner of such trust for his taxable year of the portion of such trtxst 
attributable to such property. To our knowledge, Charles J. Wyly, Jr. is the sole and 
exclusive settlor of such trust. If so, he is likely to be treated as the owner of the entire trust 
estate of such trust for his taxable year. 

Internal Revenue Code $^>71 states in pertinent part that: “When it is specified in this subpart 
that the grantor ... shall be treated as the owner of any portion of a trust, there shall then be 
included in computing the taxable income and credits of the grantor ... those items of income, 
deduaions, and credits agairut tax of the trust to the extent that such items would be taken 
into account under this chapter in computing taxable income or credits against the tax of an 
individual." 

Internal Revenue Code $679 is included in subpart E which is expressly governed by Internal 
Revenue Code §671. 
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Income Tax Regulation $1.67M(a) in pertinent part sutes that: '‘Subpart £ (section 671 and 
following), Part I, Subchapter Chapter 1 of the Code, contains provisions taxing income of 
a trust to the grantor ... under certain circumstances even thou^ he is not treated as a 
beneficiary under Subparts A through D (section Ml and foUowir^ of such Part I.” 

Income Tax Relation $1.67l-3(a)(l) in pertinent part states that: "When a grantor ... is 
treated under Subpart £ (seaion 671 and following as the owner of any portion of a trust, 
there are included in computing hts tax liability those items of income, deduction, and credit 
against tax attributable to or included in that portion. For example: 

“...If a grantor ... is treated as the owner of an entire trust (corpus as well as ordinaiy income), 
he takes into account in computing his income tax liability all items of income, deduction, and 
credit (including capital gains and losses) to which he would have been entitled had the trust 
nor been in existence during the period he is treated as owner.* 

Consequently, in light of the rigid tax requirements that ra^ire Charles J. Wyly, Jr., a natural 
person who is the settlor-grantor of The Woody International Trust, a grantor trust, to take 
into account in computing his income tax liability all items of income, deduction, and credit 
(including capital gains and losses) that pertain to The Woody International Trust, a grantor 
trust, to which he would have been entitled had the tnitt not been in existence during the 
period he is treated as owner, we believe that it is more likely than not that the Internal 
Revenue Service and an applicable coun of taw will hold that the acquisition and holding of a 
private annuity contract by The Woody International Trust, a grantor trust, will be treated as 
if the annuity contract were held by Charles J. Wyly, Jr., a natural person who is the settlor- 
grantor of The Woody Tnterniuional Trust. 

We thus believe that it is more likely chan not that Internal Revenue Code S72(u) will not 
apply to the annuity iransaaion and that the annuity will be created as being held by The 
Wo^y International Trust, a grantor crust, as an agent acting on behalf of its prindpal, 
Charles J. Wyly, Jr., a natural person who is the settlor-grantor of the crust. 


III. Concluding Comments. 


The opinions contained herein have been carefully considered by us and reflect the federal 
income tax consequences we anticipate will apply to the areas we have discussed. 
Nevertheless, they are only opinions and should not be considered to be guarantees. 

Our opinions have been limited to our examination of the federal income tax consequences 
regarding the issues discussed above, as indicated herein. Our opinion expressly does not 
cover or concern itself with ocher issues not addressed herein, including but not limited to the 
reality of values. 
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Our opinion is based upon the status of the federal Income tax law as of the dale in which this 
opinion is written. Should there be any change in the applicable tax laws or the huts and 
circumstances relating to the events described herein, the opinions expressed herein will 
necessarily require a reevaluation in the li^t of such changes. 

In the event there is any change in the tax principles applicable to our opinion hemin, we 
specihcatly disdatm any undertaking or obl^ion to advise you of any such changes which 
may here^er occur. 

There is no assurance that the Internal Revenue Service or anyone else will not raise issues that 
have not been discussed herein. 

Our analysis is based on the facts and/or assumptions ontained in this l^er. If such facts 
and/or assumptions are inaccurate or incomplete, our analysis and eonclusioiu are equally 
inaccurate or incomplete and might vary substantially from those contained heidn. 

However, it is our dew based on the information presented to us as expressed herein that it is 
more likely than not that the transactions described herein will be upheld as being bona fide. 


RespecriiiUy submitted, 


CHA TZKY AND ASSOCIA TES 
A LAW CORPORATION 



Michael G. Chatzky 
Attorney at Law 
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SCHEDULE "A" 


eun Simiaia mulnaCaiiiD.ny BteetgelialM TMHVlhn 

Viluaflon 

1} M Non Stal 1,600,000 etorUng Commwco. in& 6.94 10.464.000 

Total Annuity Valuo: 


AniHAtfVoiuf^ 

10,464.000 

10.464 nog 
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MEMORANDUM 


To; Michelle Boucher 
From: Charles Wyly 
Date: March 10, 2000 
Re: SSW Options 


cc: Sam Wyly 

Shari Robertson 


Sam and I recommend to our protectors that all the Sterling Software options be 
converted to CA options. 



CONFIDENTIAL 

SECI00023218 

PS100035685 




984 


EvwjWyly To: Sam_Wyly@maveridccap 

04/26/2000 08:34 Sutqect; Re: Michaels Shares 


More info: 

Forwarded by Evan Wyly/Maverick on 


04/26/00 1C.S) 



'Midielle Boucher ’ 
<mboucher@candw .k 

y> 

04/26/00 0925 AM 


To: evanwyly 
cc: 

Subject: Re: Micha^s Shares 


I did confirm with the trxjstees this morning, and they are proceeding 
offshore options, selling at $40 or better. 


the 


Offshore we have the following: 

Ynrta Faf 

292,800 options with Angust expiration 
Dortmund 

S’?, 200 options with August expiration 


There are a lot of options held domestically with July expiration 
These are the quantities based on February financials, I don t t^^ink there 
has been any changes, but will check with Elaine if you so need this infa 
I had spoken with Elaine earlier, and I understand that she has asked if you 
want to exercise and sell any domestic options, but has not heard back from 
you. Apparently Charles is currently working on some of his domestic 
options, but not offshore. 


July 2000 expiration: 

SW 1, 125,000 

Cheryl 7 5, 000 

Kelly 150,000 

Marmalade 150,000 

Michelle 


Original Message 

From: evan_wyly@maverickcap.com <evan_wyly@maverickcap. com> 

To: Michelle Boucher <mboucher@candw.ky> 

Date: Wednesday, April 26, 2000 11:13 AM 
Subject: Re: Michaels Shares 
> 

>What amounts remain to be sold? 

>>Sam recommends that the trustees exercise and sell the remainder of the 
>>Mlchael8 options that expire this summer. Sell at $40 or better. 

>> 


I Pi>rfnanpnt Subcommittee on In vestigations 

^_jmnWT#35b^^ 
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= Redacted by the Permanent 
Subcommittee on Investigations 


From: Keeley Hennington 

Sent: Wednesday, February 28, 2001 7S5 AM 

To: MBoucher@candw.ky 

Subject: FYl-disregard first e-mail 


Don't know what I did - but finished below 


The preceding e-mail message (including any attachments) contains information that may be 
confidential, or constitute non-public information. It Is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


Forwarded by Keeley Hennington/htst on 02/28/01 09:55 AM 

Keeley Hennington 
02/28/01 09:52 AM 

To; MBoucherScandw.ky 


Subject: FYI 


I was talking to Charles yesterday and he was kind of thinking out loud on some stuff. He 
was talking about use of off-shore cash and was using the following for planning - thought 
I would pass it along even though he was just thinking. 


First Dallas - 
955 Little Woody 
Little Woody 
Sport Horses. 


Charity 


310.5 future committments (Brazo 
310.2 Aspen) 

- $4.5 (next week deal) 

-S3.0 ( capital improvements) 

' 34.0 (new house) 

??? 


PDV, ?) 


He mentioned that he plans to make a pledge some time this summer of about 510M payable 
$2/yr. for 5 years that could possibly be funded off-shore. He was saying that these 
things would use about half of his current available cash off-shore. He also tal)ced about 
the Lambda properties being sold off-shore and 1 told him I would loo)c into this and what 
the tax implications are - this one is messy. 


The preceding e-mail message (Including any attachments) contains information that may be 
confidential, or constitute non-public information- It Is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


Penpan«^nt Subcommittee on Investigations 

EXHIBIT #35c 


Confidential 
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From: 

Evan Wyly 

Sent: 

Friday, November 3, 2000 8:59 AM 

To: 

mboucher@candw.ky 

Subject: 

Re: intelecon 

Attach: 

attl .htm 


FYl, probably both of us need to be more careful with our wording, since I m 
not in control or approving^ I'm just making recommendations. 

Forwarded by Evan Wyly/Maverick on 1 1/03/00 07:45 AM 

Shari Robertson 
11/03/00 12:00 AM 

To; Evan Wyly/Maverick@maverickcap 
cc; 

Subject; Re: intelecon 

Remember that it is critical from a U.S. tax standpoint that there is no 
appearance that the Wyly's are in control of the trusts or the protetors. You 
tried to word carefully, but I would recommend that you "inform" of the 
intended recommendation and suggest they inform you if there are aware of any 
different issues to be considered. In effect Evan approved this txn, you don t 
want that. 

**»»**»****•***»**•*»***»***»**••»•***••»••»••**•**•***••***•********•********** 
*,♦**♦* ********************#**+* *♦♦*******♦**♦*♦*♦*•*************** 

The information contained in this e-mail message is intended only for the 
personal and confidential use of the recipient(s) named above. This message 
may be an attorney-client communication and as such is privileged and 
confidential. If the reader of this message is not the intraded recipient or 
an agent responsible for delivering it to the intended recipient, you are 
hereby notified that you have received this document in error and that any 
review, dissemination, distribution, or copying if this message is strictly 
prohibited. If you have received this communication in error, please notify us 
immediately by e-mail, and delete the original message, 
*,*«»**♦»»»♦*«*♦♦»»»»♦»»»»*•»**»♦*»••*♦•»♦*••*♦♦•♦****************************** 
***♦♦**♦*♦*********♦♦♦*******♦♦**♦****♦*♦**♦***♦******♦****♦*'«***** 


Evan Wyly 
11/02/00 11:02 AM 

To: "Michelle Boucher" <mboucher@candw.ky> 

cc: Shari Robertson/Maverick@maverickcap, Sam Wyly/htst@htst 

Subject: Re: intelecon 

OK to proceed as described. Thanks. 


Pprmanwit Subcommittee on Ipvestieations 


EXfflBIT #35d 


WIAV010859 
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"Michelle Boucher" <mboucher@candw.ky> 
11/02/00 11:05 AM 

To; evan wyly 

cc; Shari Robertson/Maverick@maverickcap 
Subject: intelecon 


George Ellis & I finally caught up today, he is arranging for the subordination 
agreement to be redrafted to be more clear that the subordination extends only 
to cover the $250,000. That was the original intent, and hell see that it is 
made more clear. 

George feels that the subordination is something we really need to agree to, 
that Barco (the projector supplier) is their lai^est creditor (outside of 
Greenbriar) and to keep the relationships between Barco and Intelecon and 
Greenbriar and Intelecon working in a productive fashion, we should sign it. 

George has discussed this with Steve Turoff and indicate Steve is comfortable 
with the proposal. 

Please confirm that you have no objections to the protectors recommending that 
the trustees execute the subordination agreement. 

- attl.htm 
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.„-BSa-4B33 ™ UVUV ^ ^ ^ 

-fjV 1>W, 

-MlohUte Boucher" To; uc»hrl»eW«-com>-. <aoti,lrtllefestetllng.com» ^KcS 

<mbouchoi®oandw.i< cc <shart_tobi»t»oo®ma.onclLCap.com> 5>l £. 

Subject Firal Dallas IntemaSonal update ^ 

0309/0003:15 PM 

/- t TicCayma»f«nd.FtalDalteli«eriiali<»iel(n)Oshculdbemcon.cracdiomotrcw,a»dlbavcbaakaccom,ti 

ready to go here it Queensgatc Bank & Trusfc 

^ ^ 1 have «™6cdpi.ltaunaiyp.pe™odt.lLehniMlB™Uie,s«,cpc.d,cW.c..aht with them, aodwc 

able to move money Acre on Memday . 

^ 1 await codfirmation on ftc BM betas taveated ta Cooltak thronsh FDV, bat andmttnd thta “ « 'i 

^ Million -pltaaecotlftim Etatac and lettcomntttaicaltasmcrutac that wc transfer w^ tnoitey^ tac Fint 

i , j Dallas iBuclure to provide fbr the Investments as well as taitial fees. Assnmins Coolmk will be SI M and Uhinans 
■b is S5M, I m amnSig f« $«.25M to be Elysium's initial contribution. 1 hope thlsadditional S250K will provide 

for most of toe feM for toe nextfi- l2mtK s. depending on investmeni activity. 

1 would also like confirmatfen to proceed wito placement of K MHlion into toe Lehman account. 1 spoke wto Lou 
-J Schaufele and understand that arrangements have been made that his group will m^e the invesiromts on behalf of 

T/i V FDl, and advise us at toe end of toe day as to what was traded. My impression is that trading will be reUcively thin, 

' and dependent upon the IPO / Capital Markets activity, but is eapeaad to be op tp 5 Irades par month. Is ibis your 

understanding? 

. J fl t FordocunK»itationpurposes,wewillaiTangcpapcrwottsa*alactUBldi6cmionovertfadmgintheLehman£ 

[ account is granted to First Dallas, Ltd. ^ 

I look forward to hearing from you. 

Michelle 




CONFIDENTIAL 

HST_PSI000053 

in 




989 


From: 

Evan Wyly 

Sent: 

Friday, September 15, 2000 1;52PM 

To: 

Michelle Boucher <mboucher@candw.ky> 

Subject: 

Re; Fw; michaels sales offshore 

Attach: 

attl .htm 


OK 


"Michelle Boucher" <mboucher@candw.ky> 
09/15/00 12:39 PM 

To: evan wyly 

cc: Shari Robertson/Maverick@maverickcap 
Subject: Fw: michaels sales offshore 


Copy fyi - 1 forgot to copy you initially. 

Michelle 

Original Message 

From: Michelle Boucher 

To: Shari_Robertson/Maverick%MA VERICKCAP@maverickcap.com 
Sent: Friday, September 15, 2000 12:11 PM 
Subject: michaels sales offshore 


I spoke to Sam today, he wants us to proceed with selling 200,000 Michaels 
Stores shares from offshore to aid in raising funds for Ranger/Precept projects. 

I would like to recommend selling 175,000 held by East Carroll, and 25,000 of 
the shares held by East Baton Rouge 

I confirmed with him that there is nothing going on with the company that 
should preclude us from being in the market at this time. He wants Lou to 
slowly acquire without impacting the market. 

Please confirm you are comfortable with me going forward to the Tmstees. 
Michelle 

- attl .htm 
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Redacted by the PermanCTit 
Subcommittee on Investigations 
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T&b Bulldog Tmat was ereaied liy a mm agreemear i dated 11 March 1992 betwem Sam 
avmaMiyUS^reali,andLoiiMHouae7^ust(^Qznp»ylJliD^ed. The current ^stcc 
of the trust is IntcnsttioiWQ Trust Compsty United (picvimtsly Aundyr Trust Company 
liiiBied). 

The reason er«diiq{tiwtnj8C wBs lax diiveat. Bs purpose was to talre t!w at^ts 

hecome hdU within die trtiat and various Hsic of Mian cangmies owned by it outsidelof ^ 
santkx^sestate&rl^pfts and esace tax purposes and attbesamethneio caectea^undtbc 
mcttne and gains of wiadi were not attrihuUble to any of die settlor or las ftmSyi , The 
assets witibiBi the trust are now very substantial. 

Duchig 19^ and 1999 ^ trustees; together with the setdor's ndvteen, conridbred a 
number of possible aamMluim ta to the trust so as to cxeete a structure that would be even 
more ^^e ffiri o nt ** for tea purposes. Af diat fane a. pfobiorn with the perpmui^ 

period was identiSed wfaidi is ammnarised m Msan & pHtaos^ letter of 12 May 199SI 

UMmately the revised tax jibnniag arraogemems were not proceeded with. Howeve^ 
one of these arra^emeota wns pot mm pUoe. Tlss st^ was for dm trustees to declare a 
new trusX. Bulldog 11 Tnis^ and theamfog the power of inerserooatBiQed in clause 1S.9 of 
dm treat agteonest to maege the mjgiDaiBulldc^ Trust into Bulldog n Trust pnwr^ff i 

^sonfertinsdanee wMadgircto adopt a power «•» >dd end Kiiwcftaaiiy m the 

ihiie. the m iateea topic the wew that the two i<u the 

same dme, the perceived perpetuity pretdem was also dealt with as was a wnall 
techotcal problem in diat persons reckfent in the Xrie of Man had not been froF 

bcne6thig under die oripiidl trust ' 

In foe ligbi of various amcrnfaiema to US tax legiskrion rince 1992 dm settlor has, wilh his 
advisers, been reooiuideriag his inoaoie tax posKdon xid foe tnutee is now advised tl^ the 
mcigfog of foe oriipnal Bufot og Trust mto Bulldog 11 Trust may have the trust to 

become a gnottor treat for US Incoaie tax porpoms. riiMtg SO of foe original 
Tnad onm atos a spedfic jHoiwoa that trustee &hrff not at eny time prior to the 
tfll of this trust talfo any action or_ilri miv act wldfl& may cato» flhA trosit’ to' bricoote " 

a grantprtUH fln Ufoied Sasre mc «w* punTnaafl*r * 

Iq of iwcnSnt jpuign^li it u tbe mau-s view Uin tU puiparlal raergor of 

Bulldog Trum mto Bulldog n Trust was void fo nitio and foe trustee Is now 
confinna^ of this pohit, ihgefoar with conSimatios tiwt all that w required to fconalise its 
dedaion is • stnigfaKforwdrd resofajtaon noting foe eEfoct of tli* Deed of Merger and 
therefore foe foct fom foe sHiger VOS void ah initio. 

A Gonsequcntia] point is w^efoer the enrirety of foe Deed Merger should be couridered 

void or foaply foe t^fonsivclpait, namely tte addkioo of the new Cfanss 19. 

Attached to tbig note are:* 

1. ' The miginal trust apoafliBtR 

2 . ' Tlw October 2000 Dedandon of 'niatfaxms uBuBdogH 

3. The October 2000 Deed of Mecer 

4. Mams ifc Partsseie' letter ssf 12 Zditfl998. 


Permanent Suhcommittec on investipatinns 


EXHIBIT #38 


CONFIDENTIAL 
SECI00107222 
PSI001 35569 
PSI001 35569 




991 




Redacted by the Permanent 
.Subcwronittee^onlnvesd^ation^ 


ifli 


OoB Bdcfi&iikal qoettlon Km arisaa £h>Bi those advbai® flic Settior xa r^atioD to tlS tax 
issues. It is ^pannt, fiallowiiig tbe issue of various sew Re^jladotis by the US iMemsJ 
Revemv Service and ia fle fight of* gonerBOy more consarvsnive approadt to tax plann ing 
mtiei^ that as jiq^srds vwy recent yean certsis oflhe tnutee^s powers oot^ cgygg the trust 
to be trtAied as a Cnnioi] Tnsst ^ US mcoow tax jjufjM»ea, luMmlibstantfiag the viotitx^ 
rf the Oetober 2000 merger, hi particultr it b fiw inwee's discretitmaxy distributkin 

powers &liovrii« the death of tbe Satilar te an issue. 

I i' 

Qaise 5.3 of tbe odgbsal Sidldog Truft agfriitent « leatenca “tins discEefioiiuy 

dishibutiQa power of the txueme ifadl be finrited and void with regaixi to ar^ 
thst violates any prmdsdoaa or inent oftlaa truaT. It k ecc^ted that any statemem'of tbe 
Srtflor** iBtaat, aes in partioilar the final paragraph orOauae 4.2, b not relevant othtr than 
in an acDon &r ractificatioii. Kowswer, in view of the wonSng of Clause 5.9 fa) the 
questKMi is raised as to wfaedwr the tmstoe wcxild be o onect in effectivcdy pottiog a fine 
through any language withm Clause 5.2 that caused the mist to be a vamor tnwt ^ US 
tax]ftaposes. 


David A. Harris 

iFOInternarioaal limited 

httecnatiaiiaJ House 

CaadeSU 

Vlec<HMlload 

Douglas 

I^ofltCan 

6.10.03 

MAA^bnU<lpcfl61Q.<g»otB 
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MEMORANDUM 


To; 

Sam, Evan 


Charles, Don 

From: 

Shari 

Date: 

05/12/00 

Subject: 

Isle of Man Trip 


The following is a recap of the lOM trip. If you’d like to discuss any of this let me know. 

1) Jurisdictional Issues: 

A) lOM corporations will become regulated as of 12/31/00. This is in the form of the party 
that formed the corporation making a statement to the regulators that the corporation has 
books and records. This change allows the lOM regulators an opportunity to make 
inspections. 

B) South Africa is now charging a dividend tax on all monies repatriated. The S. A 
community no longer will get a benefit through an lOM Trust. There is concern that a lot 
of the S.A, money will leave lOM because there is no tax savings. There may be some 
shrinkage of trustees because of this loss of business. A reminder that Trident is SA 
based. 

C) Seems to be concern expressed by the trustees that within a matter of years that there will 
be further regulation, which might required submission of audited financials and access 
to trust documents. Hester’s (Trident) solution was to hire a “lawyer” custodian to hold 
the trust deeds, which disclose beneficial ownership. The lawyer would be instructed by 
the protectors and the trustee not to release the trust deeds to anyone without joint 
consent. This would slow the process of delivery of the trust deeds down, giving the 
ability to flee the jurisdiction if it was deemed nw^essary, 

2) Trust remediation steps to be taken at Trident regarding the 1995 trusts (La Fourche & Red 

Mountain): 

A) Add Sean Cairns as a beneficiary as soon as possible, 

B) Determine the accumulated income as soon as A) is complete, 

C) Determine with Owens whether the income earned on the accumulated income is tainted. 
(Shari & Michelle to follow-up.) 

D) If the income is tainted, form new corporations and transfer the assets from the original 
trust to the new trusts in exchange for a low interest-bearing note. 
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3) Trast remediation steps to be taken at IFG & Northern regarding 1992 and 1993 trusts. 

A) Merge 1992 trusts (Bulldog & Pitkin) into Bulldog n and Pitkin n to clean up perp^ty 

issues. This will be done with a short document already prepared by Fullerlove which 
Mike has reviewed and approved. j t ,- 1 ■ tt 

B) Merge 1993 trusts (Delhi, Lake Providence and Castlecreek) into Bulldog II md Pitkin II. 
This is being done to minimize the number of trusts for fiiture planning of dividing the 
existing trusts into sub-trusts. 

C) Restate Bulldog II and Pitkin II to be a complete trust deed on its own without referring 
back to prior trust deeds. 

D) Fullerlove and Harris have been instructed to move forward on A-C. 

4) Other trust issues; ^ j 

A) Division of existing trusts to a specifically named beneficiary can be accomplished 
through sub-funds that are revocable or sub-trusts that are irrevocable. Trustees awaiting 
instructions before moving forward on this project. 

B) Trustees have been informed to plan cash to exercise all Michaels stock options prior to 
maturity date. Trustees awaiting selling instructions on what to do with stock that is not 
exercised and sold prior to maturity date. 

C) Discussed possibility of the trusts purchasing life insurance policies with the trustees. 

They 

Are awaiting recommendations before proceeding. Mike and Owns need to coordinate 
to bring this project forward. 

D) Informed trustees of valuation issues on annuities that were amended and extended 
previously. Michelle has already requested these valuations from Milliam & Shari. It is 
expected that the valuations will increase the annuity payable outstanding for the trusts. 

E) Interviews were held with prospective tmstees that might be needed in the future. The 
following trustees were interviewed and are ranked in the order in which / recommend 
they be used. It would be good to get Mike and Michelle’s opinion independent of mine. 
A number of these people are known by Don Beacock (former MeesPierson) and should 
check with him for references. 

1) Close Bank (recommended by David Harris) 

Met with Ian Bancroft, Managing Director 

Marcus senior to Ian was off island and did not have an opportunity to meet 

This was our first visit to this organization. It appeared to me that this trust company 
was a good fit to the business needs required by the family. Close was recently 
acquired from Rhea Bros. It is a public company listed on the Irish Stock Exchange 
(160* largest). Market cap of $2 billion. Services available are: investment 
management, banking and trust services. There are 10 persons in the trust 
department. The firm is responsible for over 400 trusts and companies ranging in size 
from $750,000 to $50 million. The average size is $2.5 - 4 million. Fees are a fixed 
responsibility fee and time (negotiable). No U S. operations. 

2) Caledonia 

Met with David Burgess 

The Walker family (the other large law firm on the island) originally formed this 
company in the Caymans. This was our second visit. I really like David’s approach 
and think he would work well with the family. He was the one who told us about the 
SA change. They’ve been on the lOM a short time and the business doesn’t seem to 
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be growing quickly. Mike has expressed concern whether they will continue with the 
lOM operations. In discussions with Michelle later she feels that this trust company 
will continue on the lOM because of the Cayman requirements. Michelle is going to 
get with David when he’s next in the Caymans. I have a good feeling about working 
with Caledonia and believe we should continue to visit and get acquainted. 

3) Intercontinental (former Mees Pierson employee works there) 

Met with Collin Flatten, Director and Andy Wallis, Accountant (jMP) 

Flatten started this company in conjunction with a Canadian family. Collin now owns 
the company independent from this family. Collin was personable and direct. This a 
small company with oflices in lOM and London. lOM staff is 10 and there are 3 in 
London. His current client mix seems to lean toward the marine industry . He does 
not advertise for business and only takes clients from referrals. Fee structure is 
negotiable. The firm has 500+ accounts with 150 of the being trust structures. He is 
concerned about using leverage if they were minor beneficiaries. There are no minor 
beneficiaries. Flatten was the one who made as aware of the new corporate reporting 
requirements. He travels to the U.S. twice a year and would be available to stop in 
Dallas. His business is predominantly marine (boats and yachts), trading (purchased 
from MeesPierson) and time share ledger management. 

4) Anglo Irish 

Enda Connolly, Offshore Trust Director and Any MacKellar, Accountant (former 
MeesPierson) 

This is a public company with tremendous growth since the acquisition from 
MeesPierson. This was our first visit. I personally had a problem with Enda because 
he talked predominantly to Mike and ignored Michelle and myself, though every once 
in while he realized what he was doing and included us. Michelle didn’t sense this as 
strongly as I did, but I was seated furthest from Mike. This could make for a difficult 
situation for the women in the Wyly family to deal with. He had a very smooth 
almost at times cutesy sales pitch. Having said this, I think it is worth a 2 °^ visit in 
case I read it wrong. (It was our last visit after 2 full days.) 

F) Annuities; 

1) Preliminary discussions with the trastees regarding the possibility of prepayment at a 
discount. 

2) Michelle is to continue with analysis: cash flow requirements, early payment of taxes 
vs a Maverick ROR. 

3) Michelle to ask Milliam and Shari to suggest a discount for prepayment. 

G) Protector Company 

1) Confirmed with Fullerlove that the trust deeds allow for one protector 

2) Confirmed with Fullerlove that the protector can be a company as well as an 
individual. 

3) Mike, Michelle and Shari need to continue work with Owens regarding structure. 
Need to develop a timeline for completion. 

H) Audits: 

1) Discussion were held with trustees recommending that audits be done on a going 
forward basis. The trastees and the protectors will define audit scope. It will most 
likely include an audit of income and expenditures and verification of assets. This 
will be done at the corporation level and consolidated at the trust level. It will not be 
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a fall audit, as trust deeds should not be provided to the auditors. Some discussion 
was held whether a different auditor should be obtained for each trust. More thought 
needs to be put into this. 

2) Why audits now? If Michelle becomes a member of the Protector Company the 
family has lost their independent 3"* party verification. In addition to this, the sheer 
size and lack of the family’s day to day involvement in addition to Michelle’s status 
change makes audits mandatory in my opinion going forward. I keep trying to do 
100-year planning and this is a step that is necessary. Harris estimated $1000 pounds 
per entity. Each trustee is to provide a recommended audit scope in the near fature. 
The protectors need input from the beneficiaries regarding this change and additional 
cost. 
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3D-S^>-01 


MAVERICK HeldOractt) 

9<30'2001 

Morehouse 

12,907,405.19 

Richland 

1,144.706.59 

Tensas 

2,362,466.62 

W. Carroll 

2,231,856.17 

E. Carroll 

1,137,625.69 

E. Baton Rouge 

5,0(^.093.64 

M^rly 

3,936632.13 


$ 28.725685,23 


MAVEffiCK Held Through SCOTTISH 


9/30'2001 

Lake Providence (SAC P136.015) 

% 

S268B67S.18 


RANGB1 




Value of Mai^rick Fund Ltd Held in Ranger 



801/2001 

Ranger Fund - PRS {Sarnia} 



1.067.475-97 

Ranger Fund - DC (Creenbciar) 



2.614677.03 

Ranger Fund LLC 



27,249.802.75 



$ 

30631655.75 

Value of Trust Entities Investment in Rangv 







8/31/2001 (includes 09/01/01 S lO/OI/Oltransaetions) 

East Carroll 



10,899.75641 

DevMion 



14,480.496.36 

Moberly 



6.^.221.24 

West CarrtMl 



19.472683.67 

Sarnia 



16.704.486 54 

Locke 



11.180.60075 

Tensas 



2»>.OOO.CO 

E. Baton Rouge 



250.000.00 

Creenbriar 



500,000.00 

Katy 



5.064.633.83 

Orange 



2.025653 53 

Pops 



6,064.633.63 

Bubba 



2,025653.53 




2.0», 653.53 

Baleh 



5.064.633.63 



$ 

1036»e60».05 


PRECEPT 







8/31/2001 

Value of Pieeept Mefd in Rar^er 


S 

13.610,160 00 

Value of Trust Snides Investment in Precept 



6/31/2001 Approx 


Unrta 

7/310001 S 

9.00$.99 

Creenbriar 

265 

2,457.123.00 

2.367.382 35 

E. Carroll 

407 

3.775.755.00 

3.666.656 93 

Mobeily 

47 

436,192.00 

423.422.53 

Sarnia 

106 

1,003,146.00 

972,970 92 


Confidential 

SEC_ED00019790 


PS1_ED00019790 




998 



Confidential 

SEC_ED00019791 


PSI_EDOOOt9791 


999 




Redacted by the 

Permanent Subcommittee 

[Two MiJe Ranch Ltm(fed - Bessie, Orange, Pops, Flo Flo, Bubba, Baicn, ivaty [■ 



Foreign Grantor - 1994 Shares or Market 




Priced at 12/31/01 Face Value Value 

Book 

FMV 







119 

119 

Total Cash 


119 

119 







- 

- 

Total Loans & Advances Receivable 



• 





Two Mile Ranch Managemwit Trust 


22,035,000 

21,459,679 

Total Investtnents in Real Estate Trusts 


22.03S.000 

21.459,679 

Total Investments 


22,035,000 

21.459,679 

TOTAL ASSETS 

= 

22,035,119 

21.459,798 

Due to Yurta Faf Limited 


15,880,792 

15,880.792 

Due to Bessie Trust 


211.747 

211,747 

Due to Audubon As^ts Limited 


1,550.000 

1.550.000 

Due to Orange, LLC 


735.062 

735,062 

Dub to Pops, LLC 


735,062 

735,062 

Due to Flo Flo. LLC 


735,063 

735,063 

Due to Bubba. LLC 


735,066 

735,066 

Due to Baldt, LLC 


735,063 

735,063 

Due to Katy, LLC 


735,063 

735,063 

Total Loans & Advances Payable 


22,052,817 

22,052,917 

TOTAL LIABIUTIES 


22,052.917 

22.052,917 

NET EQUITY 


■HES£H 


TOTAL LIABILrriES & EQUrTY 


22.035.119 

21,459,798 I 
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|R(»emary's Circle R Ranch < Bessie, Orange, Pops, Flo Flo. Subba, Balch, Katy ( 
^Foreign Grantor - ia94 Shares or Market | _ 

iPrIced at 12/31/04 FaceVafaia Value 


Redacted by the 
Permanent Subcommittee 
^__onInvesti^itirais_^_ 


FMV 


{Cash 

Bank of Bermuda 

Tohil Cash 

[Loans & Advances Receivable 

In'ertrust advances 

Total Loans & Advances Receivable 
[investments in Real Estate Trusts 

Rosemary's Circle R Ranch Manag^ent Trust 

Total Investments in Real Estate Trusts 
Total investments 

t OTAL ASSETS 

oans & Advances Payable 

Due to Yurta Faf Limited 
Due to Bessie Trust 
Due to Audubon Assets Limited 
Due to Orange. LLC 
Due to Pops, LLC 
Due to Fk) Flo. LLC 
Due to Bubba, LLC 


Total Loans & Advances Payable 


trOTAL UABiUTIES 
JKET EQUITY 

frOTAL LIABILITIES & EQUITY 




260 

260 

260 

260 

i 


■ 




j 

■ 45,685,000 

^43, 631.4^' 

j 45.685,000 

43,031,427 

45,685,000 

43,031,427 

45.685.260 

43.031.687 



21,643.988 

■ 3 . 212 , 06 b 

1.620,267 
2 ', 234.690 
5,332.177 

21,643,988 

3,212.000 

i'620.267 

2,234,690 

5.332,177 

3.301,860 

8.392,068 

3,301,860 

8,392.088 

45,737,070 

45,737,070 

45,737,070 

45.737,070 

(51,610) 

(2,705,383) 

45.665,260 

43,031,667 
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From: 

Sent: 

To: 

Subject; 


Keeley Hennington 
Thursday, June 14, 2001 8:28 AM 
"Michelle Boucher <mboucher@candw.ky> 
Re; allocations to LLCs 


Attachments: swsubfunds.doc; swallocSOI ,xls 


I did not fully appreciate all you had to go through until 1 sa» all this. I have eallced 
through it but would not say I fully understand everything. If you get a minute and want 
to walh me back through it, that would be great. I will be In until about 1;00 today and 
then I have to go out to Tango and ChaCha to help with an Insurance issue. Maybe we can 
talk Tuesday 


The preceding e-mall message (Including any attachments) contains information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


"Michelle Boucher" <mboucherecandw.ky> 

06/13/01 12:16 PM 

To : <DavidH@if gint .cori>, Ochennlngtonehtst .com> 
cc : 

Subject: allocations to LLCs 


Here you go - have funi Call me when you are ready to discuss :-) 

- swsubfunds.doc 

- swalloc301.xls 



swsubfunds.doc (30 swallocSOtxIs (61 
K8) KB) 
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Siiminarv of Proposed transactions: 

The transactions have been structured to accomplish the foflowing gcals: 

utilize as little cash as possible to fund the LLC’s 
- wherever possible, use cash from 1992s to repay loans between the real estate companies 
and 1994 entities - this will transfer cash to the 1^4 trusts fcs* ftiture investments, and 
bring the loan amounts at the LLC levels to the highest level ($9.5M per LLC - $500K 
being retained in Yurta Faf as 5% for preyed Frozen LLC in^lcmcrnation - if 
adopted) 

use as few subsidiaries of the 1992 trusts as possible 
Issues remaining: 

there are still significant intercompany balances between the 1992 entities and the real 
estate companies. I suggest we get through the LLC allocations and re-evaluate these 
positions. Perhaps another series of formally documented loans via Security Capital is 
appropriate to represent the 80% share of expenses in Cottonwood II and Two Mile 
Ranch. 

r m unable to decide whether we should move everything directly lOM con^any to LLC 
and then ‘wrap’ the transactions into the loan documents, with letters of authorization 
from Security Capital authorizing the transfers of the investments to be lOM company to 
LLC on their behalf, or transfer everything from the 1992 entities to Security Capital and 
then out to the LLC’s. The first option eliminate the need to transfer evaything twice, 
but I think the second approach follows the legal form of the transaction better and seems 
easier to facilitate. For example, $21M of Ranger would be transferred to Security 
Capital and then six transfers out to the LLC’s would take place. David and I discussed 
centralizing the treinsactions through one 1992 entity and/or c«e 1994 entity on the other 
side. I thiiUc centralizing them through Security Capital accomplishes the same thing, 
with fewCT steps. Please comment 

The transaction flow outlined below indicates transfers direct between 1992 and 1994 entities, but 
as discussed above, I think it is preferable to move the assets to Security Capital then to the 1994 
entities. 

Spitting Lion investment: 

Total funds advanced to date is $1,016,000, split 4 ways is $254,000 per LLC re: 

- Moberly advances $254,000 to each of Orange, Pops. Flo Flo and Bubba 
♦ Spitting Lion issues 3 additional shares. 

- 1 share is transfrared to each of Orange, Pops, Flo, Flo and Bubba in return for payment 
of $254,000 to Spitting Lion 

Spitting Lion repays Yurta Faf the intercompany of $1,016,000 

- End up with each LLC having invested $254,000 to Spitting Lion with a corresponding 
loan payable 

Cash balances 

- Moberly loans cash to each sub fund to balance to the $10M total per company, totaling 
$5,290,584, split as per spreadsheet 


= Redacted by.the Permanent 
Subcommittee on Investigation^ 
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Michaels Stores Inc. 

Once the Lehman Brothers accounts are established to the Cayman LLC’s, YurtaFaf 
transfers each LLC S500,000 worth of Michael’s at the closing pice at the end of the 
selected day. The trade should be via journal entry, and ncrt nade in the market. 
Consideration will take the form of an into-company account between the LLC and Yurta 
Faf. 

It is anticipated that this will convert to Bessie Trust’s 5% contribution in the event that 
we are able to use the proposed Frozen LLC stnictorc. 

Cottonwood I Investment 

Bubba will buy the stock of Cottonwood I from Bessie Trust to the amount of funds 
advanced to date, being $2,815,150. 

To pay the purchase price of $2,815,150, East Batcm Rouge will loan Bubba $815,150 
which they will invest in Cottonwood I, and Bubba will assume Cottonwood Fs payable 
to Grecnbriar for $2Million. 

Cottonwood I will use the $815,150 to repay Audubon their advance of $400,000 and 
Bessie Trust their advance of $415,150. 

- Bubba ends up with $815, 150 payable to East Baton Rouge and $2Miliion payable to 
Greenbriar and a $2,815,150 investment in Cottonwood I 

Cottonwood II investment 

- Each LLC should take 1/6 of 20% of the total cash committed to Cottonwood II. 
Cottonwood n has had total cash injected of $6,881,000 via a $6,880,000 intercompany 
with Greenbriar and a $1,000 intercompany with Bessie Trust 

- Each LLC will assume 229,367 of the payable to Greenbriar. in return for being issued 
one share. 

The $1,000 due to Bessie will remain at the Cottonwood 11 level to now. 

TO DISCUSS - Trustees to advise what their thou^ts arc re: shareholdings - ie. End up 
with one share issued to Bessie Trust and one to each LLC, cff issue additional shares to 
Bessie as well to reflect their 80% 'control’ vs. the 1/6 of 20% given to each LLC being 
represented by 1 share/ 

Based on this discussion, Cottonwood II will need to issue more shares accordingly. 

Global Audio Visual stock / Global Audio Visual loan at 10% 

These will be transfeired to Flo Flo, in return for a loan payable to Greenbriar 

Stock will be transferred to reflect total cash invested by Greenbriar. although it is valued 

at $0.10 per share 

Loan will be transferred at 5/31 valuation including accrued interest at that dale, which 
equals $1,037,192. 

Maverick Levered Fund 

East Carroll Limited will transfer $500,000 of it’s holding of Maverick Levered Fund to 
each LLC in exchange to a loan from each LLC. 

Ranger Fund 

Moberly will transfer a total of $2 1 Million of Ranger Fund, split between the LLCs as 
per the attached, in exchange for a loan from each LLC. 

Greenmountaln Stock 

Greenbriar will transfer a total of SllMillion of Greenmountain. split between the LLCs 
as per the attached, in exclmnge for a loan from each LLC. 
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Mi Casa Limited 

• The outstanding share of Mi Casa will be transferred to Flo Flo. Flo Flo will assume 
MiCasa’s SlMillion loan payable to Greenbriar in exchange for it’s equity. 

Two Mile Ranch Limited 

- Each LLC should take 1/6 of 20% of the total cash committed to Two Mile Ranch 

($548,313 each) 

- Two Mile Ranch Limited owes Sarnia $2Million 

- Moberly will repay Sarnia the $2Million, thus transferring the loan from Sarnia to 
Moberly to reduce the number of companies involved in the overall reallocations. 

- Each LLC will assume $333,333 of this $2M intercompany in return for equity, thus 
creating a direct loan between the LLC and Moberly, and elimin ating this portion of debt 
in Two Mile Ranch. 

Two Mile Ranch owes Bessie approximately $1.5Million. AftCT the LLC’s assume the 
$2Million from Sarnia via Moberly as above, there is a total of $1,289,878 of remaining 
to he allocated to the LLCs - representing $214,980 per LLC. 

- Moberly to advance each LLC an additional $214,980 which they invest in Two Mile 
ranch as part of the payment for their equity interest. Two Mile Ranch uses this to repay 
most of ^e Bessie intercompany loan. 

- TO DISCUSS - Trustees to advise what their thoughts are re: shareholdings - ie. End up 
with one share issued to Bessie Trust and one to each LLXT, or issue additional shares to 
Bessie as well to reflect their 80% ‘control’ vs. the 1/6 of 20% given to each LLC being 
represented by 1 share/ 

Based on this discussion, Two Mile Ranch will need to issue more shares accordingly. 
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Invoice 


From: 

Richard D. Eiseman Jewels 
514 NorthParic Center 
Dallas, Texas 7S22S 
214/361-0341 

Invoice No: 11210 
Date: November 21, 2000 


SoldU! Mr. Charles Wyty Jr. 


1. Hi^ly Important Emerald-cut Diamond Ring featuring an emerald-cut 
diamond weighing 15.71 carats, D color and VSl in clarity, GIA certified, 
set into a Pave' Style Diamond and Platinum Mounting. 

Special price....$ 667,000.00 


2. Custom made Highly Important Diamond Necklace featuring at the center 
an Emerald-cut Diamond weighing 5.20 carats, F in color and WS2 in clarity. 

(a detailed description of the necklace, numbers and weights to be supplied 
upon completion) 

Special price.... 7S9.000.00 
Total... $ 1,426,000.00 


Delivery in Dallas - December 1, 2000 

No Sales Tax Due • to be shipped to Aspen, Colorado 


Procedure to Wire Fimds to R.D.Eisanan Inc.Cash Account 

Sent to: Bank of Texas, ■ 

Ammica Bank AssJ 


RDEiseman Acet# 


Redacted by the Permanent 
Subcommittee oMnvestig ations_ 


Please note, if you need mote help, call: 

Bank of Texas, 972-443-2868 or Richard Eiseman 214-361-0341. 


Ttumiyou. ybursoieetioniteppfTeiaiet/. 


Permanent Subcommittee on Investigations 

EXfflBIT#43a 


PSI-JEWEL 00065 




1006 


daii^- 

I talked to Michelle and heie are the insttucdcms ^ gave me: 

The invoiceishot^ be sent to: 

Scmlieana, Ltd. 

12- 14 Finch Road 
Doi^las, IsleofMan IM991TT 
Attn; Francis Webb 

The invoice should Include wire tnstruetioni 


PSI-JEWEL 00066 
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12/01/00 


SOULIEAKA, LTD 


17-00400 

EMER COT DIA/PIAT NECKLACE WITH 85.94 CTS TWT INCL 
CENTER EMERALD CDT DIA WEIGHING 5.20CTS F/WS 

759,000.00 


SUB TOTAL 

759,000.00 


SALES TAX 

0.00 

S004178 

TOTAL 

759,000.00 


PAID 

759,000.00 

17:37-1-RDE OTHER Richard D. Eiseman Jewels (214) 361-0341 



SOULIEANA, LTD 

12/01/00 

17-00400 

EMER COT DIA/PLAT NECKLACE WITH 85.94 CTS TWT INCL 
CENTER EMERALD COT DIA WEIGHING 5.20CTS F/WS 

759,000.00 


SUB TOTAL 

759,000.00 


SALES TAX 

0.00 

S004178 

T013^ 

759,000.00 

P009101 

PAID 

759,000.00 

PSI-JEWEL 00090 


17:37-1-RDE OTHER Richard D. Eiseman Jewels (214) 361-0341 
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12/01/00 

SOULIEAKA, IiTD. 


26-00959 PIATIITOM E/C DIAMOND GIA D/VS1,15.71 CAEAT W/+/- 
1.00 CARAT DIAS. 1/2216/001 

667,000.00 



SUB TOTAL 

667,000.00 


SALES TAX 

0.00 

S004172 

TOTAL 

667,000.00 


PAID 

667,000.00 

15:52-1-RDS 

OTHER Richard D. Eisemcin Jewels (214) 361-0341 

12/01/00 


SOULXEANA, LTD. 


26-00959 

PLATINUM B/C DIAMOND GIA D/VS1,15.71 CARAT W/+/- 
1.00 CARAT DIAS. 1/2216/001 

667,000.00 



SUB TOTAL 

667,000.00 


SALES TAX 

0.00 

S004172 

TOTAL 

667,000.00 

P009093 

PAID 

667,000.00 


PSI-JEWEL 00091 

Richard D. Biseman Jewels (214) 361-0343 


15:52-1-RDE 


OTHER 
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FTimiS TRANSFER NOTIHCATION 


BANKOFTEXAS 

FUNDS TRANSFER NOTIFICATION 


RDEISEMANINC 
CASH ACCOUNT 
PO BOX 822837 


DALLAS , TX 75382-2837 


iTo: RDEISEMANINC 

This funds transfer was received on 2000-1 1-29^^^426000.00. 
The funds have been CREDITED to account 

Sender 

Name OTEBANK. NA 

Reference # 

Received from BANK OF BER MUDA 
By Order Of SOUUEANA LIMITED 


BANK OF TEXAS 


■ = Redacted by the Permanent 
Subcommittee on Investigatjons_ 




Receiver 
Name 
ABAi^ 

Fed Reference 


InteimediaTy Bank : 

Beneficiary; RD ELSEMAN INC - CASH ACCOUNT 

Beneficiary Bank 
j R efe rence for Beneficiary 

OriginatOT to Beneficiary ; INVOICE NO^jj^ATED 21 NOVEMBER 2000 
Bank to Bank Information \ 

ilnstructingBank : BANK OF BERMUDA (ISLE OF MAN) LTD 

(SEQ NUM> 


PSI-JEWEL 00092 
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FAX TRANSMITTAL 


= Redacted by the Permanent 
Subcommittee on Investigations 


TO: 

Paul 

FROM: Amy Browning 

COMPANY; 

Huntsman 

PHONE: 214-891-8343 

PHONE: 

970-920-1910 

FAX: 214-891-8339 

FAX: 

970-92S-4870 

DATE: February 10, 1997 

NUMBER OF PAGES (including cover): 1 

TIME; 2:10pm 


Puimiant to my telephone conversation, please invoice the recent purchase by HI Wyly as 
follows: 


Soulieana Limited 
Lome House Trust Limited 
c/o Lome House 
Castletown, Isle of Man 
British Isles 

Each invoice should be accompanied by a picture of the it^ being purchased. In addition, please 
send these invoices and the necessary documentation to the attention of Shari Robertson, 8080 
North Central Expressway, LB3 1 , Dallas TX 75206. The Wyly name should not be noted on the 
invoices. 

If you have any questions, do not hesitate to contact me. 


O 

8080 North Central Expressly, Suite 1100 • LB-31 • Oallaa, Texas 75206«1895 • 214/891-8343 


Permanent Subcommittee on lavestigatiops 

EXfflBIT #43b 
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i SOTHEBY’S 

H-ih New Bond Street. London WlA 2AA 
Teteotene: (0171) 493 8080 24454 SPBLON^ 

TeleE* No; (0171) 409 3100 
RcBStered M die aUr-c Rrj, No fi7«67 

ClierU Amount: 3 U n 2 3 S' l 

Sir? Cneryl *yiy 


Redacted by the Permanent 
Subcommittee on Investigations 


Buyer’s Invoice 

Picaie retum top espy vrith payment 
VAT Reg. No. 512^63 


Invoice Number LK6406001S EjUPLICATE 
Invoice Date it) 3L’L 96 
1 Sale Title BRITISH PAi.VT iNGS 


rax Point ! in .n;i 96 

Sale Date IO/ll 96 

VAT^4l>mtBerPt4ee~ { Buy^’i 

islo. [ Price r R»if I \ArnouBi I PrtOMum I R*** I Amount ] . 

The lollovk'ino lotl-si hnvp sold under the 158 X ^111 scheme 

nnd input ips riediction has been and will^not be claimed oy Sorheby s. 


14OU0U . l)i» 
a ji.ii. 1 . 00 


155500.01 

5i*'5.0t. 


■Xj 


r( ^ 


.no 161’f .00 


o.iun I 6 n 67 s,t)(> 


All p.iymcius imisl be m.idc in Poutids Suiling 


Ti>t;»! Due 


.'iCCORTtlNO TO utjR :o/tiTION5 OP BV-SIXE-^^-S. P.AY.MEXT 34 DL’£ 1 ATtLV aNT* LATS 

PAYMEKI Will BE ICM-Ll TO INTEREST CH.AROEI* .AT 1;?.0£; « PER .AN*Ni;M 


di> tuit iliis Itvltnii llti> nuin 


BANKCiu$;- Barclay Bank 
160 Piccsdilb' 

WlA 

RedactedbythePemanen, 

aiew . Account ?' Subcommittee on Investigations D«e •*' ••VL 96 


Mrs- C neryj Wyty 


Xo-iObOOlc- iU Jl’i. 9t» 


D?:n 


Redacted by the Permanent 
Subcommittee on Investigations 
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Jul. 19 199S 03: 19PM Pi 


FACSIMILE COVER PAGE 


TO: 

Ronnie 

Buchanan Fron 

i: 

K£cbelle Boucher 

FAX: 

011-44- 

Redacted by the Permanent 
Subcommittee on Investigations 


80^ 

8(»- 

Redacted by the Permanent 

DATE: 

Myl 8th. 1996 





We ere transmitting 3 paeefsV Please contact the undersigned if fliere is a problem 
with the transmission. 


Dear Ronnie, 


re: Fugue Limited 

The protectorates committee recommends the acquisition of a piece of artwork for Fugjie 
Limited, as follows: 

The painting is at Sotheby's U.K. for sale for GBP 155,500. Should you puceed vnfh (he 
acquisition, please make reference to invoice H LN6406001S. 1 have attached a 
description of the painting which is named ‘Noon Day Rest’. 


The protectorates also recommend shipping the painting to 8080 N. Central Etqiressway, 
Suite Uap, Dallas, Texas, using Fritz Companies to handle the shipment. The contact 


name for Fritz is as follows: 

Jim Webster 

Assistant Import Manager , , , 

_ Co/c>^- C.ov=(''-‘ 

1 

tel: 214-929-7402 
fax: 214-929-7414 




Fritz Comparaes Ine. - 
8920 Royal Lane 
Irving Texas 7506?' ° 


6 




The protectorates also recommend that the painring be insured. Please arrange for 
appropriate insurance to be placed on the artwork. Kindly advise me as to the process of 
insuring the artwork, and which company has been selected as the insurer. 



Finally, the potectorates recommend selling part of Fugue's Treasury BUI that is 
scheduled to mature on August 1st, 1996, in order to finance the acquisition. 

Please address this purchase as soon as possible, if you have any questions, please contact 
me directly. 



O' si - - fc,..-)! 

(3 i; 
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Lome House IVust Limited 

l^rncHousc • Castletown • IsleofMan • Britishlsles 
Telephone +1624823579 • Fax+ 1624822952 


Ms. Michelle Boucher, 

The Scottish Annuity Company (Cayman) Ltd. 
Grand Cayman. 

Fax to 00 1 Redacted by the Permanent 

Subcommittee on Investigations_ 


19th July, 


1996. 


'Noon Day Rest' 

thank you for your overnight fax. We will put in train 
the necessary actions but we would draw to the Committee of 
Protectors' attention that they are recewnmending the substitution 
of a very safe, income -producing asset by one which might be 
difficult to sell at a profit at short notice and which generates 
no income, especially since it is suggested that the Trustees 
should buy it - through Fugue Limited, which is wholly owned by 
The Bessie Trust - at 2?.2% of the pre-auction estimated price. 



We would therefore ask them to confirm, either directly to 
us or through you under your delegated authority, that; 

i) they do not believe that the beneficiaries will need the 
income which the proposed purchase price could have generated 
in the near or medium-term future- 


ii) that they believe that, over the long term, the painting 
will gain appreciably more in value than would Treasury Bills 
with the income reinvested. 


We agree that the painting should be insured at all times 
but suggest that the shipper will probably have a standard policy 
to cover the. journey to’Dallas (we will check that this is so). 
Once it is there it could most conveniently be included as a 
separately listed item o n a household insurance item. We would 
then pay a pro rata share of the premium. If, for any reason, this 
procedure will not be acceptable we will seek to discover which 
fine art insurer will cover risks in ^uneri-ca but warn that this 
might prove a more expensive option. 



R. Buchanan, 

Director, Lome House Trust Limited 
Trustee: The Bessie Trust. 


A J Huchanaii (ChajmiaiOLC-A • R Buchanan (Managing) • R.J.Collistcr • M. G. Gisborne F.CA 
A 1' Hohlcr • Thcl-nrlofRossc (Ireland) -A-K. Wider 'J-KBasiKri (Nepal) (aUcmaie) • S.F.Cairns{altefaate) 
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Paul Dougherty, Ksq. , 

Simcocks , 

SO Athol street, 

Douglas. j^ggg 


Purchase of a Painting 

I would be grateful if you could glance at my proposed 
letter to Michelle Boucher, who has authority to relay the 
recommendationa of the Committee of 

would ultimately own the painting. We are concerned that the 
Trustees are covering their bachs adequately, without wishing to 
offend the settlor (who is also a beneficiary under the trust and, 
incidentally, a very major client) . 

This is Che sort of problem which we hope that you or Mr. 
Brownhill will address at the September seminar. 


R. Buchanan. 


CONFIDENTIAI 
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FAX TRANSMITTAL Maverick 


TO: 

COMPANY: 

PlJCtNI-: 

lAX: 


Ronald Kuchanaii 
I House I'rust 

44 

Redacted by the Permanent 
^^^^Subcommitte^onjnvesti^atioi^ 


NOMliKR OF PAGliS 0nclodm& cover): 3 


mOM: Mike French 


PHONK: 

FAX: 


214 

214 


Redacted by the Permanent 
Subcommittee on Investigations 


DATE: July 19, 1996 
IIME: 10:43 AM 


COKfMKNTS: 

AlUjcbcd 5$ lan|»ua£;e from the Deed of ScttlctncHt of the Kessie Trust. This language clearly 
aut\ioii7f-s a purchase of personal property for personal msc or enjoyment in specie by any 
beneficiary. 

I Inlcss there is a cleat and unequivocal requirement of lOM law (which I doubt), that any such 
purciiase that is specifically authouzed by the trust agreement must nevertheless be weighed 
against the invcstniciit leturns that could othermse be obtaiticd on the funds, then I must assume 
tliat tilts transaction is aulhorired and lawful If you wsh to search for such a legal prohibitloa, 
you sliould do sc at your own expense and not that of i1»e Trust 

The Putteclors have alicady tecommcitd this transaction. Please advise if you are unwilling to 
proceed on that basis in light of the ex plicit authorization for die transaction contained in the 
Irusl Deed 

We need to icsolve this issue at once 
Rcgaids. 


M.>ve«Ick Caphat * 8080 NorOi 



J9- .TUL-J^r^v*. 


Redacted by the Permanent 
Subcommittee on Investigations 
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part of the world and whether or not including any one or 
more or all of the Trustees) of and for the purposes of any 
settlement administered and taking effect in any part of the 
world established for the benefit of such one or more of the 
Beneficiaries and so that upon any such transfer die 
property se transferred shall be held upon the trusts and 
with and subject to the powers and provisions declared and 
contained in the settlement to the trustees whereof the same 
is transferred (hereinafter called the "transferee 
settlement") freed and discharged from all the trusts powers 
and provisions of this Beed of Settlement PROVIDED tJJmxS 
that; 

(1) No such transfer shall be made if any mernher of 
the class of Excepted Persons shall be or may 
become capable of benefiting under the transferee 
settlement; and 

(2) In making such transfer due regard shall be had 
to any applicable rule against perpetuities. 


(1) The Trustees shall have power at their absolute discretion: 


(a) 


IbiSl' 


to invest in the purchase of freehold or 
leasehold property or chattels for use or 
occupation or otherwise for eniovment in specie 

Redacted by the Permanent p 

Subcomminee on lirveetipatie n. 
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by any Beneficiary upon su^ terms and conditions 
as the Trustees shall think fit and to enter Into 
such compromises and arrangements with regard to 
or grant such charges options and other rights 
over the Trust Fund as they shall think fit. . 

(b) to guarantee the liabilities and obligations of 
any Beneficiary and to pledge charge or othervlse 
deal with the Trust Fund or the income thereof or 
any part thereof respectively in support of any 
such guarantee. 

(c) to apply any part of the capital or income of the 
Trust Fund in effecting purchasing or otherwise 
acquiring and paying premiums on any policy or 
policies of assurance upon the life or lives of 

• any person or persons whether such policies be 
whole life or endowment or policies to cover 
death within any term (howsoever short) or 
policies restricted to death by accident and 
generally upon any terms and conditions as the 
Trustees shall think fit end the Trustees shall 
have all the powers of an absolute beneficial 
owner as respects any policy forming part of the 
Trust Fund including the power to exercise any 
option afforded by such' policy or to sell or 
realise any such policy or convert it into any 
other form of assurance. 


19-JUL-1996 16'!52 


Redacted by the Permanent 
Subcommittee on TTivestipatiorig— 


p.e03 


CONFIDENTS 

PSI001192 



1018 


Ms. Michelle Boucher, 

The Scottish Annuity Company (Cayman) Iitd. * 
Grand Cayman. 


rax to 00 1 


Redacted by the Permanent 
Subcommittee on Investigations 


July 


1996. 


fu 


^Voon Day Rest' 


We need to receive vrritten confirmation that the 
Committee of Protectors have considered the points raised in our 
fax of 19th July and that they continue to recommend that the 
Trustees should buy the above painting for €155,000 in order that 
we can settle with Sotheby's and arrange shipping and insurance. 


R. Buchanan, 

Director, Lome House Trust Limited 
Trustee j The Bessie Trust . 


CONFroENTI/ 
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Mb. Michelle Boucher, v 

The Scottish Annuity Company (Cayman) uto.. 
Grand Cayman. 


Pax to 00 


Redacted by the Permanent 
Subcommittee on Investigations^ 


July 23rd, 1996. 



*Kocsi Day Rest* 


we are now holding funds on overnight deposit ready to 
buy the edsove painting as soon as we receive written confirmation 
that the Committee of Protectors have considered the points raised 
in our fax of 19th July and that they continue to recommend that 
the Trustees should buy the above painting for £155,000 


R. Buchanan, 

Director, Lome House Trust Limited 
Trustee: The Bessie Trust. 
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TO: 

COMPANY: 

PHONE: 

I'AX; 


Koiiald Bucbanau 


FROM: MikeFrendi 


Lome Housf Trosl 


44 624 
44 624 


Redacted by the Petmanent 
Subcommittee on Investi^£io^ 


PHONE: 214 
FAX: 214 


Redacted by the Permanent 
Subcommittee on Investigation 


DATE: July 24, 1996 


NUMHER OF PAGES (iiidudiiig covet): 2 


TIME: 17:01 PM 


COMMENTS: 

Please advise if t! lis letter mil be adequate for your punoses in connection with the proposed art 



Maverict Capital • 80S0 Nortli Ceotral Fapiessvay • Stiite 1300 • LB-3 1 • Dallas, Texas 7S206-1 895 


Redacted by the Permanent 
Subcommittee on Investigations 
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July 24, 199S 


Mt, Ronald Bucbanan 
Iximo House Trust Lunited 
Lome House 
Cestlelown, Isle of Man 
British Isles 

Re: The Bessie Trust 

Dear Mr. Buchanan: 

Tlie undersigned is included as a beneiiciaiy of the trust refeticd to above (the “Trust”) and the 
spouse and issue of the undersigned are also included as such beneficiaries. 

1 haw been advised that in connection with a proposed purchase of art by a cotporadon owned 
by the Trust. I.orne House as trustee of tlie Trust has inquired as to whether or not the 
buncftciarics of the trust have any foreseeable need for the funds necessary to purchase the ait 
(approximately 1 55,000 GB?) or the income that could otherwise be earned on such funds in 
shon-temi US Treasury Bills. 

Ihis is to advise you that to my knowledge, neither 1, nor my spouse nor any of my issue has any 
foiesecable need for such funds or any such income dtereon. 


Sam Wyly 




Redacted by the Permanent 
Subcommittee on Investigations 
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Michael C. French, Esq., 
Maverick , 

8080 N. Central Expressway, 
Dallas, 

TX 75206. 


Fax : 


010 


1 Redacted by the Permanent 

Siihr.nmmittee on Investigations 


July 25th, 1996. 


thank you for your overnight fax. Your proposed letter 
will do very well . 

I am sorry if we appeared excessively obdurate on this 
matter but, as you know, the legal responsibilities of a trustee 
are more onerous than those of a bauiker or portfolio manager. 

This subject will, as it happens, be considered at a 
seminar which is to be held in Castletown on Thursday, September 
19th. We would welcome it if you could manage to attend, one week 
before we expect a return visit by you, Shari and Michelle. 

A brochure for the seminar will be included with the copy 
of the home House Report which we plan to mail from New York next 
week. The talk by Paul Moulton on offshore funds, their 
performance and charges might be of interest to you wearing your 
Maverick hat as he is the most respected analyst of such matters 
on this side of the Atlantic. 

Regarding the painting, Sotheby’s invoice includes a second 
painting, bought for £5,175 inclusive. Would the Committee of 
Protectors like Fugue Limited to buy this one also ? It would 
simplify payment, delivery and insurance. 

■if 

R. Buchanan. 


CONFIDENTIA 

PSI0011926 
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Mr. Roger Bell, 
Sotheby’s, 

34-35 New Bond Street, 
London W1 A 2AA. 


25th July, 1996. 


‘Noon Day Rest’ • Invoice Number LN64060018 

Further to our earlier telephone conversation, I hereby confirm that the above painting 
should be invoiced to Fugue Limited C/o Lome House Trust Limited, Lome House, 
Castletown, Isle of Man IM9 lAZ for the attention of Ronald Buchanan, Fax number 
01624 822952. 

Please be advised that we have instructed Bank of Bermuda (Isle of Man) to transfer 
£155,500.00 to your account with Barclays Bank, 160 Piccadilly, London for value 
tomorrow. 


Barbara Wade. 


CONFIDENTIA 

PSI001192‘ 
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THE TRUST COMMITTEE OF LORNE HOUSE TRUST LIMITED 
TRUSTEES OF THE BESSIE TRUST 
RESOLUTION IN WRITING 


Wc the undetsigned^ being aU the inentbers of the above-ntendoned Conutiittee, pursuant to 
the powers vested in us by the Ardcles of Association of Lome House Trust Limited in its 
capacity as die Trustee of the above mentioned Trust, do hereby rtsolve:- 


1. that the trust, in accordance with the wishes of the Committee of Trust Protectore, 
purchase the '*Noon Day Rest" painting from Sotheby’s at a cost of £155,500.00 and 
that it be delivered to at 80g0 North Central Expressway, Suite 1 500, Dallas, Texas. 


Dated 29th July 1996 


Committee Members 






CONFIDENnA 

PSI0011754 
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Lome House Trust Limited 

Lome-House - - Castletown ' - Isle of Msn * Briti^ Isles 
Telephone +162482357? • Fax +1624 822952 


Mr M Williams 

Fritz Companies (UK) Uimiled 

Unit 14 

Saxomvay Trading Estate 
Harmondsworth 
Middlesex UB7 OLW 


3 1 St July 1996 


Fax to: 0181 


Redacted by the Permanent 
Subcommittee on Investigation 


Dear Mr Williams, 


‘Noon Day Rest* 

FurthCT to our telephone conversation, please find following an invoice from Sotheby’s 
for the above mentioned painting. 

The delivery address is c/o: Maverick Capital 

8080 North Centra! Expressway 

Suite 1300 

LB-31 

Dallas, Texas 
75206-1895 

Please do not hesitate to call if you need any further information. 


Yours sincerely. 




Fiona Creilin 


iRtcnxt: hnp ffwitw.lorne^iouM.coin/ ■> bk Uw 

Ek«H- ^MnV|!toR>e4uM»e tern Fmncid Wi r v it .*. C«n«-<t»'nii 


Reposed m ble of Man No. 3CS6 
Ns. U42b 


A.J.nuchanan(ChainHan)r.CA • R. Buchanan (Managing) • R-J.CoUister • M.G.Gisbomc FX:.A. 
A.F.Hohlcr • The Earl ofRosse (Ireland) •A.E. Wider • J.K.Basnet(Nepal)(aliemate) • S.F.Caims (alternate) 


CONFIDENTIA 

PSI0011925 



po BOX 181, . 
50A1JVOL S1RFE\ 
DOUGLAS. 
ISLEOrtAAN, 
IMBSIFT, 


Simcocks- 


AIAAXAIES NOlARtS 
COMWGSJC««ftS FOR OAIHS 


Itlepftt^C 01634 870871 <lntt. 444 16?4 620821} Far 01624 620384 
E-nidil s1mcod»0entcrprUe net CompuServe 101613,1315 



^•tiunatof'SMUUx 

MiirmvMDtMiASUcunoM 

oruwidMS 


R. Buchanan Esq., 

Lome House Trust Limited 
Lome House 
CASTLETOWN 


'** 20 November, 1 996 

'taw ad 


Pr/D/EDS/233 


J 


Dear Ronnie, 

reff Purchase of a Painting 

I refer to the above and to your letter of the 19*’ July 1 996 enclosing a letter to 
Michelle Boudrer of the Scottish Annuity Cbmpany (Caymari Limited). 

I gave advice at that time and as I have not heard from you since, would 
consider it an appropriate time to enclose my account for remittance at your 
convenience. 

Yours sincerely, 



Paul i.V. Dougherty 
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O QU ELLOS 

Hiiancial ***■“•“■ 


As of March 1, 2001 


Persona] & Confidential 


Matthew G. Krane 

Attorney 

1451 North Kings Road 
Los AngeleS/ California 90069 

RE: HAIM AND CHERYL SAB AN, THE ALPHA FAMILY TRUST, SJL'VERLIGHT 

enterpriser L.P, 

Dear Mr- Krane: 

This Agreement sets fbididxe terms of your engagement of Quellos Financial Advisors, 
LLC ("QFA"), in furtherance of your legal r^resentation of Haim and Oieayl Saban, 

The Alpha Fam^ Trust {“AlpM^ and SSverlig^t Enterprises, L.P, a California Limited 
Faitnersh^ (^SiloerU^it and together with Mr. and Mis. Saban amd Alpha, file 
"Oients"), to provide advisory and consulting services in connection a proposed 

sale or odi^ disposition (a "TTonsactim') of edl or a portion of the CHents' stock (the 
“Stacie) in Fox Family Worldwide, Inc rFFtA/fV”), including but not bnited to a sale of 
the Stock to The News Corporation Limited, Fox Broadcasting Conqaiqt ox- any of fiieir 
affiliated coxtqranies. Sndi services shaD include advke and recomnoidationB relating 
to possible structures to irrgrlement a Transaction, induding die resbuduruig and/or 
reorganization and/or complete or partial liquidation irf various entilas (inclucliiig 
Silverbght and FFWW) owned by (^Clients, the creation of one or mneitew entities to 
facilitate a Transaction, and financid plaiming relating to a Transaction, induding the 
possible monetissatlonofthe Stock or other liquidiqr enhancement evan in advanceof a 
Transaction. Fees for out services (inclusive ^ expenses discussed bfiw) shall be as set 
fortii on Exhibtt''A'’ hereto (fiie^Fes^. The Fees shall be paid fFomtiupiroceeds of any 
Transaction, and the diems agree thattiey will execute such letters of insCxuctian or 
other documents leascmahly r^uested by QFA to effect the payment ofthet Fees out of 
the proceeds of a TYansactian, induding but not limited to payment instnicrtions givsi to 
any purchaser of the Stock in a Transaction or to a financial institution festgriated ly 
OFA N otwfthstanding die foregoing in the event an afflHale of QFA [tnd.«s any 
investment advisory & portfolio management services in coimectionirith er 
monetization of the Stock or liquidity sihancement evenL die Fees set forfix cm Exhibit A 
hereto shall not include corrqrensation for such services, and the Clienis and such 
affiliate of QFA shall enter into a separate Investment Management Agieaxiegnt with 


Permanent Suhcnmmittee on Investieations 

EXfflBIT#45a 
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respect to those services and shall in good faidi agree upon such additionaJ 
compensatior*. Vou and the Clients acktowledge -ttvat certain piindpds of QFA hold 
own^hip interests in Eucam International, Inc, which is providing certain services in 
connection with, the Transaction. QFA represents and wairants tiiat sndi owiteiship 
interests constittite in he aggregate less than three percent (3% ) of the tota3 ownership 

interests thoeof. You and the Qients understand and consent to this rdataonrfi^. 

Ycm and the Clients understand and agree that QFA twiH give you and die Clients fte 
benefit of its best judgmovt and efforts in rendering services hereunder, beat that none at 
QFA, its afiiHates nor any of their officer^ directors en^loyees, ag^ or advisors shall 
be liable for any action taken, omitted or suffaed to be tal«n by it ui its reasonable 
iudgemen^ in good faith and b^ered to be atithoiiaEd or within tie discretian or li^ts 
or powers corvfexred by this Agreement, or in accordance with (or infte atssence od) 
specific directions or instructions horn you ortiieCUents, provided, howerver, that such 
acts or omissions shall not have resulted from such persem's willful misconduct;, bad 
faith or gross negUgsice in its actions under this Agreement or breach of its duties or of 
its obligations hereunder. Fuithermore, die aggregate liability of such person shall in no 
event exceed the Fees received by QFA hereunder nor Include any special, 
consequential, incidental or exemplary damages or loss (nor any lost profits, savings or 
business opportunity). These terms will apply regardless of file nature of any claim 
asserted (including in contraert or equity or by statute, and regardless of the standard of 
care or liability alleged, and whether or not any sudh person was advised of the 
possibility of the damage or loss asserted), but shall not apply to the extenlc fina% 
determined to be contrary to any applicalde law. Such terms will conUnua to apply alter 
any termination of this Agreement and during any dispute between die parties. 

You have informed us fliat. In addition to yourself, flie CKents mtend to engage file law 
firm of Bryan Cave LLP (the "Lme FimT) to give legal advice and raider legal services 
with respect to any proposals or recommendations submitted by QFA as part of QFA's 
services hereunder. QFA agrees to work dosefy wifii you and die law Finn in carrying 
out its services hereunder, induding consulting with you and the Law Firxn on a regular 
and f recpient basis, keeping you and die Law Firm apprised of QFA's progretss 
hereunder, suid submitting for your and the Law Finn's review andcounsd any 
proposals QFA recommends should be presented to the Clients. QFA acknowledges 
that you may engage ofiier acccnintants and finamcia] advisors to pnvide services to you 
in your representation ofthe diems in connectian with a Transactito Old Ihatsudi 
services ntay substantially overlap the services to be petfonned by QFA hereunder, and 
QFA agrees to work in consuttation with satfit ofiter advisors but onlf to tihe extent 
spedficBlly directed by you or the Law Fimv and you acknowledge &at QFA may 
en^ge ofiier advisors in connection wifii the services petfonned byit hereunder (all 
such other advisors, colkcttvely, 'AMtioTial Adoisor^. The dientsdiall be responsible 
for aD coii^ensaticm (including iees and expenses) payable to its Additional Advisors, 
but only if diredty engaged in writing ty you on bdialf ofthe C3iQil;,attd shaUhave 
the sole right to determine the amount of such corr^misation (which may be a 
percentage of the proceeds payable to the Cli^its from a TYansactio4 and. QFA shaD be 
responsible for all compensation (induding fees and expenses) payafcto As Additional 
Advisois, but only if directly engaged in writing by QFA, and sh^have tiie sole li^tt to 
determine the amount of such cocr^iensadon (which m^.be a percentage of the Fees 
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Da'vable to QFA hereunder), and neithertiie Clients nor QFA shall have any liability for 
^condensation, fees or expenses of aigr Additional Advisor aigagedby -Ae otha; 

that, notwithstanding fte foregoing, QFA agrees to pay fte professional fees 
and expenses of die Law Firm. 


directors 

employees, agents or advisors (each an'lndemBtfee") agatast any and afl losses, cOanns, 
damages or liabilities, joint or several, indnding without limitaticai, reasonable 
attorney’s fees and disbursenrents, resulting in any way from the peribnnance or ncm- 
p^ormance of any Indemnitee's duties hereunder incurred in defense or (disposition of 
any actioiv suit or other proceeding before any court or adnunistrativeor investigative 
body, in which such Indemnitee may be or may have been involved as a party or 
otherwise or with which Indemnitee may be or nwy have been threatened while acting 
in any capacity pursuarrtto this Agreement except Aose lesnlting&Bm gross 
negligence, willful misfeasance or violation of applicable law in the performance of such 
Indemnitee’s obligations and duties, and, in the case of criminal proceedings, unless 
such Indemnitee had reasonable cause to believe its actions imlavrfnl QFA agrees to 
indenmify Ae Clients, their affiliates and each of their oAcets, directois employees, 
agents or advisors against any and all losses, cl a im s, damages or UaUtties, joAt or 
several, indudAg, wiAout limitation, reasonable attorney's fees and dfsbursemenis, 
resulting m any way from any breaA or asserted breaA of any of QFA's duties or 
obligations under Ais Agreement. 


You and Ae CHents and QFA agree Aat all iirformation and advice provided by etAm- 
party to Ae other shall be treated as confidential and shall not be disclosed to any third 
party (other Aan Additional Advisors) except as required by law, pursuant to a 
regulatory reijuest, or as necessary m connection wiA Ae services provided to you or 
Ae Clients pursuant to Ais Agreement, ■provided (hat, nothing hexem shall be construed 
to impose any purported obligation on you or Ae Clients to keep confidential any 
inf onnation or advice relating to Ae tax consequmces of any Transartton or any 
proposal or recommmdation made by QFA pursuant to the perfonnsince srf its services 
hereunder. 


TheOients (if appKcable) and QFA each represents and warrants Aat it is duly 
organlaed, validly existing and m good Stan ding under Ae laws trfilt State of 
organization and has full power and auAoiity to execute and delivetAis Agrreement 
and cany <jut its obligations hereunder, Ae execution and ddivery ofttiis Agreeinent 
has been duly auAonzed by rdl necessary action on its behalf; Ae execution, delivay, 
and perfoisnant® of this Agreeme n t does not violate any agreement a arrangement to 
whiA It is a party or by which it Is bound, or any orderordeoee to which it is subject; 
and Ais Agreement constitutes Ae valid and bmdmg agteement of eaA of Ae parties 
hereto. 


This Agreement constitutes Ae entire understandAg between Ae partfes and 
supersedes all prior agteemerrts, commuiucations, represortatiarts w understandings 
between Ae parties relating to the sutject matter her^. This Agreement may be 
amended only by written agreanent signed by all parties. 
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This Agreement shall intire to the beneSt of and shall he binding upon each of the 
parties' successors and assigns, indading without limitatian any transferee to which aiqf 
of the Stock is transferred prior to a Transaction (whether pursuant to a 
leconunendation.of QFA or otherwise), and the Charts agrre thatthey will cause any 
sudt transferee of the Stock to acknowledge in writing that it is subject to the terms if 
this Agreement, indnding without limitatiort, liability fortiie payment of the Fees; 
provided however, that neither this Agreement nor any provision hereof shall in any way 
be construed as a 'Tden" on the Stock, as such term is defined in that certain Strategic 
Stockholders Agreement dated as of August 1, 1997 by and among tie shareholders of 
FFWW. 

This Agreement shall be construed in accordance with the laws of the State of Delaware 
(without regard to principles of conflicts of law). 

To confiim our engagenKnt, please sign and have the Clients sign boBt copies of this 
and return a copy to me. Please keep the second copy for your and fte Clients' records. 
If you have any questions about dus letter, or out engagemertt generally, please fed free 
to corrtact me at (206) 613-6700. 

Sincerely, 

Quellos Financial Advisors, LiC 



Agreed to and accepted: 

Matthew G. Krana attom^ 


(SIGNATURES CONTINUED ON NEXT FAGEI 
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Silverlight Enterprises, LP, a California Limited Partnership 
By: 

Bytl 

HaimSaban, its general partner 
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EXHIBIT A 


The Fees hereunder shall be an amount equal to Hitm and One Quartet Percent ) 

of the aceregate Gross Sales Proceeds, as defined herein, wUh res|^ to all Transactions. 
"Gross late Proceai^ wifh respect to any Transaction means ttve gloss amounts to be 
received by the Clients or on the CBents' befialf in consideration, of fteir Stock pursuant 
to a binding agreement entered into by Cllent(s) setting forth the tenns rf such . 
Transaction, whedier sudt amounts are to be paid in cash or in kind, witfi out deduction 
for any costs incurred by die Clients or on ttieir behalf, primded that, for the purpose of 
determining the Fees, fa no event shall the aggregate Gross Sales Proceeds with respect 
to all Transactions exceed $1,490,000,000 (the "Maximuin Proceeds AmnmTO. 

In the event a binding agreement is entered into by the Qlents setting foi 11 1 the terms of 
a Transaction, and for any reason sud\ Transaction is not consumuialed pvarsuant to 
those terms, the Gross Sales Proceeds with respect to any subsequent Tyairsacticm fltat 
provides for the sate or disposition of fte Stock that was to be sold or disposed of in the 
prior Transaction shall not be less than the Gross Sales Proceeds determined wjth 
respect to such prior Tfansaction. 

All Fees shall be paid fa cash no later than the consummation of dieTransaction to 
which the Fees relate. 


In the event any binding agreement setting fbrflr the tenns of a Transaction provides for 
the receipt by the Clients of property other than cash in consideration of their Stock, the 
gross amount to be received by the Oients for such Stock consisting of such property 
shall, for the purpose of determining flie Fees, be the fair market vahitcf su^ properfy 
at the tune the Transaction is consummated, unless such Transaction snob 
consummated or the agreement setting forth die terms of such Transaction is amended 
or otherwise modified to eliininatt all or part of suih property as consideration for the 
Stocte in which case, such gross amount shall be the fair market value of the prope^ at 
the time the binding agreement was entered into. The partres shall sed in good faifli to 
agree on die fair market value of any property to be talren into acconntfa determining 

the Gross Sales Proceeds hereunder. In the event the parties are unaUe to agree on fee 
fair market value of any such property, such fcir market value shaUtedetennined by 
appraisal proceedings, which may be institiited by eitber fee Clients orQFA giving 
notice to die odier of their or its selection of an independent qualified appraiser far such 
purpose. The Client(s) collectively feall be entitled to one appraiserwho daU act cm 
of all CBent(s) who determine to institute an appraisal procedine. Hie party 
receiving such notice shah wifein ten (10) days of its receipt not^4e other party of its 
selection of an independent qualified appraiser. Hie two appraisen so selected diaD 

meet for the purpose of selecting a feirdindependetrtqnalfeed apjraise (the 

"Appraiser") and shall notify each of fee parties of their setedion wifiBnOurty (30) days 
after the second appraiser's appointment. Within ten (10) days of rec^t of such notice, 
the Clients and QFA shall each deliver to die Appraiser feeir andfaiespecUve 

statement of fee fair market value of fee property in questicin alongwfeisistmctkmsto 
the Appraiser to decide which statement of fair market value so d^soed Is closest to 
the fair market value nf fee suljectpnqjaty at the time such value isto be determined 
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for purposes of detennining the Gross Gross Proceeds hereunder. In fiie Fvent the party 
lec^ving the initial notice of tihe sdection of an appraiser by the other party does r>ot 
notify such ottter party of its sdection of an appraiser vyjtfitii the ten-dqr period 
tm^ded for such notification, the appraiser set for* in the initial notice shall for all 
Lrooses of this Agreement be the Appraiser, and the parties shall -to *e 
Apmaiser dieir statements of fair market value and instructions vtithin ten (1(9 da 3 rs 
the expiration of the flist-mentioned ten-day period. The Appraiser shall not 
disdose to either party the statement of fair market value delivered by the other party 
unta the Appraiser has received bofli such statements, unless only onepar^ delivers a 
tundy statement of fair market valu^ in which case the Appraiser dtall itnunediately 
notify the parties of the amount set fortii in such statement and sud> amount shall 
condusiv^he determined to be the fair market value of the sulked property for 
purposes of determining the Gross Sales Proceeds hereunder. Otherwise, t he Ap praiSCT 
diall notify *e parties ofhls orherdedsion -within 20 (twenty) days after receipt ly him 
or her of both statements, and the fair market value set forth In the statsmatt dtosen by 
the Appraiser shall condusively be determined to be tire fair market value of -the sulked 
property for purposes of determining the Gross Sales Proceeds hereurder . 
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(HQUELLOS 

Financial Advlsais: U£ 


Septaiibei’ 21, 2D01 


PeiSDnal & Confidentjal 


Matthew G. Krane 
Attorney 

1451 North Kings Road 
Los Angeles, Califorftia 90069 

RE; HAIM AND CHERYL SAB AN, THE ALPHA FAMILY TRUST, SIL VERUGHT 

ENTERFRISESfLJ. 

Dear Mr. Krane: 

Reference is made to the agreement (the “Agreemenf') dated as of March 2001 hy and 
among you and the Oients, on the mve hand, arid QFA on the othk hand, relatingto 
certain services to be tendered by QFA to yon in furtherance of your representation of 
the Clients in connection witti the possible sale or other dispositian of the 5to^ Yon 
have informed QFA that the Clients have entered into a binding agreement with The 
Wah Disney Coii^any ("Disney"; for Oie sale to Disn^ of all of dieStock (the “Vxsntv 
Sal/’). This letter confiniis the application to the Disn^ Sale of thetenns ar»d provisions 
of die Agreement as provided herein. Except ns otherMr^ defined herein, aU 

terms used herein shall have the meaning ascribed to diem in the Apeemenfc ABofdie 
terms and provisions of the Agreement remain in full ioice and efiert. 

You and die Oients acknowledge and agree that the Disn^ Sale is a Transaction, as 
such term is defined in dre Agreement, and that the Tees set forth inExhiba "A" of die 
Agreement shall be due and payaNe on the earlier to occur oft (0 declosfsig of the 
Disney Sale, in which casethe Fees shall be payable from die pnxxeds cf the Disney Sale 

in accordance widi a Letter of bistruction from the Clients to HSBC Bank USA, ind» 

fonnattadied hereto as Attachment A or (ii) the consimnnation ofany otlher 
Transaction. 


(REMAINDER OF FACE INTENTIONa:LIY LEFT BIaNTK) 
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You, the Clients and QFA agree that the Gross Sedes Proceeds with respect to the Disney 
Sale ate in excess of die Maximum Proceeds Amount, and dierefore die Fees payable 
unde the Agreement shall be equal to Three and One-Quarter Percentf3iS%) of die 
Maximum Proceeds Amounti regardless of whether the Disney Sale is consummated. 

Sincerely, 

Quellos Financial Advisois, LLC 



Agreed to and accepted: 


Matthew G. Krane, attorney 



HiSnS^an, individually and asVrustee of 
The Alpha Family Trust 



Cheryl Saban^ 

Silverlight Enterprises, UP, a California Limited Partnership 
By: Glass Wavg-Ei^^^s, L J, its gensal partner 

Haim Saban, its general partner 
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QUELLOS FINANCIAL ADVISOBS, LLC 
661 ONION STREET 
FLOOR 

SEATTLE, WASHINGTON 5*101 


October 24, 2001 


MBt&cwG. Knac 
Attoni^ 

145 J NoiA King* Roa4 
Ups Angeles, Califoniis 50069 

RE: HAIM AND taiERYL SABAN. THE ALPHA FAMLY TRUST, 
SILVBRUGHT ENTERKOSES, L.P. 

Dear Mr. Kranc; 

R^ence is nude tp the letter asreement dated as of Manli 1, 200 1 £ram 
Queilos Financial Advisors, ILC COfA”) to you sedeg on behatfofdte elienis named 
therein (the “Clienta^), as clarified by letter dated September 21, 20DI (colleclively, the 
“&igt^mentLetter’y You, die Clients and QFAherdiy ameadOia^gaseinent Letter 
ai follows; 

NotwithsUnding anything to the contraiy in the EngagemeotLetter or any inh«' 
agroemont or document, the Feea, os defined in the Enagement Leutr, ihall be equal to 
the lum of S46,312.,500. 

Each of the paideE hereto acknowledges that it has received good aad valuable 
consideratioii for the amendmem to the Engagement Letter set foA berein. All of the 
remaining tarrna and comtitionB of the Engagement Leber diall renw in fbli foiceand 
efTeet This amcndmenl may be ocecuted in two or more coimteipiiti^ each of wUdi 
Shall be deemed an oiiginal, and ludi counterparts so executed shall ba d eemed tobe one 
end the same instrument. 


Voors very tmly. 


QVEULOS FINANCIAI, ADVISORS, LLC 


By 




/t. 
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Agreed and Accepted: 


Ri 


f l// 

P/f.VAeiiAVAclre-TO 

^^fXOHNEY 



THE AEPHA PAMItY TRCTSX V/Bft 
HATED MAYS, 1557 



SILVEKLIGHT ENTEBFRISJBS, Lf ^ A 
CALIFOSNIA LIMITED PA3tTNER5BlP 


By; SIAl CcnHiratiaii,hiBniera] parlDR 



Haim Sabu, PrAsidw 


- 2 - 
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EURAM BANK 

Member of the European American Invcstmmi Group 


Mr M G Krane 
Attorney 

1451 North Kings Road 
Los Angeles, California 90069 


May 1, 2001 

Dear Mr. Krane 

This letter sets out the terms and conditions upon which you have engaged 
European American Investment Bank AG and its affiliates, as appropriate (“Euram 
Bank"), in furtherance of your legal representation of Haim and Cheryl Saban, the 
Alpha Family Trust and Silvertight Enterprises, LP.. a California Limited Partnership 
(collectively the “Clients”), to act as a tinancial adviser with respect to a possible sale 
by the Clients of their 49.5% interest in Fox Family Worldwide Inc, a privately held 
company incorporated under the laws of the State of Delaware (the “Company”), 
hereinafter referred to as the "Engagemenf'. 

1. SCOPE OF THE ENGAGEMENT 

As part of the Engagement Euram Bank 7/111, if appropriate and if requested: 

(a) advise you in the review of any vendor's report prepared by the Company of 
the business, operations, financial condition, strategic plans and prospects of 
the Company, vrith particular emphasis on the European aspects thereof; 

(b) assist you in the due diligence phase of the sale, again with particular 
reference to the European assets, and operations of the Company; 

(c) be available at your request to meet with the Clients or the Company’s board 
of directors and officers to discuss the provision of such assistance and 
generally be available to you and the Clients with respect to the proposed 
sale of the Company; and 

(d) advise you generally regarding the Clients’ interests with respect to any of the 
foregoing. 

2. INFORMATION 


In connection with Euram Bank’s engagement, you will furnish Euram Bank with all 
information concerning the Clients and the Company which Euram Bank reasonably 
deems appropriate and will provide Euram Bank with reasonable access to the 
Company and its directors, officers, employees, accountants and advisers, it being 
understood that Euram Bank will rely entirely upon such information provided by the 
Clients and the Company and its directors, officers, employees, accountants and 
advisers, without assuming any responsibility for independent investigation or 
verification thereof. 


Permanent Subcommittee on Investieations 

EXHIBIT #45b 
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The Clients warrant and undertake to Euram Bank in respect of all information 
supplied by you that you, the Clients and the Company have obtained any such 
information other than by lawful means and that disclosure to Euram Bank will not 
breach any agreement or duty of confidentiality owed to third parties. 

All non-public information concerning the Clients and the Company which is given to 
Euram Bank will be used solely in the course of the performance of Euram Bank’s 
services hereunder and will be treated confidentially by Euram Bank for as long as it 
otherwise remains non-public. Except as otherwise required by law or any regulatory 
authority, Euram Bank will not disclose this information to a third party without the 
Clients' consent. 

3. FEES AND EXPENSES 

In consideration of Euram Bank providing its services under this agreement, the 
Clients shall pay Euram Bank an advisory fee (the "Advisory Fee") equal to seventy- 
seven one hundredths of one per cent (0,77%) of the gross sale price not in excess 
of one billion U.S. dollars (US$ 1.000,000,000) agreed to be paid by a purchaser for 
the Clients' interest in the Company. The Advisory Fee shall be paid by the Clients 
to Euram Bank in its entirety following any agreement to purchase the Clients’ 
interest in the Company and upon such time as you reasonably consider that the 
Engagement has come to an end and that Euram Bank’s availability to provide 
further services hereunder is no longer required, but in no event later than the 
unconditional completion of the sale of the Company. You and the Clients hereby 
acknowledge, however, that such cessation of the Engagement may occur prior to 
the unconditional completion of the sale of the Company and that the payment of the 
Advisory Fee shall not be dependent upon or linked to such eventuality. 

In addition, Euram Bank will be reimbursed on a monthly basis for its out-of-pocket 
expenses necessarily incurred in connecfion with this Engagement, and to the extent 
independently verified, including the fees and expenses plus VAT of its legal counsel, 
if any, and any other adviser retained by Euram Bank with your prior approval. 

All, amounts payable hereunder shall be net of any deductions, taxes or withholdings. 

4. EURAM BANK'S ADVICE 

Any opinion, valuation or advice, whether formal or informal, written or oral, provided 
by Euram Bank in connection with this engagement unless stated otherwise is 
exclusively for the information of you and the Clients and, except as required by 
applicable law or any regulatory authority, may not be disclosed, in whole or in part 
(other than to directors, officers, employees and advisers of the Company who are 
directly concerned with the proposed sale of the Company and whose knowledge of 
such informafion is essential for this purpose), nor summarised, excerpted from or 
otherwise publicly refened to without Euram Bank’s prior written consent. In addition, 
Euram Bank may not be otherwise publicly referred to by you, the Client or the 
Company in connection with this Engagement without Euram Bank’s prior written 
consent. 

Please note that (a) the Clients must rely on the expertise of their specialist legal, 
accounting and tax advisers in relation to legal, regulatory, accounting or taxation 
matters and (b) the Clients will remain solely responsible for the commercial 
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assumptions on which any valuation advice provided by Euram Bank is based and 
for the underlying business decision to effect any transaction recommended by, or 
arising out of, the Engagement 

Euram Bank has established “Chinese Wall” procedures and an independence policy 
designed to ensure that in providing corporate finance services to any particular 
client, the individuals at Euram Bank concerned are influenced only by the interests 
of that client and are insulated from individuals working in other divisions. You and 
the Clients accept that Euram Bank will address potential conflicts of interests and' 
duties through its “Chinese Wair procedures and independence policy and that such 
potential conflicts will not be disclosed to you or the Clients. 

5. INDEMNITY 

Since Euram Bank will be acting on your behalf in furtherance of your legal 
representation of the Clients in connection with the Engagement hereunder, the 
Clients will indemnify each Euram Bank and any affiliate thereof (each an 
“Indemnified Person”) from and against, and hereby agrees that an Indemnified 
Person shall have no liability to you or the Clients or any of your or their affiliates, 
associated companies, security holders or creditors for. any losses, claims, 
damages, charges or liabilities relating to or arising out of the Engagement, except to 
the extent that any such loss, claim, damage, charge or liability has been finally 
judicially determined by a court of competent jurisdiction to have resulted primarily 
from the recklessness or bad faith of such Indemnified Person in penorming the 
services pursuant to the Engagement. 

6. . TERMINATION 

Euram Bank’s engagement hereunder may be terminated at any time with or vdthout 
cause by the you or Euram Bank upon ten days' written notice thereof to the other 
party, provided , however , that any termination of Euram Bank’s engagement 
hereunder shall not affect the Clients’ obligation to pay the Advisory Fee and any 
other fees earned and expenses incurred prior to such termination as provided 
above, or to indemnify Euram Bank and certain related persons and entities as 
provided above. 

7. VARIATION, GOVERNING LAW AND SUBMISSION TO JURISDICTION 

In connection with this engagement, Euram Bank is acting as an independent 
contractor with duties owing solely to you. This agreement may not be amended or 
rnodified except in writing by Euram Bank, you and the Clients and shall be governed 
by and construed in accordance with the laws of the State of California. Any dispute 
arising out of or in connection with this agreement shall be subject to the exclusive 
jurisdiction of the California courts !o whose jurisdiction you, the Clients and Euram 
Bank irrevocably submit. 
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We are delighted to accept this engagement and look forward to working with you on 
this assignment. Please confirm that the foregoing is in accordance with your 
understanding by signing and returning to us the enclosed duplicate of this 
agreement. 

Yours faithfully, 


EUROPEAl?AMERiC.AN INVESTMENT BANK AG 
< / 



Accepted and agreed to 

as of the date first v.'riiten above: 



Haim Saban, irustee 
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SILVERLIGHT ENTERPRISES. L.P. 

By; Glass Wave Enterprises, L.P. 
its .general partner 



By: 

Haim Saban, its general partner 
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INVF.STMF,1Srr ADVISORY AGREEMENT 


This investment AdvisoiyAgreement(the"A^eemc«f) is made as of 

September , 2001 between Titanium Trading Partners LLC, a Delaware limited 

liability company (the “Client’) and QuellosCustom Strategies, LLC (the "Investment 
Adviser"), a Delaware limited liability company. 

In consideration of the mutual promises and agreements herein 
contained and other good and valuable consideration, the receipt of which is hereby 
acknowledged, it is agreed by and between the parties hereto as follows; 

Client has taken the following actions: 

(a) Transferred and assigned to HSBC Bank U.SA, as custodian 
(tire "CustodiarC), the assets, consisting of securities (the "Baskcl"), derivatives and 
other assets described in Schedule A attached hereto, as Schedule A may be 
amended from, time to time, and the income or proceeds from the investment of such 
assets (the “Account"); 

(b) Autlrorized and directed Custodian to maintain a separate 
account for and to .segregate tire assets of tire Account subject to tire management of 
Investment Adviser; and 

(c) Authorized and directed Custodian to invest and reinvest the 
assets of the Account in accordance with instructions received by Custodian from 
Investment Adviser. 

2- Appointment of lnve. stment Advi.ser. Client hereby appoints Quellos 
Customer Strategies, LLC as Investment Adviser with respect to the Account. 
Investment Adviser hereby agrees to provide Client with investment management 
services wifla respect to the .securities and other assets held from time to time in ftie 
Account. 

3- Discretionary Authority 

(a) 'fhelnvestmenfAdvisershaUhavefull powerand discretionto 

invest and reinvesttlrc assets of the Account, witlroutprior consultation or approval 
b^CUent. Tills autlrority shall include the power to buy, sell, exchange, convert and 
oftenvise trade in any and all publicly and privately traded stocks, bonds, options 
and other deriva live instruments, and any other .securities as the Investment Adviser 
may deeni advisable and in the best intcrcslsof theOient and to execute agreements 
in the Ojent's name necessary to effect over-the-counter securities transactions or 
effect all form.s o f botrowings and or leverage (such agreements may include, but are 
not limited to, international Swap Dealers Association (ISDA) Master Agreements, 
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Bond Market Association (BMA) Master Agreements, and Intcrnaticmal Securities 
Lending Agreements). 

(b) Client directs that Investment Adviser execute all brokerage 
transactions relating to the Account through Oient's brokerage account with HSBC 
Bank USA, or an affiliate thereof. Qient acknowledges and agrees that such 
transactions willnot be executed on a "best execution" basis and may result in higher 
execution costs titan would, otherwise be thecase, and Btat Investment Adviser shall 
no respon.sibility for determining "best execution" with respect to such transactions; 

(c) Except as oAerwise provided in this Agreement, Investment 
Adviser shall have full discretionary authority (i) to determine which securities are to 
be bought or sold, (ii) to detetntine the manner in which securities are to be bought or 
sold and (iii) to execute for the Account suclr transaction.s as Investment Adviser 
dee.cns necessary or desirable without the necessity of fir.st obtaining the consent of 
Client or Custodian before such transactions are effected. 

(d) Client hereby authoiizes Investment Adviser to give written 
instructions to Custodian at any time and from time to time during the term hereof 
to deliver securities sold, exdiangedor oherwise disposed of from the Account, upon 
receipt of payment for such securities, and to pay cash for such securities delivered 
to Custodian upon acquisition for the Account; pirovided, however, that this 
authorization .shall not be deemed or construed to include authority to deliver or pay 
securities or cash to Investment Adviser. 

(e) Client has authorized and directed Custodian to make 
payments and deliver securities from the Account to such persons in such manner, 
and in such amounts, as Investment Adviser slrall instruct. 

(f) Ghent agrees to furnish and will require Custodian to furnish 

such authorizations as brokers or InvestmentAdvisermay from, time to time request 
to implement the. provisions of sub-paragraph (a) of this Paragraph 3. The 
Investment Adviser sIuU not be responsible for any los.s incurred by reason of any act 
or omission on the part of the Custodian. ’ 

(g) Client hereby authorizes Investment Adviser, in Investment 
Adviser's discretion, to vote, consent, waive, ratify or take other actions with respect 
to proxies, exchange offers, tender offers, restructurings, amendments to indantmes 
or oiher agreements, or other proposed transactions relating to the assets of ihe 
Account (collectively, to "Vote"); provided however, that, if shares of Fox Family 
Worldwide, Inc. are included in the Account at any time. Client .shall have the 
exclusive authority to Vote with respect to such shares. 

(h) Investment Advi.ser is authorized to comply with any written 
or oral instructions b om Oient or Client's representative, 

4. £ees.gii d . Expenses , ihe compensation of the Investment Adviser for 

its services rendered hereunder shall be calculated and paid in accordance with 
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Schedule B. All expenses of any sort or kind related to the Accotint uiduding, but 
not limited to, any costs of safekeeping, transport, acquisition and disposition, such 
as brokerage and other execution costs, custody fees and margin costs, shall be paid 
by the Client. To the extent that such fee isnot paidby tiie Client, it shall be payable 
from the as.sets of the Account; provided, however, that Oient agrees to require the 
Custodian to send to Cliait a statement at least quarterly indicating aU amounts 
disbursed from the Accou nt, including the amount of fees paid directly to Investment 
Adviser hereunder. Client acknowledgestha t Client shall verify the accuracy of the fee 
calculation and is not relying on the Custodian for siiclr confirmation. 


5. Certain Conflicts of Interest 

(a) The Investment Adviser and its affiliates may have other 
investment advisory clients and investment vehicles and will seek to aUocate 
investment opportunities and dispo.sitions fairly over time among all clients or 
vehicles. 

(b) Broker-Dealer or other financial institution counterparties of 
transactions entered into on behalf of Oient by the lnve.stment Adviser may include 
counterpa.tties for which tire Investment Adviser or its affiliates or their partners, 
members, shartrholders or affiliates (i) have ownership or other financial interests; or 
(ii) have business relationships, including but not limited to lending, depository, risk 
management investment advisoiy, security distribution or banking. These 
relationships ma)' result in conflicts of interest as between Investment Adviser and 
Oient In addition, the Investment Advi.ser or an affiltalc of tire Investment Adviser 
may receive compensation from third parties counterparties to securities, derivative 
or oiher transactions in connection with introductions of Client to such third parties. 

Client imderstands and agrees to these relationships. 

6- A-CC.OU.Pt Reports. The Investment Adviser shall prepare a monttrly 
report sumnrari^ing the Account activity, and deliver this report to tire Client within 
10 business days of each month end. 

7- Servtc.e.s to Other Clients . The Client understands and agrees that fire 
Investment Adviser and its affiliates perfonoti investment advisory and investment 
managemen t services for various clients other than the Oient. The Client agrees that 
the Investment Adviser and its respective affiliates may give advice and take action 
in ttie performance of its duties with respect to any of its other cbents vvhich may 
differ or bo the same as advice given, or the timing or nature of action taken, with 
respect to the Account. Nothing in this Agreement shall be deemed to impose upon 
the Investment Adviser any obligation to purchase or sell or to recommend for 
purchase or sale for the Account any security orother property which the Investment 
Adviser its principals, affiliates, agents or employees may purchase or sell for its or 
their own accounts or for the account of any other clients. 

8. LiabiUty . Investment Adviser shall not be liable for any action taken, 
omitted or .suffered to be taken by it in its reasonable judgement, in good faith and 
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believed by it to be authorized or within the discretion or rights or powers confejTed. 
upon it by this Agreement, or in accordance with (or in the absence of) specific 
directions orinstrtict/onsfrom Uie ClientorOifnt'srepresentative;provided, however, 
that such acts or omissions shall not have resulted from the Investment Adviser's 
wilful misconduct, bad faith or gross negligence in its actions under this Agreement 
or breach of its duties or of its obligations hereunder. 

Client shall indemnify die Investment Adviser and its members, 
partners, affiliates, employees, representatives, and agents (each an "Indemnified 
Person") against any and aU losses, claims, damages or liabilities, joint or several, 
including, withou t limitation, reasonable attorney's fees and disbursements, resulting 
in any way from the performance or non-performance of the Investment Adviser's 
duties hereunder incurred in defense or disposition of any action, suit or other 
proceeding, before any court or administrative or investigative body, in which such 
Indemnitee may be or may have been involved as a party or otherwise or with which 
Indemnitee may be or may have been threatened while acting in any capacity 
pursuant to this Agreement, except tliose resulting from gross negligence, willful 
malfeasance or violation of applicable law in the performance of the Investment 
Adviser's obligations and duties, and, in the case of criminal proceedings, unless such 
Indemnified Person had reasonable cause to lielfeve its actions unlawful. 

Notwithstanding the foregoing, nothing herein shall in any way 
constitute a waiver or limitation of any rights that Client may have under any federal 
securities laws. 

9. ;i.emiinaliop. Jhis Agreement may be term.i.natcd by either the Oient 
or tire Investment Adviser by ^vingthe other party written notice of at leastSO days, 
and shall terminate automatically without such notice upon the payment of all 
Performance Fees (as defined in Schedule B hereto) due to Investment Adviser and 
liquidation of the assets of the Account. 

10- UaliEfiS. Any notice, instruction, request consent, demand or other 
communication required or contemplated by this Agreement other than routine 
transactions, shall be in writing and sball be deemed delivered or received if giv^t 
made or communicated by United States registered or certified mail return receipt 
requested, addressed as follows; 

If to Client Titanium Trading Partners, LLC 

10960 Wilshirc Boulevard 
Suite #2233 

Los Angeles, California 90024 
Attention: Sharon .Sellstrom 

If to Investment Adviser: 

Quellos Custom Strategies, LLC 
601 Union Street, 56“' Floor 
Seattle, W A 98101 
Attention: .Jeffrey 1. Greenstein 
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If to Ciislridian: HSBC Bank USA 

452 Fifth Avenue 
New York, New York 10018 
Attn; Mary A. Pan, Senior Vice President 

provided that each party shall, by written notice, promptly inform the other party of 
any cJrangeof address. Copies of all non-routinecorrespondencesh.all also be sent to 
the General C.'.ounsel of Investment Adviser at the above address. 

1 1 . Representations hv Client and Investment Adviser . 

(a) Client and Investment Adviser each represents and warrants 
that the terms hereof do not violate any obligation by which it is bound, whether 
arising by contract operation of law, or otherwise. Oient (if applicable) and 
Investment Adviser each represents and warrants that it is duly organized, validly 
existing and in good standing under thelaws of its State of organization and has fuU 
power and authority to execute and deliver this Agreement and carry out its 
obligations hereunder, the execution and delivery of the Agreement has been duly 
authorized by ail necessary action on its behalf; the execution, delivery, and 
performance of hlris Agreement does not violate any agTeement or arrangement to 
which it is aparty orby whichitis botmd,orany order or decree to whiclritis subject; 
and dais Agi'eenient constitutes tire vabd and binding agreement 

(b) CUentreptesentsand warrants that (i) the assets of the Account 
do not constitute assets of (x) an employee benefit plan (as defined in Section 3(3) of 
the Employee Retirement Income Security Act of 1974 {"ERISA")), whether or not 
subject to Title 1 of HRISA, (y) a plan described in Section 4975(e)(1) of the Internal 
Revoaue Code, or an entity whose underlying assets are assets of a plan described in 
(x) or (y) by reason of sudi plan'sinve.stmentin the entity; (ii) Client is not relying on 
funds managed hereunder to meetOient's liquidity needs, including needs to meet 
cash obb'gations and (ill) Client is excluded from the provisions of Section 205(a)(1) 
of the Advisers Act of 1940, as amended (the "Advisers Act') because Client is a 
"Qualified Purchaser" as defined under the Investment Company Act of 1940, as 
amended, and the rule promulgated thereunder. 

(c) Client represents and warrants that (i) Client is in compliance 
with, and covenants that Oient will in the future comply with (x) all applicable money 
laundering laws or regulations, and (y) all applicable tax laws and regulations; and 
(ii) Client is not subject to any sanction imposed by the Office of Foreign Assets 
Control. 


(d) Client agrees to immediately notify the Investment Adviser of 
any changes that may occur in any of the above representations and warranties. 

(e) Client represents and warrants that it has read carefully and 
tmder.stand.5 this Agreement (including all related Schedules) and has consulted its 
own attorney, accountant or investment advisor witlr respect to tlie investments 
contemplated by Ibis Agreement and the suitability for such investments. 
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12. I'omi A 13V: Privary Pnliry C-Kenlacknowledgesreceipt of Investment 
Adviser' s Disclosure Statement, as required by Rule 204-3 under the Advisers Act 
(Ore “Disclosure Utatemcnf'). In the eventOienl received the. Disclosure Statement 
less titan 48 hours prior to, but no later than, the date of execution o f this Agreement, 
Client shall have the option to tetnunate this Agreement without penalty within five 
business days after the date of execution; provided, however, that any investment 
action taken by Investmetd Adviser with respect to the Account prior to the effective 
date of such termination shall be at Oienfsrisk. Oientalso acknowledges receipt of 
Quel)o.s Group's Notice of Privacy Policy. 

13. Confidential Relationship. The parties agree that all infonnation and 
advice provided by either party to the other or the Client shall be treated as 
confidential and shall not be disclosed to thirdparties except as required by law or as 
necessary in connection with regular portfolio transaction.s for the Account. 

14. Amendment and A.ssienment. This Agreement may nnt he amondod 
without the prior written consent of the prarties, and may not be assigned (as defined 
in the Advisers Act) without the prior written consent of the oiher party. 

15. Mjfiiivgrs. A waiver by any party of a breach of any provision of this 
Agreement shall not constitute a waiver of any subsequent breach of such provision 
or of any other provision hereof. Failureof a party to enforce at anytime or from time 
to time any provision of this Agreement shall not be construed a,s a waiver thereof. 


(REMAINDER O.F .PAGE INTENTIONAI.tY LEFT BLANK) 
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16, CoveiTiiny;' I ^w. Hiis Av^reement shaU be construed in accordance 
with the laws of the Slate of Delaware (wiHrout regard to prindple-S of conflicts of 
law) to the extent not preempted hy applicable Federal law. 

IN W1TNES.S WHEREOF, Client and lnvfi.slme.nl Adviser have caused this 
Agreement to be executed by llieir proper signatures as of the day omd year first 
written above. 

INVESTMENT ADVISER: 


Quellos Custom 5trategie.s, LLC 



By: 

Title; 


CLIENT: 


Titanium Trading Partners LL.C 
By; Titanium Accynsirlon CSij 


By: 

Title; 


its general partner 


+ 
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SCHEDULE A 

ASSETS OF THE ACCOUNT 


Ea-uitv Basket 


Company 

Ticker 

Shares 

Purchase 

Price 

Purchase 

Value 

Adobe Systems Incorporated 

ADBE 

1,728,000 

$25.3018 

$43,721310 

Automatic Data Processing::;. Inc. 

ADP 

1,733,000 

$46.5344 

$80,644,115 

Applied Materials, Inc. 

AMAT 

700,000 



AODTime Wamer Inc. 

AOL 

2,649,485 


$86,297,701 

BioKcn, tic. 

BGEN 

953,516 

$53.1584 


Oear Channel Communications, Inc. 

ecu 

973,596 

$38.7761 


Cisco Systems, Inc. 


2,000,000 

$12.5506 

$25,101300 

Dell Computer Corporation 

DELL 

2,238,000 

$18.6051 

$41,638314 

eBay Inc. 


3,181,462 


$148,497,284 

Intel Corporation 

■iSit'Oi 

1,150,000 

$21-4840 

$24,706,600 

Microsoft Corporation 

ISiaa J 

745,500 

$52.1351 

$38,866,717 

NoMa Corporation 


900,000 

$16.8658 

$15,179320 

Oracle Corporation 

ORCL 

900,000 

$123191 

$11,087,190 

Sprint PCS Group 

PCS 

1,756,000 

$253670 


Qwest Communications Intemati.onab Inc. 

Q 

2339,181 


$46,691322 

QUALCOMM Incorporated 

QCOM 

575,000 


$27,141365 

Xilinx, Inc. 

XLNX 

1,000,000 

$25.7564 

$25,756,400 

TOTAL 




laaMHi 


Collar 

Collar Transaction on Equity Basket 

Strike Price of Put (100% Floor Price) $768,861,121 

Strike Price of Call (108% Cap Price) $830,370,011 


Other Assets 
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SCHEDULE B 
FEES 

Upon iLe final liquidation of the assets (as deflricd in the initial ScheduJe A to 
this Agreement) of the Account (other than cash or cash equjvaJents) (the "Final 
Liquidation"), investment Adviser shall be paid a performance fee (the 
"Performance Fee") equal to seventeen percent (17%) of the excess, if any, of ttie 
"Final Liquidation Value.," over the "Floor Value" both as defined below, as of Ihe 
date of the Final Liquidation (the "Final LiquidationDate"). In the event assets are 
withdrawn from tlie Account prior to the Final Liquid ation Date and prior to payment 
to Investment Advtser of its Performance Fee, the Investment Adviser shall be paid 
a Performance Fee calculated as provided in the preceding sentence and based upon 
the Final LiquidahonValue as of such withdrawal date, and the Floor Value shall tfien 
be increased to equal the Final Liquidation Value used in calculating such interim 
Performance Fee (an "Interim Performance Fee Calculation") less the value of such 
withdra-wn a.ssets.. Any subsequent Performance Fee shall be calculatedbascdon the 
excess, if any, of the Final Liquidation Value of the Account as of the relevant 
Performance Fee calculation date over the Floor Value as of the most recent Interim 
Performance Fee Cakulaflon. Any losses incurred by the Account subsequent to the 
payment of a Performance Fee .shall be recouped prior to the payment of any 
subsequent Performance Fee; provided however, Bie Investw.ent Advi.ser shall in no 
event be required to refund any Performance Fee. In the event this Agreement is 
termi.nated prior to tlie Final Liquidation Date, an Interim Performance Fee 
Calculation shall be made as of the date of such termination and In vestment Adviser 
shall be paid a Performance Fee based on such Interim Performance Fee Calculation. 

"Floor Value" shall initially mean ihe value of the Basket on the date of 
acquisition of Client by Titanium Acquisition Corp. and Cheryl Sahaju Floor Value 
shall, thereafter be adjusted in accordance with the preceding paragraph as a result of 
any Interim Performance Fee Calculation. 

"Final Liquidation Valu^' shall mean the value of Ihe Basket as of the Final 
Liquidation Date, plus or minus the value of the Collar listed in Schedule A hereto 
(the Collai") on the Final LiquidationDate. Final LiquidationValue shall be adjusted 
in accordance with the second preceding paragraph as a result of any Interim 
Performance Fee Calculation. 

The value of the Basket on any date shall be the aggregate value of ihe 
securities contained in the Basket on such dale. The per share value on any date of 
any security in tire Basket Usted on the Nasdaq NMS shall be the last traded price 
quoted by such exchange on such date without regard to extended or after hours 
trading. The per share value on any date of any Security in the Basket listed on the 
New York Stock Exchange shall be the closing price quoted by such excha.nge on such 
date. The value of any other assets of the Account shall be determined in good faith 
by the Jrivcsttirent Adviser, including by reference to proprietary models. 
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QUADRA FINANCIAL GROUP, L.P. 

RELATIONSHIP AGREEMENT 

This Relationship Agreement (the "Agreement") is entered into on this 1st 

day of , 2000, by and between Robert W. Johnson, IV (the "Client"), 

and Quadra Financial Group, L.P., a Delaware limited partnership {"Quadra"). 

In consideration of tire mutual agreements herein contained. Client and Quadra agree as 
foDows: 

1. Relationship With Quadra. The purpose ofJhis Agreement is to establish 
a broad-based relationship between Client and Quadra that provides Client access to 
Quadra and its affiliated entities (each a "Member" of the "Quadra Group") and general 
consulting relating to investments, asset allocation, risk management, financial, estate 
and tax planning and other services. When fl\e services requested entail the provision 
of investment advice or tax consulting, such advice will be provided pmsuant to 
paragraph 2 or paragraph 3 below, as appropriate. In die event Client requests any 
Member of the Quadra Group to provide investment advice with respect to specific 
portfolios or assets, execute recommended transactions or investments or similar 
dedicated services. Client and the appropriate Member of the Quadra Group shall enter 
into a separate agreement describing the scope of such services and the associated fees. 

2. Investment Advisors . Consulting services relating to general investment 
advice will be provided by Quadra Capital Management, L.P. {"QCM"), an investment 
adviser registered under the Investment Adviser's Act of 1940, as amended (the "Act"). 
Consulting services for investment advice which includes consideration of tax strategies 
or consequences will be provided by Quadra Custom Strategies, LLC ("QCS"), an 
investment adviser registered under the Act. For he purpose of providing investment 
advice, QCM or QCS, as applicable, shall be deemed a party to this Agreement. 

3. Tax Consulting . Tax consulting will be provided by Quadra Associates, 
LLC ("QA"), and for puiposes of providing such services, QA shall be deemed a party 
to this Agreement. The scope of the services provided pursuant to this Agreement shall 
not in any circumstance be deemed to include fi\e provision by any Member of the 
Quadra Group to the Client of any federal, state or local tax advice which could be 
viewed as the provision of legal advice and Client hereby confirms that Client will not 
rely upon any Member of the Quadra Group to provide such advice with respect to any 
transaction or investment discussed between Client and any Member of the Quadra 
Group if Client determines to undertake such transaction or make such investment. 

4. Fees. The compensation of Quadra for its services rendered hereimder 
shall be calculated and paid in accordance with Exhibit A. 

5. Services to Other Clients. The Client understands and agrees that the 
various Members of the Quadra Group perform a variety of services, including 
investment advisory and investment management services, financial, estate and tax 
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Group may give advice and take action in the performance of their duties with respect 
to any of their other clients, which may differ or be the same as advice given to Client 
Nothing in this Agreement shall be deemed to impose upon any Member of the Quadra 
Group any obligation to recommend for purchase or sale any security or other property 
which such Member, its principals, affiliates, agents or employees may purchase or sell 
for its own accounts or for the accounts of any other clients or to provide Client 
consulting services, recommendations or other advice that may be provided to other 
clients. 


6. Certain Conflicts of Interest. Counterparties of transactions 
recommended to Client by Members of the Quadra Group may include counterparties 
for which Members of the Quadra Group or their partners, members, shareholders or 
affiliates (i) have ownership or other financial interests (i.e., Pali Capital and European 
American Investment Bank); or (ii) have business relationships, including but not 
limited to lending, depository, risk management, investment advisory, security 
distribution or banking relationships (i.e.. Bank of America and UBS AG and their 
affiliates and other financial institutions with which Quadra may do business in the 
future). These relationship may result in conflicts of interest as between Quadra and 
Client. Client imderstands and agrees to these relationships. 

7. Liability. No Member of the Quadra Group nor any Member's officers, 
directors, members, employees, or agents shall be liable for any action taken by it, 
omitted or suffered to be taken by it in its reasonable judgement, in good faith and 
believed by it to be authorized or within the discretion or rights or powers conferred 
upon it by.-4his Agreement, or in -accordance with (or in the absence of) specific 
directions or instructions from the Client or Client's representative; provided, however, 
that such acts or omissions shall not have resulted from such Member's wilful 
misconduct, bad faith or gross negligence in its actions taken imder this Agreement or 
breach of its duties or obligations hereunder. As it relates to investment advice, 
notwithstanding the foregoing, nothing herein shall in any way cor\stitute a waiver or 
limitation of any rights that Client may have under federal securities laws. 

The Client shall indemnify each Member of the Qijadra Group and the 
members, partners, affiliates, employees, representatives, and agents of such Member 
(each an "Indemnified Person") against any and all losses, claims, damages or liabilities, 
joint or several, including, without limitation, reasonable attorney's fees and 
disbursements, resulting in any way from the performance or non-performance of the 
duties of any Member of the Quadra Group hereunder, except those resulting from 
gross negligence, willful malfeasance or violation of applicable law in the performance 
of such Member's obligations and duties, and, in the case of criminal proceedings, 
unless such Indemnified Person had reasonable cause to believe its actions unlawful. 

8. Termination. This Agreement shall terminate on the two year 
anniversary from the date of this Agreement, or if earlier, on 30 days written notice by 
one party to the other party. Client recognizes that the Quadra Group, in the course of 
providing its services, incurs substantial resources and up-front costs to build a 
comprehensive knowledge base of Client's overall financial affairs and for developing 
and implementing investment strategic which will be tailored to the meet the Client's 
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investments, asset allocation, risk management, financial, estate and tax planning and 
other objectives. As such, if Client terminates this Agreement prior to the two year 
anniversary of the Agreement, Client shall pay Quadra an Early Termination Fee. The 
Early Termination Fee will be calculated as set forth in Exhibit B. 

9. Representations by the Client and Quadra. Client and Quadra Group 
each represents that the terms hereof do not violate any obligation by which it is boimd, 
whether arising by contract, operation of law, or otherwise. Client (if applicable) and 
the Quadra Group each represents that it is duly organized, validly existing and in good 
standing imder the laws of its state of organization and has full power and authority to 
execute and deliver this Agreement and carry out its obligations hereunder, the 
execution and delivery of the Agreement has been duly authorized by all necessary 
action on its behalf; the execution, delivery, and performance of this Agreement does 
not violate any agreement or arrangement to which it is a party or by which it is bound, 
or any order or decree to which it is subject; and this Agreement constitutes the valid 
and binding agreement. 

10. Confidential Relationship. The parties agree that all information and 
advice provided by either party to the other shall be treated as confidential and shall not 
be disclosed to third parties except as required by law or in cormection with regular 
portfolio transactions of Ghent. 

11. Amendment and Assignment. This Agreement may not be amended 
without the prior written consent of the parties, and may not be assigned without the 
.priqr written consent of the olhej party. In the, event of a succession or assignment on 
the part of either party to this Agreement, and absent written consent by both parties to 
the contrary, this Agreement will survive and be binding upon any successor to or 
assignee of the original parties to this Agreement. QCM agrees to notify Client of any 
change in the membership of QCM within a reasonable time after such change. 

12. Waivers. A waiver by any party of a breach of any provision of this 
Agreement shall not constitute a waiver of any subsequent breach of such provision or 
of any other provision hereof. Failure of a party to enforce at any time or from time to 
time any provision of this Agreement shall not be construed as a waiver thereof. 

13. Attorneys' Fees. The prevailing party in any action brought by either 
party hereto to enforce its rights rmder this Agreement shall be entitled to recover all 
costs and expeitses (including reasonable attorneys' fees) incrured in prosecuting or 
defending such action. 

If. Governing Law. This Agreement shall be constmed in accordance with 
the laws of the State of Delaware (without regard to principles of conflicts of law) to the 
extent not preempted by applicable Federal law. 

15. Compliance. Client represents and warrants that (a) Client is in 
compliance with, and covenants that Client will in the fuhire comply with (i) all 
applicable money laundering laws or regulations, and (ii) aU applicable tax laws and 
regulations; (b) Client is not subject to any sanction imposed by the Office of Foreign 
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Assets Control; and (c) (i) that the assets of Client that may be considered in connection 
with the investment advisory services to be provided pursuant this Agreement do not 
constitute assets of (x) an employee benefit plan (as defined in Section 3(3) of the 
Employee Retirement Income Security Act of 1974 ("ERISA")), whether or not subject to 
Title I of ERISA, (y) a plan described in Section 4975(e)(1) of the Internal Revenue Code, 
or (z) an entity whose imderlying assets are assets of a plan described in (x) or (y) by 
reason of such plan's investment in the entity. 

The parties hereto have hereunto caused this Agreement to be duly executed the day 
and year first hereinbefore written. 

Quadra Financial Group, L.P. 

by: Quadra Holdings Group, Inc., as general partner 



Title: 

Address: 601 Union St., 56*^ Floor 

Seattle, WA 98101 

With respect to Investment Advisory or Tax Consulting Services: 

Quadra Custom Strategies, LLC. 

Quadra Capital Management, L.P. 

Quadra Associates, LLC. 

by: Quadra Holdings Group, Inc., as general partner or managing 

member respectively. 

B,: 

Title: Cs?X>~ 

Address; 601 Union St, 56“' Floor 
Seattle, WA 98101 


Client: 

Robert W. Johnson, IV 


By: 


Address: 



630 Fifth Av^ue, 
New York, NY lOlllJ 


:e 1510 
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EXHIBIT A 
FEES 

In connection with the consulting and risk management services for which it has been 
retained, the Investment Advisor shall be comjjensated in an amount equal to $120,800 
per month over the next 24 months. Such amount, payable monthly, shall be paid 
within 30 days of end of each calendar month. 
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EXHIBIT B 

EARLY TERMINATION FEE 


In the event that this Agreement is terminated by the Client prior to the two year 
anniversary of this Agreement, an Early Termination Fee will be immediately due and 
payable by the Client to Quadra., The ^rly Termination Fee shall be the product of: (a) 
twenty-fom less the number of monthly payments received by Quadra pmsuant to 
Exhibit A; and (b) the monthly fee as calculated in Exhibit A. 
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Final Consolidated Profitabnity - 11/13/Dl^ 

Initi^ Equity Poiti<^ Value S {7£S361,I2I1 


Current Equity Portfolio Vriue S987BB.20S 

Esttmaied Gaitt/(Loss) on Equity Portfolio S 129327,064 

butlalCoDarCost Ol^J06) 

Estimated Current Collar Value (85336J17) 

Estimated Cajn/(Loss) cm Collar tlltJSO.gM 

Total Investment Gain/tLoss) 133(7361 

Loan Fee' (1X003(0) 

Structuring Fee * (7388311) 

Interest Expense ’ (23S 13671 

Estimated Total Net Caindlxiss) S 1427.10 

Esdinated Total Net CainMxKslasa Percentage of Costs* 4363% 

ImpUed Afutualized Return 3533% 


Refers to the S800 million loan extended toSLlverti^tEnlerpriaes,l.P.by HSBC Bank USA. 

Included in the aggregate purdmse price paid by Tllanium AcquiaUon C«p. and C Saban for ItiMr respective interests in Titanium Trading Partners LLC 
Loan was paid off as of October 24lh. 2001 and inlereu expenac accrued through that 
CosB include InitUl collar cost, loan fee. structuring fee, and esttmaied interest expense. 

Based on indicative unwind pricing provided by HSBC Bank U3.A. 


Equity Portfolio Composition 


'Company' ■ ' 


:.r"a^ea,-- 


.vraicbaacf 72:^' ' 
~AAinbitn9-^:'. — 



-PMV' ■=- 


Adobe Systems Incorporated 

ADBE 

1728X00 

25X01B S 

43721X10 

29.1016 

S 

50X87,954 

$ 6X66343 

Automatic Data Proceumg, In:. 

ADP 

1733X00 

46X344 

80X44,115 

54X109 

$ 

94367X90 

13X23X75 

AppUed Materials, (nc. 

AMAT 

TLXtXOO 

293057 

20.723,990 

39.14U 

8 

27X99370 

6,673380 

AOL Time Warner Inc 

AOL 

2X49385 

32X715 

86797701 

36.^64 

$ 

97420X82 

10X22X81 

Biogen. Inc 

BCEN 


S3.1SS4 

50X87X85 

54.7B50 

$ 

.■>7.238.326 

1X50X41 

Clear Channel Communleatians, Inc. 

ecu 

973X96 

387761 

37752256 

42.9005 

S 

41767731 

4.015375 

Qko Systems, Inc. 

csco 

2.000X00 

12X506 

25,101X00 

19X940 

s 

3BXB8X00 

13,486,800 

Dell Computer Corporation 

DELL 

2738X00 

18X051 

41X3834 

25X064 

$ 

57,754,779 

16,116X65 

eBay, Inc 

EBAY 

3.182363 

46.6758 

148,497X84 

57.6830 

$ 

183X16X83 

35X19,068 

Intel Corporation 

INTC 

I.ISQXOO 

214840 

24706X00 

28X689 

s 

33X54X06 

8447,606 

Mlcroioft Corporation 

MSFT 

745X00 

^1351 

38X66717 

66.0669 

8 

49X53.837 

10X86,120 

Nokia Coiporation 

NOK 

900X00 

16X658 

15,179X20 

214935 

5 

20X44,173 

S,064,9S3 

Oruk Cotpotation 

ORCL 

900X00 

i 2 xm 

11X87,190 

15X832 

$ 

13754X56 

1667X68 

Sprint PCS Group 

PCS 

1736X00 

2S767D 

44X68X52 

24.4889 

S 

43X02308 

(1X66X44) 

Qwest Communiudons InlamatioiiaL Inc 

Q 

2X39.181 

19XM5 

46X91X23 

11X568 

s 

37X33X88 

(19,657X34) 

QUALCOMM Incorporated 

QCOM 

S75XOO 

cam 

37441X65 

56.1004 

s 

33X57X01 

5,116,436 

XilbU(,Inc 

XLNX 

1,000,000 

25-7564 

25756300 

37X480 

s 

37X47.950 

113913^ 

Total 




768X61721 


s 

896,788X05 

S 129.927X84 


Basket CeindosalSincelitecpHaa: 16.90% 


Coftfidential 
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670 , 618,942 $ 1 , 110 , 705,960 
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Titanium Trading Partners LLC 


Collar Analysis 


Put 

Call 


9/24/01 
Initial Cost 

(76,886,112) 

45.362.806 

(31,523,306) 


11 / 12/01 

Unwind 

7,960,898 

(68.928.6921 

(60.967.7941 


11/13/01 

Unwind 

2,130,379 

(26.698.9021 

(24.268.5231 


NY01DOCS\3123&1.1 


Exhibit B 


Total 

(66,794,835) 

(49.964.7881 

(116.759.6231 
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On May 5, 2000 Robert W. Johnson, IV (the "Investor") will purchase Reka Limited 
("Reka"). Currently, Reka holds the following portfolio of stocks (the "Portfolio"): 


Ticker 

Shares 

Execution 

Price 

5/5/00 

Fair Market 
Value 

YTD Return 
as of 5/5/00 

VRSN 

100,000 

136.08 

$ 13,608330 

-27% 

CMGI 

250,000 

64.70 

16,175,250 

-60% 

ICGE 

215,000 

39.24 

8,437,073 

-81% 

CNXT 

125,000 

51.23 

6,404,075 

-21% 

CMRC 

230,000 

56.31 

12,952389 

-45% 

DCLK 

200,000 

62.03 

12,405,600 

-53% 

YHOO 

100,000 

125.21 

12,520,920 

-47% 

CTXS 

300,000 

44.85 

13,453,980 

-31% 

ATHM 

450,000 

17.74 

7,984,935 

-59% 

Total 



$ 103,942,452 



The substantial decline in the trading price of each of the stocks in the Portfolio over the 
first four months of the year due to an overall market downturn (see Exhibit A) coupled 
with a strong US economy and low inflation, presents a potential buying opportunity. We 
believe that the stock trading price of these particular companies have the potential to 
recover significantly over the next few years and this may be an opportune time to 
purchase Reka at what we believe is a considerable discount from its potential value. 

In order to enhance its profits, Reka issued a 5-Year Warrant on the Portfolio with a strike 
level of 150% (the "Warrant"). The premium received from issuing the Warrant plus future 
earnings on that premium gives the Investors the opportunity to capture additional upside 
by purchasing Reka. Based on the recent volatility, we believe the Portfolio has the ability 
to increase in value in both the short and long term. 

Bamville Liimted and Claycroft Limited (the "Sellers") agree to sell Reka to the Investors 
and to provide seller financing to the investors on a recourse basis. Pursuant to the terms of 
the seller financing, the Investors will pledge their interest in Reka as collateral to guarantee 
future repayment of the purchase price for Reka. To protect against significant losses in the 
Portfolio, Reka may purchase a 100-day OTC Put Option with a 100% strike level on the 
underlying Portfolio. 
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Due to the current volatility of the Portfolio, purchasing an at-the-money put option will be 
relatively costly. To offset a portion of this expense, Reka may write an out-of-the-money 
100-day Call Option on the Portfolio with a strike level at or above 110%. By entering into 
this collar (long put/ short call) Reka (and the Investors) will mitigate their downside 
exposure bn the Portfolio. In addition, the collar allows for some short-term upside 
potential up to the call strike level. After the expiration of the collar, the Portfolio is subject 
to full downside risk and, limited by the warrant, is subject to upside reward. 

We believe that the volatility that is responsible for the substantial decline in the Portfolio's 
value is the same volatility that wiU allow it to make a quick and profitable recovery (see 
Exhibit B). Perhaps the most widely used measure of stock volatility is the beta coefficient. 
Using beta values for each stock in the Portfolio (see Exhibit C) shows that the chances for 
the Portfolio to outperform the market are quite high. The average Beta of the Portfolio for 
the year preceding the purchase of Reka (or since inception) relative to the S&P 500 Index is 
2.0. Relative to the NASDAQ Composite Index, the average Beta is 1.6. In light of these 
factors, assuming strong market conditions subsequent to the purchase of Reka, we expect 
the Portfolio to outperform these markets anywhere from 60% to 100% thereby generating 
very attractive gains. 

The Portfolio is currently at the low end of its trading range and has the ability to meet or 
beat the 50% growth expectation by the end of the five year period. Given the recent 
increase in the volatility of the underlying stocks reinforced by the relatively high beta 
coefficients and a depressed Portfolio value, we believe that the Portfolio value has the 
potential of reaching the wauant strike price prior to the maturity date of the warrant. 
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Brian Hanson 


Brian Hanson 

Wednesday, March 13, 2002 12:34 PM 
'anussbaum@proskauBr.com' 

Andrew Robbins 
Reka 


Presentatlorkpo... Amanda, 

Pursuant to your request of Andy Robbins, I am attaching the following narrative related to Mr. Johnson's investment in 
I^ka Lmuted/I LLC. 

In addition, here is a synopsis of the trade profitability: 

Woodglen (refers to bo* Woodglen entities) purchased Reka for $105,392,452 which included a $1,450,000 purdiase 
premium (the fee charged by Euram for focilitating the creation of Reka and the issuance of the long dated warrant etc.). 
Woodglen then put a collar around the securities the created a net debit of $3,101,187 consisting of the purchase of a put 
for $15,321,117 and sale of a call for $12,219,930. The collar was closed out 31 days later by paying $2,596,167 consisling of 
the purchase of the call for$14,551,943 and the sale of the put for $11,955,776. The portfolio was liquidated for 
$112,276,243 generating a profit of $8,333,791. The investm^t advisory fees associated wi* Quellos were paid separately 
by RWJTV pursuant to an investment advisory agreement spanning a 24 month period *at requires the payment of 
$i20,OCK) per month. There was an additional $20,000 that was paid by Reka. Using these fig;ures one could argue that 
Reka generated a net profit of $2,636,437 over the 31 day peric^ not accounting for the fees of $1,450,000 and the 
$2,9K),000. 

If you have any questions regarding either document, please feel free to contact either Andy or myself. I can be reached 
directly at (206) 613^732 and Andy can be reached at (212) 6094185. 


From: 

Sent: 

To; 

Cc: 

Subject 



PoMStiategy 


Regards, 

Brian Hanson 

Quellos Custom Strategies, LLC 
Phone ; (206) 613-6700 
Fax : (206) 613-6713 


This message and any attachments may contain confidential information and is intended only for the 
individual or individuals named. All electronic mail sent to or fiom this address will be received by 
Quellos Group, LLC or an affiliate's electronic mail system and is subject to retention and review by 
someone other than the party to whom such mail was addressed. If you are not a named addressee 
you should not disseminate, distribute or copy this electronic mail. Please notify the sender 
immediately by electronic mail if you have received this electronic mail by mistake and delete this 
electronic mail from your system. Electronic mail transmission cannot be guaranteed to be secure or 
error-free, and may arrive later than intended, be intercepted, corrupted, or contain viruses. The 
sender therefore does not accept liability for any errors or omissions in the contents of this message 
which arise as a result of defects due to transmission. This message is provided for informational 
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04/25/00 17:45 FAX 212 S48 8181 


QtUORA ASSOCIATES. LLC 


@0D2 


To : Andy Robbins, Quadra 


Fk Number: 212-849-8181 


Date : 24 April, 2000 


From ; Joel Latman 

THE JOHNSON COMPANY, WC. 
630 Fifth Avenue, Suite 1510 
New York, New York 10111 
Telephone: 212/332-7500 

Fm : 212/332-7510 


Andy: Attached are resolutions Indicating the offlcers of Woodglen I LLC 
and Woodglen I, Inc; also the Certificate of Formation for Woodglen I LLC; 
I have requested a copy of the Woodgltm I, Inc, Fonnation Document h-om 
Proskauer Rose. The amount of Loss that we can use should be $145. 


Total Number of Pages £ 
(Inchidns Ms cqvh' sheet) 


wn f.nm hm 
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= Redacted by the Permanent 
Subcommittee on Investigations 


From: 

Sent: 

To: 

Subject: 


Jeff Greenstein 

Monday, December 20, 199911:48 AM 
Chuck Wilk 
RE: JETS 


technoolgy aint bad either! although I can barely type as I spent my FIRST hours ever on the ski slopes today 

— Original Message — 

From: Chuck Wiik 

Sent: Monday, Decenber 20, 1999 9:38 AM 

To: Jeff Greenstein 

Subject; RE; JETS 

$300MM; ISOforflitand ISOforllHIk Ain't capitalism great! 


— Ofigral Message — 

From: Jeff Greenstein 

Sent: Monday. December 20, 1999 9:36 AM 

To: Larry ^heinfeid; Chuck 

Subject: RE: JETS 

i will be Spending time w/ Bob & chris to work on seasoning the stock portfolio, i feel comfortable with the idea 
we talked about using the forward or short against the box until the tosses are generated. Are we firm on 100 or 
200 ? 


— Origirml Message — 

From: Larry Scheinfetd 

Sent: Monday. December 20, 1 999 6:33 AM 

To: Chuck Witk 

Cc: Jeff Greensttin 

Subject: JETS 

Importance: High 

Joel called, he has given us the full speed ahead (vidialever that means) please call him to discuss timing, 
cash needed by the Johnson's to buy partnership interest, who are the existing partners to the deal, and also 
will Quadra be a partner forever or just until the deal Is done, in other words could Johnson be the Limited 
and General by using an entity to be the general partner. 


Permanent Subcommittee on iDvestieations 
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From: Larry Scheinfeld 

Sent: Monday, August 21, 2000 2:22 PM 

To: Chuck Wilk 

Subject: RE: POINT 


no problem, I understand 


Original Message — 

From: Chuck Wilk 

Sent; Mwiday, AugiBt21, 2000 3:19 PM 

To: Larry Scheinfeld 

Subject: RE: POIMT 

I would like to keep you on the sidelines or in our bade pocket until we need a trump card {lots of clidies). It may be 
that given the current atmosphere we need to pay the law firms more and give ^lem a guarantee. 

— Original Message — 

From: Larry Sch^nfeld 

Sent: Mwiday, August 2 1, 2000 12:16 PM 

To: Chuck VWlk 

Cc: Jeff Greenst^; Andrew J Robbins 

Subject: RE: POINT 

would it be of any help to you if i called Bryan Cave 


— Original Message — 

From; Qiu6( Wilk 

Semt: Monday, August 21, 2000 11:S5 AM 

To: Larry Schanfeld 

Cc: Jeff Greenstein; Andrew J Rotoins 

Subject: RE: POINT 

As of now, I would guess no losses for 2000 but we could start a trade that had 2001 losses. Akin Gump has 
written this opinion for a corporate client but they definetly require more time between events that we did on 
the first three trades. Jim Barry is back from vacation this week and I will speak with him on opining. Bryan 
Cave is a remote possibility (given their fee structure). I believe Sherman and Sterling opined for the 
Lehman trade and I will try to get a contact name. Jeff and I spoke and decided that in future trades we will 
try to have bank borrowing and actual cash purchases. All that said if we can get a firm committment to 
opine and we started early in September and we had favorable market vioatlirty) we may be able to generate 
2000 loss. 


— Original Message — 

From; Lany Scheinfeld 

Sent; Mcmday, August 21. 2000 6:00 M* 

To: Chuck Wilk 

Cc: Jeff Greenstein; Andrew J Robbins 

Subject: POINT 

Will we be able to do any more transactions this year ?? I want to get back to two clients who are pretty 
far down the road. I would think 9/15 would be a drop dead date. Do you anticipate hearing back from 
any reputable firms ? ! want to be hones! with these prospects. I also have several meetings set up that I 
think I should probably postpone . 


Permanent Subcommittee on Investigations 
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== Redactcd by tHc PcTmanent 

Subcommittee on Investigations 

From: 

Sent: 

To: 

Subject 


Jeff Greenstein 

Tuesday, May 16. 2000 8:44 AM 

Jeff Greenstein; Larry Scheinfeid; Chuck Wilk; Andrew J Robbins 
RE: POINT 


under $900 in losses as of now 

— Original Messrs — 

Frmn: Jeff Greenstein 

Sent: Monday. May 15, 2000 1:24 PM 

To: Larry Seinfeld; Chuck Wtik; Artdrew J Robbins 

Subject: RE: POINT 

just to give you a perspective on timing - this morning we had approximately 1 .4 bln in usable losses, on the close we 
had about 1.15 billion. If the market movesto where^jS^^ts break-even it will probably be down to atx)ut 700 
min. We will try to add more positions to generate losses but they are a function of market moves. As bad as it 
sounds, the "snooze you lose" comment may unfold for Uiose who cani make decisions in a timely manner. Without 
being to aggressive, we should make people who are considering this trade aware of the timing ramifications. 

—Original Message^— 

From: Lany S^infetd 

Sent: Monday. May 15,20008:1! AM 

To: Chuck WiHc; Jeff Greenstein; Andrew J Robbins 

Subject RE: POINT 

could someone in Seattle keep a log and update weekly 

— Original Message — 

From: Chuck Wilk 

Sent: Monday, I4ay 15, 2000 tl:02 AM 

To: Jeff Gre«:stein; Lany Sch^nfeld; Andrew J Rabbins 
Subject: RE: POINT 

Add to prospect list: 



—Original Message — 

From: Jeff Greenstein 

Sent: Monday. Hfey 15, 2000 7:48 AM 

To: Larry Scheinfeid; Chuck WW(; Andrew J Robbins 

Subject: RE: POINT 

big trade pending w/ At this point I think we need to notify people that it is truly first come 

first served. Since the losses are dependent on market moves, who knows how many we vwll have at 
any point in thime 

— Originai Message — 

Larry Scheinfeid 
Monday. May 1 5. 2000 7:24 AM 
Chuck Wilk 

Jeff Greenstein; Arrdrew J RoUiins; Norm Bontie; Bryan White; Charles Clarvit 
POINT 

Looks like we have no more room on the POINT trade . We should be very careful about selling 
any more. List is as follows: 

W-DONB 
•DONE 
-DONE 
- PENDING 


Redacted by the Permanent 
Subcommittee on Investigations 


From; 

Sent: 

To: 

Cc: 

Subject: 


Permanent Subcommittee op iDvestigatiops 
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-PENDING 

Redacted by the Permanent fd-PENDING 

Subcommittee on Investigations ' 

^ * - Pending 

Pending 

- Will know Wed. 


2 
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Jod, 

Snce OTir meeting Wednesday, I have spent some time reviewing possible scenarios as fltey 
rdate to ttie total up-front ca^ required to eSectuate the ctmtemplated transaction. It 
should be noted friat these numbers will vary as a function of short term interest rates, die 
price of ftie stexlis in die basket and the cqrtion volatility levels in the marketplace. 

We approximate the upfront cash requirements to be 6-7% of the anticipated losses 
($300,000,000) plus the NFV of 1% paid over nmltiple years. This cash requirementis a 
worst case scenario. If the basket of stocks modesdy appreciates (between 1-5% from the 
purchase price) dttn all or a portion of the cash requirement win be availaMe on expiration 
of die six month coDar. If die stocks appreciate 5% or more then the maximum cash return 
win generate a net prefit (after fees/ costs) of 3% on the entire $300/)00,000. Depending on 
market movements during die sue month collar we may have the flexibility to li^date the 
position early and recoup a good portion of the initial caric 

I hope diis is hdpfuL I wffl be in Europe next wed: so please do not hesitate to give Chuck 
a can if you have any questions. 


cc ChudtWak 

Larry ScheinMd 


The infuamtion In As facsonile message is privileged and conBdait^ It is inlended mdy fnr the ixse Ae 
rec^iient named t&tfvt (or Ae en^loyee at agent l espor si Me to driver it to Ae intsndted lec^ptea^ If yon received 
Ais in error, yoa are heitAy ntriiSed Aat ai^ dtssenunatUm, Astaibatioan, or c opying of dAr mwnTmmirstK r w ^ siriefiy 

Ae 


pTwuomd. U yoa ha^ received Ais message m error please aoSty us by tei^hosre isunediatd^, and 
odgi»Jmes»ge to us at Ae above address ^postal service. WewfflreiaAurseyoof»sqdieoste. Thank you. 
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From: John Baler 

Sent: Monday, April 17, 2000 8:10 PM 

To: Norm Bontje; Chuck V\filk; Larry Scheinfeld 

Subject: Woody do<^ 


Attadhed are the tax and Investment advisory agreements for Johnson's Point trade. The fee amounts ^ov\m am are 
calculated to equal a PV of $1 .7mm for QCS and 1 mm for Associates in amounts paid quarterly at the current 1 0~year 
Llbcff rate of 7.23% (then rounded). The total PV fee of Z7mm is 2% of the 135mm notional amount of the trade. 

Please forward your comments when you've had an o^c^nity to review. 

John 



Assodates 
ngagon^ Letter.d. 



3c^v^on Ad\^ry 
Agre^n^doc... 


Permanent Subcommittee on Investieatiops 
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From: Chuck Wilk 

Sent: Thursday, June 29, 2000 1 1 :42 AM 

To: Christopher Hirata 

Subject: RE: Triskelion Wires 


I am not sure they are questioning fees but to them the math does not match {i.e. they 
included Woody when we are taking no upfront fee) . The reply is that the fees and the fee 
structure varies with each client based on our relationship and the future services we 
will provide. 

Original Message 

From: Christopher Hirata 

Sent: Thursday, June 29, 2000 7:46 AM 

To: Chuck Wilk 

Cc: Brian Hanson 

Subject: FW: Triskelion Wires 


It looks like they are questioning our fees based on their assumption that we are only 
getting 1%. Shall we reply that our fees may exceed 1% based on ongoing advisory services 
we may provide the client? 

Original Message 

From: Rajan Puri 

Sent: Thursday, June 29, 2000 2:22 AM 
To: 'Brian Hanson'; Rajan Puri 
Cc: Christopher Hirata 
Subject: RE: Triskelion Wires 


Brian 


i) Neither John nor I have instructed the loM guys to sign an Investment 
Advisory Agreement between Burgundy and QCS...is this something you have 
dealt with directly? 


ii) We understand you were extracting fees representing 1% of the initial 
losses generated. .. at 1%, the fees per tranche would be: 

1.218 
1.449 
1.816 

totalling USD4.483million. How does this reconcile to the USD4 . 84million 
(3.02+1.82) you are requesting? 


Redacted by the Permanent 
bcommittee on Investigations 


iii) As I mentioned briefly to you several days back, the Buram 1% fees 
appear to have been calculated based on the losses the clients were aiming 
to generate (totalling USD4 . 45inlo) , rather than the numbers actually 
generated (USD4 . 483mio, as outlined above). ..I think therefore that Euram 
are due another USD33k - does this make sense to you? 

Later 

Raj 


Original Message 

From: Brian Hanson [mailto:BrianHeqcin.com] 

Sent: Wednesday, June 28, 2000 8:28 PM 
To: 'Rajan Puri' 

Cc: Christopher Hirata 
Subject: RE: Triskelion Wires 

I Permanent Subcommittee on Investigations 
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No need to apologize. See below. 


= Redacted by the Permanent 
^^^^^^ubcOTunitteeonlnvestigatim^ 


Original Message 

From: Rajan Puri [mailto:rajan.puri@euraininvest.com] 
Sent: Wednesday, June 28, 2000 10:04 AM 
To: 'Brian Hanson' 

Subject: RE: Triskelion Wires 


Hi Brian 


A couple of quick questions for you: 

i) Under the Investment Advisory Agreement between Barnville 
and Quadra, an 

initial payment of US$3.02iTdlllion was wired to Quadra as an 
initial payment 

for services; which tranches of the trade does this relate 
to? 1 and 3 

ii) if we wire USSl . 82niillion from Burgundy to Quadra, in 
line with your 

request below, am I right in assuming thst you will need a 
corresponding 

Investment Advisory Agreement in place betweeen Quadra and 
Burgundy? Is this 

the fee re Yes, it isgMMqgs fee and an 

advisory agreement btwn. QCS and Burgundy is being signed as we speak. 

Apologies for these questions, but I am siranply passing on 
questions from 

the loM guys (who need the info for their record keeping, 
given they are 

being requested to move cash) that I am currently unable to 

answer 


Cheers 

Raj 


Original Message 

From: Brian Hanson Imailto:BrianH@qcm.comJ 
Sent! Friday, June 23, 2000 12:35 AM 
To: 'john staddon (euram)'; 'raj puri (euram) ’ 
Cc! Christopher Hirata; Chuck Wilk 
S::bject: Triskelion Wires 


John and Raj, 

Since the Burgundy proceeds of $5,414,781 at Barnville 
should have been 

moved to an account at Triskelion by now, please make the 
following wire 

transfer. The attached document is an invoice for serivces. 
«Invoice Burgundy. doc» 

From; 

Burgundy Triskelion account 


To: 

Bank of America 
' ABA #: 

Account Nam e; Quadra Custom Strategies 
Account #: 

Amount: $1,820,000 


2 
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From: Larry Scheinfeld 
Sent: November 10,2000 20:45 

To: Jeff Gre^stein; Andrew J Robbins p...-..- 

Cc: Chuck Wilk mmmmmmm = Redacted by the Permanent 

Subject: Re: POINT PRICING-iiB* Subcommittee on Investigations 

Importance: High 

S om rthin g under 6 would be bertter. At least try and get samestbing back fitun b of a. 


Sent frcan my BlackBeny Wireless Handheld (www.Blat^erry J»el) 


Original Message 

From; Jeff Grrenstein <jgreenstein@quellos.com> 

To: Lany' Sdteinfeld <larry@queI3os.conj>; Andrew J Robbins <arobbms@queIlos.coni> 

CC: Chuck Wilk <cwilk@queUos.com> 

Sent: Fri Nov 1 0 20:40: 1 9 2000 
Sulgect: POINT PRICING««B^ 

Will probably come in around 6.00 - 6.25%- the lower figure we talked about earlier today assumed there was a Ieverage'‘component whidi is 
no longer included. We should still be in good shape relative to the client e>^>eclalions. Also the value of the basket fell significanlly which 
means we need a higher collar strike to generate enough losses on the FMV ptnifolio given the increased fees (drey are based on die loss 
amount). The FMV of the portfolio has fallm from 104 - 90nullion relative to the loss rizc. Also, important to mraition is diat they stand a 
reasonable chance getting a rebate if the combined position is liquidated within the first two months. (In all likelihood it will) 


Permanent Spbcommittec on Investigations 
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Purchase Agreement 

XEilS AGREEMENT is made on this 28tii day of December 
BETWEEN: 

(1) Bamville Ltd whose registerwi office is at 19 Mount ^webek, Douglas Isle of Man, IMl 
2QG (the "Purdiaser'^;. and 

(2) Jackstones Ltd whose registei«d office is at 12>14 Finch Road, Douglas, Isle of Man (die 
"Vaidor”); and 

WHEREAS: 

The Vendor wishes to sell and the Purchaser wishes to buy die Purchase Shares (as defined 
below) in accordance with and subject to the terms of dus Agreement 

NOW THIS AGREEMENT WITNESSETH AND IT IS HEREBY AGREED AS FOIXOWS: 

1. Interpretation 

LI In this Agreement unless the context otberwi^ requires, die following words and 
expressions will have the meanings set opposite them: 

“Purchase Shares’* means each of the shares specified in the Appendix hereto. 

“Trade Date” means 28 December 1999 

“Setdement Date” means 3 January 2000. 

1.2 Clause headings are f<x ease of reference ohty and are not intended to afiect the 
interpretation of dus Agreement 

2. Sale and Purchase 

On the Trade Date, the Vendor shall sell as beneficial ownn' fiee from all liens, charges, 
encumteices and any odier security or quasi security interests (togedier, “Security 
Interests’^ (which the Vendor hereby represents and warrants to be the case) and the 
Purchaser shall purchase the Purchase Shrubs. 

3. Consideration 

The consideration for the sale of the Purchase Shar^ pursuant to die foregoing shall be 
USD 397,201,727 (the “Purchase Price”) and shall be payable by the Purchaser to the 
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2 . 


Vendor for value on tiie Setflement Date. The Purchase Price referable to each parcel of 
shares in specific in tiie Appendix hereto. 

4. Settlement 

On the Settlement Date, die Vendor shall deliver to the Purdiaser, or procure delivery to 
the Purchase' o^ all ms trom ents of transfer in respect of the Purchase Shares together -with 
ail certificates and any otho' document -which may reascmably be required to give fall legal 
and boieficial title to the Pui^iase Shares free frron all Security Intsaests or whidi may be 
necessary te cmahie the Purchaser to procure the registration of the same m die name of the 
Purchaso- or its nomine. The Vei^r hereby authmises the Pur^aser te> set off against 
the Purchase Price any sum payable by the Vendor to the Purchaser on die Settlcunent 
Date. 


6. Governing Law and Jurisdiction 

This Agreemient entmd into pursuant to this Agreement -will be governed by and 
construed in accordance with the laws of the Isle of Man. 


AS WITNESS this Agreement has been ratered into by duly authorised representatives of the 
Purchaser and by die Vendor on the date first written ^love. 




( For and on behalf of 
Bamville Ltd 


TMe: 
Date: '' 



Name: 
Tide: 
Date: 


behalf 


of 
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ApDendir 


Secnrity 

RIC Code 

Number of 
Shares 

Trade Price 
is USD 

Purchase Price 
is USD 

Comm^ce One 

CMRC.0 

357,143 

250.0000 

89,285,750 

DeU Computer 

DELL.0 

1,923,077 

51.5600 

99,153,850 

eBay 

EBAY.O 

769,231 

139.8700 

107,592340 

MCI-Worldcom 

WC0M.0 

1 ' 

101,169,787 

Totals 


^■^h, 4; 303,^11. 

397301,727 
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z 


Vendor for vahie on 4e Settlfimeot Date. The Purchase Price n^rable to each parcel of 
sharK in specified In fiie Appnuis hereto. 

4. Setriement 

On tln» Setfi^ent DstCf. ibe Vosidor shall deliver to the Purchaser^ ca procure delivery to 
the Purchaser o^ all instruments of transfc in respect of the Purchase Shares together wifii 
all cotifica:^ and any other document which m^ reasmiably be required to give full legal 
and beneficial title to the Purchase Shares &ee frem all Security Inters or whic^ may be 
necessary to mabte 'die Purchaser to jsocure the registration of the same in die name of 'die 
Purchaser or ite nominee. The Vendor hereby authorises the Purchaser to oS against 
the Purchase Price any sum payable by die Vender to die Purduiser on die Setdememt. 
Date. 

6. GoTenung Law and Jorisdiction 

This Agreement -entered into pursuant to diia A g reement 'will be govaned by and 
construed in accordance 'with the laws of the Isle of Man. 

AS WITNESS this Agreement has been entered into by duly authorised r^resentatives of the 
Purchaser and by the Vendor on die date first written above. 


BantvilleLtd 

tmk 

Date: 



For 

Jackstones Ltd 


and 


Name; 
Title: 
Date: 


behalf 




of 
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Purchase Agreement 


THIS AGREEMENT is made on this 3rd day of January 2000 


BETWEEN: 

(1) Bamville Ltd whose registered office is at 19 Mount Havelock, Douglas Isle of Man, IMl 
2QG (the "Purchaser"); and 

(2) Jackstones Ltd whose registered office is at 12-14 Finch Road, Douglas, Isle of Man (the 
"Vendor”); and 


WHEREAS: 

The Vendor wishes to sell and the Purchaser wishes to buy the Purchase Shares (as defined below) 
in accordance with and subject to the terms of this Agreement. 

NOW THIS AGREEMENT WITNESSETH AND IT IS HEREBY AGREED AS FOLLOWS: 

1. Interpretation 

1 . 1 In this Agreement, unless the context otherwise requires, the following words and 
expressions will have the meanings set opposite them: 

“Purchase Shares" means each of the shares specified in the Appendix hereto. 

“Trade Date” means 3 January 2000 

“Settlement Date” means 6 January 2000. 

1 .2 Clause headings are for ease of reference only and are not intended to affect the 
interpretation of this Agreement. 

2. Sale and Purchase 

On the Trade Date, the Vendor shall sell as beneficial owner free from all liens, charges, 
encumbrances and any other security or quasi security interests (together, “Security 
Interests”) (which the Vendor hereby represents and warrants to be the case) and the 
Purchaser shall purchase the Purchase Shares. 

3. Consideration 

The consideration for the sale of the Purchase Shares pursuant to the foregoing shall be 
DSD 1,648,791,354 (the “Purchase Price”) and shall be payable by the Purchaser to the 


Permanent Subcorrrmittee on Investigations 


EXHIBIT #51b 
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2. 


Vendor for value on the Settlement Date. The Purdiase Price referable to each parcel of 
shares in specified in the Appendix hereto. 

4. Settlement 

On the Settlement Date, the Vendor shall deliver to the Purchaser, or procure delivery to the 
Purchaser of, all instruments of transfer in respect of the Purchase Shares together with all 
certificates and any other document which may reasonably be required to give full legal and 
beneficial title to the Purchase Shares free from all Security Interests or which may be 
necessary to enable the Purchaser to procure the registration of the same in the name of the 
Purchaser or its nominee. The Vendor hereby authorises the Purchaser to set off against the 
Purchase Price any sum payable by the Vendor to the Purchaser on the Settlement Date. 

6. Governing Law and Jurisdiction 

This Agreement entered into pursuant to this Agreement will be governed by and construed 
in accordance with the laws of the Isle of Man. 

AS WITNESS this Agreement has been entered into by duly authorised representatives of the 
Purchaser and by the Vendor on the date first written above. 


For and on behalf of 
Barnville Ltd 

Name: 

Title: 

Date: 


For and on behalf of 
Jackstones Ltd 

Name: 

Title: 

Date: 
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Appendix 


Security 

me Code 

Number of 

Shares 

Trade Price 
in USD 

Purchase Price 
in USD 

Amazon.com 

AMZN.O 

1,136,364 

89,37 

101,556,851 

America On-Line 

AOL.N 

1,250,000 

82.75 

103,437,500 

Broadvision 

BVSN.O 

546,448 

189.43 

103,513,645 

Clear Channel 

CCU.N 

1,123,596 

87.75 

98,595,549 

CMGI 

CMGI.O 

645,161 

163.22 

105,303,178 

Doubleclick 

DCLK.0 

781,250 

134.00 

104,687,500 

Gateway 

GTW.N 

1,423,488 

69.37 

98,747,363 

Global Crossing 

GBLX.O 

2,083,333 

49.12 

102,333,317 

12 Teehnologies 

ITWO.O 

568,182 

188.50 

107,102,307 

IntemetCapital 

Group 

ICGE.0 

534,759 

200.00 

106,951,800 

Liberty Digital 

LDIG.O 

1,538,462 

70.12 

107,876,955 

Lucent Technology 

LU.N 

1,315,789 

77.12 

101,473,648 

Qualcom 

QCOMO 

568,182 

179.31 

101,880,714 

QWest 

Communications 

Q.N 

2,339,181 

42.12 

98,526,304 

Verisign 

VRSN.O 

526,316 

190.12 

100,063,198 

Yahoo! 

YHOO.O 

224,719 

475.00 

106,741,525 

Totals 


16,605,230 


1,648,791,354 


PSI-QUEL 09159 



1092 


Purchase Agreement 


THIS AGREEMENT is made on tiiis 1 04 day of January 2000 


BETWEEN: 

(1) Bamville Ltd 'whose registered office is at 19 Mount I&velock, Douglas Isle of Mas, IMl 
2QG (die "Purchaser”); and 

(2) Jacksfxmes Ltd whose registered office is at 12-14 Finch Road, Douglas, Isle of Man (die 
”Vendor*0; and 


WHEREAS: 

The Vendor wishes to sell and the Purchaser wishes to buy die Purchase Shares (as defined 
below) in acccadance 'wilh and subject to the terms of this Agreement 

NOW THIS AGREEMENT WITNESSETH AND IT IS HEREBY AGREED AS FOLLOWS: 

1. Interpretation 

1.1 in diis Agreement, unless the context otherwise requires, die following words and 
expressions will ha've the meanings set opposite them ; 

“Purchase Shares” means each of the shares specified in the Appendix hereto. 

“Trade Date” means 10 January 2000 

“Settlement Date” means 13 Jannary 2000. 

1.2 Clause headings are for ease of reference only and are not intended to EL&ct the 
interpretation of diis Agreement 

2. Sale and Purchase 

On the Trade Date, the Vendor shall sell as beneficial owner firee frcnn aD liens, charges, 
encumbrances and any odier security or quasi security interests (togedier, “Security 
Interests”) (which the Vendor hereby represents and warrants to be die case) and die 
Purckas^* shall purchase the Purchase Shares. 

3. Consideration 

The consideradoD for die sale of die Purchase Sharw pursuant to the foregoing shal l be 
USD 1,160339,562 (the “Purchase Price”) and shall be payable by the Purchaser to die 


Permanent Subcommittee on Investigations 

EXHIBIT #51c 
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Vendor for value on the Setdement Date. The Purchase Price referable to each parcel of 
shares is ^>ecified in Hie Appendix hereto. 

4. Settlement 

On the Settl«nent Date, Hie Vendor shall deliver to Hie Purdiaser, or procure delivKy to 
the Purchaso* all instrumerrts of t ransf er in respect oi the Purchase SEhares togethn’ wiHi 
all certificates and any otisr docmnent-which may reasonably be required to give full ie^ 
and beneficial title to Hie Purchase Shares free frm all Security Into^ts or ■which may be 
necessary to enable Hie Purchasw to procure the r^isliaJion of Hie same in Hie name of Hie 
Pnrohaser or hs nominee. The Vendor hereby au&orises Hie Purchase to set off a g a ins t 
Hie Purdiase Price any sum payable "by Hm Vendor to the Purchaser on the SetH«nent 
I^te. 


6. Governing Law and Jurisdiction 

This Agreement entered into pursuant to Hiis Agreement will be governed by and 
construed m accordance with 'Hie laws of the Isle of Man. 


AS WITNESS this Agreement has been entered into by duly authorised representatives of the 
Purchaser and by the Vendor on Hie date first written above. 


^ For and on^ behalf of 

BamvilleLHi 



Name: 
Title: 
IMcr/ 




For and, q n . behalf of 

Title: 

Date: 
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3. 


Appepdii 


Secarity 

BIC Code 

Ksmber of 
Shares 

Trade Price 
in USD 

Pnrchase Price 
is USD 

Aribainc 

ARBA.0 

540,541 

194.00 

104,864,954 

AtHcone Bic 

ATBM.0 

2,484,472 

40.25 

99,999,998 

BEA Systons 

BEAS.O 

1,307,190 

84.00 

109,803,960 

Bitiadcozn 

BRCM.0 

340,136 

295.56 

100,530,596 

ExckIus 

CommTTnTcatfnng 

EXDS.0 

980,392 

104.00 

101,960,768 

InfoSpace 

INSP.O 

881.057 

114.50 

100,881,027 

JDS UnipliasB 

JDSU.O 

510,204 

20037 

102,229,575 

Juniper Netwoiis 

JNPR.0 


Mr- So 

34,012,580 

Network 

Applications 

NTAP.O ^ 

1,123,596 

99,573,078 

PMCS 

PMCS.O 

619,195 

164.50 

101,857,578 

Veritas Software 

VRJS.O 

709,220 

143.81 

101,992,928 

Vignette 

Corporadon 

VIC5N.0 

540,541 

189,87 

102,632,520 
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Purchase Agreement 


THIS ACREEMEKI is irmde on diis ofFebraai? 2^0 


BETWEEN: 

(1) BanviBe Ltd 'wi»se r^jsund of&s is at 19 Mount Havdce^ Dou^as Islo of M&s, }M1 
2QG Ctfae TurAaseO; and 

(2) lackstones L^d tvIiosb registered oESee k at 12-14 Fsudi Rjsad, Doai^as, Isle of (tiie 
"Vendor"); and 


WHEREAS: 

The Voodor wishes to sd! and the Purchaser wishes to buy die Rurchase Shares (as defined bdow) 
in aosordaoce with and subject to the teois of dus AsrcancnL 

>10W THIS AGREEMENT WITNESSETH AND IT IS HER^Y ACHREED AS FOLLOWS: 

1. Loterpretat^on 

1.1 In dib AgrrrmffDt, unless die contend otherwise requires, the foUcnving words and 
eecpressicna will have die meaidags set opposte them: 

*7urcihase Shares* msans each ofttreShtfsa ^ecified in the Appcadbt hereto, 

''Trade Date* means 28 February 2000 

""SaAkineat Date” means 2 Msxsh 2000 , 

1.2 Obuss heading: atc fisT ease of rcfiarettcc ooiy and are not intcaided to die 

mterjactadcio of dib Agreaneot 

2. Sale and Pnrcfaase 

On dm Trade 'Dabby die Yeidor diall sell as beneficial owner fiee ^cm all liens. daargeSs 
ftncuntotncss sod any ^ber secudiy or quasi security mtSRSts (togsdur, "Security 
btsrests*^ (which dn Vender hereby re pi e scuts and wazraats to be ttie case) and ^ 
Purchaser riiaS porebase toe Purchase Shares. 

3. Considera-tioD 

The eoQsidsratsQB ^ toe sale cf toe Purchase Shares pursuant to toe ibresDmg shall be 
USD 3,399,999,84-8 (toe "Purdiase Price”) end shaQ be pq'able by the Purchaser to toe 


Permanent Subcommittee oa Investigations I 
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Vesdor Iss vahie cm dm SddoaeDt Dzta The Purebase Piice reSarable to eadi parcel ef 
shares in specified in the Appencfix hereta 

4. Settlement 

On the Sctdctneat Dide, fite Vcador ifimS ddiw to the Purchaser* or procure ddimy to the 
purdtaser ofi afi instrnmsrns of transfer in r^ect rf ite Purdiase Shares together with all 
and az^ erfhear <<ne3i|iT»ent whieh may leasesahfy be required to give &1I legal and 
title to £i» Purchase Shans firee from aQ Sesar iQ ^ Intensts or vdush taay be 
secsssaty to ^ Purdmser to procure the r^istredon of fim suae in the name of the 

Pw rehnsf?^ nr tfq ru-aninrri The VcadoT hgefcy autooTBes Purthaser lo gt off a g a i na t ifae 

Ptffchase Price any sum payable by die Voato to toe Purchaser m the S ettl e m e nt Date. 

6. Governing Law and Jnrisdictlon 

This A^esmarat eofisnsd into pursuant to this AgrcBBoat viil he governed by and eanstrued 
in aeeeedanes vdlhi the lews cdtoe Isle of Man. 

AS WITNESS this Agreemeasi has bean atcred into by duly aufhoriacd representatives cf the 
Purchaser and by toe Vodor oo the date first writtoo abo'^ 


For aod cm behalf of 
BamviHeLtd 

Name: 

Tide: 

Date: 




Name: 

Title: 

Date: 




Scarr 
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Vendor for valxie on the Setdemeot Date. The Pnreli&selPrice referable to ea^ parcel of 
^ares in ^eetfled in ^ Appendix h^to, 

4. Set^emest 


On the Set!]ement Date^ &b Vender shall deliver to^ 
Purchaser of, all in s t rument s of transfer in ] 
all certificates and any other (fecumcmt which may': 
and beneficial tifie to the Purchase Shares free fiom i 
necessary to enable die Purchaser to procme the i 
Purchaser or its nominee. The Vendor hereby anthi 
the Purdhase Price any sum p^'able by the Vendor 
Date. 


Pnrcbaser, or procure delivery to 
&e Purchase Shares togetb^ witii 
ics^ly be required io give &21 legal 
SbctHty Interests or which may be 
of die same in fhc came of the 
the Purchase to set ofi* eigainst 
Imldie Purchaser on the Setdemmt 


6. Governing Law and Jurisdiction 

This Agreement en^ed into pursuant to dtis Aseement will be governed by and 
construed in accordance with the laws of the. Isk ofllffiZL* 

AS WITNESS this Agreement has been entered into by ^ly anthorised representatives of the 
Purchaser and by the Vendor on the first written above. 



EamvilleLtd 


Name: 

Titie: 

Date: 


(n 3 I.CH!iLiorJ 
Vl tJryTayi^ 

^ 'ZJitagi 




For 

Jackstones Ltd 

Name: 

Title: 

Date: 


and 


on 


behalf 


of 


Fax:01624677313 


30 Jun ’00 


16:21 


P.02/06 
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APPENDIX 


Shares Trade 


Sjnsibol 

Stodc 

Business Trade Date ' 

Traded 

Fdce 

Market Value 

Wei^tii^ 

1 AMZN 

Amazon 

Intemet - e commerce 

as-Rb-oo 

1A2D.913 

657500 

100400430 

2.9% 

2AOL 

Amsika Online 

Internet - pcetal 

2S-Fd>-00 

1449,4^ 

604250 

100400428 

24% 

3 ASBA 

Azibainc 

httemet - btginess sedations 

26'FdhOO 

367409 

2724H10 

994^475 

24% 

4ATHM 

AtHeane>Izic 

Internet > media 

2B-l>d)-00 

24964S 

334:50 

I0D400411 

2.9% 

5BEA5 

Gei Systems 

IrtoMt > applications 

2B^:d>-00 

627401 

1204750 

100400408 

2.9% 

6BGEK 

Biogatlnc 

Medical -Biotedt 

2B-Fd)-00 

9^416 

1044750 

99499,991 

29% 

TBRCM 

Broadccon 

Telecom -systems 

2B^d>-0Q 

S50464 

16140P0 

99499466 

24% 


Bzoadvision 

Internet - implications 

2S-Fd>-00 

^9469 

2334625 

99499494 

2.9% 

9CNXT 


Electconic exponents 

2B-Feb-00 

1,C82,924 

964125 

99499,955 

29% 

lOCOMS 

3ComCoep 

Netwcuidng Products 

28-FethOO 

1464422 

794625 

99499489 

19% 

11 CSCO 

Cisco ^tems 

Ndwoddi^ Products 

28-Fd)-00 

7ffi417 

1305625 

1(4400438 

19% 

12 CDS 

Citrfac Systems 

ApplicatiaBS Sedtware 

2M'd)-00 

97D4S5 

1CS4625 

99,999,998 

19% 

13 EBAY 

EBAY 

Intsmet - anctims 

2S-Fd)-00 

6S945B 

145.0625 

99499495 

19% 

14 

coip/K&ss 

Cmripmeis - Memory 

2B-Fd>-0Q 

B47,45S 

US.OOOO 

100400,044 

19% 

15 ETEBC 

E-tek Dyiuunics 

Bber Optics 

26-FdHOO 

386,100 

259.0000 

99499400 

29% 

15EXDS 

Exodus Comm. 

hitemet - ap^kation software 

28-Fd»^ 

7^,664 

1337500 

100,000,060 

29% 

17GBLX 

Global Cmssin^ 

Piber Optics 

28-Fd>-00 

2468422 

461250 

100,00041s 

24% 

18 GTW 

Gateway 

Cosmuters 

28-Feb-OO 

1,438449 

694000 

TOO 4 OO 4 O 6 

19% 

19 3MNX 

Immmec 

Medical -Biotedi 

TS-FdxOO 

524446 

190^ 

99499425 

29% 

2DINSP 

InfoSpace 

Irdemet - e commerce eonsaltini 

2&-Feb4)0 

458.453 

218.1250 

100400,061 

19% 

21 nwo 

12 Tedmologies 

Internet - ap^ation software 

2B-FdKI0 

590442 

1694500 

100400409 

19% 

22JDSU 

IDSUnipbase 

Hber Optks 

2B-Fd>-00 

3W457 

253.0000 

100400,021 

19% 

23 JNPR 

Jxtr^>er Networks 

Internet -infrastructoce 

2S-F€d>^ 

436462 

2294625 

99499,983 

19% 

24MrNX 

hfeirmnedia Fiber 

Fiber Opiia 

2£-Fd)-00 

1427401 

754125 

100400413 

19% 

25NTAP 

Netwoek ApplicatiorNetwodr Storage 

28-FdxOO 

543,478 

1844000 

99499.952 

19% 

26PMCS 

PMCS 

Connective technology 

28'F(i;^ 

^,441 

1787500 

100400479 

19 % 

27Q 

QWEST 

Hber Optics 

2 S-Pd >-00 

2473413 

464000 

99499498 

19% 

2BQCOM 

Qualcpm 

Telecom - systems 


698480 

1434500 

99499460 

19% 

29 Ql^ 

Qk)gic 

Electrnnic Carc^onents 

2S-Fd>-00 

706,090 

141.6250 

99499,996 

19% 

30ENWK 

RealNetworks Ir\e 

Internet Software 

2S-Fd)-00 

1469463 

73.0000 

99499499 

19% 

31 VIGN 

l^gnetieCozp 

Internet - application software 

28-Fd>-00 

443428 

2254125 

9949949 s 

19% 

32yRSN 

Verisign 

Computer Date Servers /Syetem 

2&-Fd)-00 

406A01 

246.0625 

100400445 

29% 

S3 VRTS 

Veritas 

Internet • ap^catton software 

2&-Fd>-Q0 

531438 

188.0625 

99499478 

19% 

34XINX 

XilirKinc 

Hectronic Components 

2&-Feb<» 

1,423,488 

702500 

100400432 

2.9% 
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Purchase Agreement 


THIS AGREENSNT is made on this 6th day of Jtme 2000 


BETWEEN: 

(1) Beraville Ltd '^drtose registered ofBoeis ^ 19 Mount H&veiock, Douglas Isle of Man, IMl 
2QG (die ’TundiaseO; aiui 

(2) Jackstones Led whose regisund of&ee is u. 12-14 Findi Douglas, Isle of Mu (the 
"Vendor"); and 


WHEREAS: 

Tbi Vendor wishes to sell and die Purchaser wishes to huy die Purchase Shares (as defined 
below) in accordance with and subject to die terms of this AgreeroenL 

NOW THIS AGRHEMEm* WITNESSETH AND IT IS HEREBY AGREED AS FOLLOWS; 

1. Xnterpretatioa 

1.1 In this Agreement, unless the context otherwise requires, die following words and 
expressions will have the rneanings set opposite dicm: 

*rparcfaese Shares^ means each of the shares specified Is the Appendix hereto. 
"Trade J>ate** means 6 June 2000 
"Settlement Date" means 9 June 2000. 

1.2 Clause headings are for ease of reference only and are not intended to aSect fbe 
interpretation of this Agreement. 

2. Sale and Purchase 

On die Trade Date. &e Vendor yball sell as beneficial owner free from all liens, charges, 
extfumbrances and any other security or quasi secuti^ interests (logetber, “Security 
Interests") (\^eb the Vendor hereby re pr e a e nts and warrants to be the case) and the 
Pumhaser shall purchase the Purchase Shares. 

3. Consideration 

The consideration for the sale of the Purchase Shares pursuant to the Faregoing shaE be 
USD (the “Rurchese Price”) and shall be payable by the Purchaser to the 


Permanent Subcommittee on Investigations 


EXHIBIT #51e 
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Vendor for value os '&B Setdemeot Date. Ths Purehaae fnse refenble to each psreel of 
sbares is specified is the Appeaidix hereto. 

4. Sefllexaeat 

On the Settiemsst Date, Veoder shall to ^ Psrshaso:, or proeore delivery to 

toe Ftsolas^ at all mstrumoits of trax^tv in respcet Porsbase Shares to^sdur wish 

all certificaxes and any aSha deuzment which xoay reasaaably be tecp d red to give full legal 
and beoefichd tide to toe Punhase- Shares fiee^nm all Seouijyhuarests orwhUhia^be 
secsssary to enable toe Purchaser to procure the i^isiratioa of toe sxsdc m toe name of toe 
PoTclaser or its tunninee. The Vendor bsnifay aotoorisa toe Purcha^ to set oST a^hist 
toe PuFchase Price at^ sum pa^^le ^ toe Vendor to toe pnrehastf o& too Setdemsst 
Dats. 

6. Goyerning X^w aad Jndsdic^on 

This Ag;reement hito ptusuanl to this Agreement win bs governed by and 

constmed In acsoordai^wito toe laws of the Isle of Man. 

AS WITNESS this Agreezorat has been entered into by duly astoorised Tcpresentaltves of the 
Purcbasn* and by toe Vendor on toe date first wntten above. 



For and on behalf of 
Samville Dtd 

Title 

Dale; 



behalf of 
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Vendor for value on fbe Seuleasest Date. The Purchase Price referable to each parcel of 
shares in specified in the Appendix hereto. 

4. Settlement 

On die Setdemeat Date, &s VKidco' sluU deliver to the Purebaag, or pfrocure delivery to 
die Purtdmer of, all mstrumenhi of transfer in reject of the Ptechase Shares togeihg widt 
an ceniScaces and any other docoaent which may reasonably be required to give full legal 
and beaeScial tide to the Purchase Shares &ee from aH Secuiify hiter^ls or whi^ may be 
necessary to enable die Purchaser to prooire the registradem of the seme in the name of the 
Purchase or its nominee. The Vendor hereby autbffiises the Purchaser to set b? against 
the Purchase Price any sum payable by the Vendor to the Purdieser on the Setdement 
Date. 

6. Govemij^ Law and Jurisdictiozi 

This Agrenmnt entered into pursuant to diis Agreement will be governed by and 
construed in accordance with the laws of the Isle of Man. 

AS WITNESS this Agresment has been entered inm by duly authorised representatives of the 
Purolmser and by the Vendor on the date first written above. 


For and on behalf of 
BamviHe Ltd 

Name; 

Title: 

Daze: 


For and on behalf of 
Jackstones Ltd 


Name: &t. 
Title: 

Date; ^ 
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Shoes OutstaniUng 

MaiK^Cap 

6/6100 

Shales to be 

Total Cost 

StoiA 

Name 

prions) 

(Billions) 

Otildal close 

PurdBsed 


ADBE 

ADOBE SYSTEMS INC 

119J3 

13.10 

115.6875 

864,000 $ 

99,954,000 

ADCT 

ADC TELECOMMUNICATIONS INC 

305.75 

1920 

70.5000 

1,418,000 

993,000 

AMAT 

APPUED MATERIALS WC 

305.68 

77.11 

8991^ 

1,120,000 

100,030,000 

AMCC 

APPUED MICRO CIRCUITS CORP 

108.36 

11.05 

1069125 

936,000 

99976,500 

AUD 

AUTOMATIC DATA PROCESSING 

62721 

32.61 

57.6875 

1,733,000 

99972438 

BRCD 

BROCAEECOMMUNICATtONS SYS 

108.48 

13.45 

1369750 

720900 

99,3,000 

BRCM 

BROADCOM CCWP-aA 

11739 

3659 

156.0000 

641900 

99,996900 

CSCO 

CISCO SYSTEMS INC 

6,937.63 

43594 

61.31S 

1,631,000 

1003,688 

DEU. 

DELLCOMPUIERCORP 

2386.75 

124.00 

44.6875 

2238,000 

100910 , 6 K 

EBAY 

EBAY INC 

130.18 

16.73 

719125 

1,393,000 

100,034,813 

EMC 

EMCCORPIMASS 

1,041.08 

138.33 

65.0000 

1,538,000 

99970,3 

ETEK 

E-fEK DYNAMICS INC 

6792 

1210 

227.1250 

440,000 

993,3 

FDC 

FIRST DATA CORP 

41633 

19.95 

54.5625 

1,833,000 

100,013,3 

INSP 

INFOSPACE INC 

21638 

1225 

49.7500 

2,010,000 

99997900 

JDSU 

JDS UNIPHASE COFP 

500.30 

6294 

1079000 

935,000. 

100,045,3 

JNPR 

JUNIPER NETWORKS INC 

15650 

2958 

2019750 

497,000 

100,3,375 

MFNX 

METROMailA FIBER NETWORK-A 

472.58 

15.41 

365000 

2740,000 

100,010,3 

MU 

MICRON TECUJOLOGY INC 

52320 

3299 

77.0625 

13,000 

100,027,125 

NOK 

NOKIA CORP -SPM ADR 

4,67339 

25295 

55.6250 

1,3,0(® 

100,013,750 

NTAP 

NETWORK APPLIANCE INC 

30457 

1925 

73.8750 

1954,000 

100,3,750 

NXIK 

NEXTUNKCOMMUNICATIONS-A 

80.62 

11.73 

81.1875 

1232000 

100,023,3 

OHa 

ORACLE CORPORATION 

2,838.41 

20525 

77.0625 

13,000 

100,027,125 

PCS 

SPRINT CORP (PCS GROUP) 

913.85 

5497 

569375 

1,756,000 

99,9823 

PMCS 

PMC-SIERRA INC 

13921 

2392 

1809000 

556,000 

100,3,3 

SDU 

SDL INC 

72.75 

1206 

255.0000 

392000 

99960,3 

SUNW 

SUN MICROSYSTEMS INC 

1,74696 

149.15 

83.8ra) 

1,192000 

99979,3 

TER 

TERADYNEMC 

172.79 

1753 

920000 

1,087,000 

100,004,3 

VIGN 

VIGNETTE CORPORATION 

19397 

10.49 

402500 

2484,000 

99,981,3 

VRTS 

VERITAS SOFTWARE CORP 

393.60 

3729 

124.8750 

801,000 

100,024,875 

XINX 

XIUNXINC 

32129 

20.70 

828125 

13000 

39,143,000 

100,037900 

33,154,375 
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DATED Z8 December 1999 



Permanent Subcommittee on Investigations 
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THIS AGREEMENT IS MADEME {2STH] Day OF DECEMBER 1999 

BETWEEN: 

(1) Jackstoses Ltd a compaiQ|in|^aip|3ra£ed imder laws of tiie Isle of Maa (liie 3orrowei^; 

atid 

(2) BanrviUe a company mco^fch'saed under the kws of the Isle of Man (tiie “LexidoO> 

WHEREAS: 

(1) From time ^ time the parfesAiqr^ may enter into transactions in which the Leudu- agrees to 

lend to die Borrower secumes (“Seturities^ & simultaneous agr eem ent hy the Borrower 
to 'trans^ to die ^ payment securides equivalent to such Securities at a date 

certain or on demand by me Eeador. 

(2) Each such tcunsactioii ^laU lUd sefeired to herein as a ^Transaction** and ^lall be governed by 
the tenns of fiiis Agreement 

NOW rr IS HEREBY AGREED AS JlOiiXOWS: 

1. DEFINmONSAmilNTSRJBiETATION 
(A) In this Agreement; 

“Act of Insolv«icy” means in relation to eitoer Party; 

(0 its makisg a general assignment for die benefit 
of cs entering into a reorganisation, 
amagement <x composition with creditors; or 

Cu) its admitting in writing dial it is unable to pay 
rts debts as they become due; or 

(Hi) its seeking^ consenting to or acquiescing in the 
appointm^ of any trustee;, administrstor, 
receiver or liquidator or analogous ofiBcer of it 
or any materi^ part of its properly; or 

(iv) the presentation or filing of a petition In re^«ct 
of it (odicr than by the other Par^ to this 
Agreement in respect of any obligation under 
fins Agreement) in any court ox before any 
agen«y alleghig or for die hanlcraptey, winding- 
iqj OK insolvency of such Party (or any 
analogous proceeding) or seeking any 
reorganisation, arrangeanest, coznposzdon, rc- 
adjustme&f administratiozi, liquidation, 
dissolution or similar relief under any present 
or future statute, law «• regulation, such 
petition (exc^t m the case of a petition for 
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“Business Day*’ 


“Cash CoUateraJ Ameuar 


“Close of Busings” 


"Confemaiion* 
“Delivery Dale** 

‘•Defeulting Party” 
“Equivalent Securiti^" 


winding-up or any. analogous proceeding in 
luspeet of which no such 60 day peiod ^lall 
ttp^Ay) not having been stayed or dismissed 
$0 of its filing; or 

(y) tiife appointment of a receiver, administrator, 
liquidator or trustee or analogous o&zcf of 
such Pai^ over all or any material part of such 
Party’s property; or 

(vi) the convening of any meeting of its creditors 
for the purpose of considering a voluntary 
axTSogement (or any analogous proceeding); 

and such insolveDcy ts matcnal in the reasonable 
opinion of the Boxiov^ 

means a day on whkh banhs and securities markets 
are open for business generally in London and, in 
relation to the delivery or redelivery of any Securities 
or Equivalent Securities, in the place(s) where such 
seoatities are to be delivered; 

means, with respect to a Transaction, the amount 
specified as sndi in die applicable Cenfizmation; 

means the time at \^ch banks close in the business 
centre in which payment is to be made; 

shall have die meaning given in Clause 2; 

means, with respect to a Transaction, the date 
specified as such oa the Confiimatiou; 

shall have the meaning given in Clause 13; 

means securities of an identical type, nominal value, 
description and amount to the Securities borrowed 
and such shall include the certificates and o&er 
documents of or evidencing tifie and transfer in 
respect of tho foregomg (as appropriate), and to the 
extent that such Securides have been converted, 
subdiviffed, consolidated, redeemed, made the subject 
of a takeover, capitalisation issue, rights issue or 
event similar to any of the foregoing, file e^giression 
shall have fiie following meaning: 

(a) la tiie case of conversion, subdivision or 
consblidafion the securities into which the 
borrowed Seenrhaes have been converted, 
subdivi&d or consolidated; 

(b) la the case of redemption, a sum of mraiey 
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"Eveat of Dcfauif* 
“Income” 


“Income Payment Diw” 


“LsteiestRate” 
“Lending Fee" 


“Nominee" 


*^on-I>efeulting Pafly”' 
“Open Transaction" 


(c) in &e case of s capitalisation issue^ tiie 
borrowed Securities TOGETHER "WITH tiie 
^cuiities allotted by way of a bonus tbereon; 

(d) in Ibe case of a rights issue, the borrowed 
Securities TOGETHER WTIH the securities 
aDotted tbcffeou, PROVIDED THAT the 
X^der has paid to the Borrower ail and ai^ 
sums doe in reject thereof 

(e) in ti)e case of any event simSar to any of tiie 
foregoing, the borrowed Securities 
TOGETHER WITH or replaced by a sum of 
money or securities equivalent to that received 
in respect of soch boirowed Securities resulting 
foom such event; 

Fen: tiie purposes of this detinitimi, securities are 
equfvalest to other securities where they are of an 
identical ^pe, rrominal value, description and amount 
and such term shall include the certificate and other • 
documents of or evidencing tide and transfer in 
respect of the foregoing (as apprepriate); 

has the meaning givea in Clause 13; 

means, with respect to any Security at any time, all 
interest, dividends, coupons or other distributions 
thereon; 

means, with respect co any Securities; the date on 
which Income is paid by ihe issuer in respect to such 
Securities; 

means, with respect fo a Transaction, foe rate 
specified as such in foe Comfirmation; 

means, with respect to a Transaction, the amount 
specified as such is foe relevant ConSnnaxion or, ib 
foe case of an Open Transaction, foe amoniit 
determinable in accordance with foe manner set out in 

the C^o nfirinah rtn* 

means an agent or a nominee aj^znted by either 
Party to acc^ deli^^zy of^ hold or deliver Securities 
or Equrvaleot Securities on its behalf whose 
appointment has be«a notified to the ofoear Party; 

shall have foe meaning given in Clause 13; 

means a Transactioa the RedeliVery Date of which is 
ui^ecifled in foe Confinnation, but which foe 
temunation of whidi may be triggered in accordance 

with Cl»a«e and («); 
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“Parties” means the Lsad^- aad fee Borro^ror and “Part/* sfeail 

be-constmed acconlingly; 

“Securities” means, wfe resptxt to a Transaction, the type and. 

number of securities or financial instnnnents set out 
assu^j&feeConfinnationforfeatTransa^on; ' 

“RedeliveryDate” means the date upon which Secoritiss are or ate to be 

transfetred to fee BozTower in accodance wife this 
Agreement; 

(B) AU headings appear &r only and shall not afiTect fee interpretation hereof. 

(C) Notwifestariding fe^ u^- Of ejspressioos such as “Bcoroww”, ‘Xende^, “IsauT, 
“redelrvei^ etc. whicj aA usfed to reflect terminology used in fee maritet for transactions 
of fee fcmd providetSfcM felthis Agreem^^ titie to Securities “borrowed” or “lent” in 
accordance wife thissA^ i^ent shall pass from one Far^ to anofeer as provided for in 
tius AgreecQ(mt, fee fPa^' obtaining such tide being obl^ed to reddiver Equivalent 
Securities. 

2, Initiation, Confermat® oj? and Termination 

(a) A Transaction may be ^tered into orally or in writing at fee initiation of either fee 
Borrower or fee LeBdel priivided that fee Seesrities feat are to be fee subject of fee 
Traitsacdon are accepto^l t ^ fee Borrow/er. 

(b) Upon agreeing to en^ ia Transaction bereimd«- fee Borrows shall promptly deliver 

10 fee Lender written cosfimadon of such Transaction (a “Confinnation'*) in fee fonn 
set out in fee Annex sjeceto specifying fee Securities (togefeer wife identiScatiem 
numbers and referee Ihe Delivery Date, tiie Redelivery Date (if not an Open 
TransactionX LeBdiakiFee and suife ofeer maltcjs or supplemental terTT^g as may be 
agreed between fee Partied ‘^fe respect to feat Transaction. 

The Confirmation reld^g to a Transaction shall, togefeer with feis Agr e ement, 
constitute piima fat^c j whence of fee terms agreed between fee Borrowtu’ and fee 
Lender for that Trat^c unless oi:^ection is made with respect to fee Conlixznation 

proraptiy after rece^ ^ event of aiQf conflict between the toms of sneb 

ConfianatiQn and this Igseeniest. fee Confiimatioa shall prevail in lespeet of feat 
Transaction and thodb tmUs only. 

(o) Tttmmation of a Trlnsib^n will be effected, in fee case of an Open Traasacdons, on 
fee date specified for tofmsnation In fee relevant paity^s written demand for termination, 
and,' ffl fee case of IfixiboitBrm Transsetioos. on the RedeKvery Date spewed in the 
Cjinfinnation 

(d) in fee case of on dem^d Transactions, demand for tennination feall be made by fee 
Borrower or fee Lemiefi tjytslepbone or other^^ and shall provide fm tennination to 
occur after not le^ tsu:the minimum period as is customarily required for fee 
settlement or deliveig^ of Bt^valeot Securities of fee relevant kind. 
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3. LOANOI'SBCORmES 

In Rslatlos to each Traosacfoclj^ Lender wili lend &e Securities to the Borrower and &b 
B orrower will borrow the Sbcdataes '&e Lender on the Delivery Date subject to and in 
accordance with the tenns of &is Agreeiz^t 

4. DELIVERY OF SECURlliES 

On a DeK\«iy Date for a Tiari^ac^ion, the Lender shall deliver the Securities procure the 
delivejy of die Securities to Ine'feoixower TOGEIHER WITH ap|Vopriate instruments of 
transfer duly stamped whtsre neoc^aiy and such other znstnnnents as may be requisite to 
title thereto in the Borrower. Iniej Securities shall be deemed to have been delivered by the 
Lender to the Borrower on to the Borrower or as it shall direct of tiie relevant 

instnnnents of transfer. 

5. Ri(^rrsAN3>TmJE 

The Faxties shall execute | az^ all necessary documents and give all necessary 

instiuctions to f^cure that sll nis^ &Ad mterest mt 

(i) the Securities bbniblwred pursuant to Clause 2; and 

(li) the Equivalent Securities rcdelrveied pozsuant to Clause 6; 

shall pass &om one Party t6 titi other subject to tite terms end conditiems mentioned berein on 
d^very or redelivery of lie s mfe in accordance twtii tiiis Agreement, free &om all lien p, 
charges and encuzQl»^ees. ^In Ip le case of tiie Securities or Equrvalrat Securities, title to whicdi 
is registered In a computer tasa sjptem t^ich provides for tiie recording and transfer of title to 
the same by way of book s, jiclivwy and transfer of title shall take place in accordance 
with the rules and procedure of m&h system as in feree from time to time. The Party acquiri ng 
such ri^t, title and interesq^ I oiave no obligatioa to remm or redeliver any of tije assets so 
acquired buf insofar as the ri^es are borrowed, soch Par^ ghal l be obliged; subject to the 
terms of this Agreement, to rec&llver Equivalent Secoriti^. 

6. REDSXIVERY of EQXJIVAtJEm- SECURITIES 

Subject to the provisions t ofS Claxise 9 below, the Borrower undertakes In relation each 
Transaction -to r<^rrver £^1^! 1^ Securities to the Leader on toe Rndeliveary Date feu- toat 
Transaction or, if feat Traysag ibd is an Open Xtansactioo on the date -fellmg two Business 
Days immediately following ta 4^ on which toe Borroww receives from toe Lender a written 
notice requiring the lennio«ptlo|i o^toat TraaBaetion. The delivery of such EqaivaJeat Securities 
shall be effected in the samp amon^ as set out in Clause 3 dtove. 

7. Lending Fees 

On toe Redellvery Date foriea^ Ifraiisaction, the Borrower shall pay to toe lender the Lending 
Fee tor that Tran^ction. 

COLLATERAL 

The Borrower undertakes m'^iation to each Trensacticax to pay to toe Lender toe applicable 
Cash Collateral Amount oi^ tai iJelivety Date, which sum shall be held by toe Lender tmtil 

Soewiti«e ^ S-»rwriti« iMvrmWM) ft,*? Tr^usatr.Hnn^ are 
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redelivered by the Borrowe^. ^ to Clause 9 the Cash CoUateral AxQOisit &ball be 
repaid at the same time as 4l^t Securities In.respect of the relevant SeooriUes borrot^ 
•are redelivereai. If die Bo^| sr jfeils to comply wife its obligatioa for such r«ieliveiy of 
Equivaleot Securkies, thee ^ | euW ritall have fee ri^t to fee Ca^ Collatoral Amount 
by 'uuy of set-ofi" against fee|^ asii eqtrivaleast value of such obligation in accordance vrith 
Clause 9 below. Interest Saafl aq^e on fee Cash Coliatsral Amount for fee term of each 
Transaction at fee applicabib sr^ Kate (compounded, if ^phcable, cm an annual basis) and 
shall be due and payable aa^4lfe(i6livery Date. 

9. Acceieration dtie ijb of Dsfatet 

If either an Event of Defe^ ® relation to eifeer Party, feen fee Redelivery Date for 

ea^ Transaction shall be deemed to occur at fee time such Event of Defenit occurs and fee 
pcufonnance of any oth^ pblimti^tas feat fee Parties may have under this Agreement at such 
time shall lihewx^ be aExeIermed:.l fe such an event and wife immediate on the relevant 
date (fee ** Acceleration Dat|B”)|jhe|Tedeliveiy obligation of the Boorower shall be replaced wife 
an obligation of fee Borrov^fe pay to fee Lender on fee Acceleration Date an amount equal to 
fee feen prevailing market luMa of the E^zival^t Securitiss (as detennined by reference to fee 
official closing price(s) op sack -date) in respect of which such redelivery obligation had 
existed. Such’ payment oHigaaoh jmy be then set-off against fee paymwit obliption of fee 
Bonowcf wife respect to tite rekwm of the Cash Collateral Amount and acensed interest thereon. 

10. IKCOAffi PAYMENTS 

Unless otherwise agreed, ifee term of a particular Transaction ex^ds over an hreraue 
Payment Dare in respect ofjan; ' Securities subject to feat TransactSem, the Berrower on the 
date of such Income is pa^ b * feb issuer transfer to or credit to fee account of fee T rea der an 
an ao imt eqtml to (and in fee sa : »e currency as) fee amotmt paid by fee issuer, such p^Tnent to 
be made without any withhc I llcig or deduction for or on account of any or duties 

notwithstanding feat a payra|i t of such Income may be subject to such a withholding or 
ciefeiction. 

11- Lender's WAitRANTiES 

The I^ender hereby wariante. aiiH Undertakes to the Borrower on a continuing basis to the intent 
feat sitoh warranties shall snrvite fee complexion of any transactiem contemplated herein Thau 

(A) it is duly authorised add -empowered to perfona its duties and obligations under feis 
Agreement 

(B) It is not restricted udde{|fee|tezitis of Its omtstitution or is any other znasner fi om lending 
fee Securities in ac^mahCc wife feis Agreement or from otherwise perforaiiag its 
obligations hereundfe; 

(C) it is absolutely enlitlfed pass fell legal and beneficial ownership of fee Securities to fee 
Borrower free from kl mto. fearges and encumbrances; 

12. Borrower’s WARRimms 

The Borrower hereby warr^tftjabjl undertakes to the Lender on a continuing basis to the intent 
feat such warraaties shall darwiyc fee completion of any transaction contemplated herein that: 
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(A) it has all nactssary fcelikes asd ^srovals, and b duly authorised and empowered, to 
perform its dudes and oldg^dons under diis Agn^ment and will do nothing pre^d^zal 
to the conrinnatlon ofso^ au&orisatiDn, licences or approvals; 

(B) it is not restricted liid^ the terms of its constituticai or in any other manner from 
borrowing Secnrfdesi in ifecsbrdance wiSi this Agreement «r from oft^-wise performing 
ii$ oblig^ons hereustieiK 

(Q it is asticg as priiicip^i4t:^es^ of this Agreement; 

13.' Events OF Default 

Bi^nh of tbe fbCovring events dfecuning in relation to «3her Tarty (the “Defeuhmg Party”, fee 

other Party being fee *'Noi^D«feiihang Party”) shall be an Event of Defiiult for the purpose of 

Clause 9: 

(A) fee Lend«' or Borrc«vd! Ifaiting to comply m any material respect wife its obligations 
under Clauses 2, 3, ^ oS*! S, and the Non-Defaultmg Party serves written notice on tl^ 
De&olting Party aoc&fed Defeulting party fells to cure Hs default wifein fee following S 
Business Dtys; 

(B) an Act of Insolveatylocdtrnixg wife respect to the Lender or the Borrower and (cxcqrt in 
fee case of an Act ofHnstilVency vfeich is fee preunlation of a petltioD for wtiifeDg>up or 
any analogous procebdifrh|ajr fee appointment of a liquidator or analogous officer of fee 
Defaulting Party in Milm base oo such notice shall be required) fee Non-Defaulcing 
Party s«ves written ioribb on fee Defeulting Party; 

(C) my representations dr v/tdirasties made by the Lender car fee Borrows being incorrect or 
untrue in any giaterial tbbpect 'vfeen made or repeated or deemed' to have been made or 
repeated, and fee Noh-EiHfeuiting Party serves wrhtra. notice on fee Defeultixig Party; 

(D) the Lender or fee Botcower adnutting to fee ofeer feat ft Is unable to, or it intends not to, 
perform any of its oBli^:|i^ hereunder and/or is respect of any loan hereunder, asd fee 
Non-Defaulting Party sqjryes written notice on fee ^feuiting Party; 

(E) the Lender (If ap^i j }i) la te) or the Borrower bemg suspended or expelled from 
membership of or piriitfcipation in aoy securities exchange or association or other self^ 
regulatory ,Qrgazusai|om/ lor sospendcKl from dealing is seenrities by any govenunest 
agenty, smd the NosIDdfkbIting Party serves writtra notice os fee Defaulting Party; 

(F) any of the assets of fee Lhader or fee Borrower or fee assets of hivesiors held by or to fee 

order of fee Lender br l&e Borrower being transferr e d or ordered to be transferred to a 
trustee by a regula^y pursuant to any securities regulating legislation and the 

Ncm-De^lciz^ Party s^Jes wriaen notice on fee Defeulting Party; or 

(G) the Lender or fee Borf'b^ failing to perform any other of its material obligations 
hereunder and not r^etify^g such foilure within 30 days alter the Non>Pefaultzng Party 
serves written noticO reitimiang it to remedy such feihire, and the Non-Defaulting Party 
serves a furfeer written ibbtice oo fee Defaulting Party. 

Bach Party shall notify fee otiftirlif an Event of Default o«urs in relation to iti 
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14. Assignment 

Neifter ParQf may charge, assdga '■Cff transfer all or say of its rights ca obligations herconder 
•without the prior consent ofttiwi ptito Parly. 

15. GoveknincLaw 

This Agreement is govensed by airf shall be construed in accordance with, the k.ws crf'^gland 
and Party irrevocably submits to the exclusive jurisdiction of ftc English courts. 

IN 'WITNESS WHEEtK)F flais Agrettoent has been executed aa behadf of the Parties hereto the day 
and year first before written. 



Name: es©<t^»l y*cv-4.on| 
Date: 


Baniyi] 



rttic: 

Date: 



S 
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ANNEX 


Form of ConfirmatSoo 


To: 

Frojoi; 

Dale: 

Subject: Transaction (Biference Number: 


Dear Sirs, 

The purpose of tiiis [JeTtery[faQ^Sb}/|te!^] is to set ibr^ the terms and conditions of the above 
repurchase txansaction ^ered into bfeb^en us on the Trade ^le referred to below. 

This Confirmation supplements abd Fbnhs part of and is subject to the Securitie^s T ending Agreement 
as entered into between us as of £8 December’ 1999 as the same may be amended from time to 
(the "Agreemaii''). AH provisioas {I6ntained in flie Agreesneal gov«n this Confirmation except as 
expr^sly modified below, '^liord^ and phrases defined id the Agreement and used in diis 
Confirm^oT) shall have the samd mddSxag h^ein as in the A^ecment. 

7. Trade Date: 

8. Securities: 

9. CUSIP, CINS or other number. 

10. Borrower: 

11. l^der 

12. DelivMy Date: 

13. RedeUvery Date [if norftOpI^ TrrcnsQcLtonj: 

14. Cash Collateral Axoouttt: 

15. Interest Rate: 

16. Lending Fee: 

17. Lender's Bank Accounl^sjlPbtails: 

18. [AdditionaJ Terms]: 

Yours feithfiiHy, 


9 


2Z/0S '00 KON 16;0« [TI/KZ NO 55311 QQII 


PSI-QXJEL 26617 



1113 


ANNEX 

Form of Confirmation 


• Lid 

nijrrFviUi; Lfu 

' <* F/fCCiTi Jit ;* 1 

‘i)A l.oan (tf TBChuoiiigj' Share Ba^kst [Tranche 1] 


Dear Sirs, 

The purpose of fiiis letter is to set fotdi &e terms and conditions of the above repurchase 
transaction entered into between us on the Trade Date referred to below. This 
Confirmation supplements and forms part of and is subject to the Securities Lending 
Agreement as entered iula between us as of 28 December 1999 as the same may be 
amended &om time to time (the "Agreement"). All provisions contained in the 
Agreonent govern fiiis Confirmsfion except as expressly modified below. Words and 
phrases defined in the Agreement and used in this Co nfirmati on shall have the same 
meaning herein as in the Agreement 


1 . Trade Date; 

2. Securities: 

3. RICCode: 

4. Borrower: 

5. Lender 

6. Ddivery Date; 

7. Redeliveiy Date: 

8. Lending Fee; 

9. Cash Collateral Amount: 

10. Adtfitional Terms: 


28 December 1999 
See attached Schedule A 
See attached Schedule A 
Jackstones Ltd 
Bamville Ltd 
3 January 2000 

This transaction will be an- “Open Transaction” for 

the purposes of tiie Agreement 

Nil 

USD 397,201,727 

Notwithstanding Clause 9 of the Agreement, the 
Borrower shall not be liable to account TO the 
lender for any income that may arise during the 
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tenn of the Transaction on any of the Securities. 


Youre failiifiiily. 
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Schedule A 


Security 

RIC Code 

Number of 

Shares 

Market Qose 

28 Dec 1999 

Security 

Valuation 

Commerce One 

CMRC.0 

357.143 

250.0000 

89,285,750 

Dell Computer 

DELL.0 

1,923.077 

51.5600 

99,153,850 

eBay 

EBAY.O 

76931 

139.8700 

107,592,340 

MCI-Worldcom 

WC0M.0 

1,257,861 

■ 80.43 

101,169,787 



43732 


39731,727 
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ANNEX 

Form of Coofirmation 

.;r=’0!tAi!~; U<i 
nBrn-viSlf i-t;i 
'’3 .iEr.nEr.' I'lW) 

r-ifrM iif Techr.ologj' Shsrr Basket {Tranche 2| 

Dear Sirs, 

Hie purpose of fiiis letter is to set forth the terms and conditions of die above repurchase 
transaction entered into between us on the Trade Date referred to below. This 
Confirmation supplements and forms part of and is subject to die Securities Lending 
Agreement as enteed into between us as of 28 December 1999 as die same may be 
amended fiom time to time (the "Agreement"), All provisions contained in die 
Agreement govan dus Confirmation except as expressly modified below. Words and 
phrases defined in die Agreement and used in this Confirmation shall have the same 
me anin g herein as in the Agreement 



1. Trade Date: 

2. Securities; 

3. RICCode: 

4. Borrower 

5. Lender: 

6. Delivery Date; 

7. Rcdelivcry Date: 

8. Lending Fee: 

9. Cash Collateral Amount; 

10. Additional Terms; 


3 January 2000 
See attached Schedule A 
See attached Schedule A 
Jackstones Ltd 
Bamville Ltd 
6 January 2000 

This transacticm will be an “Open Transaction” for 
the purposes of die Agreement 
NU 

USD 1,648,791354 

Notwithstanding Clause 9 of the Agreement, the 
Borrower shall not be liable to account to the 
lender for any income that may arise during tile 
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tenn of the Transaction on any of the Securities. 
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Schednle A 


Security 

ElCCode 

Number of 

Shares 

Market Qose 

03 Jan 2000 

Security 

Valuation 

Amazon^com 

AMZN.O 

1.136,364 

8937 

101456,851 

America On-Line 

AOLJ^ 

1,250,000 

82.75 

103,437400 

Broadvision 

BVSN.O 

546,448 

189.43 

103,513,645 

Clear Channel 

CCUJ^ 

1,123,596 

■ 87.75 

98,595449 

CMGI 

CMGI.0 

322480 

326.44 

105,303,178 

DoubleQick 

DCLK.O 

390,625 

268.00 

104,687400 

Gateway 

GTW.N 

1,423,488 

69.37 

98,747363 

Global Crossing 

GBLX.O 

Z083,333 

49.12 

102.333,317 

12 Technologies 

rrwo.o 

568,182 

188.50 

107,102,307 

Intanet Group 

ICXJE.0 

534,759 

200.00 

106,951,800 

libraty Digital 

LDIG.O 

1,538,462 

70.12 

107,876,955 

Lucent Technology 

LU.N 

1,315,789 

77.12 

101,473,648 

Qualcom 

QCOM.O 

568,182 

17931 

101,880,714 

QWest Communications 

QJ< 

2,339,181 

42.12 

98,526,304 

Verisign 

VRSN.O 

526316 

190.12 

100,063,198 

Yahoo! 

YHOO.O 

224,719 

475.00 

106,741,525 



15,892,024 


1,648,791354 
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ANNEX 

Form of Confinnatioii 


'■ -yasT ;M!!) 

T»-‘"hnol!>g;v' fiOsUcr ITrancbe 3| 

Dear Sirs, 

The purpose of this letter is to set forth the terms and conditions of the above repurchase 
transaction entered into between us on the Trade Date ^erred to below. This 
Confinnation si^plements and fbnns part of and is subject to the Secudties Lending 
Agreement as entered into between us as of 28 December 1999 as the same may be 
amended from time to time (the "Agreement'^. All provisions contained in the 
Agreement govern this Confrrmation except as expressly modified below. Words and 
phrases defined in the Agreement and used in this Confirmation shall have the same 
me aning herein as in die Agreement 


1. Trade Dale; 

2. Securities: 

3. RIC Code: 

4. Bcnrower 

5. Lender. 

6. Delivery Date: 

7. Redelivery Date: 

8. Lending Fee: 

9. Cash Collateral Amount; 

10. Additional Terms: 


10 January 2000 
See attached Schedule A 
See attached Schedule A 
Jackstones Ltd 
Bamville Ltd 
13 January 2000 

This transaction will be an “Open Transaction” for 

the purposes of fee Agreement 

Nil 

USD 1,160,339,562 

Notwithstanding Clause 9 of the Agreement, the 
Bonower shall not be liable to account to the 
lender fisr any income that may arise during the 


Permanent Subcommittee on Investieatioos 
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tenn of the TransactioD on any of file Securities. 


Yours faithfully. 
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Schedule A 


Security 

RIC 

Code 

Number of 

Shares 

Market Close 

10 Jan 2000 

Aribainc 

ARBA.0 

540,541 

194,00 

AtHome Inc 

ATHM.0 

2,484,472 

40.25 

BEA Systems 

BEAS.O 

1,307,190 

84.00 

Broadcom 

ERCM.0 

340,136 

‘295.56 

Esodus Communications 

EXDS.O 

980,392 

104.00 

InfoSpace 

INSP.O 

881,057 

114.50 

JDS Uniphase 

JDSU.O 

510,204 

200.37 

Juniper Networks 

JNPR.0 

104,493 

325.50 

Network Applications 

NTAP.O 

1,123,596 

88.62 

PMCS 

PMCS.O 

619,195 

16430 

Veritas Software 

VRTS.O 

709,220 

143.81 

Vignette Corporation 

VIGN.O 

540,541 

10,141,037 

189.87 


Secnrity 

Valuation 


104,864,954 

99,999,998 

109,803,960 

100,530,596 

101,960,768 

100,881,027 

102,229,575 

34,012,580 

99,573,078 

101,857,578 

101,992,928 

102,632,520 

1,160,339,562 
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20/0B ’00 WED 14; S8 PA2 

7-JUL-l|3.FKi rini 


+44-1624-620588 


i 


lAX HO. 


P. 5 


igi DOS 


AJW£X 

Form ofCotiiima^on 

I'd: Jadtstene* £4d 

eVom: BarwIHeLsd 

Dates ZS Fdbxnairy 2000 

Salijeet: 9 t«MdkI-ow of Tec*»*>**»ey Share B**kei 

Dda* Strs, 

aaputpcae Uf-fliis letter is » set fisith the tetins and eondhioM of the aiove repurchase 
Bansaetion entered toJo between us on tbs Trede Dare refetred re b=lo«. This 
Coafinnaiion supplements and fctins part of and is subjeirt to the Sominties I^idht* 
Agreement as entered into between us as of 2S Deeember 1999 ». the same may be 
Uended from time to tire, (the MgreeremrO. AM previsions contoinrf re the 
I Agreement govetn this Con6nnation cscept re eepressly modified below. Words and 
Iphraaes defined in the Agreemenf and used in dds Confirmation shall have the same 
immamg heroin as in Agreement 

28 Fehnrary 2000 
See attached Sc^wdole A 
Se« axtashed Schedule A 
Jadcstones laid 
BsunvilleLtd 
ZMjrrchZOW 

This taBSacdciB swUl be an *X>pen Txansacttoa” fiar 
the pacposas of 'die Agreement 
TJil 

USD 3^99;993pB48 

Notwidissaodiag 9 of die Agsoement. ^ 

BetreWcT shall aotbe liable lo account to die 
T stypMptr ftif any iaceme that nay ««ao duruag Sie 


jl. Trade Date; 

1 2. Securities: 

! 3 . RlCCOde: 

1 4. Barrower 

1 5. Leodef: 

1 6. Deltvecy Data: 

i 

17. RfideliveiyDaie: 

!- 

; 8. Leods&gFee: 

9. Collateral Aznaunt 

10. Additional Tenns: 

• I 


j 


Permanent Subcommittee oh Investigations 
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0/09 ’Op WED 15:50 FAI 


twnn of fije Transactioa on aco' of the Securities. 



i 


i 


1 


i 
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STOCK PORTFOUO 
Tzaztcbe 2 

Shares Tnde 


Symbol 

StocJc 

Business Trade Date Traded Priot Market Value 1 

Veighting 

1 AMZN 

Amazon 

Internet - e commerce 

29-MhOO 

1430.913 

65.7500 

locueo^ro 

24% 

2 AOL 

America OzOine 

^teniet- porta! 

29'Fd>-00 


604250 

1(»400428 

25% 

3 AKBA 

ArSulnc 

Internet - busittss sohiikms 


3E7409 

27Z25«» 

99499475 

24% 

4 ATHM 

AtHome-lnc 

Internet -media 

29-Fd>00 

2,996;255 

3347» 

10040)411 

29% 

SffiAS • 

Bea S3'5teBtt 

Intecnet - apfdicaticms 

29-Fd>^ 

827401 

12D4750 

10C40040B 

29% 

6BGEN 

Biogmlric 

Medkal'Bbtec^ 

29^eb-<» 

«3416 

1044750 

994^,991 

29% 

7BRCM 

BroaricCTi 

Telecom - systems 

29-Fd>-00 

S5D464 

1814000 

99.999.966 

29% 

8BVS>J 

Broadvi^on 

Internet • t^j^ations 

2».Fd>^ 


233.0625 

994«>494 

29% 

9CNXT 

Conexant Systems 

Bectrank Coaqxxtenis 

^Feb-00 

14B2.9Z4 

964125 

99499,955 

29% 

lOCObS 

3ComCoip 

N^wodung Produds 

29Ed)-00 

i;2H^ 

79.0625 

99499.989 

29% 

IICSCO 

Cisco ^tezns 

Networking Product 

29-FriyOO 

765417 

1304625 

10040043B 

29% 

12CTXS 

Cittix Systems 

>^>plicaCicas Software 

29-FdhQO 

970485 

1034^ 

99499.998 

29% 

13 EBAY 

EBAY 

Izrientet ' auctkms 

29-Fd>^ 

£89458 

145.06^ 

99499495 

29% 

14 EMC 

EMCcotpA4ass 

Computers - Moruuy 

25-^ieb-OO 

&474SB 

118.0000 

100400,014 

25% 

ISETEK 

E-tsk Dynamics 

Bber Optics 

29-FeM)0 

38640D’ 

2594000 

99499400 

29% 

16EXDS 

Exodus Comm. 

Internet > appikaticai software 

29-Fd>'00 

747464 

133.7500 

100400460 

25% 

17GBia 

Qc*al Crossing 

Rber Optics 

29-FdHOO 

2.168.022 

46.1250 

100400415 

25% 

18GTW 

Gateway 

Coir^mtas 

29-Feb^ 

1.438449 

694000 

VXiffXl,(Xi6 

29% 

191MNX 

Immunex 

Medical - Biotsdi 

29-Fd>^ 

S2444S 

1904500 

99499425 

29% 

:K)1NSP 

it^o^ce 

internet - e commeics ccmsultirt; 

29-FdKOO 

458,453 

218.1250 

^400461 

29% 

21 rmo 

nXechndogies 

Intenet • application «tftwaie 

29'Feb-OO 

5^442 

1694500 

1D0400409 

29% 

22rDSU 

JDS Uniphase 

FSterOpBcs 

2S-Felb-(n 

3»4S7 

253.0000 

IDO 4 OO 421 

29% 

23INFR 

Juniper Netwods 

Internet • mfiastnicture 

29-FA-OO 

436462 

229.0625 

99499483 

25% 

24MKNX 

hfetiomedia Fiber 

Fiber Optaes 

2»-Peb-Q0 

1427401 

754125 

100400413 


25NTAP 

Network AppUcatior Netwcok Storage 

29-F^>4» 

54347B 

184.0000 

99499452 

25% 

26PMCS 

PMCS 

Connective tedtnology 

29-FcAMIO 

559.441 

178.704 

100400479 

29% 

27 Q 

QWEST 

^rer Optics 

29-Fd>-00 

2.173413 

46.0000 

99499.998 

29% 

28QCOM 

Qualcom 

Telecom - systems 

29-Fd>-00 

698480 

1434500 

99499.960 

29% 

»QLGC 

Qic«k 

Electronic Components 

29-FdHOO 

706490 

1414250 

99,999496 

29% 

SORNWK 

iteaB^e^wods tnc 

Intend Software 

29-F^hOO 

1469463 

73.0000 

99,999,999 

29% 

31 VIGN 

Vign^teCerp 

Internet • appliation sc^tware 

29-F^^ 

443428 

2254125 

99499496 

29% 

d7.VSS<l 

Verisign 

Computer Data Setvers/^tam 

29-Fd^ 

406,401 

246.0625 

1CO,000446 


33 VRTS 

Veritas 

Internet • applkation software 

29-F^»-00 

S31438 

188.0625 

99,999,978 

29% 

34XI:KX 

XiUnxIrtc 

Elecizonic Components 

29-I^>^ 

1,423,488 

702500 

100.000432 

29% 


Totals: 



32,1M492 

n 

3499499448 

1004% 
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19/09 


>0 TDB 18:54 FAI 


@014 


ANNEX 

Form of Con&rofttiDXi 

To: .lackstones Ltd 

Fmm: Ltd 

i Duict {)June2UD0 

1 -SubJu-cj: Stock Loan of Tedinologj* Shan- Basket 


j DearSiis, 

I Tbfi purpose ofiMs letter is to set &rdi the terms and conditions of ihs ahcFVs repun^aase 
i irans^on entei^ into between us on the Trade Dsat re&rred to bebw. I1:ds 
I Con&imation ft^lean^ts and forms part of and is subject to the Securities Lending 
1 Agreement as entered into between tzs as of 28 December 1999 as ihs same may be 
1 Bmm d&d from time to time (ti»e '^Agreement'y All provisions contained in the 
I Agreement govern tiiis Confirmation exc^ as esqjiessly modified below. Words and 
I pbzases defined in die Agreement and used in tins Ccnfiitaation shall have ih& same 
; meaning hetein. as in the Agreement 


I 1. Trade Date: 

I 2. Securities: 

! 3. RIC Code: 

j 4. Borrower 

j 5. Leader, 

i 6. Delivery Date: 

j 7. Redelivcry Date: 

1 

i 8. LeiMfingFee: 

1 9. Cash CoUateral Amount: 

10. "Additional Terms: 


6 June 2000 

See attadied Schedule A 
See attached Schednle A 
JariksmnesI^ 

BaxnvilleLtd 
9 June20{H5 

This tiaasactiem wiB be an “Open. Tiansactioa” for 

tiie puiposes of tiie Agiesmezit 

>ril 

USDXOOO.154^75 

NotwitiBtamiii^ Clause 9 of the AgreemenL the 
Boemwer not be liable to accoum to the 

lender for any bcome tiiat may arise during the 


Permanent Subcommittee on Investigations 


EXfflBIT #51k 


PSI-QUEL 26631 




1127 


18/Ofl '00 TDE ie;54 FAI 


@015 


1 

! 

\ 

• term ofthft Transaction on any of tile Secmifes. 


'ours Mtij&Jly, 





\ 

\ 

1 

i 

I 

! 

! 

i 

I 

i 
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18/09 ’00 TUE 19:54 FAI 


AdobeiSystesns Inc 

! 

ADC ‘tdecoiarntmicaHtaa tec 
.^pHs ( Mazeri^ tec 

Applie [ Mjctd grants tec 
AmoiB^’c Data Proccssii^ 
^>cai^ Coiois'cndsadoa Systems 
Bfcadc JIB Carp- C3assA 
C&co Systems 
•DftUO^uter 
1 

EBAY be 
EMCC^ 

E-Tek ^>ynflmiK tee 
First D^Coip 

XnfoSptice tec 
JDS U4plutae Corp 

Juniper kctwcHta tee 
Metronjedia Fiber Networks A 
Mfcrcmlrechnoiogy tee 

j 

Nc^ <|cRp » SpDB ADR 
Nttwoii : Ai^lianee tee 
Hsxiite; ; Communicailoas > A 
Ofiffiie (jterponttloa 
Sjrini C orp (PCS Group) 
PMC-S|oTa Inc 
SDL foi 

Sun Microsystems Inc 


Tsradyi 

Vaites 


:Inc 

ioftware Corp 


@018 



Number of 
Shares 

Trade Price 

In USB 

Purchase Price 
in USB 

AISE 

•864,000 

115.6873 

' 99354,000 

ADCT 

• 1,418,000 

70.5000“ 

* 99369,000 

AMAT 

• 1,120,000 

89 J 125 

•100,030, MO 

AMCC 

• 936,000 

106.8125 

- 99376300 

AUD 

- 1,733,000 

57.6875 

' 99.972,438 

BRCD 

* 720,000 

138.8750 

-99,990,000 

BRCM 

• 641,000 

156,0000 

• 99.996,000 

csco 

• 1,631,000 

6X3125 

• 100,000.688 

DELL 

• 2,238,000 

443875 

. -100,010.625 

EBAY 

. 1,393,000 

71.8125 

■100,034,813 

EMC 

.1438,000 

65.0000 

• 99370,000 

ElEK 

> 440,000 

227.1250 

• 99335,000 

FDC 

• 1,833,000 

543625 

- 100,0X3,063 

INSP 

■ 2,010,000 

49.7500 

- 99397.500 

JDSU 

• 935,000 

107.0000 

. 100,045,000 

JNPR 

497.000 

2013750 

100.083375 

MFNX 

2,740,000 

363000 

100,010,000 

MU 

1298,000 

77.0625 

100,027,125 

NOK 

1,798,000 

55.^0 

100,013,750 

NTAP 

1454,000 

73.8750 

IDO.B26.7SO 

K?aK 

1232,000 

81.1875 

100,023,000 

ORCL 

1298,000 

77.0625 

100.027,125 

PCS 

1,756,000 

563375 

99382350 

PMCS 

556,000 

180.0000 

100,080,000 

SDLI 

392,000 

255.0000 

. 99360,000 

SUNW 

1.192,000 

83.8750 

99379,000 

TER 

1,087400 

92.0000 

100,004,000 

VRTS 

2,484,000 

402500 

99381,000 

VJGN 

801,000 

124.8750 

100,024,875 

XLNX 

1.208.000 

82.8125 

100JJ37.500 


39.143.000 . 


S 3.000.154.375 
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Fran: Ctnic^ Wiik 

Sent: Thursday, AprI 06, 2CHX) 10:18 AM 

To: Chfis^opho' Hirata 

Subject: FW: Point 


Original Message 

From: John Staddon Imailto: john.staddonSeuraminvest.com) 

Sent: Thursday, A5>ril 06, 2000 3:31 Mi 

To; Chuck Wilk 

Cc; Rajan Puri 

Subject; RE: Point 


Chuck, 

We will set aside all of tomorrow (Friday) afternoon to go through your 
comments (this afternoon/evening is too congested to give this the time that 
I reckon it will need) . If you want to send over any written queries or 
comments ahead of then, please do so. 

Cheers, 

John 


Original Message 

From; Chuck Milk Iroailto:ChuckW§qcm. com) 
Sent: Wednesday, April 05, 2000 1:25 PM 
To: 'John Staddon' 

Subject; RE; Point 


John, 

Chris Hirata and I have been through the docxnnents and have numerous 
questions and conxnents. At your convenience, we need to schedule a call to 
review. Please contact Chris {206-613-6723) or me (206-613-6751) . 

Thanks, 

Chuck 

—““Original Message 

From: John Staddon (mailtos john.staddonSeurandnvest.com) 

Sent: Tuesday, April 04, 2000 11:46 AM 
To; Chuck Wilk 
Subjects PS: Point 


I obviously understand Lew's approach, but there is a commercial risk that 
both you and I know only too well and that is that the client turns round 
under a certain scenario and claims to have been misled as to the nature of 
the share trading between the two loM companies. Spea)uLng for Euram, we 
either need to know that the client and its advisors are aware of how the 
share trades are entered into or, if this is not possible, then we need to 
understand how it is that there will be no possible come back from the 
client at a later stage if everything does not go to plan. 


Timing sound fine from this side. I will put together a draft checklist in 
contenplation of this. In the menatime, copuld you send me a copy of Lew's 
opinion for the file. 


Permaaeat Subcommittee op Investigations 1 
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Thanks, 

John 


Original Message 

From: Chuck Wilk ImailtozChuckW&qcm.cani] 
Sent: Tuesday, April 04, 2000 '7:21 PM 
To: 'John Staddon’ 

Subject: RE: Point 


John, 

Client ready to proceed on or about 4/15. Lew Steinberg does not address 
the share exchange in his opinion because according to him the client should 
not know how the shares were contributd to the SPV. The client is 
introduced to the "product" (i.e. the HYPO structure) and purchases it as a 
high yield investment. 

What do you think is left to be done to execute a sale of the SPV on 4/15? 
Should we produce a pre-closing checklist? 

Thanks , 

Chuck 


Original Message 

From: John Staddon Imailto: john. staddon@euraminvest . com) 

Sent: Tuesday, April 04, 2000 11:14 AM 

To: chuckW^qcm. com 

Cc: Raj an Puri 

Subject: Point 


Chuck, 

Jeff tells me that you are due to have the client meeting today and I hope 
that all goes well. I imagine that you will have a good feel for timing 
coming out of it and so I will expect a firm indication from you over the 
next 24hrs as to when you will want to pull the trigger. 

Also to that end, I know that Chris has already discussed with Jeff the 
matter of us needing sight of the opinion being issued in connection with 
the structure and, if not dealt with in the opinion, an assurance that the 
client is fully apprised of the nature of the share trading between the two 
Isle of Man companies. Perhaps you could let roe know when we can get sight 
of something. 

Thanks , 

John 


2 
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From; 

Sent: 

To: 

Subject: 


Jeff Greenstein 

Friday, April 28, 2000 7:52 AM 

'Joh n Stad don* 

REiflHIl trade 


= Redacted by the Permanent 
^^ubconmiitteeonlnvestig^ions^ 



zflkhalJds 


John - sorry the portfolio didn't come through. Attached is a file that has 
the stocks and approximate quantities. I will give you a call shortly to review. 


Original Message 

From: John Staddon Croailto: john.staddon6euraininvest.com} 
Sent: Friday, ^^ril 28, 2000 4:43 AM 
To: Jeff Greenstein; Chuck Wilk 

Cc: Rajan Puri 

Subject: RE: trade 

loportance: High 


Jeff, 

Jeff/ Chuck 

The portfolio details were not attached. Please send over asap and Jeff 
could you confirm which tranche the shares derive from (i.e. the first 
tranche of 28/12/99, 03/01/00 and 26/01/00 or the second tranche of 
28/02/00) . 

I assume that we are looking to execute for today. On that basis: 

(a) the call spread and option collars will have an expiry date of 7 August 
2000 (by our reckoning) and, assuming a three business day settlement 
period, the cash settlement will of the options arises on 10 August. 10 
August will also be the date on which the deferred consideration becomes 
payable. Please confirm that this is the basis on which the 8oA options will 
be traded. 

(b) the call spread will be traded at some point during the KY business day; 

(c) I will get faxed signatures for the various documents and send them to 
you via fax (the agreements allow for counterparts) . 

(d) 1 will arrange for hard copy originals to be circulated early next week 
(once we have hard nvonbers as well) . 

Some other factors to note: 

1. I still need the names of the entities. 

2. Instead of using Reka, I have set up another Isle of Man conpany for 

(details of which 1 have faxed to Chris Hirata) - it is called Torens 
LMted. 

3. The bank account details that I sent you over Chuck yesterday for 
Barnville needs to refer to "TRISKCOUSDl" rather than "BUROTCOUSDl*. 

4. For the purposes of calculating our fee, please confirm that the 
structure size. 
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Finally, I know that we discussed this for Woody and his trades, but I also 
need confirmation from you that and/or his advisers is aware of the 

book entry features of the structure. 

Thanks, 

John 


— Original Message- 

From: Jeff Greenstein [raailto: jeffgSqcm.coml 
Sent; Friday, ^ril 28, 2000 4:51 AM 
To: ’John Staddon’ 

Cc; Chuck Wilk 
Subject: trade 


John - in preparing the draft documents I have enclosed some approximate 
facts that will likely change slightly prior to execution: 

Stock Basket: 


Total fair value of purchase: 91,796,000 

Option Prices £ terms; 

100 day European cash settled options: 

100% put: 13,530,859 

108% call: 11,382,813 

Pre-paid interest and fees: 1,650,000 

Obviously the cost of the call spread will equal the combination of the 
pre-paid interest and the net debit on the options. This amount will be 
forward to Bank of America. A similar e-mail will be prepared for Woody’s 
trade. I will speak with you in the morning but this should provide for you 
to start preparing the documents. Jeff 
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WOODGLENILLC 
e/e The Johnson Company ine. 
630 Fifth Avenue 
Suite 1510 
New York, NY 10011 


October 27, 2004 


Mr. Jeff (Sreenstein 
Gtuellos Oroup LLC 
667 Madison Avenue 
25*' Floor 

NewYorr, NY 10021 

FKi: Reka Limited 
DearMr.Gteenslein: 

As you know, the Intsmal Revenue Service is currently examlnino the 
tranaactliii on which Quallos advised relating to our purchase of Reka Limited (‘Reka"). 
As you nrcall, the transaction involved the purchase of a certain portfolio of securities by 
Barnville Limited an Isle of Man company ('BamvaieT from Jackstones Limited, an Isle 
of Man ojmpany ("Jackatones") and the subsequent oonWbution of that portfolio to 
Reka. 


In InfomiaUon Document Request No. 8 dated May 3, 2004, vrtiich we 
previously provided to Quellos on June 9, 2004, the Internal Revenue Service 
requestel Information to support the (ax baala of Reka in the portfolio. A copy of the 
Informatbn Document Request is attached. 

In particular, in question number 1, the Internal Revenue Service 
requeste'i “evidence showing transfers of funds from Bsmvilie to Jackstones end 
transfer <if the shares from Jackstones to Bamville". 

Please provide us vflth documentation and substanfiatirjn of the payment 
by Bamvile to Jackstones of 3248,844,063 for the portfolio contributed to Reka. 

In addlUon, as requested by the Internal Revenue Service, please provide 
us with substantiation and documentation of the transfer of the portfolio shares 
Jackstorvss to Barnville and subsequenfly from Bamville to Reka. We understand from 
our rrripresentahves, that Quallos has indicated that no actual shares may have been 
transfentd. If that Is the case, please provide us with a letter containing a detailed step 
by step explanation of the substance of the transaction beginning with the Bamvilla's 
purchase through the sale of the portfolio by Reka to Jackstones and explain lha nature 
of the prc party purchased and sold. 
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Quellos i5roup LLC 
October'??, 2004 
Page 2 


Thank you for your cooperation and prompt attention to this matter. 

Sincerely yours, 


oHjHoziMi: HYuamimivi 
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OQUELLOS 

vSC CUttom Slrab!|!e$. ILC 


November 15, SOW 

Woodgfei I, 

Woodg^ I, Inc. 

c /0 The Johnson Coa^any, Inc. 

630 Hfth Avenue 
Suite 1510 

New York, NY iOQll 
Gendemen: 

We are writing in reaponse to your letter dated October 27, 2004 feat we received by facBianfle. 

Faiagraph four of your letter requested docujttentotion of payment between BamviHe and 
Jackstwfis, We are not in possession of sudb docum^tatian. Quellos was never affiliated wim, 
related to or in control of cither BamvBle or Jadstones. Previously (during fte time period of 
tire transaction), we requested certain documents relating to your transaction from BamvilJe 
and Jackstonee and provided the copies we received in response to your counsel whom we 
und^tand has forwarded those to the Service. 

Jjx Paragraph five you requested documentation of the txansferof portfolio shares from 
Jackstones to BamviUe and BamVille to Burgundy. These documenbs have also previously bepi 
provided to your counsel, and, we imdeiatand, forwarded to die Service, Please let us taow if 
you want us to provide copies to you. Paragraph five further states, "We understand from wr 
representatives, that (Juellos has indicated that no actual shares may have been transferred. 
That is not what we indicated. What was stated was that we believe from the documents we 
have reviewed that the referenced transactions were OTC contracts, and, therefore, there were 
probably no exchange traded transactions of fhe Shares, fri response to your request in 
Paragraph five to provide a iitep-by.sti=p explanation of the transactions we Iwe included such 
lettm However, we reiterate that we were not party to the originsl transadibns (Purchase 
Agreements and Securities Lending Agreements) between BamviUe and Jackstones, and, 
tiierefore, this part of our step-by.step explairation is based on documentation we have 
reviewed. 

Wo hope that fliis letter and the letter detallmg tiic step-by-step explanation are satisfactory for 
the purposes you intend. 
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OQUELLOS 
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Noven^er 15, 2004 


Woodglen I, LLC 
Wood^^jen I, Inc. 
c/o the Johnstm Company, Inc. 

630 FiMi Avenue 
Suite 1510 

New York, NY lOOll 
Kei Reka Limited 
GenHesnen: 

This responds to your recent iiujuhy secldn^ additional mformahoTi regarding^ ttiO trskrsachons 
between Jaekstones lindted, an Isle o( Man company ("Jackstones^'), and Bamville limited, an 
Isle of Man company ("Bamvllle''). Your regtieat mUtes to your purchase of Reka limited 
("Reka") on May 5, 2000, and die subsequent sale by Reka to Jackstones on June 5, 2000, of a 
certain basket o£ stocks (fl\e "Basket")/ ^ <lescribcd below. 

We understand feat the transaction involving Reka is currently under examination by the 
Internal Revenue Service. We further imderstand that in Information Document Revest No. 8, 
dated May 3, 2004, the Internal Revenue Service requested certain information to substantiate 
ftie t«< basia of Reka in the Basket at the time it was sold to Jackstones on June 5, 2000. It is 
important to note that Quellos has never been affiliated with, related to, or In control of eitiici 
Bamville or Jackstotves. 

From the documents we received from Bamville and Jadcslones, it appeaia dist the transactions 
involved ovcr-the<ounter ("OTC") sales of li^ts to an underlying portfolio of stock (the 
'Tortfolio") by Jackstones to Bamville. The Purchase Agreemente between Jackstones (as seller) 
and Bamville (as purchaser) reflect that Jackstoi^ sold to Bamville ffie ri^t to benefldal 
ownership of shares coir^rising dxc Portfolio. The contract li^ht oititied Bamville to ftie 
economic benefits and burdens equivalent to owning five sliares in ffie Portfolio, i.f., Bamville 
was entitled to flie benefit of any appreciation in the value of shares in the Portfolio. 
Bamvflie also suffered the biuden of any dimintJtion in the value oF Ihe shares in tiie Portfolio, 
and Bamville was entiUed to the receipt of an amount equivalent to any dividends wiffi respect 
to the shares in die Portfolio. 

The Purchase Agreements obligate Bamville itself to pay Jackstones an amount equal to the fair 
nuirket value of die Portfolio on. the purchase dates. BIQ^IIaincs Watta (ihe accountants for 
both Bamville and Jackstones) confirmed tiiat Ihc Purchase Agreements were properly recorded 
on Bamville's and Jackahwes'’ books and records in the Isle of Man. 
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Woodgicn I, LlX! 
Wood glen l,Inc. 
November 15, 2004 
Page 2 


Documents provided to us by BamviUe and Jackstones reflect ibat BamviUe and Jadcst^es 
enfcHcd inw a Securili^ Lending Agreement in whl A Bamville loaned to Jadsstones all of its 
ri^ts/buidcns of Portfolio that was fi\e of ihe Purdiasc Agreanenfe. In tum, die 

documents reflect that Jackstoncs pasted collateral wi9i Bamville equal to tiie fefr market value 
of the underlying Portfolio- 

Paisoant to tiie SecuiiBes Lending Agreement, &e amount of cash collateral Jadsstones was 
required to post witfi Bamville fluctuated depending upon ftie market value of die Portfolio. 

For example, in the event die market value M the Portfolio declined, Jackstones cash collateral 
obligation would haTe declined u well. 

On May 5 , 2000, Bamville contributed a portion of Bw Portfolio (the Basleet) subject to the 
SecnriHes tending Agraonont to Reka, bi exchange for a note payable by BamvlUe to Ketain 
an amount equal to the value of the Basket, Reka also agreed to assiane Bamville's cbllgation to 
relum cash coUateial to Jackstoncs at the Hme the Securities Lending Agreement waa 
terminated. 

At die tune of the contiibuUon of the Basket by Bamvila to Reka, under a Novation Agreement 
to which Jackstoncs was a party, Jackstoncs agreed to waive any defensea (other than Reka's 
obligaticm to return cash collateral) to its obligation to retain five securities under the Securidea 
Lending Agreement This assured Reka that there were no contractual obstacles to its abOity to 
reclaim the ri^ts/burdens of the Basket firom Jackstoncs. 

On June 5, 2000, Reka sold the Basket to Jackstoncs. At that time the value of Bie Ba sket was 
approximately $112.27 million. This amount exceeded the $103.94 million of cash coBaleral lhat 
Reka was obligated to return to Jackstoncs on ftie terroinadon of ftie Securities Lending 
Agreement The difference of $8B3 mfllion was due to Reka. This obligadon was assumed by 
Bamville and was paid by Bamville after offsetting certain amounts owed to Bamville by Reka. 

If we can be of any further assistance, please do not hesitate to let us know. 
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COMMrfTEE ON 

HOMELAND SEOimW AND SOVERNMENTAL AFFAIRS 
WASHIN5TON, DO 2051 0-5250 


My 6, 2006 


VTA F.MATT.fJfihTi.Staddon@euraitigrolro.com1 

Mr. John Staddon 
Head of Structured Products 
Buropean Auietican investment Group 
6 Duke Street, St James’s 
London SW1Y6BN 
United Kingdom 

Dear Mr. SfaddOH; 

Pursuant to its authority under Senate Resolution 50, 109“' Congress, Sectloa n(e), (he 
U.S'. Senate Permanent Subcommittee on Investigations is currently reviewing the ime of lax 
shelters andcqrhptiance with anti-money launderings tax and securities laws and regulations 
related to financial transactions by individuals and domestic and ofMiore entities. 1116 
Subcommittee is reviewing a series of financial transactions that took place betwera late 1999, 
and 2002. Documents related to those transactions indicate the involvement of Eurapean 
American Investment Group (Euram) and entities th^ appear to be associated with Euram such 
as Jacfcstones Lmiited (Jackstones), Bamville Limited ^amville), Claycroft Limited (Claycrofi), 
and Dalecraft limited (Dalecroft). Because you were directly involved Wife these transactialis, 
fee. SifeoOminitteestaff would like to discuss fee transactions and matters identified in fee 
doounlents wife you. This would enable fee Subcommittee to understand your account of events, 
and of equal importance provide you wife an understanding of fee general issues and particular 
inatterS of most interest and oonCem to fee Subcommittee. 

Included below are a number of speeific questions related to the transactions and tbe 
entities involved. K would greatly assist fee Subcommittee’s understanding of these transactions 
and establish a strong founilibn &r a followup discussion if you would provide answms to these 
questions. For fee purpose of these questions, the teim “Euram" includes Euram and all of its 
subsidiaries and affiliates. 

1 . Please describe the relationships feat Euram has wife 

a. Bamville 

b. Jackstones 

c. Claycrofl 

d. Dalecroft 
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2. Does Evttain have any owHership or oth® interest in, or ex®cise any control over 

a. Bamville 

b. Jaekstones 

c. Glayitbft 
d Dalecroft 

If yes, please describe that ownership, interest, or control. 

3. Please ideintify any other iiMividuaJ or entity known to Euram that has any own®ship, 
infeest, or control in 

a. Bafinviile 

b. Jaekstones 
C; Claycroft 

d. Dalecroft 

and state the nature of the ownership, interest, or control. 

4. With respect to the sales of securities betwem Jaekstones and Bamville on December 
2Sj 1999, January 3, 2000, January 10,. 2000, February 28, 2000, Juned, 2000, please 
provide the following information; 

a. hnmedialely prior to the transactions, did Jaekstones have ownership of all of the 
shares of all of the companies that w®e sold to Bamville in the transactions? If 
the answer is yes, please describe the nature of Jackstpne’s ownership of shares 
fi.e., full oWtiCTship including VOtiiigTights, ri^rt tObuy shares, options, warrants, 
other derivatives, etc.) and te source from which Jaekstones obtained the shares 
{i.e.., the market, a third party ov® ftie eount®, etc.). If Jaekstones did not own 
the shares, what Was sold to Bamville? 

b. Please describe ftie amount and nature of consideration paid by Bamville to 
Jaekstones in each of the transactions. 

c. For the date of each transactfen, please desoibe the nature and amount of 
BaraVille’s assets and liabilihes apart from the securities involved ihthe 
transactions and the obligations related th®eto. 

5. With respect to the transactions affected Undw the securities lending agreement 
between Bamville and Jaekstones dated December 28, 1999, please provide flie 
following information: 

a. Immediately prior to each transaction, did Bamville have ownermip of all of the 
shares of all of the companies that w®c loaned to Jaekstones in that transaction? 
If the answer is yes, please describe the nature of Bamville’s own®ship of shares 
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{i.e., fill! ownetship including voting rights, right to huy shares, options, warrants, 
other derivatives, etc,) and the source fiom which Bamville obtmed the shares 
(i.e., the mtoketi a third party over the counter, eto,}. If Bamville did not own flie 
shares, what was loaned to Jackstones? 

b. Please describe the amount and nalure of consideration paid by .Tacltstones to 
BaniviUe in each of flje lending hansactipns. 
c„ For the date of each tthnsactioii, please describe the nature and amount of 
Barnville's assets and liabilities apart ftom the secoiities involved in the 
trahsaetions and the Obligations related thexeto, 

6. Doewnentation obtaihed by fee Subcommittee indicates that consideration paid by 
Barnville to Jackstones in each of fee above transactions was immediately and exactly 
offiiet a^itst obligafione and or conSldraation feat Jachstones was pajing to 
BamviUe. Is this correct? If riot, please describe, fee nature and amount of any funds 
or other yriue transferred between Bamville and Jackstones related to these 
transactions. 

Thank you for your attention to this matter. Please contact rfie at (202) 224-9579 if yOu 
have ariy questions about this request. 

Sincerely, 

ijMtS'WOe^ 

Laura Stuber 

Counsel to fee Minority 

Pramarirait Subcommittee on Investigations 

Cc: Mr. JCsephHaoczCr, General Counsel 
Pali O^tal, InC. 

fi50 Fi& Avenue, New York, NY 10019 
Emril: Mlyonsi^aUcapital.oqin 
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Stuber, Laura (HSGAC) 

From: Staddon John LON [John.Staddon@euram.com] 

Sent Saturday, July 1 5, 2006 2:52 AM 

To: Stuber, Laura (HSGAC) 

Subject: Reply to your letter 

Attachments: PDF_from.pdf; PDF_from.pdf 

- PRIVATE AND CONFIDENTIAL - 


Dear Ms Stuber, 

With regard to your letter of July 6, 2006, I welcome the opportunity to clarify certain matters relating to 
the transactional activity referenced by you. 

However, before addressing each of the specific questions you raise, I think it would be helpful to place 
into context the role that Euram played in the course of these transactions. 

Background and Euram’s Role 

Euram (utilizing your definition of the term) is a financial services group, one of the businesses of which 
is a structured products operation that among other things provides execution services for third party 
transactions. Soon after its inception in late 1 999, Euram was approached by the Quellos organization 
to provide such services for a transactional stnicture Quellos had developed with US counsel and 
which it had expected to implement with its own client base. Specifically, the structure in question 
(which was generically refemed to by Quellos as the “Point’ strategy) involved the deployment of two 
offshore entities which would engage in a mutual trading program relating to US publicly traded 
securities (discussed more fully below). This would form the setting for a series of subsequent 
transactions involving Quellos clients for whom we understood various advantages. Including those of a 
tax nature, were purportedly available as a result. 

It bears stating at the outset that Euram had no involvement in the structure’s conceptual development 
and played no part in determining the technical feasibility of the proposed structure or advising or 
assisting Quellos to that effect. Euram did not market the proposed transaction to any potential 
investor and in fact never had any contact with any that participated in the structure. Euram relied upon 
Quellos for assurances that the staicture met U.S. tax, legal, and reporting requirements. 

Be that as it may, Euram did assist Quellos in acting as the interface with Bamville and Jackstones, 
both in relation to the initial trading activity and in connection with the subsequent actions of those 
rximpanies with Quellos clients. In so doing, Euram acted solely on directions of Quellos, including the 
content and timing of all trading activity and the subsequent transactional steps involving Quellos 
clients. 

Euram also assisted Quellos in the prrxiuction of draft documentation for some aspects of the structure 
which we understand were presented to clients in connection with any transaction. 

Reply to Questions 

Adopting the same formulation as in your letter. 

1. Euram had no direct relationship with any of these entities. Euram was involved in seeking the 
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services of a third party corporate administrator with suitabie contacts in the Isie of Man who 
obtained the use of Bamviiie and Jackstones for the trading activity in question. Claycroft and 
Daiecroft are known to us as companies that were typicaliy used by the isle of Man administrator 
(Treskiliion Trust Company) as hoiders of subscriber shares for newly formed entities. 

1 . Euram has no and has never had any ownership interest in any of these entities. Nor did Euram 
control any of them. On one occasion Euram did obtain a power of attorney from the directors of 
Bamviiie and Jackstones to execute certain transaction documents on their behalf outside of Isle 
of Man working hours. 

2. We believe that Bamviiie and Jackstones were ultimately held under common beneficial 
ownership, atthough we do not have personal knowledge of the identity of the beneficial owner or 
owners. We likewise do not know the beneficial owners of Claycroft and Daiecroft. 

3. I will address questions a. - c. collectively since they relate to the same structural features. 
Copies of the Purchase Agreements, Securities Lending Agreement and trade confirmations to 
which you refer are attached, (with one exception, as we have been unable so far to locate a 
copy of the Securities Lending Agreement dated June 6, 2000). 

It was always the case that the portfolio of securities traded by and between Bamviiie and 
Jackstones was of a purely contractual book-entry nature. This was understood by all concerned 
given the dollar values of the portfolios in question. The sale and purchase of the securities were 
accomplished through contractual commitments (the Purchase Agreements and related 
confirmations) which gave rise to legal obligations which were reconfed in the entities' respective 
books and records. The settlement of these sale and purchase obligations (of delivery on the 
part of Jackstones and of payment of the purchase price by Bamviiie) were settled by a process 
of netting with equal and opposite obligations under stock lending transactions (the Securities 
Lending Agreements) entered into between them at the same time. Though the transactions 
occurred off-market, all prices for the constituent shares were determined by reference to market- 
published prices. In response specifically to question 4.b., these amounts are shown on the 
enclosed documents. 

Put another way, Jackstones sold short the underlying securities to Bamviiie, which it ‘covered" 
through borrowing those same securities back from Bamviiie under the stock loan. From 
Bamville's perspective, it was long the stock, but subject to the stock loan with Jackstones. Its 
purchase of those shares from Jackstones was funded by the cash collateral that Bamviiie was 
due to receive from Jackstones under this stock loan. For Jackstones, this creates a short 
position which renders it liable to re-deliver the stock upon any recall by Bamviiie or its 
assignee. 

Because the transactions were conducted in this manner through the enclosed documents, no 
physical transfer of shares were made. No transactions took piace over any exchange and no 
cash transfers passed between bank accounts of the two companies. This however was always 
understood to be the case; Euram obtained assurances from Quellos that the book-entry nature 
of these transactions had been known by the counsel with whom they developed the strategy and 
that it would be disclosed to any client advisor and opinion provider involved in any subsequent 
implementation. However, Euram acted on directions of Quellos, including the content and 
timing of all trading activity and the subsequent transactional steps Involving Quellos clients. 

With respect specifically to question 4.c., Euram had no broader involvement with Bamviiie other 
than these transactions with Jackstones and so has no knowledge of any other activities of that 
entity and the associated assets and liabiiities. 

4. As just described, the stock loan transactions between Jackstones (as borrower) and Bamviiie 
(as lender) represents the flip side of the structure to the sale and purchase transactions. The 
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same conclusions can be derived regarding the nature of the shares that were the subject of 
those loan transactions. Again, Euram had no broader involvement with Jackstones and so has 
no access to any of its other activities. 

5. It is correct as described above. 

1 hope this is helpful in assisting your investigation into these matters. I am happy to expand upon any 
of the above in whatever way I can and would suggest that the best way to do so would be through a 
similar written exchange. 

Yours sincerely, 


John Staddon 
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COMMITTEEON 

HOMELAND MCUftnY AND GOVERNMENTAL AFf AIRS 


WASHINGTON, PC 20S1D-62B!) 

July 19, 2906 


VTA F,-MATT,Onhn.Staddon@eiiramgroup.coml 


yk. Jolm Stadton 
Head of Stiuctorai Products 
Emiopeaii jyasrican Mvestmehl Group 
6 Dtie Street, St James’s 
London SW1Y6BN 
United Kingdom 


Oear Mr. Staddon: 

ThaMc you tbryaut July 15, 2006, e-mail response to our inquiries. We are sorry that you are 
unable to testtl^ at the hearing. We believe you would be able to provide inforroafion that would 
be very helpful to the Subcommittee’s inquiry. 

Your re^nses were very helpful to our understanding of these matters. The Subcommittee Very 
much rqjpreciates your willingness to answerthe questions and hopes that you will be able to 
clarify a few items and answer additional questions raised by your earlier responses. Given, that 
We are attempting to complete our review offliis matter very shortly, we would greatly appfeeiate 
it if you could provide us with responses to as many of these questions as possible before you 
leave for your vacation on July 24th. 

1 . hi your July 1 5th e-mail you stated that “Euram was involved in seeking the services Of a third 
party eoiporate administrator wifti suitable contacts in the Isle of Man who obtained dse use of 
Barnville and Jackslones for the trading activity in question,” and you mentioned that the 
administrator was Triskelioh, The Subcommittee has information rodicating tiiat Jackstbnes’ 
directors were employees of Trident Trust and/or Sarme Coiporate Services Limited, both of 
which use the same address, which is different from Ttiskelion’s. Could yon please briefly 
expand on your previous explanation and tell us whether Euram perhaps worked through two 
administrators or whether Triskelion may have involved another administrator for Jackstones? 
Any additiotial information you could provide us about these arrangements would be very 
helpful. 

2. Were Bamville and Jackstones used for any business other than transaotions related to the 
POINT strategy? 
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3. & an Augnst 22, 2001 , e-majl to Mr. Wik {attohed), you wrote the Mowing rioout the 
beneficial owna- of Bamville and Jattetoiles: 

Bamyille is owned jointly by Clayoroft Linuted and Balecroft limited, both Isle of Man 
companies:. Jackstones is wholly owned by Same Corpoikte NoiflinbK Limited. Each of 
these corporate ownMs are nominee companies controlled tod administered by two 
separate trustee tod coiporate admiriistation opmations in the loM. I am not at all keen 
on revealing the ultimrte beneficial ownsar. If &ere is persistence on it by HSBC, tbqi I 
guess we oan ceiti^f that the person in question is an eseisting client of Eurani Bank tod 
that we can testify for his reputation and good Standing accordingly. 

It appears that at the time of the e-mail to Mr. WiDc (August 2001 ) you knew flie identity of the 
beneficial owner of Jackstones tod Batnviile and that it was a client of Euram. Who did yOu 
understand to be the henefieial owmec of Baraville and Jackstones at the time of your e-mail to 
Mr. Wilk? 

If yon did not know the identity of the beneficial owner of Jackstones tod Bamville, please 
explain what you memt by this statement to Mr. Wilk in your e-mail. 

Who are ftie two trustee tod corporate administration operations referred to in yotlr e-mail as the 
entitles drat conttblled and administered Clayoroft limited, Dalecroft Limited tod Sanne 
Corporate Nominees Limited? 

4. In April 2000, you engaged in a series of e-mail exchanges (attached) with Mr; Wilk in which 
you urged that die client in a POINT strategy “he fully apprised of the nature of the share trading 
between the two Isle of Man companies.” When Mr. Wilk informed you that the attorney writing 
the tak Opinion (fid not address the nature of die share exchange in the opinion because the 
attorney believed diat “the client should not know how die shares were conteibuted to the SEV,'* 
you replied to Mr. Wilk with the following: 

“I obviously undauttod Lew’s approach, but there is a commercial risk diat both you and 
I knew only too well and (hat is that the client turns round under a certain scenario and 
claims to have been miried as to the natare of the share trading between the two loM 
companies. Speaking for Euram, we either need to know that the client and its advisors 
are aware of how the share trades are cntmed into Or, if this is not possible, then we need 
to understand how it is that there will be no possible come back fi-ora the client at a later 
stage if everything does not to plan.” 

With respect to the cotfespOndence cited above (and attached), please desianbeihe “natore of the 
share trading” diat you are referring to. 

What is it about the nature of the share trading tha you believe is importtot for the client to 
know? 


2 


euram 08 



1146 


■Wtot is .tti6 “certaia scenario" that j^u refa to, which lead a client to claiiB to have been 
misled as to #ie nature of the share trading betweiMi toe two loM eompanies? 

H6W Were yCur coneerns and sii||estions resolved? 

5. As far as Eurani toows, did either Bamville or Jackstones have access to any substantjal 
capital of otoer respufces, other ftan their mutual contract rights arising imda- the slock purchase 
arid Securities lending agreaneiitSj toat would enable them to fulfill toeir Dbligations to each 
other under these agreements? If so, please idoitilh' nnd describe those resouices. 

Please contact me if yon would like further clarification regarding our questions. Thank you 
again for your assistance on these matters and I look forward to receiving your re^oiises. 

Sincerely, 

Laura Stuber 

Counsel to the Minority 

Pennanent Subcommittee on Investigations 


CL/ls 
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— Ot^budM^ge-^ 



Bamrils is oMied |dn% QtsytiM Uiiittsd and Dalecroft L^%|di 6oBi isis al Man companies. 

Jai£s^8e!s«^c%ov«)ed bv^nBCoipQrateNomlnsesLtoited. Esudi of these eoipot^ 
owi^ aie notri^e ctrnipaidte coriitoljad and aMnsastered by two separate ttusSee and 
corpOi^s^biSbafiOn operStons ti the I am not at ail Iceen on revealing fiie uKimate 
tMeficial owner. Ktheraispersistehcecnitby HSBG, thsnlguess wecwtcer%ih2athe 
person in question h art e»$ts^ ctent of Euraih Bank and that we can testify for his reputation 
and goodstrutrrng according^. 

Still tm for nea week? ^ the way, Monday is a bank holiday heis and in the loM. 

Best r^ards, 

John 


EURAMIO 
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"OriginAl Message — 

Tromt John. [lostiltb: john«staddon€euraaanyest.ceral 

S^tr Tuesday, April QA, 2000 Xi:46 AM 
To? Chtaclc Wilk 
Subject: RE?. Point 


1 obviously understand ;«w*5 approach, but there is a coanmexcial risk that 
both you and I know only, too well and that is that the client turns round 
under a certain scenario a:^ claims to have' been aiisled as to the nature p£ 
the share trading betwe^ the two toM conpanies, .Spealdjag for Euraa, we 
either need, to know that the client and its advisors are aware of how the 
s^re trades are entered into or, if this is not possible, then we need to 
understand hpw it is that there will be no possible come back from the 
client at a later stage if everything does not go bo plan. 

Timing sound fine from this side. I will put together a draft .checklist in 
ccnttfiiplation of this. In the menatime, copuld you send me a copy of Lew^s 
Opinion for tits file. 
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gha.pfejB , 

John 

Original Message-^^ — 

Fronts dsucl: Will: [aaiitosCh-ucfcWtgca.cwo] 
S^t; Tnas^y/ 04, 2&D0 7:21 FH 

Tb.s 'John Staddw’ 

Subject: l?Es Point 


Client ready to piocead on ox ^>out 4/15, Lew. Steinberg doea not address 
the share excdianige in lals opinion because according to^ him the client should 
not kava how t^e. shares were contribatd to the SFV. The client is 
introduced to the "product" U>e< the structure) and purtbases it as a 
hi^ yield imrestmaot. 


Hhat dp you think is left to be done to execute a sale- of the 5F7 oh 4/15? 
Should we produce a pre-closing checklist? 

Thanks, 

Chuck 

Original Message-—— 

Frcnn: John Staddbn t^iitpijohn.staddonfieuraminvest.cbxiil 
Sent: Tuesday, 04, 2000 11414 Hi 

To 4 chuckif@qcn.,c^ 

Cc: Rajah PUri 
Subjects. Point 


Chuck, 

Jeff tells ste that ycKi are due to have the client meeting today and I hope 
that all goes well. I imagine that you ^d.11 have a good feel fox timing 
coating out ei it and so I will expect a firm indication from you over the 
next 24hrs as to uhen you will want to pull the trigger. 

Also to that end, 1 )h30W that Chzls has already discussed’ with Jeff the 
matter of us needing sight of the opinion being issued in connection with 
the structure and, if not dealt vdth. in l^e opinion, an assurance that the 
client is fully apprised of the nature of. the shaXe trading between the two 
Isle of Man cpcpanies. Perheps you could let me >aapw when we get sight 
of stapething. 

Thanks., 

Jolm 
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Page 1 of 2 


Stuber, Laura (HSGAC) 

From: Staddon John LON [John.Staddon@euram.com] 

Sent: Monday, July 24, 2006 11:13 AM 

To: Stuber, Laura (HSGAC) 

Subject: Reply to letter dated 20 July 2006 

Dear Ms. Stuber, 

With reference to your letter dated July 19, 2006, 1 set out below responses to the questions you raise. 

1. You are correct. Our dealing was primarily with TriskeHon, who was the administrator for 
Bamville. Jackstones, as you rightly point out, was separately administered by a different 
company, who our records indicate to be Sarme Corporate Services Limited. 

2. We are not aware of other business activities undertaken by Bamville and Jackstones, whether 
between themselves or independently. 

3. As stated in my previous replies to you, we do not have personal knowledge of the ultimate 
beneficial owner or owners of Bamville or Jackstones. What I was in fact suggesting to Mr. 
Wilk in the passage you quote is that if HSBC insisted upon knowing the identity of the 
ultimate beneficial owner(s) of those entities, then I would press for disclosure of their identities 
fiom the Isle of Man administrators. As a hypothetical way to resolve the question, those 
ultimate beneficial owners could then become clients of Euram Bank, which would undertake a 
“know your client” review of them, from which we would then be able to provide an interbank 
assurance as to their reputations and net worth. This never came to pass, and so that process did 
not take place and the individual(s) concerned did not become clients of Euram Batik. We did 
not seek to verify the ownership structure of those entities any further. 

4. The general concern expressed to QueUos in this email (and indeed elsewhere on other 
occasions) was that the book entry nature of the share trading between Bamville and Jackstones 
would be fully disclosed to any clients (or client advisors) to whom Quellos marketed this 
structure. While we were in no position to assess the technical merits of the stmcture and in 
particular the putative results for end clients participating in it, we felt it important that clients 
should be aware of this aspect of the overall transaction, and that any opinion which sought to 
describe results that derived in some way fiom the original share portfolios should address it. 
We were not prepared to accept the risk that the portfolio was described in any other manner, 
or not at all, and which mi^t suggest that the shares were traded on public exchanges. The 
“certain scenario” to which I referred was the potential of a client embarking on the strategy 
without having first recaved this disclosure and thereafter claiming a misrepresaitation of fact. 
Although our records do not indicate how this discussion was ultimately resolved, I am certain 
fliat Euram would not have provided its services without having obtained assurances that the 
appropriate disclosures would be made, and for our part we proceeded on that basis. 

5. As stated in response to question 2, we are only aware of the contractual dealings between 
Bamville and Jackstones under the stock purchase and securities lending agreements. We had 
no involvement in the capitalisation of those entities, nor in any other activity that may have 
generated substantial resources. 
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I hope these responses have been helpfcl to you and the Subconimittee. 
Yours sincerely, 

John Staddon 
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From: 

Sent; 

To: 

Subject: 


John Staddon pohn.staddon@euraminvest.com] 
Monday, July 17. 2000 3:01 AM 
dirish@qaTi.com 
Promissory note 


Importance: High 


Chris, 

I got your message about how you think the additional capital injection into 
Reka is to be structured. The trouble is that I do not see how this can 
work. I had assumed that we would be having a circular funding pattern 
between the Woodglen entities, Reka and Barnville - such that no cash would 
need to actually pass i.e. purely book entry. If I have understood you 
correctly, you are in fact looking for the Reka capital to be invested in 
Euraim fixed income instruments, the proceeds for which presumably could then 
be invested by Eurara in Barnville paper. Unlike the pure book entry affair 
that I had originally understood, this would involve actual funding, balance 
sheet utilisation and a regulatory capital cost, somtehing which we can not 
accommodate in the amounts required for these structures. 

I hope I have misunderstood xnatters, but lets speak when you get in. 

John 


Permanent Subceromittee on Investigations 
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From: 

Sent: 

To: 


Chuck Wilk 

Wednesday, August 11, 1999 3:41 PM 
Jeff Greenstein 



POINT 

STRATEGY.(jOC 


Permanent Subcommittee on Investigations 

EXfflBIT #56a 
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POINT STRATK^r 


Warburg, Dillon, Reed/UBS ("WD3R") packages and sdls a product referred to as a BLOC. A 
BLOC (similar products marketed by competitors include HYPOs) is normally a special purpose 
bankruptcy remote vehicle ("SPY") (that in our case is taxed as a partnership for U.S. tax 
purposes) containing a px^ition in a US. security (that is traded on a stock exchange) that has 
issued a long dated covered warrant or option on the underlying security position. The SPV 
provides a securitized entity in which ownerehip interests are marketed as BLOC unite and 
provide an enhanced rate of return (by coupling the return on the security with the return from 
the investment of the covered warrarU/ option proceeds). BLOCs are sometimes listed on a 
European stock exchange. 

WDR solidte offehore hedge hands to participate in BLOCs by contributing secua^ies held in the 
fun^ inventory to the SPV. The strong demand in Europe for the covo-ed warrant structure on 
U.S. securities enables the fund to receive a premium over the underlying securities value. 

A "Fund" agrees to participate with WDR in the formation of a BIXC. Fund agrees to provide 
securities and sell ownership uaaits in SPV (privately or on an exchange) and WDR agrees to 
package the strategy, purchase the covered warrants for distribution purposes, place the OTC 
derivative securities and assist in the private sale or public listing of the owTiership units. 

AftCT formation of the SPV and contribution of the security by Fund to the SPV, SPV issues long 
dated covered warrants that contain imbedded put and call options with different strike prices 
and maturities and investor security protection in the form of an indenture restriction that if at 
anytime the SPV fails to hold the underlying security the SPV must contain property with 3X the 
value of the underlying security. WDR purchases ti^ warrants for distribution and the SPV 
invests the proceeds from writing the warrants. 

WDR and Fund begin marketing the ownership urtite in the SPV by both soliciting private 
placement and beginning the process of listing on a stodk exchange. 

Quadra Group, LLC ("QUADRA"), that has an existing working relationship with WDR, has 
been approached by WDR regarding assistance in marketing and executing BLOC units to U.S. 
investors. Quadra introduces "TA^^AYER" to the BLOC strategy and TAXPAYER agj’ees to 
purchase, prior to listing on a stock exchange, 99% of the ownership unite if QUADRA agrees to 
purchase the 1% managing member/ general partner iitfer^ in the SPV. 

UBS (the Bank) is introduced , by QUADRA, to TAXPAYER who requests financing to pruchase 
the ownership units. As collateral for providing the purchase financing TAXPAYER is willing to 
provide UBS with a security interest in the SPV ownership units but no other collateral. UBS 
agrees to look only to the SPV owi^ership units provided that contemporaneously with the 
dosing of the purchase of the ownership unite TAXPAYER agrees to contribute additional assets 
to the SPV. Depending on the assets contributed by TAXPAYER (cash versus other marketable 
securities) the additional collateral will need to be valued at between 50 and 100 % of the amount 
borrowed. 

Subsequent to the dosing on the ownership units QUADRA evaluates the economic benefit of 
leaving the covered warrants out in the market and deddes to exadse the imbedded call option 
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and redeem the warrants. After redemption, QUADRA the remaining assets using the 
prudent inv^or standard as modified by the SPV partnersMp/LLC agreement and uiu^tricted 
by the warrant indeifture. 

After evaluating the economic forecast for the perfcamanre of the assets inside the SPV relative to 
the loan outstanding to t}« TAXPAYER and the security interest held by UBS, QUADRA decides 
to liquidate enough securities to make a distribution to TAXPAY^ in an amount sufficient to 
retire the debt obligation and receive a release of the security interest The remaining assets 
continue to be invested. 

Quadra evaluates the tax attributes of each asset held inside the SPV to determine the most 
economically and tax henefidal means of creating enough liquidity to make distribution to 
TAXPAYER. 
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From: 

Sent: 

To: 

Cc: 

Subject: 


Rajan Puri [rajan.puri@euraminvest.com] 
Tuesday, April 1 8. 2000 7:53 AM 
Rajan Puri; 'chrish@qcm.com' 
'chuckw@qcm.com': John Staddon 
RE; Further Revisions to POINT 


Chris / Chuck 

I have just spoken to John and understand that you cill caught up 
yesterday. . .the points in my mail therefore may have already been addressed, 
or are potentially redundant, given the re-work necessary. 

I will get back to you, if necessary, once I have spoken in greater detail 
with John 

Regards 

Raj 

> Original Message 

> From: Rajan Puri 

> Sent: Tuesday, j>^ril 18, 2000 12:02 PM 

> To: 'chrisheqcm.com’ 

> Cc: ’ chuckw0qcm. com' ; John Staddon 

> Subject: Further Revisions to POINT 

> 

> Chris 

> 

> Further to the (fairly garbled) voicemail message I left you yesterday, I 

> am writing in response to your latest mail to John. 

> 

> John is currently in New York (I believe he is back in the office tomorrow 

> - Wedsl9th) ; I spoke to him last night - thoughts/coroments as follows; 

> 

> a) Warrant Document 

> i)Term re call provision on the Option should be 9 months instead of 90 

> days. 

> Fine - rather than send you another draft of the warrant document, it is 

> probably easier for you to make the necessary amendment to the last set of 

> documents we sent you;- 

> 

> ii) Associated warrant Price if Call Provision invoked 

> John consciously excluded element (b) - ie initial subscription price plus 

> 50% of any subsequent appreciation in the price of warrant from issue date 

> to call date - from his draft; this is because we believe this is an 

> unusual term, which is xinecessary given the ’virtual' nature of the 

> warrant issue... the last thing we want to do is draw attention to this 

> element of the structure, by inserting unusual or non-market standard 

> terms into the docximents. 

> 

> If your suggestion re the determination of the warrant price on the call 

> date was singly made to ensure symmetry with the terms of the put 

> provision, it may be wiser to take the offending clause out of the terms 

> of the pur provision as well. 


> b) Creation of Delaware SPV 

> Unfortunately, neither EURAM nor our loM colleagues have the detailed 

> knowledge or contacts to set up the necessary Delaware-based SPV; this 

> will need to be done either by yourselves, or Woody's tax advisors. 


PennapcDt Sobcommirt«»e on Investigations 
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> If you vjould like to discuss any of this, please drop roe a mail, or call 

> me on 011 44 20 7665 8686. 

> 

> Regards 

> Raj 
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Dated 5 May, 2000 


Reka Limited 


US Call Warrants due 2005 


SUBSCRIPTION AGREEMENT 
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THIS SUBSCRIPTION AGREEMENT (the “Agreement”) is made on 5 May 2000, between: 

(1 ) Reka Limited (the "Issuer"); and 

(2) EA iQvestment Services Limited, a company organised under die laws of the Britidi Virgin 
Islra (the "Company"). 

WHEREAS: 

Ibe parties wish to record the airangOTraits between th«n for the issiw by the Issuer of 1000 USD 

covered call warrants due 2005 (the “Warrants", which expressicm whra-e the context so admits shall 

include the Global Warrant (as defined below) to be delivered in respect of them). 

ms AOtEED as follows: 

1. ISSUE AND SUBSCRIPIION 

(a) Subject to ibs terms and conditions of dus Agreement, the Issuer agrees to issue toe 
Warrants on 5 May 2000 or on such later date as toe Issuer and toe Conqjany may 
agree (tite "Closing Date"). The Warrants will be subscribed for at a subscription 
price of US$50,547 pCT Warrant (toe "Sitoscription Price"). 

(b) The Con^jany hereby agrees to subscribe and psy for, or to procure subscriptions and 
payment fer, toe Warrants on toe Gosing Date at the Subscription Price subject to 
the terms of this Agreement 

2. CLOSING 

(a) On toe Closing Date, toe Issuer will issue and deliver to toe Company or to its order 
a duly executed ^obal warrant representing toe Warrants (toe "Global Warrant"). 

(b) Against such delivery toe Company will pay or cause to be paid to toe Issuer in 
immediately available funds toe subscription monies for toe Warrant (being toe 
SubsciiptiMi Price of toe Warrant). 

(c) The Issuer hereby autoorises and instructs such paynMi^s) to be credited to an 
account of toe Issua at the Conqiany (fee “Issuer AccounO* which monies toall 
remain so credited until toe mepiry or exercise by holdoe of toe Warrants (wi a pro 
rata basis m toe case of tmly some of toe Warrants being exmeised) or until toe 
exercise of toe Put Right in accordance wife clause 6 below. 

3. UNDERTAKINGS BY THE ISSUER 

The Issuer undertakes with toe Conpany as follows: 

(a) toe Issuer will pay any s t au y, issue, r^istration, documentary, transactiem or other 
tax^ and duties, inchiding interest and penalties, payable on or in coimecticm with 
toe CTeation, issue and ofTering of the Warrants or toe execution or delivery of tois 
Agreement; and 

(b) toe Issu^ will forthwith notify toe Cong>any if at any time prior to payment of toe 
subscription nKmies to toe Issuer on toe Qosing Date anything occurs which rend^ 
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or may rcndCT untrue or incOTrect in any respect any of the re^ffesentaiioiis and 
warranties attained in clause 5 and will fwdiwith lake such steps as the Con^any 
may reasonably require to remedy and/ry publicise the fact 

4. representations AM) WARRANTIES 

As a condition of the obligation of the Company to subscribe and pay for or procure 

subsCTipticms and paym^t for the Warrant, the Issuer rejrosents and warrants to flie 

Coiiq)aEy tiiat; 

(a) tile Warrants am at the Hate of issue fiilly covered as a result of the ^uer holding, or 
ha^g the unc^nditi rmal right to call for, the Basket Shares (as defined in the Global 
Warrant); 

(b) it is duly incc^orated and validly existing under the laws of the Cayman Islands with 
fiill power and authc^ty to own its assets and to conduct a business; 

(c) all necessary actions, antiK^isaticms, conditions and things (including, witiiout 
itmitafirm, any necessaty filing s, registraticxis and ccmsents) requited te be tal(^ 
given, fulfilled and dme by or (m bel^f of die Issu^ in the Cayman Mands have 
b ef?n , or will be, ti<k en, given, fiilfiUed and dene in coimectira with the issue of tiie 
Warrants on or before the Dosing Date; 

(d) no consent, approval, authewisation, licoice or qualification of or witii any court or 
go^mmental agency or body is required and no other action or thing is required to 
be taken, fulfified or done in relatiem to this paragraph 4(d) which has not been taken, 
fitifiUed or done on or pritM^ to the date hereof by the Issuer for the execution and 
delivery of the Agreement and the issue and distribution of the Warrants and tiie 
performance of tiie toms of the Warcante; 

(e) the miners rcfored to in paragraph 4(d) above do not and will HOC 

(i) infringft, co nflic t witii OT Fesult in a breach of any of the tenns or provisiens 
of, or constitute a default under, the documents constituting tiie Issuer, or any 
indenture, trust deed, mortgage or other agreement or mstnmient to which 
the Issuer ca: any of its sut^idiaiies is a party or by which it or any of its 
properties is bound; or 

(ii) confiit^ with any eiusting applicable law, rule, regulation, judgment, ord^ or 
decree of any govanment, governmental body, administrative agency or 
court, domestic cc fordgn, having jurisdiction ova: the Issuo*, any such 
subsidiary or any of its pre^^erties. 

(f) tills Agreement has been duly autiiorised, executed and delivned by the ksuer and 

valid and legally binding obligations of tiie Issuer enfcaceable in 
accordance with tiieir respective terms sut^ect to the laws of banknqitey and oth^ 
laws affecting the rights of creditors generally; 

(^ tiie Warrants have been duly authorised by the Issuer and, when duly executed, 
and issued will ccmstibite valid and legally binding obligations the 
Issuer enforceable in accordance with tbdr respective terms subject to tiie laws of 
bankruptcy and exho: laws affecting the rights of creditors genially; 
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(h) there are no pending actions, suits or jffoceedings against or affecting the Issuer or 
any of its su^idlaries or any of its prep^es which, if determined adversely to the 

or any such subsidiary, would individuaHy ck* in the aggregate have a matoial 
adverse effect cm the condition (financial <s other), prospects, results of q)erations ot 
genera! affairs of the Issuer on the alniity the Issu^ to p^orm its obligations 
under this Agreement or die Warrants or wMch are otherwise mal^ial in the craitext 
of die issue of the Warrant and, to the best of the Issue’s knowledge, no such actions, 
suits CH* proce^lings are threat^ed or contemplated; 

(i) no stan^ or c^he^ duty is assessable or payable in, and no withholding car deduction 
for any taxes, dnties, assessments or governmental charges of whatever nature is 
imposed ot made for car cm account of any income, regisu^on, transf^ or tumov^ 
taxes, customs or c^er duties or taxes any kind, levied, collected, withheld 
ass^sed by or within, the Cayman Islands in connection with the avdiorisatioo, 
executicm or delivery of this Agreement or with the authorisation, executitm, issue, 
sale or delivery of die Warrants; 

(j) no event has occurred or circumstance arisen which, had die Warrant bera issued, 
migld (or with d^ giving of nc^ce and/or dm lapse of time and/or die fulfilment of 
any t^h^ requirement might) constitute an "Event of Default" as defined in die t^ms 
and ctmiitions of the Warrants; 

(Ic) that neither the Issuer, its afiSHates not any persons acting on its behalf has made (x 
will make offers or sales of securities und^ circumstances that would require the 
registration of the Warrants under die Ihiited States Securities Act of 1933. 

5. CONDITIONS PRECEDENT 

Th^ Agreement and the obligaticms of the Conqiany are ccmditional upon: 

(a) there having been, as at the Oosing Date, no advose change which is material in the 
context of the issue of the Warrants, in die financial or oth^ condition of die Issu^, 
nor any breach of, nor any event rend»ing untrue, misleading or incorrect in any 
material respect, any die warranties of the Issuer contained herein, nor any breach 
by die Issuer of any of its obligations bereund^, 

(b) tbe hsuer holding, or having the unconditional rig^t to call for the Basket of Shares 
(as defined in tbe Global Warrant) on d» Dosing Date. 

6. PUT RIGHT 

(a) If at any time |»ior to the eiquiy of tbe Warrants, the Issuer no lcmg» bolds, (x no 
Icmger has tbe ri^ to call for the Basket of Basket Shares, then tbe Conqiany shall 
have the right (^ **Put Right”) to put back to tbe Issuer all or any Wmants tb«i 
CHitstanding wluch at such time it continues to bold fcv its own account 

(b) In die ov&Dt that the Company exercises the Put Ri^ in acccvdance widi dause 6(a), 
then it shall deliv^ to the Issuer the Warrants in respect of which siK:h ri^ is 
exercised and shall, if appropriate, amend the Global Warrant accordingly. 

(c) In exchan^ for the delivoy of such Warrants to the Issuer, the Issirer shall be liable 
to pay to the Qmipany an amount per Warrant equal to tbe Subscription Price plus 
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interest tl^reon few fee period conm^ncing oa fee Qosmg Date aid ending on fee 
date of delivery by fee Bank at a rate equal to the rate of interest payable on the 
Issuer .Ax^ount, which payment shall be satisried and discharged by fee Cempahy 
debiting the Issuer Account by fee appre^riate amount 

7. INDEMNITY 

Hie Issuer agmes to indemnify and hold harmless fee Company aid its respective directors, 
officers, employees (each an "Indemmfied Person") from and against any and all losses, 
claims, damage, liabiliti^, judgements and expenses (including, but not limited to, legal 
costs and mtpenses) which it may incur, ot which may be made against it caused by or arising 
out of any tweach cw alleged breach of any of fee re|we&entaticwis, warranties, undmtakin^ or 
agreemsnts contained in, ot any cmtificate issued by fee Issu^ pureuant to, this Agreement 
The amnirnt pdd or payable by an In demnifi ed Person as a result of such losses, claims, 
damages, liabilities, Judgmwits or expmises shall inclu^ any legal w cdier ^prase incurred 
by such Indemnified Pereon in connectiem wife investigating (X defending such claim. 

8. TERMINATION 

Tire Company may by notice given at any time {wicar to payment of fee sulwcription monies 
fmr the Wanants to fee Issuer terminate this AgTcemrat if: 

(a) any of the representations and warrant^ cimt^ed in clause 4 shall have been 
untrue in any material respect at the tinK of making tl^reof or shall subsequentiy 
have become untnie in any materi al respect or in the event of &ilure to perform any 
of the Issuer’s undertakings (w agreements in this Agreecoent; or 

(b) on the Closing Date any of the conditicuis specified in clause 5 has not been satisfied 
ac waived by the Company, or 

(c) in the opinion of the Coir^>any, titere shall have been since fee date hneof, any 
change, or any develc^ment involving a laospective change, in naticnal or 
intKnational monetary, financial, political or economic conditions or currency 
exchange rates <x foreign exchange controls such as would in fee view of fee 
Company be likely to prejudice materially the success of the offering and distribution 
of the Warrant or dealings in fee Warrant in the secondary market 

(2) Upon such notice being given, the parties hereto shall be released and discharged from their 
obligations blunder. 

9. GOVERNING LAW AND JURISDICTION 

(1) This Agreement is governed by, and shall be construed in accordance with English law. 

(2) Hie Issuer hraehy agrees for the benefit of the Company that the courts of En^and are to 
have jurisfection to settle any disputes which may arise out of or in ccmn^ticxi with this 
Agimnent and that accordingly any suit, action or proceedings arising out of (w in 
coni^tion with this Agreement may be brought in such courts. 
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IN WITNESS whereof this Agreement has been entered into on the date hereinbefore stated. 



PSI-QUEL 07146 
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(2) Hie Issuer hereby agrees for the braefit of the Company Aat ttie courte of England are to 
have jurisdiction to settle any disputes which may arise out of or In connecticm widi this 
Agreement and that accordingjy any suit, action (x proceedii^ arising out of or in 
connection witti this Agreem^t may be brought in sudi courts. 


IN WITNESS wh^eof this Agreement has been entered into on die date hoeinbefore stated. 

Reka Limited 

By: 



By: Kariem AbddUatif^ Director 


PSI-QUEL 07147 
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THE WAERANTS REPRESENTED BY THE GLOBAL WARRANT (THE "WARRANTS^ HAVE NOT BEEN 
REGISTERED AND WILL NOT BE REGBTERED UNDER THE UNITED STATES SECURITIES ACT OF 1933, AS 
AMENDED (THE “SECURITIES ACT), AND TRADING IN THE WARRANTS HAS NOT BEEN APPR OVED BY THE 
UNITED STATES COMMODITY FUTURES TRADINO COMMISON (THE ■CFTCT) UNDER THE UNITED STATES 
COMMODITY EXCHANGE ACT (THE "COMMODITY EXCHANGE ACT), THE WARRANTS. OR INTERESTS 
THEREIN. MAY NOT AT ANY TIME EE OFFSiED, SOLD, RESOLD, TRADED OR DEUVHiED. DIRECTLY OR 
INDIRECTLY, IN THE UNITED STATES OF AMERICA (INCLUDING THE STATES AND THE DISTRICT OF 
COLUMBIA), ns TERRITORIES. HS POSSESSIONS AND OTHER AREAS SUBJECT TO ITS JURISDICTION 
fTJNITED STATES”) OR DIRECTLY OR INDIRECTLY OFFERED, SOLD, RESOLD, TRADED OR DELIVERED TO, OR 
FOR THE ACCOUNT OR BafltFIT OF ANY PERSON CHS. PERSON^ WHO IS (I) AN INDIVIDUAL WHO IS A 
CITIZEN OR RESIDENT OF THE UNITED STATES; OR (II) A CORPORATION, PARTNERSHIP OR OTHER ENTITY 
ORGANISED IN OR UNDER THELAWS OF THE UNITED STATES OR ANY POLITICAL SUBDIVISION THERKJF OR 
WHICH HAS ns PRJNCTPAL PLACE OF BUSINESS IN THE UNITED STATES; OR (HI) ANY ESTATE OR TRUST 
WHICH! IS SUBJECT TO UNITaJ STATES FEDERAL INCOME TAJCATKJN REGARDLESS OF THE SOURCE OF ITS 
INCOME; OR (IV) ANY TRUST IF A COURT WnHIN THE UNITED STATES IS ABLE TO EJCERCHSE PRIMARY 
SUPERVISIOH OVER THE ADMINISTRATION OF THE TRUST AND IF ONE OR MC®E UNITED STATES TRUSTEES 
HAVE THE AUTHORITY TO CONTROL All SUBSTANTIAL DECISIONS OF THE TRUST; OR (V) A PENSION PLAN 
FOR THE EMPLOYEES, CffFlCERS OR PRINCIPALS OF A CORPORATION. PARTNERSHIP OR OTHER ENTITY 
DESCRIBED IN (II) ABOVE; OR (VI) ANY ENTITY ORGANISED PRINCIPALLY FOR PASSIVE INVESTMENT. TEN 
PER CENT OR MORE Of THE BENBTCIAL INTERESTS IN WHICH ARE HELD BY PERSONS DESCRBED IN (0 
THRCRJGH (V) ABOVE IF SUCH ENTITY WAS FORMED PRINCIPALLY FOR THE PURPOSE OF INVESTMENT BY 
SUCH PERSONS IN A COMMODITY POOL THE OPERATOR OF WHICH IS EXEMPT FROM CERTAIN 
REQUIREMENTS FROM PART 4 OF THE CTFC’S REGULATIONS BY VIRTUE OF IIS PARTICIPANTS BEING NON- 
US. PERSONS; OR (VH) ANY OTHER “USPERSON" AS SUCH TERM MAY BE DEFINED IN REGULATKJNS UNDER 
THE SECJJRITTES ACT OR IN REGULATIONS ADOPTED UNDER THE COMMODlrY EXCHANGE ACT. IN 
ADDITION IN THE ABSENCE OF RELIEF FROM THE CTTC, OFFERS, SALES. RE-SALES, TRADES OR DELIVERIES 
OF WARRANTS, OR INTERESTS THEREIN, DIRECTLY OR INDIRECTLY IN THE UNITED ST ATES O R TO. OR FOR 
THE ACCOUNT OR BENEFIT OF US. PERSONS MAY CONSTFIUTE A VIOLATION OF UNITED STATES LAW 
GOVERNING CC»lMODmES TRADING. CONSEQUENTLY, ANY OFFER. SALE. RE-SALE. TRADE OR DELIVERY 
MADE, DIRECTLY OR INDIRECnLY. WITHIN THE UNITED STATES OR TO. OR FOR THE ACCOUNT OR BENEFIT 
OF A US. PERSON WILL NOT BE RECOGNISED. 

REKA LIMITED 
The fTssuer”) 

GLOBAL CALL WARRANT 
In relation to 

A Basket of Basket Shares of Ompanies in the US Technology Sector due 5 May 2005 

This ^obal warrant (the “Global Warrant”) represents a duly authorised issue of 1000 
warrants (file “Warrants” and each one a “Warrant”) in relation to a Basket of Shares of 
Coirqjanies in the US Technology Sector due 5 May 2005. The Global Warrant is subject to 
the attached toms and ctmditions (the “Conditions”)- 

The Global Warrant shall be governed by and construed in accordance wifli English law. 

In witness whereof this Global Warrant has been executed by Reka Lirnited as a deed poll and 
delivered on file day and year first below written. 



Address: P.OBox SllOdSMB, GRAND CAYMAN 


1 
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EA Investment Servfces Limited 
C/o Citco Building 
WicUiams Cay 
PO Box 662 
Road Town, Tortola 
British Virgin Islands 


Reka Limited 
West Bay Road 
P.O.Box 31106 
Grand Cayman 
Cayman Islands 

Dear Sirs, 


Dated effective the 6* day of June 2000 


We refo* to the 10(K) covered call warrants issued by Reka Limited on 5 May 2000 relating to a basixt of shares 
in various US tedmology companies (die “Warrants”), ^ of vrfiich were sul^ribed for by EA Investments 
Limited pursuant to the terms of a subscription agreement of die same date (the “Subscription Agre^^f ’). We 
dso refer to die sale by Reka Limited of the Basket Shares to J^kstones Limited, whidi we believe took place 
cm 5 June 2000 (the “Sale Date”). 

Capitalked terms not oth^^se defined in this letter shall bear the same meanings given to them in die 
Subscription Agreem^t and/or in the Global Warrant 

The purpose of diis letter is to condim diat 

(a) on the imderstandii^ diat die Warrants are now uncovoed as a result of such sale to Jadcstones Limited, 
we Iteve immediately exercised our Put Ri^t widi respect to all of the Warrants outstanding (all of 
which continue to be held by EA Investments Limited as of today's date); and 

(b) die Issuer Account as of today's date is credited with $50,547,000 (being the sum of die subscription 
monies for the Warrants) together widi $314,514.67 accrued interest (giving a total credit balance of 
$50,861,514.67). 

In the excise of the Put we hereby deUvo* all of the Warrants to you and relinquish in full any diture 
entitiemeDt with respect diereto and, in accordance with clause 6(c) of the Subscription Agreement, shall 
fordiwith treat die payment by you for swdi Warrants as haying bear satisfied by us debiting in full the total 
amount cunently standing to toe credit of die Issu^ Account (including accrued interest). 

This letter shall be gov^ed by and construed in acccadance wito Englito law. 

Please indicate your acceptance of the above by signing and returning to us a cc^ of this letter enclosed for diat 
purpose. 


You m^c^ly, 


For and on bdialf of EA Investment Services limited 



id agreed 




id on behalf of Reka Limited 


pprmaneat Subcommittee OP Investigations 

EXfflBIT #56d 
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£A Investmerrt S^vices Limited 

CHcoBi^dir^ 

i^ddtatns Cay 

P.O. Box 662 

Road Town. Tortola 

British Virgm l^ds 


statement of Account 
Quarter ended 30 Jurw 2000 
USD Cfient ^xanmt 
Stateunoit > 001 


Reka United 

Wist Bay R(»d 

P.O. Box 31106 SMB 
Grand Cayman 
Ca^an Istends 






iTradeDate 1 

{Value Date I 


l^t 1 

laSdii 1 

lU^Ba^^ce 1 

Oi-Apr-00 

01'A4)r-00 

Balance BrougM Fonvard 



0.0D 

054Aay-00 

05-May-00 

Transfer Incondng Funds 


50,547,000.00 


31-May-OO 

31-May-OO 

Interest to 31-May-2000 


0.00 



06-Jun-00 

Wire Transfer - A001 

S}.te1 .514.67 



3D-Jun^ 

30-Jun-00 

Interest to 30- June-2000 


O.M 

(314,514.67) 

30*Jun-00 

SCkhnvfX) 

Total Debits / Credits 

1 50.B61.514.67l 

1 50347,000!^ 





Dosing Balance 


1 (314,514.67^ 


Certified as correct by: 




Director, on behalf of 
EA investment Services limited 
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EA Investment Services Limited 
C/o Citco Building 
Wickhams Cay 
PO Box 662 
Road Town, Tortola 
British Virgin Islands 


Titanium Trading Partners LLC 

1 9 Mount Havelock 

Douglas 

Isle of Man 

IMl 2QG 

November 16, 2001 


Dear Sirs, 

We refer to the 1000 covered call warrants issued by Titanium Trading Partners LLC on September 1 1, 
2001 relating to a basket of shares in various US technology companies (the “Warrants” or “Global 
Warrant”), all of which were subscribed for by EA Investment Services Limited pursuant to the terms 
of a subscription agreement of the same date (the “Subscription Agreement”). We also refer to the sale 
by Titanium Trading Partners LLC of the Basket Shares which we believe took place on November 13, 
2001 (the “Sale Date”). 

Capitalised terms not otherwise defined in this letter shall bear the same meanings given to them in the 
Subscription Agreement and/or in the Global Warrant. 

The purpose of this letter is to confirm that: 

(a) on the understanding that the Warrants are now uncovered as a result of such sale, we have 
immediately exercised our Put Right with respect to all of the Warrants outstanding (all of 
which continue to be held by EA Investment Services Limited as of today’s date); and 

(b) the Issuer Account as of today’s date is credited with $345,273,000 (being the sum of the 
subscription monies for the Warrants) together widi $2,148,365.33 accrued interest (giving a 
total credit balance of $347,421,365.33. 


Permanent Subcommittee op Investlsations I 
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In the exercise of the Put Right, we hereby delivex a!l of the Warrants to you and relinquish in full any 
fiiture entitlement with respect thereto and, in acconfence with clause 6(c) of the Subscription 
Agreement, shall forthwith treat the payment by you for sudi Warrants as having been satisfied by us 
debiting in full the total amount currently standing to the credit of the Issuer Account (including 
accrued interest). 

This letter may be executed in counterparts, each of ^^ch shall be deemed an original, but all of which 
together shall constitute one and the same instrument 

This letter shall be governed by and construed in Jttcordance with English law. 

Please indicate your acceptance of the above by signing and returning to us a copy of this letter 
enclosed for that purpose. 



Accepted and agreed 


For and on behalf of Titanium Trading Partners LLC 
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EA Investment Ser>nces limited 
Citoo Building 
Widdiams Cay 
P.O. Box ^ 

Road Tovm, Tortola 
Bridsh Virgin Islands 


Stat»nerd o( Account 
Period eroded 31 DecaTd>er 2001 
USD Account 
Statenent-OOl 


TtoniumTratfng Palners LLC 
19 Mffijnt Hav^odc 

Doi^tas 

IsleotM^ 

IM1 2QQ 





iTrade Date 1 

iVakie E^tet 


f^t 1 

loredii 1 

lUSD Balance 1 

1-JiS-OI 

21-S^1 

16-Nov^)1 

1&44OV-01 

1-JU-01 

21-S£^1 

16-Nov-OI 

16-Nov-OI 

Balance Brought For*^ 

Tranter Incon^ Funds 
WraTrsn^-AOOl 

Merest to 16-NOV-2001 

347.421,385.33 

345,273,000^)0 

2.148365.33 

0J» 

345373,00030 

(2,148,36533) 

0.00 

31 -Dec-01 

31^0ec-01 

T(^ Debits /CrerSts 

1 347.421.365331 

1 347.421.365331 





C^o^ Balance 


i 0.00 k 


Certified as correct by. 


Director, on b^lf of 
EA Investment Services Limited 
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Company number 


089809C 


THE COMPANIES ACTS 193 1 TO 1993 

Form of Annual Return of a Company having a Share Capital 

(c^er lhan a company limited by guarantee) pursuant to sections 107 and 340 of die Compames 
Act 1931 (asam^ed) 

Annual Return of BaravUle Umhed 


made cp to the 12th day of Fdbmary 2001 
being die company's return date 

The Address of the Registered Office of the Company is as follows : 


19 Mount Havelock 

Douglas 

[sleofMan 


Sectiim 1 


Principal trade or business earned on by the company since the last annual return (or incorporation 
if lJus IS the fust annual return) 

INVESTMENTS 


Is there a non resident company declaration or a certificate under section 9 (2) of the Non Resident 
Company duty 1 986 in force in respect of the C ompany 
If the answer to the last quesUon ts YES 

(a) has the central management and control of the company been m die Isle of Man at any time smee 

the last annual return (or incorporation if this ts the first annual return) N/A 

(b) has the company derived any income from any property, trade, business or other source m the Isle 
of Man since the last annual return (or mcorpotation if this ts the first annual refum)N/A 


Has the company been a stakeholder as defined in section 20 of the Ttroeshare 
Act 1996 at any time smee the last annual return date, or, if no annual return has 
been previously delivered, at any time since mcorporatton'’ 

If die answer to the last question is YES and the ctmrpany is a company limited by shares 

(a) has the company issued shares fully paid up m cash of the mimmum 

nominal value requited by section 109(3BKa) of the Compames Act 193 P N/A 

(b) does the company hold indemnity msurance fw such sum and m reqiect of such 
liabilities as are specified in section 109(3B){b) of the Companies Act 19319 


Total amount of mdebtedness of the Company m respect of all mortgages and charges of the kind which 
are required to be registered with the Registrar of Compames 


Presented by 


mm 


Triskdion Trust Company Limited 
19 MOUNT HAVELOCK 
DOUGLAS 


(5ENERAL REGISTRY 1.0 M 

COMPANIES REGISTRY 


INITIALS 

DATE 

FILED 

c 



CoSecPac 


Permaneut Subcommittee on Investigations 
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Annual Return of BarnviDe UmSted 
made up to the nth day of February 2001 
Authorised Share Capital 
£ 2000.00 IHvided into :> 

2000 ordinary Shares of £1;00 

1 Nurriber ol shares of eKh class tsken up lo the dale of this retwn 

2 Number of states of each class issued sutyect to payment adidlv in cash 

3 NundKT of sham of each class tssu^ as fully paid up for a contidention Mber than eadi 

4 Numberofshansot each dass issued as partly paid up fora comidention 
other than cadi and the extent to which each such shaie s so paid up 

5 NumbCT of shares (if any) of each elass issued at a discount 

6 Amount of discount on the issue of shano which has not been written off 

7 Amount per ^lare called up «i number ei shares of etch clast 

S Total amount of calls itMived tfuludmg payments on application and allotinem 

9 Tot^ amount (if any) speed to be consideted as pud on number of shares 
ofeach class issued as fully paid (or consideration athn than etsh 

Ib Total amount (if any) agreed to be considered u pud on number of shares 
ot ea^h class issued as partly pud for eonsideratiofi Mhcr than cash 

1 1 Tout amount ot calls unpaid 

12 Total amount ol sums (ifany) paid by way of commssion m respect of any 
shares or debenuires 

13 Total amount of the sums (if «iy) allowed by way of disemmt ui respect of 
anv dcbuitures sum the dale of (he last annua] return 

14 Total number of shares ot each class forfntcd 

15 Total amount pud (if any! onshares (orfetted 

1 b Total amount ol shares for which share warrants lo bearer are outstanding 

17 Total amount ot share wamnu to bearer surrendered since bwt renm 

17a Total amount of share wamnti to bearer issued UKC last rcuim 

18 Number of shares compruedm each Shan warrant to bearer, speettjnngoi the 
case of wananis of di^nent kinds, particulars of each kind 





CoSecPac 


SectioB 2 



AiBOBst^hare 

Number 

Cia» 



j 

ordinary 



2 

ontmary 



Nil 




Nil 




Nil 




Nil 


k 

1 00 

2 

wdmary 

1 

200 


ordmeiy 


Nil 

Nil 

Nil 

Nil 

Nil 

Nil 

Nil 

Nd 

Nil 

Nil 

Nil 


\y invitatiDn to die public lo sufasenbe for 
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Annua] S^tiint of : Barn'^e Limited 


Section S 


made np to the 


12th day of February 2001 


Folio in 

Name »id Address 

O! 

mer ri crs 


List of past and presest members 


Number of sh<ttes or 
amount of sf ocL held 
by tn exKbng w iembef 
■I <bte ot return 


Parhculin of flares transferred smce the dale of the last 
return, oi. tn fee case of the first letum. of fee incotporeuon 
of fee company hy(t)peiscRi5«ifeoaresUliinenfeeis atdfe) 
persons who have ntsed u> be members 


rLAYCROFT CUyooft Limiled. 19 Mount HavebcV, I 00 

Douglas, isle of Mu 

DAl^ROTT DaletJoft Ltniited, 19 Mount Havelock. I 00 

Douglas UleofMan 


Nunfeer (a) 

ordinary 

ordinary 


(bj 


Remarks 


m ap M 

CxNTRR 

CoSecPac 
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Annus] Return of : Barnville Limited 


Section 4 


ronde up to the 12th day of Febmary 2001 
Pamculars of the directors of the cofn|»ny at the date of the return 


Name 

Address 

Mr Paul Moore 

Crofton, West Baldwin. Isle of Man, IM4 SET 

Occupation c^vlered Accotntant 
Natfonaiity Bntish 

Name 

Address 

MS Ann Kicholson 

26 Meadow Crescent, Ashbourne Park. Bra^ian. Isle of Man 

Occupation Comfnny Adnnnistretr 
Natfonaiity Bnush 

Name 

Address 

Mrs Pamela Ann Young 

Crook Veg, Glen Road, Colby, Isle of Man 

Occiqiation Chvtered Accountant 
Nanooality Mans 


The Seartary/Secretan^ of the company at dte d^ of dus reoim 
Name Mr Paul Moore 

Address Crofton, West Baldwin, Isle of Man, 1M4 SET 


I/We certify this return isdjjoifoompn^s & 4 

(Signature) y' 

(State whether Director. Manager or Secretary) 


CoSecPac 
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FINANCIAt SUPERVISION COHMISSION 
ISLE OF MAN 

barnville united 
B9809C 



The Rnaneial Supervision Commission certifies that the above mentioned company was 
incorporated on the 1 2* February 1 998 and it has continued in existence since Aat dace 
to the present time. 

The present officials of the company are: 

Directors 

Crofton, West Baldwin, Isle of Man IM4 SET 


Paul Moore 

Ann Nicholson 16 Meadow Crescent, Ashbourne Park, Braddan 
Isle of Man 


Pamela Ann 
Young 

Secretary 

Paul Moore 


Cronk Veg, Glen Road, Colby. Isle of Man 


Chartered 

Accountant 

Company 

Administrator 

Chartered 

Accountant 


Crofton. West Baldwin. Isie of Man IM4 SET 
The present Registered Office is situate at 19 Mount Havelock Douglas. Isle of Man. 
There are no documents on the file relating to the winding-up or striking-off. 

There are no mortgages registered on the file. 

This 30th day of November 2000 

Assistant Sup»*visor 
Companies Regfsoy 

>Kn^:ll3ciD&nitt^onctsualncd above is OiIaai&onidoeiiiBcasregisteiHloa die public tKard as dud^iB 
sfibe sianmaiy Bud is subject to change. 



Permapent Subcommittee op iDvestieations 


EXfflBIT#57b 


8 [IZ/SX NO 6148} IgOlO 
ra it. -SI 
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Company number 095 5 8 1C 

THE COMPANIES ACT 1931 TO 1993 

FORM OF ANNUAL RETURN OF A CCMPANY HAVING A SHARE CAPITAL 
(other than a co!i 5 >any limited by a guarantee) 



Presented by Trident Trust Company (1 O M ) Limited 
Our Ref JKH/JACKLI 

NOTE * This Return must be signed at the end by a 
Director or by the Manager or Secretary of the Company 


1 DOGUN'Ei.T PH! -■"i'lED 

IN'^AL 

1 'Ml c 
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PAGE 2 SHARE CAPITAL DETAILS 

Hominal Share Capital GBP 2,000.00 - 

Divided into 2,000 Ordinary shares of GBP 1.00 each 


1 Hunger of Ordinary shares taken to the date of this return 

2 MuBfcer of ordinary shares issued subject to payment idiolly in cash 

3 Runner of shsies of ea;h class issued as fully paid up fee a 

consideration othei than cash 

4 Hui^c of shares of each class issued as partly paid up foi a 
consideiation other than cash and e>tent to which each such share is so paid up 

5 Nuinber ot shares (if any) of each class issued sc a discount 

6 Anount of discount on Che issue of shaies which has not been 

written off at the dace of this return 

I Amount per share called up on nuinber of Ordinary shaies 

8 Toral amount of calls received including peyments on application 
and allotPAent Ordinary shaies 

9 Total w8:<unc (if an/i agreed to be considered as paid on nunbei of shares of 
each class issued as Cully paid up for a consideiation otherwise than cash 

10 Total eewunc (if any) agreed to be considered as paid on cuaber of shares of 
each class issued as paitly paid up Cor a consideration otherwise than cash 

II Total aoKnmt of calls unpaid 

12 Total amount of sums (if any) paid bi w</ of coaMiiesion m leapect 
of any shares or debentures 

13 Total amount of sums (if any* allowed l*y way of discount in lespect 
of any debentures 8iA<'e the date of the last letum 

14 Total nunbee of shares of each class foifeiced 

15 Total amount paid iif any) on shares foi felted 

IS Total amount of ahaies for which share warrants to bearer aie outstanding 

n Total amount of share waicancs to bearei issued and surrendeied 
respectively since the dace of the last return ISSUED 

SURAEMDERED 

II Number of shares ewmprised in each shste warrant to bearer, specifying 

in the ease of variants of different kinds, psiticulars of each kind CLASS 

NUfOER 


1 

Nil 

N/A 

N/A 

fi/A 
GSR 1 00 

GBP 1 OO 


N/A 

N/A 

Nil 

N/A 


N/A 

Nil 

N/A 

N/A 


N/A 

N/A 


R/A 

N/A 


Certificate to be given by a Private Conipany 

I certify that the Con^any has not since the date of the last Annual 
Return issued any invitation to the public to subscribe for any shares 
or debentures of the company 


(signature) 


^(sVi ifte w n e tft qf Director^ 


oe e yeea eyf 
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Pa^icuiars of Che directors ol tae ccrnipan/, at the date of the anniial return 
WAME. KATT^^WALTTY <■ OCCUPATTCW _ AOCTIESS 


Coidoo John Mundy 
I 1 eland 

Lharteied Accw-ntant 

Richard Scott 

British 

Pconomist 


48 Selbcurne hri/e 

Douglas 

Isle of Kan 

rbe Old Fasrnhouse 
Queens Road 
?5it St Mary 
Isle of Mon 
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ISLE OF MAN 
JACKSTONES LIMITED 
9558IC 

The financial Supervision Commission certifies that the above mentioned company was 
incorporated on the 18* April 1 999 and that it has continued in existence since that 
date to the present time. 

The present officials of the company are: 

Directors 

Gordon John Mundy 48 Selbourne Drive, Douglas Chartered 

Isle of Man Accountant 

Richard Scott The Old Farmhouse, Queens Road Economist 

Port St Mary, Isle of Man 

Secretary- 

Gordon John Mundy 48 Selbourne Drive. Douglas. Isle of Man 

The present Registered Office is situate at I2'|4 finch Road, Douglas, Isle of Man IMI 
ISA. 

Tltere are no documents on the file relating to the winding-up or striking-off. 

The last Annual Return on the file is dated 28* April 2000. 

There are no mortgages registered on the file. 



This 30th day of November 2000 



Assistant Supervisor 
Companies Registry 

NOTB; The fafiamaiim ceotHined above is afen ftwa documents registefrf on Aa ptABe tecrfaj 
Qf die nuamuy uidis sidijectio diange. 



GdecfMqn 




200 @ 
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I Frhk aiudKWffli" ^ 

Sent Wednesday. August 22, 2001 924 AM 

To: Brian Hanson 

Sul^eet FW: Ownership 

teep IMS lor our records but do NOT forward to HSBC. They approved the deal tttS morning 

withoiit ttiis idomialon. 

Chuck 

— Original Message — 


Smt Wednesday. AuguS 22. 2001 9:16 AM 

To: ‘Chuck Wnif 

ajbjeot F€: Ownership 


Bamvffie b owned Jointly by Claycrolt Umilsd and DalecroR Umled, both Isle ot Man com^inies. 

Jackstones is wholly owned by Sanne Corporate NomlrreesUmiied. Each of these corpcrraie 

owners are nominee companies conirolted and adminsistered by two separate in^tee and 
corporate administration oparalions 'm the loM. t am not at ail keen on reveaBng the ultimate 
ben%ial owner. K ftere is persistence on It by HSBC, then I guess »re can certify that the 
person in question is an extedng client of Euram Bard: and that we can testify for his reputation 
and good standing accordingly. 

SflII on for next week? By the way, Monday Is a bank holiday hers and in the loM. 

Best regards, 

John 


— Origin^ Massage — 


[Sent: Tuesday, August 21, 2001 623 PM 

ITo: ‘John.Staddonasuramgroupcom’ 

I Subset RE: Ownership 


Lets give them corporate shareholders first and sea H they ask for more- 


Permanent Subcommittee on Investigations 


EXHIBIT #58 


PSI-QUEL 08905 
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Account H: 


HSBC«> 

AccoTont Application - Business Accounts 

D Certificate of Deposit □ hscred Money Director Account 

□ Busines Dl^ot for Profit Savings OOther_ 


Redacted by the Pemianent 
Subcommittee on Investigations 


O Savings 
Account Titlei _ 


□ Not for Profit NOW 
Barnville Limited 


DCortJorioon B^^milcd Liability Company 

□ Trust 

□ Estate 


D Not-For-Profit Corporation 
O Sole Proprietorship 


□ Partnership 

0 Umneorporated Association 

□ Other 


Client 

p^,-nvi11e Limited 


Legal address- 
19 Hour*’ Havelock _ 


Street 

jrniiolas. isl e stu- 

Mcm«g oiiress Of different from legal eddress oboe): 


As. Aftoug' 


TcK^thone olClr, - CXgrtll Fw: oi - bn E-mail; 

BUsiness-Wtnoal RevenuessS too, eoo ^^No. of Employees: _0 Yearn in Business: ^ 

Principal Business 0«ner(~s): c . rtof T resE 

pftc-fcA-cg-r LTD. — SBy> 

Ninte 
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On-ners and Auif'onzed Signers: 



: Name \ 

- D(ie/?osilion \ 

SSN 

pate of Birth 

Photo ID 



.nnt.g~ejiyt- 



□ DL or D PP 

2_ 


V\,0^'rrr,i 



0 DL or 0 PP 


&iltg£rbr^ 



□ DLot QPP 






0 DL or D PP 






0 DLot OPP 

_6 





0 DLoi DPP 





D DLdt OPP 






D DL or □ PP 

9 





0 DL or OPP 


Account Information 

Purpose of Account: ^-CiL.O>!L>^^T fi*/!- -SCAv g ^TbCJLL 

?^n..g3 

Source of Initiol Deposit: 

Type: 


personal theek, MC.) 

Description! 


(drvwce, transmiDwi bank.Mhei idouifyini denjlsy 


Ajmount: S 


(from bpenlMfu. Isanilm wdown, recent ok of teamAtt. ft«l ctcaie, eltj 
Expected Month^ Account Acltviiy: 

Average Balancfcl.S_i 2.£<UZ> * — 


! 

1 DEPOSITS 1 

M 

IDollar Amount 

Cosh 


S 

Cheeb 


S 

nitres 


s 


WITHDRAWALS 

« 

Dollar AmosDt 


S 


s 


s 


rj?«enbc anv unusuai expeevw sccuum v’^-6- iwicigM 

^ evjtf.Ae-jff’ 'hJ 'T<- v>vxifi. i*j TEX0M>-OLe*.»»f sTtocjt< 

TN^ f4<£.<L *rUL. o.scrQ c^tTty^ 5T>XX<. f 

"QV^ F uv-» "Tttc Ay<--c«.«"«'*r To — fes 

-r vAg- ftrvj^c^ SftxM tg<uv^ r\te- MA ^ACgr / emt^ fwbngr y . 

tseu-kC MO t"W^> too.ooo/oao . 3 TflA^VtTx*-^ "DnAf A HeMV 

J certify that thejjlfw=»^atjon provided oi^s application is mte and conrecl to the best of my knowledge. 



Pnni ft»ltK insTT iltc~ 
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To RusseJSchreiber/HBUS/HSBC@HSBC/O^ERICAS 
cc 
bcc 
Subject 

• Bamyille and Jackstone are Isle of Man entities owned by a bust with mutual board members for both 
entities. Ultimate, members of the Quellos Group and some offshore partners are controlling 
shareholders of ttirae two entities. 

• Bamville buys entities with lasses that existing sharehoiders can not use the tax deductions, ie foreign 
entities with investment losses in the US equrty marlcets but can not write off the losses . They 
warehouse these losses until a buyer is located that can take advantage of the situation. 

• Jackstone will short the stock holdings in the entities purchased by BamvPIe as a hedge and entered 
a stock borrowing arrangemertt with Bamville to secure the short position. 
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Additional 
information on 
Principieis) or 
Beneficial Owner(s} 
of Account 


Reeommendaiion 

C/ienO 


Existing Clients 




fe f*rifictpls^Befie/ic$al O^mer 


rteme hrtmijMhnefttiul 


Mm>( Prmcfle/Benr/ieuil OwKc 


This corporation Is well Icnown lo me and is hereby recommended as a poieniial client of the Bank. • 


This corporation is not well known lo me. However, based on the above referral, I hereby 
recommend the account as a potential client to the Bank. 


This corporation has had an exisling relationship with the Bank since 

related account number Based on the account performance to 


date, i recommend that we open an account. 

✓ 


Pn-panr 0..i» ' 

^ i 

Signoture l>uK i 

Strictly ConMenlial • ■ - ' . 
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HSIBC 

IX I, ,„_„irfedbyBankforeachindividn»lprincipal,fi(luciar)r,ac.]* 

INDIVIDUAL. INFORMATION - KNOW YOUR CLIENT 


Relationship Tiilo: — 

Name -'n-'dividual: /-/7 

Residence Address: 


Home Telephone No.; 


Cusiodiu Any-tft-l^ci Trust Senior 


rs- R^fifncUl Owner 3**PartyTnisiee 

For non-U S persons: Confirmed with client that hc/she is nol politically cowicctcd. 


|■Trusl Benericiary 


Photo Idontificalion: U.S. Driver’s Liconst 

iPlKf k|ibk verifiri eoW^ 

CUent Background 


Passport Other (describe): 


N^wlnh^UotoSlMinion SI-5 Million $5-10 Million $10-50 Million >^^0^1!!^ 




from his/her business/occupation. . 

II Rioieaih^. nulariwia lie 


Other 


Source of 

^j9f7/L /i^a' /4 y4?£r‘/''7^/^. — — -^o/i — ^ 




Sources of Cash 

rrfh, W '•'•"I ‘ ■■■ 




7oV^/^? 


signalurc 


Dale 


Date 


Preparer S)i ronioratJoctt. LLCj. Ptrwenhipj. 01 Trusts), serve as (nvnm'sweial paiwrt, you win need *e KYC infonnawt* and 
•K noomdividBaii ti »• ^ ^ orjinaaiKio savcnin » iht indiv.duil owners This fwiri not lequiicd f« publicly owned 

PoeumcBiaiion ro»efnin| in»« 
eoiporatioiu 
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IlSBCm 


Note 

22 Aug 2001 1025 


From: 

TMe: 

Wort^foup: 

To: Robert Treanor, etal 


George Wendler 

Senior Bose President 

ra^BDomesBcLeotfing Support 


Tel: 

LoCatKKK 

Mea^ZK 


(1212)5256065 
452 SthAve. Floor 03 

5770 


Subject: NON-CIB GROUP: HAIM SABAN FAMILY GRCXiP 

^yi 




Forwrarded toy George Wender/HBUS/HSBC on 08/22/2001 1025 AM* 


CrfSHinTLE@HSBC 
22 Aug 2001 1520 


Sent by: Lindsey I^LLOW@H^C 

To: George Wendler 

cc: lain Stewart, etal 


Our Ref. GHQCRF011680 Your Ref: 

Subject: NON-aB GROUP: HAIM SABAN FAMILY GROUP 

Dear George 

NON-CIB GROUP: HAIM SABAN FAMILY GROUP 
BORROWER: SILVERLIGHT ENTERPRISES LP - GRADE 2 

We concur, subject to your approval and the points raised by Russell Schreiber in his note dated 
22 August 2001 . IdeaUy we would wish that Saban guarantee the transaetbn from the outset; 
this should be attenqited albeit on a best endeavours basis. 

Yours sincerely 



PL Hargreaves 

Group Financial Risk Controller 

pkh^k 
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Appendices 

I Background pages 

n Entities 

a. SilverlighlEnteiprises.LP pages 

b. Saban - Consolidated page 8 

c. 5161 Corporation - pageio 

d. Titanium Acquisitions pageii 

e. Titanium Trading Partners, LLC page 1 1 

in Collateral Analysis page 13 

rV Transaction 

a. Conditions Precedent page is 

b. Cash Flows on Settlement page is 

c. Ownership Diagram page 16 

d. Results page 16 

V Liquidation Analysis if planned Disney Acquisition Fail. 

page 17 

VI Stock Basket Liquidation 

page 18 
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L Background: 

QueUos is a financial and tax advisor specializing in families with wortii in excess of $200 million. HSBC 
have been working wife Quellos for the past few years. Quelltw handles, as an example, tiie financial matters of 
James D. Wolfensohn, President of the World Bank and a HSBC Private Client Quellos has been advising Mr. 
Saban for the past tiiree years, especially in tax planning. 


Haim Saban is well known for Introducing Poww Rangers to the US MitertainmMt market He is originally 
from Bgypt aod immigrated to Israel, where he became a concot prMnotcr. He lost a lot of money after 
promoting a J^ancsc Band to tour Israel, which coincided witii *e Yom Kippur War. Subsequently, he 
moved to France where be started [Moducing thane songs for TV shows. In 1980, Saban moved to Los Angeles 
and began ore^ing sound trades for cartoons and producing low budget animation cartoons. He l^er met up 
wWi a Japanese friend from die ifi-fated Israel tour who became successful in the Japanese diildren's swial 
programs. Through this connection, Sdian started Saban Entertainment Inc. and in 1993 began to produce a 
series of children’s show ‘Tdighty Morphin Power Rangers” whidi became an overai^ suc^s drawing over 4 
million viewers daily and the highest r^ed weekday show in most key diildren’s demographics. Saban made 
$70 fnillH Mi in revenue for die first year and $10 million in prOax profit With die enormous profit obtoined 
from the Power Rangers programs and licensing of consumer products, Saban acquired 49 intei^ in Fox 
Family netwesks whh News Corp as co-owner. Saban also has an agreement widi News Corp., which gives 
him the option to sell his 49.5% ownership of Fox Family to News Cop. News Corp has three choicer, a) to 
buy Saban’s stake in cash, b) bring in a partner to buy Saban’s rtake or c) sell the entire operation. Saban has 
exercis ed his option recently and News Corp has decided to sell the entire nctwoifc. A purchase agreement has 
been signed in which the nOwork will be sold to Disney fa $ 53 billion ($33 billion cash, assumption of dd>t 
$2.1 billion). 

Kfr. Saban is expected to receive S 1.584 billion cash from the sales proceeds. As part of his investment 
program, to gain diversification and to minimize his capital gains tax, Mr. Saban has discussed with many tax 
to seek expat advice. At the suggestion of his attorneys and Quellos, Mr. Saban will be purchasing 
an ofi^ore entity, Titanium Trading Partners, Inc. which had mbstantia! capital losses tM he can use to offset 
his ca p it?! frmn die sale of FFW. To stnicture this transaction, Silvcrli^t Enterprises L.P. , a Saban 
femily partna^ip will need to borrow $730 million to purchase Titanium. 
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QueDos has come to HSBC to execute an aims length transaction. Quellos' stated criteiia have 
been a ‘fijl sendee bank" and price. HSBC has competed successfully against Bank of America 
and UBS for this business. 

As pait of the approval of the deal, it is agreed that 

- both Haim Saban and Quellos wBI acknowledge that the transaction is an arms-tength 
bansacSon. 

- Saban counsel s^ acknowledge that this is an aims-length transaction. 

Our infiouse counsel will opne that HSBC is actfog at arms length and that HSBC is not a 
promaler of the transaction. 

- HSBCs out-side counsel as chosen by legal, tentatively Ken Chin of Bingham Dana 
(previously known as Richards O'Neil), will provide an opinion of counsel stating that HSBC is 
not a promoter or sponsor of this transaction, rather an arms length counterparty. 

The folfowing is a dialt of the disclaimer prepared by HSUS legal; 

Rclationririp Between Parties 

Each piuty lepresems to the other party i» the date on whicb it enters into the Transaction that: 

(A) Noa-Reltance. Each party is acring for its owrt account, has made its own independent 
decisiem to enter into the Transaction turd has determined that the Transaction is appropriate or proper 
for it based upon hs own judgment and upon advice from such advisers as it has deemed necessary. 
Each party agrees and acknowdedges that h is not relying on any communication (written or oral) of the 
other parly as investment advice or as a recommendation to enter into the Transaction and specifically 
agrees and acknowledges dtat information and exptanation relating to the temu and conditions of the 
Transaction shall not be considered investmeitt advice or a recommendation to enter into that 
transactiott. No communication (written or oral) with the Transaction shall be rleemed to be an 
assurance or guarantee as to the expected results, benefits, outcomes or characteristics (economic, tax or 
otherwise) of the Transaction. 

(B) Asscssmeirt and Understanding. Each party h crqtable of assessing the merits of and 
uitdeistaiuls (on its own behalf or through independent professional advice), and accepts,, the terms, 
ermditions arid risks of the Transaction. Each party is also capable of assuming and assumes, the risks 
oftheTransactioiL 

(Q Status of the Parties. Neidier party is acting as a fiduciary or an adviser to the other party in 
respect of the Transaction. 

Bamville and Jackstones prior to de^ 

• Bamvilie Unuted and Jackstones Limited ate Isle of Man companies each owned by a trusj^ 
with mutually overlapping boards. Both Bamville and Jackstones are Investment Companies 
orgarnzed and managed by EURAM Advisors, an SFA regulated kivestroent advisor. EURAM 
Advisors is a subskfiaiy of EURAM Bank AG from Vienna Austria. The Bamville and 
Jackstones boards are different enough so as not to be considered controlled by the same 
person or group of persons. 

- Amongolherbusinessines, EURAM Advisois, using amorq other vehicles Bamyfile and 
Jackstones, creates and ananges transactions with insStutional arid high net-worth clients. 
Some existing cfients cannot us€^ost^ tax deducSorts. They warehouse these losses unta 
a buyer is located who can take advantage of the ^tuaSon. In this way, the clients can recoup 

' some of the losses. Saban, through h'is advisor Quellos, is one such person. 

- Once Bamvlle purchases an entity with the shares, Jackstones w9 short the stock holifings 
'into the market In tius manner, the net position of Jackstones and Bamville are Rat To 
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secure the shwt posifion, Bamville lends -the ^ares that it owns through Titwiium to 
Jackstones. 

At derf Hiception, Jackstones owns 99% of Titaratffn Tradmg Parttiers. EURAM Advisors 
oums 1% and is the managing menibw of Titoiiiffn Tr^fing Partners. Tttaiium Tradir^ 
Partners ovms (ttirough purchases of trther entities) a portirfto of US shares witit substantial 
tax losses. 


Quetlos and Saban: 

QueBos has devebped Saban as a dient over the past three to foiM" years ss Saban’s pr^ile 
has risea AddffionaBy, Saban k known to the US Domestic Private bank through other 
cTients. Queltos is now Saba's prindpal financial and tax advisor. 

As an arms tength transacfioa HSBC does not have a comptele knowledge of the tax 
treatment add is not Saban's tax advisor. However, acccirrfing to ^formation pro^ 

Qudbs, tile lo^es in tiie stodc basket in TitanhjmTratfing mostly offset the gains in FFW. 
shares moved mto Titanium AcqiBsHions and finally into Titanium Trading. Internally to 
Ttianium Trading, there woub be zero tax due at finb of sate of FFW. The basts ki Trtanium 
Jtoqusitions wil be the sum $690 miUton paid fcx Acquisitions and the cxigina) bads of the 
FFW. Thus, tax is deferred unfil Titaruum Acquisttions te Bquidated. Once again, tiiis is 
infonnation provided to HSBC by Quetos. HSBC has never had a conversation about taxes 
with Saban. 

The deferral of -$700-750 million for 5 to 10 years is the econortwc benefit that provides 
Quefios with its fee, Assurnng a risk free rate on triple tax exempt municipal bonds of 3.75% 
smnudly compounded money frir five years on STtXJ.milTion, QueBos would save Saban -$140 
ntiUion after tax over five years. 
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RusseBSchrabeilHBUS/HSBC To Maiy PanJHBUSmSBCiiHSBCAMEraCAS 

09;t3C001 07:12 PM cc Albert YitfHBUS/HSBC@HSBCAMERICAS 

bcc 

Re: SBvetSght Enteipnses. LP. 

Subject 

3 


In right of the maiket situation, the stodt maritet will only reopen on Monday 9/1 7/01 but it may not be 
feasible to purchase $760 mniionrf stocks and execute the collar transaction of this size until a few days 
later when the maiicet is settled. However, to meet business purpose and tax code requirement, 
Sihrer^ht must be funded by 9717/01 before vre can have the collar in place. Should the simulaleous 
purchase of fl>e shares and the collar not be executed by 9/30/01, the loan will be due and reiaid in full. 
Approval is thus requested to allow funding of the loan on 9/17/01 (suyect to pr^er documentation) with 
the funds being placed in a collaterarized account in name of SiVerlight Enterprises , 1_P. untS the collar 
can be executed. Since the loan wiB be fully secured by cash placed in an overnight money maiket 
account controlled by HSBC, approval is recommended. 


Mary Pan 


19:04 


To: AlbeitYu, etal 

•Subject: S9vertightEnt^rises,LP. 


In light of the market situation, the stock market will only reopen on Monday 9/17/01 but it may not be 
feasible to purchase J760 million of stocks and execute the coBar transaction of this size unfit a few days 
laterwhen the market is settled. However, to meet the tax code requirement, Silverfight must be funded 
by 9/17/01 before we can have the cottar in place. /Approval is thus requested to aBow funding of the loan 
OTi 9/17/01 (subject to proper documentation) with the funds being placed in a collateralized account in 
namecrfSilverBght Enterprises, LP. unfil the coBar can be executed. Since the loan wiB be fully secured 
by cash placed in an overnight money market account controlled by HSBC, approval is recommended. 
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Brian >HaDson ^ 

From: Chuck Wilk 

Sent: Thursday, August 23, 2001 7:25 AM 

To: 'Barrie, John’; Phillips, Lana; Chuck Wilk; tiob Jason @ ia.kirkland.com’; 

’mkrane @ earthlink.ner 

Cc: Smith, Bizabeth Ann; Lois, Carla; Badami, Heather Rheiner; Jeff K. Feinglas; Brian 

Hanson 

Subject: RE: timing issuesRevised Checklist 

First, the opening sentence is Incorrect. We will close the bank loan and purchase of Titanium 
before 8/31/01 . This gives us time to distribute NewCo (Titahium Acquisition) contribute Hiam’s 
FFW stock to NewCo/Titanlum and make the S election effective September 1 , 2001 . 

The clock is ticking but I know we all work better under pressure. 

Feel free to contact us with any questions or concerns. 

Regards, 

Chuck Wilk 

— Original Message- — 

From: Barrie. JoRh fmaTfto’iiiBa'mSBivan^wBicoml .i j : : li 

Sent: Thursday, August 23, 2001 6:07 AM 

To: Phillips, Lana; ‘cwilk@quellos.com’; ’bobJason@la.kirkland.com’; 

’mkrane @ earthllnk.net’ 

Cc: Smith, Elizabeth Ann; Lois, Carla; Badami, Heather Rheiner 

Subject: RE: timing issuesRevised Checklist 


Matt - as I believe you are aware, current bank plan is have to loan and 
acquisition of Titanium occur on August 31 - this poses some timing issues 
and planning thoughts regarding timing of redemption of Sabans’ Interest in 
Silverlight and effective date of S election - from a tax standpoint, I 
think Silverlight ought to hold neivco with Titanium at least a day or two to 
establish factually its ownership interest (important for basis shift) to 
better avoid argument that ownership is transitory and could be ignored on a 
step transaction argument - as you know IRS will have that argument in any 
event but I think It presents a little better picture if there is some 
actual ownership time as opposed to all of the transactions oocuring on 
3l”. If we delay redemption that effectively puts effective dale of S 
election on October 1 instead of September 1 - that one month as a C 
corporation may not be all that bad from a optics and filing perspective 
(something we should discuss and weigh the pros and cons) - assuming Fox 
stock is transferred to newoo following redemption and down to Titanium - 
gain on sale of Fox will match - more or less - loss on sale of Titanium 
assets - any nominal gain or loss will be reported on a C corporation 1120- 
without a passthrough - which might have interest from a filing perspective 
• if any net gain - it would be taxed at coqjorate rates and not individual capital gain rate - and 
any loss might be trapped in the corporation - further - if any net gain - that would create E & 

P which would have to be eliminated as a dividend (double tax although should be nominal) 
for the S election to avoid 1375 issues (and potential loss of S election after 3 years) but that 
should not be a big deal - your numbers should show what anticipated difference between 
Fox gain and sale of loss securities will likely be - on a more costlier note - if transaction is 
challenged and IRS were to be successful in not allowing offset - then all of Fox gain could be 
taxed at corporate rales - 35% vs. 20% individual capital gain rate - with no basis Increase in 
corporate slock - other option would be to speed up bank closing and aquisition of Titanium 
a couple of days - to say August 29 
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• and then distribute newoo to Sabans on August 31 - so ttiere could be an effective S election 
beginning on September 1 - assume Fox stock would still be contributed downstream to 
Titanium so that gain and loss will be matched at partnership level and any net gain or loss 
will flow up to Sabans 

Lastly, we should discuss document execution timing - 1 assume you have - or 
are about to have - all of Silverlight restmcturing In place - do we have a 
redemption agreement for Sabans' interest and have determined redemption 
price and amount of interest (all or partial) that will be redeemed 
1 am available to discuss at your convenience - John 

John P. Barrie 
Bryan Cave LLP 
700 13”' Street MW Suite 700 
Washington DC 20005 
202-508-6051 
202-508-6200 (fax) 
ibarrie @ hrvancave.com 
cell -202-262-381 4 


I prom Philbps Lana _ ^ ^ ^ . — 

I Sent: Monday, August 20, 2001 2:51 PM 

|to: ‘cwilk@quellos.com’; 'bobJason@la.kirkland.com’; 

‘mkrane@ear1hlink.net’ 

I Cc: Barrie, John; Smith, Elizabeth Ann; Lois, Carla; Rheiner, Heather S. 

Subject Revised Checklist 

«File:631t01!.DOC» 

Chuck, Matt, and Bob: 

Attached Is a revised checklist of the corporate documents our office has 
drafted to date. Please let us know which of these documents you prefer 
to review so that we may email them to you. We are still waiting to 
review drafts of the lending documents, so please forward them on to us 
once you receive them. 

We would also like to begin the process of applying for California 
qualification for Titanium Acquisition Corp. (TAG) and Titanium Trading 
Partners LLC. We will need the original signature of Haim Saban on the 
TAC document, so I will need to coordinate with Matt on how to get this 
done. 

We look fonivard to hearing from you. 

Regards, 

Lana M. Phillips 
Associate 
Bryan Cave LLP 

Tel: 212-692-1894 

email: lmDhilliDsQhrvancave.com 
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Brian Hanson 


From: Chuck Wi!k 

Sent: Friday, August 24, 2001 1 0:1 5 AM 

To: ’Banie, J(^n’; Brian Hanson 

Subject: REt Purchase Agreement 


I thought the portfolio was an attachment to this agreement. If ft is not 1 see no problem including purchase date with stock 
contributed. 

Chuck 

— Original Message — 

From: Barrie, John [maitto:|pbarrie@ bryancave.com] 

Sent: Friday, August 24, 2001 10:07 AM 

To: cv\rilk@quellos.com 

Subj^Dt RE: Purchase Agreement 


further thought -on contribution agreement - should info noted below be included either as an attachment or additional item 
for appendix? 


— Original Message — 

From: ^uck Wilk <cwilk@quellos.com> 
Sent: Friday, August 24, 2001 1 :00 PM 
To: Barrie, John 
Cc: Smitin, Elizabetti Ann 
Subject: RE: Purchase Agreement 


John, 

They will not rep to US tax basis. They do not keep US tax books. What 
they will do Is produce accountants letter/report as to the purchase date of 
the securities. Since they are all market traded securities knowing the 
purchase dates gives you the original cost basis. 

chuck 

— -Original Message — 

From: Barrie, John (maifto:lpbarrie@ bryancave.com] 

Sent: Friday. August 24, 2001 9:51 AM 
To: 'cwilk@quellos.com’ 

Cc: Smith, Elizabeth Ann 
Subject: Purdiase Agreement 


Chuck - would purche^e agreement be a good place to add a repAftrarranty 
regarding tax/cost b^is of securities that will be in Titanium - maybe add 
to 4 - Vendor Warranties - at end (H) Tax basts of Portfolio is a set forth 
in Schedule attached hereto, 

John P. Banie 

Bryan Cave LLP 

700 13th Street NW Suite 700 

Washington, DC 20005 

202-508-6051 

202-508-6200 (fax) 

Jbarrie@bryanGave.com 
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emul 

John P. Barrie ^ Hanson, Chris M. Hinita, Chudc H. WiDc 

Titaranm FteBlabUt^ - Jolm, 

At Ihe request of ChudK vrak, 1 have attached the MIovring ffle detailing varions promabajty srenarios for Tltanhnri Trading Partners ILC based on a 

120 day period. 

TT« profitaMhty *owr\ is ti»e resuh of purd»arir^ a bariart with a pundiase price trf $09465500 and collarmg it by purchasing a hdly dcwn side 

protected 100% put opticm and selUr^ a caB optitm wifli a strike price of 1C8%. The net cost of the coBat is $24,962,2^ It riiouid be rtcrted tittt the collar 
pricing was provided by HSBC and is only indicative piking. i^Sual cxecutkm piking is likdy to change from fe exairqrk drovm. Theterniofflie 
is 120 da^ and the coDar unwind rallies reflect the value of fte collar at expirafron frar e^ given proStabfliity scotario. 

Oder fees included in die analysis indude financing costs $43^,400. a loan fee of $l,O00JXl0 and a structurii^ fee of $7,600,000. 

Returns are calculated based on die sum of the costs of the cedlai, financir^ loan fee and stnchaing fees as a percentage of die net gain/ ^oss) for eadi 
Annaalized returns are cmnpnted by periodically compoundii^ the die given perk^ returns. I.elu5etheup5% scenanoasan 

exampfe: 

C24,962,271) 

( 43 ^, 400 ) 

(7,600,000) 

p7,925,671) 

(3.447,39Q 9.09% -30.29% 

I hc^ dds gmaO makes yoar review somewhat more sui^fified. However, if you have any questions regarding this anafysis, please fed free to ^ve 
aqrself a call at 613-6732 or Onidc at (2D6) 613-6751- 

Thanks and regards, 

Brian 
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Brian Hanson 

Prom: Phillips, Lana [lnplullips@BfyarOave.cm)] 

Sent: Tuesday, SepAember 04, 2001 6:53 PM 

To: Brian Hanson (E^natt): ’ar{an.sh^d)@euramgroup.com’ 


Cc: 

Badanti, Heather Rheiner 


Subject: 

Revised Ccxisents 




== Redacted by the Permanent 

PI 


Subcommittee on Investigations 

61rn3Wl.DOC 

«61 m304! .DOC» 



To alt: 


Attached are the revised consents reg^duig Titanium Trading Partners LLC - 
ttiese incorporate most of Arf^’s suggestions. Two things I did not include 
are: 

(1 ) These 4 consents were drafted in one document to make thwi easier for 
us to keep track of. Unfortunately, when ttiey were drafted Oiey were not 
done in any particular orcter, so that \Mien you open the whole document to 
print, the order of the consents inside seems a bit confusbg. Sorry about 
this. I’d rather not indicate the sequence of these documente In ti^elr 
titles because tiie creation and ownership of the LLC by Bamvilie and EAICS 
must be completely Independent from the later transfer to and ow«ship by 
TAC and 400^ Showtog a clear sequence seems to betray that independence. 


When these dcwuments are sent to be executed, we will place lh«n in conect 
order and give explicit instructions as to the order of signing. To make 
your review easier for now, I have included boxes tn the upper right-hand 

comer stating ’DRAFT - Document This should also make it more clear 

for purposes of distributing these consents around for approval. Once weVe 
received final approval, we will take off toe "DRAFT" legend ar>d send out 
final copies for signature. (I will also be sure to take off the dociHnent 
number from these docs.) 


( 





Please let me know if this poses a problem for anyone. 

(2) Regarding Arfan’s comment regarding the 'Letter Agreement/Consent 
Bamvill/EAICS’ in his email dated yesterday (T ues.) - Because our 
operating agreement now says that EAICS Is recei>4ng Its membership Interest 
in exchange for investment management services (rather than mjmaging member 
services). It seems no longer appropriate for this consent to state that 
EAICS is getting its 1% interest as the managing memb^ andtax matters 
member. fiJ&o, because toe Operating Agreement explicitly ^lls out what 
the members are getting in exchange for their LLC interests (t.e., Bamvflie 
is contributing portfolio, EAICS is ccmtrlbutlng investment services). It 
seems inapprc^rlate to Include any of that information In tois consent. 

Again, please let me know ASAP if anyone disagrees. I know that both Arfan 
and Brian need to circulate toese, so I will IMMEDIATELY incorporate any 
(toange you feel necessary. I will also be available to sit in on a caJ) if 
we need itl Heather might be available, as well? 

Arfan, If you anticipate changes, go ahead and emetil me and ! wM make the 
changes as socm as I get to the office. 


Thank you, 
Lana 
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email 

EHzabdhA.Siniai Oiad:H.Wilk 

Bet^, 

1 have a mseting with Mr. Saban Ute Tuesday in LA. I nalize yon have not yet ctanj^eted yonr review of Matt's materialB buf would ai* reastmaWe to 
assume (and I am Euze Haitn wiB ask) the o^nnicm shcMild he dote by the end cl Jane? I also realize &iat this is jsredicated cm an agreouent on scope 

and price and dte deliveiy by us of cert^ maleriais and docoments yaa need to review. (he way if the li^ of documents you want to see is cear^iled 
by Tuesday I can take it to LA wi& me. 

Regazdiv 

Chuck 
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Frcnn: Chuck Wilk 

Sent Friday, December 17, 1 999 6rl 6 PM 

To: *m!c^i3el@2iIttia.com‘; ^romanc^^ha.com* 

Cc: tarry SdieinfeW 

Subject POIhrr trade 


Update on Status of Trade: 

i had a meeting tilts lA^ek wttii Lew Steinberg of ^avatii Swalne & Mo(»e to tinaiize the draft of the o^^lon and to 
review the economics of the trade. All is moving forward and Lew Is attemfAIng to have a draft o^nion for our re\riew in 
tiie next tv«) weeks ^lolidays permitting). Jeff Gr^nslein Is rewewirrg the curraif econcwnic model and after receh^g 
his comment we ^iould te able to deliver, after the hofidays. an economic mod^ . We beGeve that after revievring the 
merits of tills brade ycur vrill condlude, as have, that this trade both economically and structuraly (Uianks to Cravath's 
inpxit) is mcxe robust tiian the oth^ trades ki the marketF^ace. If this timeframe does ncft meet yot^ (^actives (ide^e let 
us know and wq vriii atler^ to accelerate the process. Have a safe and happy hc^ay season and we took forward to 
meeting in earty ^K)0. 

Regards, 

Chuck Wilk 
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From: Christopher Hirata 

Sent: Tuesday, April 25, 2000 8:04 PM 

To: 'jstaddon@attglobal.net' 

Cc: Chuck Wilk 

Subject: POINT 


importance: High 


John, 

Mr. Johnson is ready to pursue the POINT strategy and would like to wire funds (|x>S5ibly Wednesday, April 26ih) and 
sign documents (possibly on Thursday, April 27th}. To accomi^ish this, we will need the wire instructions necessary 
for the purchase of the SPV Q.e. the bank account for the lOM Company). Also, If tomorrow (Wednesday) you 
prepare and sign the necessary documents they can be Federal Expressed (overnight) to Mr. Johnson's ofHce (or 
alternatively, Quadra-New York) for signature on Thursday. Based on current maiicet volatility it will be benetidal to 
sell the SPV as soon as possible after the shares are transferred to the SPV and the long-dated Warrant is issued. 
We vrill simultaneous with the purchase put the collar in place 0-e. long put short call) (we assume the same wiring 
instructions will apply for the net collar payment?). If you have any suggestions to try to expeditie this process please 
let us know. Also, we have been attempting (unsuccessfully) to fax a draft opinion to you. If you could contad Pam 
Mattys (206-613-6700), she will attempt to deliver the opinion to you. 

During our phone conference with Lew Steinberg, we conduded that on 12/31/00 we would have a portion of the loan 
balance outstanding, we would have the SPV purchase (which poses an issue as how to purchase without cash) an 
instrument equal in value to the outstanding loan balance (and if possible v^h an interest rate exceeding the loan 
interest rate-this too poses a dilemma) and that there would be no put right of set-off or any other device that would 
limit the borrower's/Woody's obligation to satisfy the loan. 1/01/01 or thereafter things can change. 

Wocxiglen t, LLC will be purchasing the majority of the SPV (we believe 99.9%), and Woodglen I, Inc. will be 
purchasing the remainder (0.1%). We will verify the exact figures tomorrow. 

The documents should be sent to the following address: 

Mr. Joel Latman 

The Johnson Company, Inc. 

630 Fifth Avenue, Suite 1510 
New York, NY 10111 
PH: (212)332-7500 

Please contact Chuck and/or me If you have any questions. As always, thanks for all the assistance. 

Regards, 

Chris Himta 

Quadra Custom Strategies, LLC 
Phone: (206)613-6700 
Fax: (2(») 613-6713 

This message and any attachments may contain confidential information and is intended only for the individual or 
individuals named. All electronic mail sent to or from this address will be received by Quadra Finandal Group, L.P. 
ex’ an affliiate's electronic mail system and is subject to retention and review by someone other than the party to 
whom such mail was addressed. If you are not a named addressee you should not disseminate, distribute or copy 
this electronic mail. Please notify the sender immediately by electronic mail if you have received this electronic mail 
by mistake and delete this electronic mail from your system. Electronic mail transmission cannot be guaranteed to 
be seoire or error-free, and may be arrive later than intended, be intercepted, corrupted, or contain viruses. The 
sender therefore does not acceiA liability for any errors oromisdons in the contents of this message which arise as a 
result of defects due to transmission. This message is provided for informational purposes only and ^outd not be 
construed as a solidtation or offer to buy or sell any securities or related finandal instruments. 
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From: Jeff Greenstein 
Sent: S^tember 1 1,2000 05:28 
To: 'Andrew J Robbins'; Chuck Wilk 
Cc: Larry Scbeinfeld 
Subject: RE: 

Andy - let me knew how you want to foflow up on this. I am ai Hawafi this week but will be readjaWe. Unfortunately there is no 
way to play fte downward move in the portfoPo. Adcfitionally even if there was this would contradid the whole busing purpose 
fw purchasing the SPV in the first place. 1 will coonfinate Hirata so we can get fihe potential companies for ttieir input Also 
Norm has a cal! Monday am vnth Bank America to keep that process moving 


Redacted by the Permanent 
Subcommittee on Investipatinri c 


Frofn: Andrew J Robots 

Sent: Ttiesday, September 05, 2000 826 A 

To: Chut^VWIq<lenCkeenstein 

Ce: Larry Scheinfetd 

Subject: 


I spoke with Leslie Levine and Rick Bronstein today. Rick s^ he was comfortable with what he reviewed and LesPe said 
tiiat they were basically ready to go. Rick would Pke to see some revised pricing on the collar and profitaWHty scenarios 
given ttat he knows that the we are not in the same market as we were In April. Do we need to ^ak with Cravath to be 
certain as to where to strike the call in order to provide ertough econotr^cs or do we already know fills? They also asked 
whether they could create some profit potential on the down ade of the coUar if they want^ to take a bet on the short side 
any ttioughts? Can we forward them a Pst of positions to review to perhaps customize their basket? 


I reiterated a drop dead date of September SOfii although given their present dispensation for getting the deal done fiife 
should not present a problem. 
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CpeAVATH, SWAINE 5t MoORE 



ROB.ERT S. mnCIND . 

OAVib o, attowMwooe 

THOMAS R. BROMC 

ALL£H FINRELSON 
RONALD S. ROLFS 
PAUL e. SAUNDERS 
DOUOLA5 D. SROAOWATER 
ALAN e. STEPHENSON 


STUART W. SOLO 


JOHN E. BECRBOWER 



lUCHARD W. CLART 
WtLUAM P. ROSERS, JR. 
JAMES D. COOPER 
STEPHEN L. aem>ON 
DANIEL U NOSLCV 
SIWeeRT M. SHAW 

JAMES C. VMDELL. > 
ROBERT H. BARON 
KENAN J. SRCHAN 


Worldwide Plaza 
825 Eighth Avenue 
NewYopK, NY 10019-7475 


telephone: (ZI 2 > « 74 -I 000 
facsimile: IZIZ) 47«-3700 



writer’s direct dim. number 

(212) 474-1804 


W. CLAYTON JOHNSON 



Lems R. STEINBERO 
SUSAN WEBSTOI 
mLUAM M. WIDEN 
TIMOTKT e. MASSAO 
DAN/tO MERCADO 

JOHN T. «AmiEV 
PETER T. BARSUR 
SANDRA c. souwreiN 

PAUL MICHALSIB 
MICHAO. S. OOLDMAN 


sEORse w. aiucic, jr. 

RIOIARD HALL 
ELeABETH L, CRATER 
JUUE A. NORTH 
STEPHEN L. BURNS 


MEMORANDUM FOR R. W. JOHNSON, IV 


POINTS 


Augfust 29, 


Enclosed please find an executed copy of the 
Cravath, Swaine & Moore tax opinion with respect to the 
above -referenced transaction. 

Best regards . 


Alyssa F. Wolpin 


Robert W. Johnson, IV 
c/o Joel Latman 

Johnson Company, Inc. 

630 Fifth Avenue, Suite 1510 
New York, NY 10111 


Ends . 
387a 
BY HAND 
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JEFFREY A. SMITH 
ROBERT L TOWNSEND, B 
mUJAH J. WHELAN, B 
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Cfjavath, SwAiNE 5c Moore 



D. COUJell KIRKNAM 
MICHAEL L 5CHLER 


a. ROBBtHS nCSSUNO 


nUNCIS P. BAMRON 
RICHARD W. CLART 
WILUAM P. ROSERS. JR. 
JAMES D. COOPER 



ROBERT H. BARON 
lOSVIN J. GREHAN 


Worldwide 
sas Eighth Avenue 
New York, NY 10019-7-475 


Xi RINCWIIUAU STREET 
LONDON EC4R MU CNOIAMD 
TQ.EPMONe: 44.Za>-«S>-K>00 

FACSIMILE: 44-xaT-a«»4 iso 


TELCPHOMC: SI 


WRITER'S DIRECT DIAL NUMBER 


ROBERT I. TO«UN$CHO. B 
LEWIS R. STEINBERO WRLUAM J. VMeLAN, ■ 


THOMAS e. RAPPERIT 
MICHAEL S. CeLOMAN 
OEOROE W. BIUCIC. JR. CHRISTINE BESHAR 


August 29 , 2000 


Ladies and Gentlemen: 

You have requested our opinion regarding the U.S. 
Federal income tax treatment of a U.S. investor ("Investor") 
who purchases a limited liability company membership 
interest under the following circumstances (the "Proposed 
Transaction") . 

Our opinion is based on the Internal Revenue Code 
of 1986, as amended (the "Code"), the Treasury Regulations 
thereunder, judicial and administrative authority as of the 
date hereof, and the factual assunptions set forth herein, 
changes to any of which could affect the analysis and 
conclusions stated herein. 

Proposed Transaction Structure 

Investor proposes to purchase a 99.9 percent 
membership interest in a non-U. S. limited liability company 
("SPV") taxable as a partnership for U.S. Federal income tax 
purposes.^ SPV was formed by a non-U. S. investment fund 
("Fund")’ to serve as a bankruptcy remote vehicle for 
issuing out-of-the-money covered warrants (the "Covered 
Warrants") to persons unrelated to Fund or Investor on a 
basket of publicly-traded stocks issued by various U.S. 
corporations.^ Fund transferred shares of the stocks 


^ A 0.1% membership interest in SPV will be purchased by 
a U.S. investor who is related to Investor within the 
meaning of Section 318 of the Code ("Related Purchaser") . 

2 A 0.1% membership interest in SPV is held by European 
American Corporate Services Limited ("EACS") . 

^ Fund utilized SPV to issue the Covered Warrants because 
its implicit credit rating was insufficient to enable it to 
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comprieing the basket! (the "Stocks") to SPV prior to the 
issuance of the Covered Warrants. The Covered Warrants have 
a maturity of five years and a strike price equal to 
150 percent of the aggregate trading price at the time the 
Covered Warrants were issued -af- thfe Stocks a ■ The indenture 
with respect to the Covered Warrants provides that SPV must 
at all times bold either the Stocks or, if SPV holds less 
them all the Stocks (such difference the "Unhedged 
Position") , other marketable securities witfe-an-aggregate 
fair market value equal to at least three times the fair 
market- valwe the DIdi ed ged Position. Prior to the sale of 
the SPV membership interests to Investor, SPV hedged its 
economic exposure with respect to the Covered Warrants by 
holding shares of the Stocks . 

The Covered Warrarats are callable by SPV pursuant 
to exercise of a call right (the "Call") and are puttaible by 
the distribution agent (the "Distribution Agent") for the 
Covered Warrants pursuant to exercise of a put right (the 
"Put") .* SPV will hold the aggregate premium received with 
respect -to the issuance of the Covered Warrants in a 
collateral account until the Put and Call lapse or are 
exercised. Amounts held in the collateral account are 
invested in short-term money market securities (the 
"Collateral") . 

Siibsequent to Fund's purchase of the Stocks and 
prior to Fund's transfer of the Stocks to SPV, the aggregate 
trading price of the Stocks declined and Fund/SPV has an 
unrealized loss for U.S. Federal income tax purposes in the 
Stocks . Fund now wishes to terminate its economic exposure 
to the Covered Warrants and the Stocks and capture the bid- 
ask spread created by the Covered Warrants . Therefore, Fund 


issue the Covered Warrants directly. SPV is one of several 
special piirpose vehicles that Fund has created, or intends 
to' create, in order to capture the bid-ask spread created by 
issuing covered warrants with respect to various stocks. 

‘ The Call has a 9 month maturity and a strike price that 
varies directly with the aggregate trading price of the 
Stocks. The Put has a 9 month maturity and a strike price 
equal to 100% of the initial premium for the Covered 
Warrants plus accrued interest on that premium, provided, 
however, that the Put will expire upon the Distribution 
Agent ' s placement of the Covered Warrants with third party 
investors . The terms of the Covered Warrants require SPV to 
notify the Distribution Agent prior to exercising the Call 
if and only if the Distribution Agent has not yet placed the 
Covered Warrants with third party investors. 
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proposes to sell 99.9 percent of the total membership 
interests in SPV to Investor. Concurrently, Related 
Purchaser will purchase 0.1 percent of the total membership 
interests in SPV from EACS. At the time that Investor 
purchases the membership interests, SPV will hold the Stocks 
and the Collateral and will be earning a money market return 
with respect to the Collateral.' 

Investor intends to finance its purchase (the 
"Purchase") of the SPV membership interests through a loaui 
(the "Loan") from Fund.' The Loan will be recourse to 
Investor.’ However, provided that SPV holds collateral 
having a fair market value at least equal to 100 to 200 
percent (depending on the natiire of the collateral) of the 
outstanding principal amount of the Loan," Fund will, in the 
event of a default, look first to Investor's membership 
interests in SPV for satisfaction of the outstanding 
amounts . 


At the time of the Purchase, it is anticipated 
that SPV will hedge some of its downside risk with respect 
to the Stocks by entering into a 125-day collar (the 
"Collar") ." The counterparty to the Collar may be Fund or a 
party related to Fimd. The spread between the strike prices 
of the put and call that comprise the Collar will be between 
5- and 11 percent of the current aggregate trading prices of 
the Stocks.” The term of the Collar will be for a period 


' We assume that the Stocks are non-dividend paying. 

' Related Purchaser intends to finance its purchase of 
its SPV membership interests with a loan from EACS. Quadra 
Capital Management, L.P. ("Quadra"), an experienced money 
manager, would likely assist Investor in arranging the Loan. 

’ We assume that Investor is credit- worthy . 

® This collateral will be in addition to any Collateral 
held by SPV with respect to the Covered Warrants, as 
described above. 

" The Collar can be cash- settled or physically settled, 
at the option of SPV. 

” The put will have a strike price equal to 100% of the 
aggregate trading price of the Stocks at the time the Collar 
is entered into, and the call will have a strike price equal 
to 110% of the aggregate trading price of the Stocks at the 
time the Collar is entered into. 
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substantially less than the term of the Covered Warrants. 
Therefore, if the Collar expires. Investor will again be 
fully exposed to downside risk with respect to the Stocks 
for the remaining duration of the Covered Warrants; if the 
Covered Warrants expire unexercised. Investor will bear full 
economic upside and downside exposure with respect to the 


If some shares of the Stocks have appreciated at the 
time Investor enters into the Collar such that the fair 
market value of such shares (the "Appreciated Shares") at 
that time is greater than their adjusted taoc basis. Investor 
might be subject to the "constructive sale rules." Under 
the constructive sale rules, a taxpayer who holds an 
appreciated "position" in a stock, partnership interest or 
debt instrument and enters into certain enumerated hedging 
transactions is generally treated as having disposed of such 
appreciated position in a taxable transaction. I.R.C. § 
1259. Note that § 1259 only applies to trigger the 
recognition of gain, and cannot be used to accelerate the 
recognition of a taxable loss . Although the constructive 
sale rules do not currently apply to the ptirchase or sale of 
options as part of a collar transaction, the Internal 
Reyenue Service is granted authority to issue regulations to 
encompass transactions that essentially eliminate 
substantially all of the taxpayer's risk of loss and 
opportimity for income or gain with respect to the 
applicable appreciated position. I.R.C. § 1259(c)(1)(E); S. 
Rep. No. 105-33 at 126 (1977); H.R. Rep. 105-148 at 442 
(1997) . See also Joint Committee on Taxation, General 
Explanation of Tax Legislation Enacted in 1997 at 177 (Dec. 
17, 1997). Such regulations can be applied retroactively in 
"abuse" cases. Generally a 5-year or shorter collar 
treuisaction with respect to stock of average Volatility 
should not be considered abusive if (i) the spread between 
the exercise prices of the put and call is at least 20% of 
the underlying stock's current fair market value (the "spot 
price") , (ii) the exercise price of the put is not higher 
than the spot price and (iii) the exercise price of the call 
is not lower than the spot price. See New York State Bar 
Association Tax Section, Committee on Financial Instruments, 
Proposed Legislation Regarding 'Short -Aqainst-the-Box' 
Transactions . Tax Notes Today 46-35 (1996) . The Collar, 
either alone or in conjunction with the Covered Warrants, is 
not described by that safe harbor. If the application of § 
1259 to the Collar resulted in a deemed disposition by 
Investor of the Appreciated Shares (if any) , the tax basis 
of the J^preciated Shares deemed sold would be stepped up to 
fair market value and Investor's holding period for the 
Appreciated Shares would begin anew. 
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Stocks for the remaining duration of SPV's holding period 
with respect to the Stocks . 

After consultation with its investment advisor. 
Quadra, Investor may cause SPV to dispose of some or all of 
the shares of the Stocks. Such dispositions could be 
effected through sales on the open market and/or pursuant to 
exercise of the put or call options comprising the Collar (a 
"Stock Disposition") 

It is anticipated that there will not be in place 
an election under Sections 743 and 754 of the Code with 
respect to SPV at the time of the Purchase. The Purchase 
will result in a constructive termination of SPV pursuant to 
Section 708 of the Code. 

As a result of the Purchase, Investor anticipates 
earning an annualized pre-tax return on its net purchase 
price for the SPV membership interests, taking into account 
interest expense on the Loan ^lnd transaction expenses 
(including any expenses associated with the Collar, the Loan 
or the Purchase) , that is substantial (attributable to the 
earnings on the Collateral and the upside potential with 
respect to the Stocks) in relation to the potential D.S. 
Federal income tax benefits attributable to the built-in 
-loss in the Stocks held by SPV. While Investor is -aware of 
such potential D.S. Federal income tax benefits, one of 
Investor's purposes in acquiring the SPV membership 
interests is to earn this attractive pre-tax return. 

Discussion 


Economic Substance Doctrine . In connection with 
the Proposed Transaction, you have asked our opinion as to 
whether common law economic substance and business purpose 


“ In the event that Investor causes SPV to dispose of 
most of the shares of the Stoc)cs, SPV will likely exercise 
the Call in order to repurchase the Covered Warrants. 
Alternatively, if the Distribution Agent has not yet placed 
the Covered Warrants with third party investors, the 
Distribution Agent could exercise the Put. 

^ In such case, SPV may distribute all or part of the 
proceeds of any Stock Disposition (after satisfaction of 
SPV's obligations in respect of administrative fees and 
unwind costs with respect to the Collar and/or the Covered 
Warrants) to its members. Investor would generally be 
required first to apply any such distribution to reduce the 
outstanding amount of the Loan. 
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principles will apply to deny Investor a deduction with 
respect to its allocable share of any loss recognized by SPY 
on a Stock Disposition. 

We are of opinion that, for D.S. Federal income 
tax purposes, it is more likely than not that the economic 
substance and business purpose doctrines will not apply to 
deny Investor a deduction with respect to its allocable^ 
share of any loss recognized by SPV on a Stock Disposition 
because Investor will have an objective potential for 
earning pre-tax profit and a subjective business purpose for 
engaging in the Proposed Transaction. 

The economic substance and business purpose 
doctrines (collectively, the "economic substance doctrine”) 
are a common law construct that has been applied to disallow 
losses in transactions that produce no (or negligible) 
economic profit, and that serve no independent purpose other 
than tax avoidance . Generally, a tramsaction will be 
considered to lack economic substance if the transaction 
fails to meet at least one of two tests, namely (i) an 
objective pre-tax profit potential test or (ii) a subjective 
business purpose test.“ 


“ See generally ACM Partnership v. Coiranissioher, T.C.M. 
1997-115 (finding that a strategy involving contingent 
payment installment sales to generate noneconomic capital 
losses that could be carried back to offset taxpayer's prior 
year capital gains had no economic substance because there 
was no reasonable prospect for ta3q>ayer to achieve a 
positive pre-taix return from the strategy, taking into 
account transaction costs, and the strategy did not advance 
taxpayer's proffered liability management puippose) . 

“ See, e.q. . Saba Partnership, et al. v. Commissioner, 
T.C.M. 1999-359 (Oct. 27, 1999) (taxpayer could not 
recognize losses from the disposition of contingent 
installment sale notes where transaction did not alter 
taxpayer's pre-tax position and taxpayer's analysis focused 
on the transaction ' s tax benefits) ; Winn-Dixie Stores v . 
Commissioner, 113 T.C. 21 (Oct. 19, 1999) (deduction for 
interest and fees with respect to leveraged corporate -owned 
life insurance program denied where program was almost 
certain to produce pre-tax losses and there was no evidence 
of a bona fide business purpose) ; Compaq Computer Corp. v. 
Commissioner, 113 T.C. 17 (Sept. 21, 1999) (taxpayer's claim 
for foreign tax credit disallowed where no reason^le 
prospect for profit without regard to the tax benefit of the 
foreign tax credit and transaction was marketed as a tax 
reduction scheme with no other business purpose) . 
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The objective pre-tax profit potential test 
involves an objective inquiry into whether, by entering into 
the transaction, the taxpayer had a reasonable potential to 
earn a pre-tax profit, taking into account all transaction 
costs. “ In connection with this inquiry, the absence of 
economic risk to the taxpayer from the transaction is a 
factor tending to refute the potential for a pre-tax 
profit.^' Furthermore, a remote possibility of pre-tax 
profit,^’ or the possibility of pre-tax profit that is 
unreasonably small when compared with the tax benefits 
attributable to the transaction, is insufficient to satisfy 
this test.“ 


1= See, e.g. . Saba, T.C.M. 1999-359 (Court found that 
taxpayer had a guaranteed pre-tcix net economic loss from the 
transaction after accounting for transaction costs) . 

“ See. e.CT. . Compaq, 113 T.C. 17 (scheme was marketed to 
Conpaq as a teix reduction scheme that was structured to 
eliminate typical market risks) , citing Yosha v. 
Commissioner, 861 F.2d 494, 500-501 (7th Cir. 1988), aff 'g 
Glass V. Commissioner, 87 T.C. 1087 (1986) (transactions 
that involve no market risks are not economically 
substantial, transactipns ; they are mere ta^ artifices) . 

See . e.g. . Goldstein v. Commissioner, 364 F.2d 374 (2d 
Cir. 1966) (interest deductions denied in absence of 
independent profit motive) . 

Although the Court has not established a threshold for 
the amount of pre-tax profit required to satisfy the pre-tax 
profit potential test, the case law suggests that the test 
will be satisfied as long as the pre-tax profit potential is 
not merely nominal. In Glass v. Commissioner, 87 T.C. 1087 
(1986) , the Court observed that a "very small" net economic 
gain might result from the closed straddle transaction that 
was the subject of dispute, but after conparing the 
potential nominal economic gains with the prearranged and 
"very substantial" tax losses anticipated in the first year 
of the straddle , the Court concluded that the transaction 
lacked economic substance. In Sheldon v. Commissioner, 94 
T.C. 738 (1990) the Court noted that a transaction resulting 
in expected pre-tax profit that was "infinitesimally nominal 
and vastly insignificant when considered in comparison with 
the claimed deductions" had no economic substance. 

The small quantum of economic profit needed to satisfy 
the test is laelieved to be one reason the Clinton 
Administration has sought a legislative change in this area. 
See Treasury Department, The Problem of Corpo rate Tax 
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Tbe subjective business purpose test involves a 
subjective inquiry into whether the taxpayer carried out the 
transaction for a valid business purpose other than 
obtaining tax benefits. This inquiry, in turn, looks at 
whether the transaction is rationally related to a non-tax 
purpose that is plausible in light of the taxpayer's 
conduct, economic situation and relevant commercial 
practices . 

~ The economic substance doctrine has been applied 
relatively broadly. It is not limited to tax benefits that, 
by statute, are required to arise from profit-making 
activities.^" In addition, the doctrine has been applied to 
transactions that were entered into and negotiated at arm's- 
length and were real (not fictitious) arrangements."^ Then, 


Shelters: Discussion. Analysis and Legislative Proposals , 

at 13 (July 1, 1999) ("Corporate tax shelters can arise even 
in transactions that produce more than a negligible amount 
of pre-tax economic profit.") The Treasury Department has 
also cited the inconsistency with which courts have applied 
the pre-tax profit potential test (and, more generally, the 
economic substance doctrine) as a reason for legislative 
change. See id. at 94, 99. For a description of the 
legislative proposals, see id. (defining a tax avoidance 
transaction as any transaction in which the reasonably 
ejqjected pre-tax profit (taking into account transaction 
costs) of the transaction is "insignificant" relative to the 
reasonably expected net tax benefits (each calculated on a 
present value basis)); see also Notice 98-5, 1998-3 I.R.B. 

49 (disallowing foreign tax credits arising from certain 
transactions that produce an "insubstantial” economic profit 
in con^arison to the value of the foreign ta:^ credits 
obtained in the transaction) . 

“ See . e . cr . . Cherin v. Commissioner 89 T.C. 986 (1987) 

( "Realistic potential for profit is found . . . ^ when the 

transaction is carefully conceived and planned in accordance 
with standards applicable to the particular industry . . . 

.") . 


"" See, e.q. . Goldstein v. Commissioner, 364 F.2d 734 (2d 
Cir. 1966) (interest deductions denied even though the 
Internal Revenue Code, on its face, appeared to grant such 
deductions unconditionally) . 

"" See, e.q. . id. (denying interest deduction even though 
indebtedness was enforceable with full recourse auid 
investments were exposed to market risk where transaction 
was not "economically rational" without regard to expected 
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too, the doctrine has not been limited to any particular 
provision of the Code but has been applied more generally. 

The Internal Revenue Service {"IRS") could attempt 
to apply the economic substance doctrine to disallow losses 
allocated to Investor' by SPV with respect to a Stock 
Disposition. In order to apply the doctrine to disallow 
this tax benefit, however, the IRS would have to show both 
that the Proposed Transaction had no potential for pre-tax 
profit and that Investor had no business purpose for - 
entering into the Proposed Transaction other than to obtain 
tax benefits. 

We believe it is more likely than not that the 
economic substance doctrine will not apply to deny Investor 
a deduction with respect to its allocable share of a loss 
(if any) on a Stock Disposition since the Proposed 
Transaction meets the objective pre-tax profit potential 
test. In the Proposed Transaction, Investor is expected to 
realize a pre-tax profit, even taking into account 
transaction costs and interest expense on the Loan. 

Moreover, it is anticipated that the pre-t^ profit will be 
significant in comparison to the tax benefit attributable to 
any loss allocated to Investor with respect to a Stock 
Disposition.*’ 

Furthermore, Investor will have a valid non- tax 
reason for entering into the Proposed Transaction: Investor 
will purchase the SPV membership interests, in part, because 
an investment in these interests provides an opportunity to 
earn an attractive pre-tax yield. 

Finally, the economic sidjstance doctrine is 
intended to prevent taxpayers with no real economic stake in 
the transaction from claiming deductions for r tax losses that 
do not represent real economic costs . For example , the IRS 


tax benefits) . 

“ ACM Partnership, T.C.M. 1997-115 (The "principle . 

. . is not limited to corporate reorganizations, but rather 
applies to the federal taxing statutes generally."), citing 
Weller v. Commissioner, 270 F.2d 294, 297 (3d Cir. 1959), 
aff 'g Emmons v. Commissioner, 31 T.C. 26 (1958) and Weller 
V. Commissioner, 31 T.C. 33 (1958). 

*’ This assumes, as we understand to be the case, that 
Investor has no plan to dispose of its membership interests 
in SPV in the foreseeable future, but will continue to use 
SPV as an investment vehicle. 
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might argue that, by entering into the Collar, SPV will have 
divested itself of all downside risk with respect to the 
Stocks. However, Investor will not divest itself of all the 
upside potential with respect to its membership interests in 
SPV. Moreover, upon the expiration of the Collar, Investor 
will again bear full downside risk with respect to the 
Stocks for the duration of SPVs holding period with respect 
to the Stocks. Accordingly, we believe that the IRS would, 
more likely than not, not be successful in any atten 5 )t to 
apply the economic substance -doctrine to deny Investor a 
deduction for its allocable share of any loss recognized 
with respect to a Stock Disposition. 

Partnership Anti-Abuse Regulations . You have 
asked our opinion as to whether the IRS would be successful 
if it were to attempt to deny Investor a deduction for its 
alloccible share of any loss recognized with respect to a 
Stock Disposition by applying the partnership anti-abuse 
regulations set forth in Treasury Regulation Section 1.701-2 
(the "Partnership Anti-Abuse Regulations") . We are of 
opinion that, more likely than not, the IRS would not be 
successful in any such attempt. 

The Partnership Anti-Abuse Regulations grant the 
IRS authority to recast a trauisaction if a partnership is 
formed or-availed of in connection with such transaction and-- 
a principal purpose of such transaction is to reduce 
substantially the present value of the partners* aggregate 
D.S. Federal tax liability in a manner that is inconsistent 
with the intent of subchapter K of the Code (which governs 
partnerships) In such case, the IRS is granted authority 
to, among other recharacterizations, disregard the^ 
partnership in whole or in part or otherwise to adjust or 
modify the claimed tax treatment.^® 


2* Treas. Reg. § 1.701-2 (a), (b) . The intent of 

subchapter K is to permit the conduct of joint business 
(including investment) activities without incurring an 
entity- level tax, subject to three requirements: (i) the 
partnership must be bona fide and the transaction under 
scrutiny must have a substantial business purpose; (ii) the 
trainsaction must not run afoul of the substance -over- form 
principles; and (iii) the tax consequences of the 
transaction must properly reflect the partners ' income 
unless any deviation from this standard is clearly 
contemplated by the applicable provision of the Code or 
Treasury Regulations. Treas. Reg. § 1.701-2 (a). 

=*= Treas. Reg. §§ 1.701-2(b), 1.702-2(e). 
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with respect to the Proposed Transaction, the IRS 
might argue that the failure to cause Fluid to make an 
election under Sections 743 and 754 of the Code to step down 
the basis in the SPV assets upon the Purchase is 
inconsistent with the intent of subchapter K. Accordingly, 
the IRS might atten^it- to disregard the existence of SPV and 
treat Investor as though it bought the Stocks and other 
assets of SPV directly (with the result that Investor would 
receive a cost basis in the Stocks) or otherwise to deny 
Investor a deduction with respect to its allocable share o£ 
any loss recognized on a Stock Disposition. However, we 
believe that the IRS would, more likely than not, fail in 
any such atten^it to recast the Proposed Transaction because 
(i) as discussed above, SPV is a bona fide partnership 
entered into for a substantial business purpose, (ii) the 
substance of the Proposed Transaction is consistent with its 
form ( i.e. . SPV was formed as, and in fact is, an investment 
partnership) cuid (iii) even though the failure to make a 
Code Section 754 election with respect to the Purchase may 
lead to a timing benefit to Investor, Congress clearly 
conten^ilated this possibility when it made Section 754 
elective . 


The applicability of the Partnership Anti-Abuse 
Regulations requires a facts and circumstances analysis of 
the transaction at issue. This analysis.,^ in turn, rec[uires 
a con^iarison of the purported business purpose of the 
transaction with the claimed tax benefits resulting from ^the 
transaction.^® As discussed above, the Proposed Transaction 
provides Investor with an attractive investment opportunity 
that has a substantial annualized investment yield. The 
return on this investment is attractive even in the ^sence 
of any loss realized on a Stock Disposition. In addition, 
the Proposed Transaction does not possess the negative ^ 
factors (enumerated in the applicable Treasuify Regulations) 
that tend to indicate a purpose inconsistent with subchapter 


2® Treas. Reg. § 1.701-2(c). 

With respect to the formation of SPV: (i) Fund could 
only issue the Covered Warrants, Md thereby earn the 
resulting premium income, by forming SPV; (ii) Fund had 
substantially more than a nominal interest in SPV, 
participated in the profits of SPV, and retained some upside 
potential, and was not protected from downside risk, with 
respect to the SPV assets; (iii) SPV partnership items were 
allocated in accordance with percentage ownership interests ; 
(iv) none of the benefits or burdens associated with owning 
the Stocks was retained by Fund and (v) none of the benefits 
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The Treasury Regulations contain examples 
providing guidance on determining whether a partnership was 
formed or availed of with a principal tax avoidance purpose 
in a manner inconsistent with the intent of suhchapter K. 
Those exanples distinguish two cases, involving 
partnerships, in which the parties choose not to make a 
Section 754 election. On the one hand, in Exanqple 8 of 
Treasury Regulation Section 1. 701-2 (d), the use of a 
partnership as a part of a plan to duplicate the tax 
benefits of an economic— loss by failing to make a Section 
754 election was deemed to violate the Partnership AntiT 
Abuse Regulations.^' On the other hand, in Exanple 9, when 


and burdens associated with owning the Stocks was at any 
time shifted back from SPV to Fund. With respect to the 
Purchase: (i) the Purchase provides Investor with an 

enhanced return on a basket of assets, i.e. the Stocks, that 
would be more difficult for Investor to purchase separately 
in the marketplace; (ii) Investor will have substantially 
more than a nominal interest in SPV, will participate in the 
profits of SPV, and will not fully divest itself of the 
upside potential, nor, under some circumstances, fully 
protect itself from downside risk, with respect to the SPV 
assets; ,(iii) SPV pjirtnership items will,.t>e al,located in 
accordance with percentage ownership interests; (iv) none of 
the benefits or burdens associated with owning the SPV 
assets will be retained by Fund after the Purchase (except 
possibly in connection with the Collar; however, the Collar 
will be a short-term hedge with arm's-length terms); and (v) 
it is anticipated that none of the benefits or burdras 
associated with owning the SPV assets will at any time be 
shifted from SPV to Investor. Cf . Treas . Reg. § 1.701-2 (c). 

" In Exani)le 8, A wished to sell depreciated property 
(land) to B. A, however, hoped to duplicate the built-in 
loss in the property. Accordingly, A, C (A's brother) and W 
(C's wife) formed a partnership to which A contributed the 
land (fair market value $60, basis $100) and C ^d W each 
contributed $30 in cash (which was used to buy investment 
assets) . Profits and losses were shared 50%, 25% and 25% 
among A, C and W, respectively. The partnership granted B a 
lease on the land for three years with a purchase option at 
the maturity of the lease for the land's then fair market 
value. In the third year, the partnership distributed _ the 
investment assets to A in liquidation of his partnership 
interest. Under § 732(b), A took a $100 basis in those 
assets. The partnership did not make a § 754 election. A 
then sold the assets for their fair market value of $60 and 
recognized a $40 loss. At the end of the third year, B^ 
purchased the land for $60 pursuant to the purchase option. 


PSI-RWJ 000253 



1215 


13 


a low-basis asset was distributed in retirement to one 
partner, the creation of a timing benefit to the remaining 
partners (by virtue of their retention of basis in the 
partnership ' s remaining assets that would have been reduced 
had a Section 754 election been in place) was not deemed to 
violate the Partnership Anti-Abuse Regulations.^® 

The IRS might argue that the Proposed Transaction 
is more like Exan 5 >le 8 than Exan 5 >le 9. Specifically, the 
IRS-might argue that, -as in Exan 5 >le 8, SPV is a newly-formed 
partnership to which a built-in loss asset was contributed 
at the time of formation, thereby potentially resulting in 
loss duplication. Bbcample 9, by contrast, involved an 
existing partnership to which the partners had contributed 
cash; the partnership then used that cash to purchase assets 
which subsequently increased in value. 

We believe that, more likely than not, the IRS 
would not prevail in any such argument. Unlike Example 8, 
Fund established SPV before Investor had committed to 
participate in the Proposed Transaction. Moreover, the fact 
that Fund is a not a U.S. person for U.S. Federal income tax 
purposes means that, unlike the treuisaction described in 
Example 8, the Proposed Transaction will not result in the 
duplication of a U.S. Federal income tax benefit;®" rather. 


The partnership, which had received a carryover $100 basis 
in the land, recognized a $40 loss, which loss was shared 
equally between C and W. Treas. Reg. § 1.701-2 (d). Ex. 8. 

In Exan 5 )le 9 , an investment partnership distributed 
non-marketable securities (fair market value *$100, basis 
$20) in retirement to A, who had been a partner for several 
years. A's capital account balance and basis in his 
partnership interest were $100. Under § 732(b), A took a 
$100 basis in the marketable securities. The partnership 
did not have a § 754 election in place. Since the 
partnership did not have to reduce the bases of its 
remaining assets by the $80 basis increase that attached to 
the distributed assets, the remaining partners enjoyed a 
timing benefit with respect to the "excess" $80 tax basis, a 
timing benefit that would "turn around" when the partnership 
ultimately liquidated. Treas. Reg. § 1.701-2 (d). Ex. 9. 

®° That is, although Investor would receive a deduction 
for its allocable share of any loss recognized by SPV upon a 
Stock Disposition, Fund will not recognize a U.S. Federal 
income tax loss at the time of the Purchase. 
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like the transaction described in Example 9, the Proposed 
Transaction would generally result in a timing benefit.’*^ 

Most importantly, the critical distinction between 
the two examples appears to be the reason for the formation 
of the partnership. In Example 8, the partnership was 
formed solely to allow the built-in loss with respect to the 
land to be duplicated, whereas in Example 9, the partnership 
had been formed some time prior to the transaction for 
-legitimate investment purposes . As in Example 9, Fund will 
have a legitimate non-tcix business purpose for forming SPV, 
namely to enable it to capture the bid-ask spread created by 
the issuance of the Covered Warreuits, something, absent the 
formation of SPV, it would have been unable to do. 
Accordingly, we believe that, more likely than not, the IFS 
would fail in any attempt to assert that the use of SPV in 
the Proposed Transaction violates the Partnership Anti-Abuse 
Regulations . 

Clear Reflection of Income . You have asked our 
opinion as to whether the IRS could successfully apply the 
"clear reflection of income" doctrine of Section 446 of the 
Code to deny Investor a deduction for its allocable share of 
any loss with respect to a Stock Disposition. We are of 
opinion that, more likely than not, the IRS would not be 
successful in any attempt to-apply that doctrine because SPV 
will be a bona fide partnership formed for a valid business 
purpose and any loss recognized by Investor on a Stock 
Disposition will be the result of an elective provision of 


That is, Investor's basis in its SPV membership 
interests would be decreased by the amoimt of the deduction 
received by Investor for its allocable share ‘of any loss 
recognized by SPV with respect to a Stock Disposition. As a 
result. Investor's gain on any ultimate disposition of its 
SPV membership interests would be increased by such amount. 

If Investor retains such SPV membership interests imtil 
his death, the basis of Investor's successor in such SPV 
membership interests would generally be the fair market 
value of such interests as of the date of Investor's death 
or at the alternate valuation date (as determined pursuant 
to § 2032 of the Code) (increased by the successor's share 
of partnership liabilities, if any, on that date, and 
reduced to the extent that such value is attributable to 
items constituting income in respect of a decedent) . Treas. 
Reg. § 1.742-1. However, this would generally also be the 
case upon the death of any of the remaining partners 
described in Example 9 . 
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the Code that Congress clearly understood could result in 
distortions in a taxpayer's taxable income. 

Section 446 (b) (addressing accovuiting methods) 
permits the IRS to deny tax benefits to the taxpayer if such 
tax benefits do not reflect the economic substance of the 
transaction.’^ Under these principles, the IRS may atteirpt 
to deny a deduction for Investor's allocable share of any 
loss with respect to a Stock Disposition on the basis that 
such loss would result in a .substantial distortion of 
income . 


However, the fact that Section 754 of the Code is 
elective reflects the intent of Congress to allow matters of 
administrative convenience to trump concerns about the lack 
of clear reflection of income. Indeed, the analysis in 
Examples 8 and 9 of the Partnership Anti-Abuse Regulations 
starts from the proposition that a failure to make a Section 
754 election may result in distortions between the partners' 
outside basis in their partnership interests and the 
partnership ' s inside basis in its assets . Example 9 states 
that Congress clearly anticipated such basis distortions, 
and the electivity of Section 754 establishes Congress ' s 
intent, notwithstanding any resultant distortions, to 
provide an administratively convenient rule . Thus , in the 
context of Section 754 elections. Congress clearly- resolved—- 
the tradeoff between more accurate reflection of a 
taxpayer's income and administrative convenience in favor of 
the latter, and this resolution should be respected for 
purposes oJE Section 446.“ 


“Section 446(b) of the Code permits the IRS, in a case 
in which no method of accoxmting has been regularly used by 
a taxpayer or in which the method of accounting used does 
not clearly reflect income, to compute a taxpayer's taxable 
income under such method as does clearly reflect income. 

See, e.q. . Ford Motor Co. v. Commissioner, 71 F.3d 209 (6th 
Cir. 1995), aff 'g 102 T.C. 87 (1994) (taxpayer may 
prevented from deducting an accrued liability that is not 
required to be paid for a long period of time if, based on 
an objective time value of money analysis, the deduction is 
greater than the true economic cost of the obligation) . 

“ The Clinton Administration's proposal to make the 
basis adjustments provided for in §§ 734(b) and 743(b) of 
the Code mandatory in the case of a distribution of property 
to, or a transfer of partnership interests by, a partner who 
has significant built-in loss in partnership property 
further supports the argument that, more likely than not, a 
failure to make a § 754 election under such circumstances is 
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This view is further supported by Treasuiry 
Regulation Section 1 . 701-2 (a) (3) , which states that, in the 
case of certain provisions of sifbchapter K that were adopted 
to promote certain policy objectives but the application of 
which might produce tax results that do not clearly reflect 
income, the proper reflection of income requirement of the 
Partnership Anti -Abuse Regulations will be treated as 
satisfied with respect to a transaction that satisfies the 
bona fide partnership, substantial business purpose ^d 
substance over form requirements, so long as- the ultimate 
tax results of the transaction are clearly contemplated by 
the provision in question. 

Therefore, we are of opinion that the IRS would 
more likely than not fail in any atten^Jt to apply the clear 
reflection of income doctrine set forth in Section 446 of 
the Code to deny Investor a deduction with respect to its 
allocable share of any loss recognized by SPV with respect 
to a Stock Disposition. 

At-Risk Rules . You have asked our opinion as to 
whether, assuming that the Collar expires unexercised or is 
unwound, prior to the end of the taxable year in which a 
Stock Disposition occurs, the IRS would be successful if it 
were to attempt to deny Investor a deduction for its 
allocable share of any loss recognized- with respect to a - " 
Stock Disposition by applying the at-risk rules set forth in 
Code Section 465 and the Treasury regulations promulgated 
thereunder (the "At-Risk Rules") . We are of opinion that, 
more likely than not, the IRS would not be successful in any 
such attempt. 

In general, the At-Risk Rules apply to prevent a 
taxpayer from deducting losses generated by an activity, 
except to the extent that the taxpayer is at i risk in that 
activity. The At-Risk Rules apply to all activities engaged 
in by a taxpayer in carrying on a trade or business or for 
the production of income.’* For purposes of those rules, 
the amount at risk in any one activity is the sum of the 
amount of money and the adjusted basis of property 


not per se abusive under current law. See Department of 
Treasury, General Explanations of the Administration's 
Fiscal Year 2001 Revenue Proposals at 155 (Feb. 2000) . The 
proposal would apply to distributions and transfers made 
after the date of enactment. See id . 

’* I.R.C. § 465(c)(1), (c)(3)(A). 
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contributed to the activity^= plus any amounts borrowed for 
use in the activity where the taxpayer is personally liable 
for repayment of such amounts or has pledged property other 
than that used in the activity as security (but only to the 
extent of the net fair market value of the taxpayer's 
interest in the property) 

In the Proposed Transaction, Investor will be 
personally liable with respect to the Loan used to finance 
the Purchase.^’ However-r Section 4G5 (b) (» provides that_ 
amounts borrowed generally are not considered to be at risk 
with respect to an activity if such amounts are borrowed 
from any person who has an interest (other than as a 
creditor) in such activity or from a person related to a 
person (other thcin the taxpayer) having such an interest. 
The IRS might argue that Investor is not at risk for the 
amount of the Loan because the lender, i.e. . Fund, has held 
membership interests in SPV. However, the determination of 
the extent to which the taxpayer is at risk is made on the 
basis of the facts existing as of the close of the taxable 
year.^’ In the case of a pass-through entity, such as SPV, 
that determination is made as of the end of the entity's 
taxable year.^® Since Fund will not have an interest in the 
capital or net profits of SPV*" at the end of the taxable 
year in which the Stock Disposition occurs. Investor would. 


3' If a taxpayer purchases an interest in eua activity 
(rather than "contributing" to it) the taxpayer is generally 
considered at risk to the same extent as if it had 
contributed the purchase price to the activity . Prop . 

Treas. Reg. § 1.465-22(d). 

“ I.R.C. § 4S5(b) . 

If the Loan were recharacterized as an equity interest 
in SPV because the Purchase will Ije seller-financed, more 
likely than not Investor would not be considered at -risk 
with respect to the amount of the Loan until Investor repaid 
the Loan. I.R.C. § 465(b)(3). 

Prop. Treas. Reg. § 1.465-1 (a); see also Joint 
Committee on Taxation, General Explanation of the Tax Reform 
Act of 1976 at 36 (Dec. 29, 1976). 

” Prop. Treas. Reg. § 1.465-1 (a). 

‘“Prop. Treas. Reg. § 1.465-8 (b) states that an interest 
in the activity means a capital interest or an interest in 
net profits, and that an interest in gross receipts is not 
sufficient . • 
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more likely than not, be considered at risk with respect to 
the full amount of the Loan. 

If Fund acts as Counterparty or is related to 
Counterparty (within the meaning of Section 465(b) (3) (C) of 
the Code) the IRS might alternatively argue that (i) as a 
result of the Collar, Counterparty has an interest in the 
Stocks and, hence, in SPV and (ii) because Fund therefore 
has, or is related to a person that has, an interest in SPV, 
Investor should not be considered at risk with respecr to 
the anuaunt of the Loan. However, as discussed above, the 
determination of the extent to which Investor will be at 
risk will be made on the basis of the facts existing as of 
the close of the releveuit taxable year. Assuming the Collar 
expires unexercised or is unwound prior to the end of the 
taxable year in which the Stock Disposition occurs. 
Counterparty would, more likely than not, not be considered 
to have an interest SPV at the end of such taxable year. 
Thus, Investor would, more likely than not, be considered at 
risk with respect to the full amount of the Loan. 


For these purposes a person (the "related person") is 
related to any person if (i) the related person bears a 
relationship to such person specified in § 267 (b) or 
707(b) (1) of the Code (substituting a lOk ownership test for 
the 50% ownership test) , or (ii) the related person and such 
person are engaged in trades or business imder common 
control (within the meaning of § 52 of the Code) . I.R.C. § 
465(b) (3) (C) . 
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Section 465(b) (4) provides that, notwithstanding 
any other provision of that Section, a taxpayer shall not be 
considered at risk with respect to amounts protected against 
loss through nonrecourse financing, guarantees, stop loss 
agreements or other similar arrangements. The IRS might 
argue that the put option that is part of the Collar 
constitutes an arrangement similar to a stop loss agreement 
and that Investor is therefore not at risk for the amount of 
the Loan (or, if less, for an amount of the Loan that equals 
the strike price of such put option) Again, however, 'the 
at-risk determination is made at year end. Accordingly, 
assuming the Collar expires unexercised or is unwound prior 
to the end of the teucable year in which the Stock 
Disposition occurs. Investor would, more likely than not, be 
considered at risk with respect to the full amount of the 
Loan." 


" Cf . R.G. Cooper, 88 T.C. 84 (Jan. 13, 1987) (investors 
who purchased solar water heating systems were not at risk 
with respect to recourse notes held by the seller because 
Investors ' retention of put options that allowed them to 
sell their systems for an amount equal to the outstanding 
balance on the notes fully protected them from economic 
risk) . 

We are assuming that Investor will not enter into 
another hedge, even during the year following the taxable 
year in which the Stock Disposition occurs, that would, when 
taken together with the expiration or unwind of the Collar, 
be considered a pattern of conduct that has the effect of 
avoiding the At-Risk Rules within the meaning of Prop. 

Treas. Reg. § 1.465-4. 

For example, increases in the amount at risk 
occurring toward the close of a taxable year which 
have the effect of increasing the amount of losses 
which will be allowed to the taxpayer imder section 
465 for the taxable year will be examined closely. 

If, considering all the facts and circumstances, it 
appears that the event which increases the amount at 
risk at the close of the taxable year will be 
acconpanled by an event which decreases the amount at 
risk after the close of the taxable year, these 
amounts will be disregarded in determining the amount 
at risk unless the taxpayer can establish [that such 
increases and decreases were attributable to a valid 
business purpose and were not a device to avoid section 
465] . 

Prop. Treas. Reg. § 1.465-4. 
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In such case, the IRS would, more likely than not, 
fail in any attempt to apply the At-Risk Rules to deny 
Investor a deduction for its allocable share of any loss 
recognized with respect to a Stock Disposition. 

Passive Tios's Rules ■ You have asked our opinion as 
to whether the IRS would be successful if it were to atten 5 >t 
to apply the passive loss rules of Code Section 469 and the 
Treasury Regulations promulgated thereunder (the "Passive 
Loss Rules" )“‘T:b preclude Investor from deducting its 
allocable share of any loss recognized with respect to a 
Stock Disposition from income that Investor earns from 
other, nonpassive activities. We are of opinion that, more 
likely than not, the IRS would not be successful in any such 
attempt because the income earned, or loss incurred, by SPV 
would, more likely than not, not constitute passive income 
or loss . 


The Passive Loss Rules generally prevent 
taxpayers, including members of a pass-through entity, from 
sheltering income from nonpassive activities with losses 
derived from passive activities. •= However, "portfolio" 
income and loss are treated as not derived from a passive 
activity for this purpose.*® Portfolio income generally^ 
consists of gross income from interest, dividends, annuities^ 
and royalfies not derived in the ordinary course of a trade 
or business, reduced by the expenses of earning such income 
(including properly allocable interest expense) , and 
includes gain or loss not derived in the ordina^ course of 
business upon the disposition of an asset that is of a type 
producing portfolio income, or that is held for 


“ Note that the determination of whether a loss is . 
suspended under the At-Risk Rules is made prior to the 
application of the Passive Loss Rules. Temp. Treas. Reg. § 
1.469-2T(d) (6) (i) . 

*5 Passive activity deductions and credits that are not 
allowable in the current taxable year can be carried forward 
indefinitely to offset passive income in a subsequent 
taxable year. I.R.C. § 469(b). 

If a taxpayer disposes of its entire interest in any 
passive activity in a fully taxable transaction, ^y losses 
from that activity that are in excess of any net income or 
gain from all other passive activities may be used to offset 
nonpassive income. § 469(g) (1) (A) . 

« I.R.C. § 469(e)(1)(A); Temp. Treas. Reg. § 1.469- 
2T(c) (3) (i) . 
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investment.*'' Because any loss recognized by SPV on a Stock 
Disposition would more likely thcin not be considered a loss 
attributable to the disposition of an asset of the type that 
produces portfolio income, i.e. ■ dividends, “ and assuming 
that SPV does not hold the Stocks or effect the Stock 
Disposition in the ordinary course of its trade or business, 
we believe that, more likely than not, the IRS would fail in 
any attempt to prevent Investor from using its allocable 
share of any loss recognized with respect to a Stock 
Disposition to offset income from other" (passive or 
nonpassive) activities. 

D-S. Federal Partnership Tax Statutes and 
Regulations . You have asked our opinion as to whether, 
assuming that the Proposed Transaction is otherwise 
respected for 0.S. Federal income tax purposes, SPV would be 
denied a carryover basis in the Stocks for D.S. Federal 
income tax purposes as a result of either (i) Fund being 
deemed to transfer the Stocks to an investment partnership 
pursuant to Section 721(b) of the Code or (ii) the 
constructive termination of SPV under Section 708 of the 
Code on the occurrence of the Purchase . We are of opinion 
that, more likely than not, SPV would not be denied a 
carryover basis in the Stocks under those provisions because 

(i) only gain, not loss, is required to be recognized if 
property is' transferred to an investment' partnership and 

(ii) the constructive termination of SPV will not result in 
a step down in SPV's basis in the Stocks. 

Section 721 (a) of the Code provides for the 
nonrecognition of gain or loss upon the contribution of 
property to a partnership in exchcinge for a partnership 
interest. Under Section 723 of the Code, the partnership's 
basis in such property is the adjusted basis , of such 
property to the contributing partner at the time of the 
contribution. Section 721(b) of the Code provides that 
subsection (a) of Section 721 does not apply to gain 
realized upon the transfer of property to a partnership that 


" I.R.C. § 469(e) (1) . 

Even though the Stocks are not dividend-paying, the 
Stock Disposition would, more likely than not, be deemed a 
disposition of an asset that is of a type producing 
portfolio income or that is held for investment . See , e . g . , 
Rev. Rul. 93-68, 1993-2 C.B. 72 (even stock in a con 5 )any 
which had never paid a dividend was deemed property held for 
investment within the meaning of §§ 163(d) (5) (A) and 
469(e) (1) (A) of the Code because stock generally produces 
dividend income (which is a type of portfolio income) ) . 
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would be treated as an investment company (within the 
meaning of Section 351(e) of the Code) if the partnership 
were incorporated. Correspondingly, Section 723 of the Code 
provides tliat the basis of property contributed to a 
partnership by a partner shall be increased by the amount of 
gain (if any) recognized under Section 721(b) by the 
contributing partner at the time of the contribution. We 
believe that, more lilcely than not, Seption 721(b) of the 
Code will not operate to deny SPV a carryover basis in the 
Stocks contributed by Fund because, even if the transfer of 
the Stocks by Fund to SPV constituted a transfer to an 
investment partnership (within the meaning of Section 
351 (e) ) , Section 721 (b) requires recognition only of gain, 
not loss. 


We further believe that, more likely than not, the 
constructive termination of SPV caused by the Purchase will 
not result in a step down in the basis of the SPV assets . 
Section 708 (b) of the Code provides that a termination of a 
partnership will occur if within a twelve month period there 
has been a sale or exchange of 50 percent or more of the 
total interest in the partnership capital and profits. In 
the Proposed Transaction, 100 percent of the interest in SPV 
capital cind profits will be transferred within a twelve 
month period, 0.1 percent to the Related Purchaser and 99.9 
percent to Investor. In such case. Treasury Regulation 
Section 1. 708-1 (b) (iv) provides that the following 
transactions will be deemed to occur: (i) SPV will be 
deemed to contribute all its assets and liabilities to a new 
partnership ("new SPV") in exchange for interests in new 
SPV; and (ii) SPV will be deemed, immediately thereafter, to 
distribute interests in new SPV to Investor and the Related 
Purchaser, in proportion to their interests in SPV, in 
liquidation of SPV. Thus, new SPV will have the same tax 
basis in the Stocks as "old” SPV did.*’ Accordingly, we 
believe that, more likely than not, the constructive 
termination imder Section 708 (b) of the Code of SPV at the 


*’ Treas. Reg. § 1 .708-1 (b) (1) (iv) , Ex.; I.R.C. § 723. 

Only if a partnership terminated under Section 708 (b) has a 
Section 754 election in effect for the taxable year in which 
the termination occurs will the l>ases of the partnership 
assets be adjusted pursuant to Sections 743 and 755 prior to 
their deemed contribution to the "new" partnership. Treas. 
Reg. § 1.708-1 (b) (1) (v) . 
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time of the Purchase will not result in a step down in the 
basis of the assets held by SPV. 


Very truly yours. 


Robert W. Johnson, IV 
c/o Joel Latman 

Johnson Company, Inc . 

630 Fifth Avenue, Suite 1510 
New York, NY 10111 

Woodglen I M,C 
Woodglen I , Inc . 

c/o Robert W. Johnson, IV 
Johnson Company, Inc . 

630 Fifth Avenue, Suite 1510 
New York, NY 10111 
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PRIVILEGED AISID CONFIDENTIAL 
ATTORNEY WORK PRODUCT 

Octobw 14, 2(K)2 


&r;aR Cave 11? 

24S fan A,vrRue 

Yuit NV iOI57-CD34 
Tel i2!21SiC-S080 
FaJ i2^2!632-19l«l 
www.br>a!inavc.coiR 


Titanium Tnwtoig Partners LLC 
Attention: Mr. HaimSaban 
c/o Saban Coital Group, Inc. 
lOlOO Santa Monica Boulevard 
Los Angeles, CA 90067 

Re; I J.S. Federal Income Tax Opinion for Titan ium Trading Partners LLC 
Dear Mr. Saban; 


1*00} Kofig 


jElhti!»>n City 
Kansas Cily 


Los Aiiycles 

NewYort: 

Overland 


You have requested our opinion, in your cap^ity as President of 
Titanium Acquisition Corporation (‘TAC”), which is the mana^ng member of 
Titamum Trading Partners LLC (“TTP”), regarding whether TTP, as described more shjnshai 
fully below, will recognize for United States (‘tJ.S.*’) Federal income tax purposes si. Louis 
losses realized from; (i) the sale of catain shares of stock (the “Portfolio”), and (ii) the 
disposition of certain put options and call options (the “Coliar^*) held by TTP (the losses 
realized from the sale of the Portfolio and the dispositioD of the Collar are sometimes a.** 
collectively referred to herein as the “TTP Losses”) (the sale of fee Portfolio and wo5hfaiBa»- oc 
di^sition of the Collar, together the “Transaction”). AJi, or a portion, of such losses 
wife respect to the Portfolio were inherent in fee Prwtfolio vfeen a 99% and a 1% 
membership interest of TTP was purchased by TAC from BamviUe Limited 
(“Bamville”), an Isle of Man company, and by Cheryl Saban (“CS”) from European 
American Investment Corporate Services limited (“Eu^"), a corporation organized 
in fee United Kingdom, respectively. TAC is not related to Bamville and CS is not ■* 

. _ Pwinw*/,^ 

related to Euram. 


Based upon our understanding of the facts and assumptions of the 
Transaction as described herein, it is our opinion feat it is more likely fean not that fee 
conclusions set forth in the “Opinions” discussion would be upheld by a court if they 
were challenged by the Internal Revenue Service (the “Sofvice”) and fully litigated on 
the molts. Any conclusion set forth in this letter that an issue “should,” “would," 
“will” or “like!/’ be resolved in a particular manner means only that it is our opinion it 
is more likely than not that a court would sustain that conclusion. 
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FACTS 


BryaB Cave LLP 


Based on discussions wife Haim Saban MaJfeew G, Krane, Esqu^ 

(“MK”), and Chuck Wilk (“CVT) of Quellos Custom Strategies, LLC (“Quellos”), a financial 
advisory firm, and additional representations submitted to us firom HS, MK, and CW, and other 
parties we understand the relevant &cts preceding and involving the Transaction to be as 
follows: 

In 1986, HS owned all of the stock of Saban Productions, Inc. (“SPr”), a 
California corporation. SPI was in the business of producing background musical IhemK md 
cues, as well as songs, for anim ated television shows. At the end of 1986, the music publishing 
division of Warner Brothers was eager to acquire libranes sudi as SPPs, and thus, in late 1986, 
SPI sold all of its music copyrights to Warner Brothers. Thereafter, SPI dissolved and liquidat^ 
distributing to HS the proceeds from the sale and all of its remaimng assets, including its music 
production contracts with the animation studios. 

After SPI’s liquidation, HS continued tiie music production business as a sole 
proprietorship doing business under the name of Saban Productions (“SP ’)■ In 1988, SP made a 
second sale to Warner Brothers of its music library, including all of the music SP created for a 
specified number of television shows to be produced in the future. In 1989, T.V. Investment 
International B.V. (“TVT), a Netherlands corporation and wholly owned subsidiary of the 
Luxembourg-based Compagme Luxembourgeoise de Telidiffiision, S.A (“CLT’) (one of fte 
largest over-the-air broadcasters in Europe) arid HS formed Saban Entertainment, Inc. ( SET^, a 
Delaware corporation. 

In December 1992, HS and CS (CS was then and is currently the spouse of HS) 
jointly formedflMMBHHBiaiVHHM^^’f'’™^ patWersUp, 

with HS as the general partner and CS as the limited partner. HS and CS each contnbnted to 
^^HH^B13938 shares of SEI stock.'^ 


Redacted By 

Pe rmanent Subcommittee on Investigations 
DESCRIPTION OF PARTNERSHIPMERTOE^ 


^ HSprevbuslyhadsoldCS13938sharesofSEIstock.- 
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dMHmiBfand formed Silv^Ii^t Enterprises, LP. 

'(^ilvH-lighO, a California limited partnersbip, with the geneard paitaK and 

the limited partnear. We understand that Silverli^t was formed &r the 
purpose of making investments primarily in equity and debt instruments. Under the lirmted 
Partnership Agreement of Silverli^t, dated Decembea: 22, 1992; 

a) fUmH^ntributed to Silverli^t its 278.76 shares of SEI stock and 
cash in exchange for a 97% Class A interest and a 97% Class B intmest in 
the partnership, respectively. 

b) tfMHHH^contributed cash to Silverlight in exchange for a 3% 

Class A interest and a 3% Class B interest m the partnership. 

c) The holders of the Class A interests were entitled to an annual guaranteed 
payment of 10% of the capital contributed by them for their Class A 
interests (the “Guaranteed Payment”). 

iHHijPpurchased &nm flHIMikonerhalf ofi^HIBAClassAin^est in Silverli gjit, 
and became a limited partner in Silverli^L 4HiHBben 

entered into an Amended and Restated Limited Partnership Agreement of Silverli^t, dated 
Dectanber29, 199 2, reflect ing^— l^ntry into SUverl^tas^ew limited partner. On 
February 5, 1993,f||^^ppurchased the remainder of^MBHUk^iass A interest in 
Silverli^t, and the patties entered into a Second Amended and Restated limited Partnership 
Agreement of Silverlight, dated February 5, 1993, reflecting the resulting change in ownership. 


In March 1995, SEI purchased all of TVI’s SEI shares for 140,000,000, and HS 
then decided to separate the music production business fiom SETs other businesses. HS thus 
entered into a Music Services Agreement with SEL At the beginning of 1996, HS assigned the 
Music Services Agreement to a California co^ration wholly 

owned by HS.^^BBlected to bea^^o^ration beginning January 1, 1996.^ The income of 
the music prodirction business has seen steady growth since 1996. 

By tire middle of 1995, HS’ was convinced that the key to firlly realizing the 
potential value of SEI’s “content” assets, including Power Rangers, was the control of a source 


^ Internal Revenue Code section 1361(a) defmes the term S corporation, generally, as a “sinall bu^ess 
corporation” for vdrich an election trn^ sectiott 1362(a) is in effect for such year. A srrrall btrsiness 
corporation, in tunr, is detined as a domestic corporation, which is not an ineligible corporation, and -which docs 
riot have nrore than 75 shareholders, shareboldera who are not individirals (except generally for certain defirred 
estates, trusts, and charitable organizatiotrs), norrresiderrt alien shareholders, and more than orre class of stock. 
Code section 1362(a) provides how a small business corporation may elect to be treated as an S corporation for 
Federal income tax purposes. Unless otherwise noted, all “section" references are to the Internal Revenue Code 
of 1986, as arrKnded and in effect (the “Code"), and all “Regulations" and “Tteas. Reg.” references arc to the 
Treasury Department’s regulations protrmlgated under the Code. 
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of widespread television (Bstribution in the U^. To that atd, HS began discussions wife Fox 
Broadcasting Company C*FBC” or “Fox”), the owner the Fox Childnai’s Network and the Fox 
television network, to find a way to “marry’ SET s content with FBC. AUct exploring numerous 
proposed structures and arranganents, in Decdnber 1995, FBC, SEI and HS entered into a serira 
of agreements, collectively refaied to as the “Strategic Alliance.” As part of the Strategic 
Alliance, SEE HS, the shareholders of SEI which included Silverlight, and FBC entered into a 
Strategic Stockholdas Agreanent (the “SSA”) dated December 22, 1995, the terms of which 
included: 

1 . SEFs shareholders were subject to certain restrictions on trarrsferring their 
SEI stock. 

2. No SEI stock could be voluntarily subjected to any lien (hereinafter 
referred to as the “No-Lien Clause”). 

3. HS granted the right (the “Put Option”) on the occurrence of certain 
events (“Put Triggering Events”) to require FBC to purchase.all of his and 
the other SEI shareholders’ SEI stock. 

4. The Put Triggering Events wwe O’) HS’ death, (ii) a change in control of 
FBC, (iii) any time after seven years but prior to seventeen years from the 
date of the SSA, and (iv) the fifth anniversary of the SSA, Le., 
December 22, 2000. 

5. In order to exercise the Put Option with respect to the fifth anniversary of 
the SSA HS had to give notice to FBC no later than 180 days prior to that 
anniversary, or June 25, 2000. 

Under a Stock Ownership Agreement (“SOA”) executed as part of the Strategic 

Alliance, generally, HS and the SEI shareholders granted Fox Kids Worldwide L.L.C. 
(‘TTK'T t O”), a Delaware limited liability company,^ ttie ri^t (the “Call Option”) upon the 
occurrence of certain evesits (‘XiJl Triggering Events”) to purchase.all of the SEI stock ofHS 
and the other shareholders (including Silverlight). The Call Triggering Events for the exercise of 
the Call Option Were (i) the death of HS, (ii) any time after seven years and prior to sevmteen 
years from the date of the SOA .and (iii) the exercise by HS of the Put Option, hr the event both 
the Put Option and Call Option were exercised, the SSA provided that the Call Option would in 
all cases be effective in lieu of the Put Optiorr. 


Under the Strategic Alliance, FKLLC's “Gass B Mctiheia” were SEI and FCN Holding Company (“FCNIT), 
and its “Class A Member” was FBC' 
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The SSA required die parties to use reasonable efforts to reach agreement on the 
feir market value of the aidties to be valued.^ If the parties could not agree on the Fair Market 
Value, die SSA provided for an ^rm^arbitration mechamsm for the conclusive determination 
of Fair Market Value (flie “Appraisal Mechanism"*). 

In 1997, several restructuring transactions took place. The Call Option was 
distributed by FKLLC to FQ^ In a tax-free exdiange^ transaction, HS and tiie otiier 
shareholders of SEI exchanged their SEI stock for 49-5% of foe common stock of Fox Kids 
Worldwide, hic. (“FKWW”), a Delaware corporation formed to be foe holding company of the 
Strategic Alliance businesses, and Fox Broadcasting Sub, hac. (‘TEST*), the 98% pai^t of 
FCNH, contributed its FCNH stock for 49.5% of the common stock of FKWW, and Allen & 
Conqiany exchanged its 2% of the FCNH stock for foe remaining 1% of foe common stock of 
FKWW. FKWW issued debt to FBG in complete liquidation of FBC’s interest in FKLLC. HS, 
foe other shairdaolders of SEI, FBSI, FBC, and Allen & Company entered into a Restated and 
Amended Strategic StO(^olders Agre^nent dated August 1, 1997, (foe “Amended SSA”) 
amending and restating foe SSA to reflect foe reorganization The Amended SSA contained 
restrictions on transfer of the parties’ FKWW stock similar to foose contained in foe SSA 
wifo respect to foe SEI stock The Amended SSA also retained the No-Lien Clause with respect 
to foe FKWW stock HS’ Put Option was made applicable to the FKWW stock, and the 
definition of Fair Market Value in the SSA was carried over verbatim to the Amended SSA, as 
was the Appraisal Mechanism. Some time later, FKWW changed its name to Fox Family 
Worldwide, Ihc. and is hereinafter referred to as “FFWW.” 

In 2001 (the taxable year for which we have been asked to render U.S. Federal 
income tax opinions to TTP), Silverli^t held stock in FFWW as well as a portfolio of publicly 
traded securities and noncontroliing interests in sev^ partnerships. HS held a significant 
limited partnership intere st in Silverligh t; HS also was the s ole sharehol der of 5161, the genwal 
partner of Silverti^|BIHHHBHHlHHHHHiBHHB|. CS also had a limited 
paitnemhip int^est in Silverli^t HS, CS and^|||||||||HBHHMBHHH[liHBHHHHIIIII^ 

personally held stock 

in FIWW wfaicfo acc ounted for a significant percentage of HS’ and CS’ individual net worths. 
(HS, CS.^IIIlpkid Silyerli^t are referred to collectively hereinafter as foe “Saban 
Shareholders.’^ 

Toward the end of 1999, it had become clear to HS that the overall business 
objectives of FBC and FBC’s parent. News Corp. (“News’7, were inconsistent wifo the steps that 
he felt wer« necesrary to thieve the level of growth in FFWW that would justify holding such a 


^ Market Value” was defined in the SSA to mean the value detennined “on the basis of the businesses, 

properties, historical financial perfomiaiice and financial condition, projections and prospects for the further 
growfli of the entity or entities ^ose Fair Market Value is being detcnniDed.” 

^ The tran^ction was executed pursuant to section 35 1. 


• Redacted by the Permanent 
- Subconmilte e on 

Bryaa Cave LLP 
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large portion of his and CS’ net worth in FFWW stock. Tins was mamfested both m actions 
taken by News in pursuit of its other businesses that impacted or had die potential to impact 
bu^esses of FFWW in a negative way and in flie exercise by Fox of toe governance powere 
granted to it in toe Amended SSA to block FFWW from taking actions HS thou^t were needed 
to achieve the rapiisite growth of FFWW’s businesses. 

Consequently, HS commenced efforts to negotiate a restructuring of his 
relationship with Fox that would alleviate these problems. HS soon realized, however, that he 
would have to also focus on finding ways to monetiM at least a portion of the FFWW stock held 
by toe Saban Shardiolders in the event he was unable to achieve a satisfactory resolution wth 
Fox in a reasonable amount of time. HS believed monetization of the FFWW stock would yield 
two benefits. First, it would provide a way to divasify his holding, and second, it would allow 
him to capitalize on investment opportunities he judged to have greater current return potential 
than toe FFWW stock. 

To HS toe most obvious method of monetizing the FFWW stock was to exercise 
the Put Option. Several reasons, however, militated against this. 


Redacted By 

Permanent Subcommittee on Investigations 


DISCUSSION OF FACTORS MITIGATING 
AGAINST EXERCISE OF PUT OPTION 


^ The only fhed period imposed by the Aj^raisal Mechanism vas toe 30-day period toat both sides' investment 
bankers bad &om the submission of their valuation reports to appoint a third banker. 

Although toe Amended SSA provided for toe payment of toe interest at the prime rate to toe S^an 
' Shareholders on the purchase pike for toeir stock from toe valuation date to the date of toe payment, tois did 
not satisfy cither of HS’ monetization objectives. Aceming interest provided neither the diversiftcation of HS* 
and CS* holdings nor their ability to capitalize on investmem opportunities (HS did not regard du earning of 
intere^ at the prime rate' as an invesUnent “opportuiuty"). 
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Bryan Cave LLP 


DISCUSSION OF FACTORS MITIGATING 
AGAINST EXERCISEM;PUT0PTI0N__ 

Consequsnfly. throu|Jiout 2000 HS continued to discuss with Fox various ways to 
restructure their arrangemenL He also began to investigate othra monetization possibilities with 
various financial consultants and institutions. HS found that financial institutions wae generally 
open to monetizing his FFWW stock by malting a fiiU'-recourse loan to him secured by a pledge 
ofhisFFWW stock. 

Alternatively, a pledge of the FFWW stock was impossible because of the No- 
Lien Clause. Just as great an obstacle, however, would be a fully recourse loan against HS. 


if anything, HS sought to reduce his personal 

exposure firom borrowed funds, not increase it 

In response to this, HS was advised that he might be able to borrow money on 
either a non-recourse or limited-recourse basis by pledging the properly pm-chased with the 
borrowed fimds. The amount of loan that any lender would make if HS wished to purchase 

“margin stock” 


As the December 31, 2000, deadline for giving notice of exercise of the Put 
Option approached, HS believed he had exhausted, without success, every avenue to resolve the 
situation with Fox. Therefore, by letter dated December 21, 2000, HS exercised the Put Option. 
Consequently, by letter dated January 17, 2001, Fox exercised the Call Option whidi then took 
precedence over the Put Option (the reciprocal exercise of the Put Option and Call Option 
hereinafter referred to as the ‘Tox Option Exercise”). 

During this time period, the stock market, and in particular the technology sector, 
suffered a serious decline.'™ Up to that point, HS and Silverii^t had minimal exposure to the 
technology sector, having persistently avoided it as overpriced, “overhyped,” and excessively 
volatile. As the decline continued at the beginning of 200 1 , howcvra-, HS believed that the sector 
presented getiuine buying opportunities. Importantly, though, because of the volatility of 

The Federal Resove Board Ri^lation U linuts the amount a bank could lend for the purpose of purchasing 
margin stock. 

We note that die NASDAQ closed at a high in March of 2000 at 5,13252, and by the winter of 2001, 
it closed consistently below 2,000. 


w 




securities, would be no more than ' 
(e.g., publicly traded 


I constitute 
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technology stocks, HS had no interest in holding a portfolio of sudi stocks for any length of 
time; on the contrary, HS believed that die currojt stock market decline coupled with the 
volatility presented a prudent opportunity to make a short-term profit in this sector. 


After the Fox Option Exercise, News commenced to undertake a due diligraice 
review of FFWW, presumably for the purpose of preparing for the negotiations to determine the 
purchase price for the Saban Shareholder’s WWlf shares. After FFWW supplied all of the 
documents and information requested by News, sevraal monflis passed with little cormnunicafion 
between the patties. There was virtu^y no progress toward a deteimihation of the purchase 
price for the Saban Shareholders’ FFWW stock. 



For these reasons, HS intensified his efforts to find a monetization mechanism for 
his FFWW stock. In January 2001, MK met with CW of Quellos and explained the situation to 
him. hr a follow-up meeting a few weeks later, CW told MK that he believed Quellos could 
devise a monetization plan and asked MK to furnish him with details of HS’ assets and affiliated 
entities. 

More importantly, though, CW explained that Quellos* approach to the problem 
was somewhat the opposite firom that of other institutions. Instead of focusing on the availability 
and trams of a monetization financing, Quellos believed it should first identify the investment 
vdricle that suited HS’ objectives for the use of the monetization proceeds and then determine 
whether and how such an investment could be financed. Thus, CW focused in on HS’ interest in 
a short-term investment in the technology sector, e.g., how much money HS wanted to invest, the 
Iraigth of time HS was looking to hold such an investment, and the level of risk HS was willing 
to bear. 

In the Spring of 2001, CW iiiformed MK that he thought he had identified an 
investment that met HS’ goals for the use of the monetization proceeds in a short-term trade 
capitalizing on the then current price levels of technology stocks. 

Bamville held substantial positions in severiJ technology stocks. Bamvillc and 
Euram, a financial advisory firm based in London, had formed TTP, a Delaware limited liability 
company, to which it was intended that Bamville would contribute a porfion of its technology 
stocks (refrared to hraein as the “Portfolio’^ in exchange for 99% of TTP’s mranbership 
interests. Bamville and Euram formed TTP as a partnership for purposes of obtaining a profit 
fiom the sale of interests m TTP. Euram, which held the remaining 1% of TTP and was its 
mana^g member, also arranged for the placement by TTP of a long-dated (five-year) covered 
call contract on the Portfolio. 

CW believed HS should consider purchasing all of Bamville’s interest in TTP in 
order to acquire a diversified basket of technology stodcs. MK agreed that CW should enter into 
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pr eliminar y discussions Wife Euram and Bamville regarding fee purchase by HS of all of 
Bamville’s membership into-cst in TIP, and feat CW‘ should also explore possible sources for 
financing fee purchase. 

After several conversations between CW and HSBC Bank in New York 
(‘TISBC*), a subsidiary of HSBC in London and Hong Kong, CW told MK feat he and HSBC 
had possibly found a way for HSBC to finance HS* purchase of Bamville’s interest in TTP 
wifeout violating the No-Iien Clause and without requiring unlimited recourse against HS. 
HSBC was willing to make a loan to fecilitate fee purchase of Bam^le's intocst in TTP. It 
would not, howevOT, under any circumstances make the loan on anything ofeer than a full- 
mcourse basis, but, because Silveilight owned approximately 25% of fee outstanding common 
stock of FFWW, it was willing to make a full-recourse secured loan to Silverligjit, with only a 
limited and contingrat guaranty by HS (see detailed explanation below at fi>otnote 19) so that 
SilvCTli^t could purchase fee iuterest of Bamville in TTP. Moreover, HSBC would not require 
a pledge of Silveriight’s (or any other) FFWW stock. 

HSBC, howevCT, required additional security arrangemrats to make the loan to 
Silverli^t HSBC vranted Silverli^t, immediately after the purchase of Bamville’s interest, to 
cause TTP to purchase an at-the-money put on the Portfolio to limit TTP’s risk of a decline iii the 
Portfolio’s viue while the loan was outstanding. TTP could partially finance the put by 
simultaneously selling a call on the Portfolio with fee same expiration date as fee put but at a 
hi^er strike price, thereby creating a “collar” (referred to herein as the “Collar”). (HS fevored 
fee idea of the Collar because it brou^t the overall risk of the transaction down wfeile still 
reUdning potential for significant short-term return on the investment) 


Redacted By 
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DISCUSSION OF ISSUES AND OBLIGATIONS 
OF SILVERLIGHT PARTNERS 


For fee HSBC proposal to give HS a genuine shield &om ^rsonal liability from fee loan to Sdveili^ fee 
Glass Wave/Silveriight partnership structure in place at that tune ^uld have to be altered. HS, as fee genoal 
partner of Glass Wave, which was in turn the general partner of Silverlight had unlinuted personal liabSi^ for 
Silverlight*s debts. It was thus necessary to rq^lace Glass Wave as fee general partner of Silverlight with an 
mtiQ', such as a corporation or limited liability con^any, t}»l affc^ded its owners linnted liabil^ from the 
' claims of the entity's creditors. . HS would feereby be shielded from unlimited personal liability for future 
clains, including those arising hom the HSBC loan, that inight be asserted against SilwUght 
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DISCUSSION OF ISSUES AND OBLIGATIONS 
OF SILVERLIGHT PARTNERS 


Ih May 2001, Fox decided to seek a third party purchaser for FFWW rather fbaa 
purchase the shares of die Saban Shareholders. This triggered an entirely new set of issues 
between HS and Fox to be negotiated and resolved, such as HS* involvement in die selling 
process, the freedom, if any, of the Saban Shareholders not to sell in a transaction approved by 


The issue of HS* persona! liability for Silveiiight's debts in bis capacity as genera] partner of d 
b^n fully discus^ by die parties when Silverlight and formed in 1992. The Guaranteed 

Payment and the deficit mal^up provision were material ccmditionsofti 

uddeh die partners the^^|[|||M||^m|||mp^vh^ were tbe partners of 

intft the Silverlight limited pattens^^a^mmra^^Th^n^tees opposed the use of a 
fimte^iaoility entity as die general partner of that time for the reasons stated in the text 


Accordingly, HS agreed to personaUy act as the general padner of^ 
assets available to die Guarant^d Payment and to restcue a capit 


hereby makiz^ his personal 
j?ccouQt deceit of the general partner. 
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Fox, and compensation to be pdd by Fox to the Saban Shareholders for Fox’s reteition of the 
Fox CMdren’s Network. 

As a result, a monetization of the Saban Shareholders’ FFWW stock became even 
more important to HS, because as it became increasingly clear that no attention or energy on the 
part of Fox would be givrai to the Appraisal Mechanism during the period agreed to by the 
parties for the solicitation of buyers. If no buyers emerged during that period, the Appraisal 
Mechanism would be reinstalBd, with the end r^ult that Fox would be no closer to effectuating 
the purchase of the Saban Shareholders’ FFWW shares and at least another year would have 
elapsed. 

In July 2001, while HS and Rupert Murdoch, the chairman and C.E.O. of News 
(“Murdoch”), attended an industry conference held annually with media principals and 
investment bankers. Michael Eisner (“Eisner”), the chairman and C.E.O. of The Walt Disney 
Company (“Disney”), agreed to meet with HS and Murdoch to discuss Disney’s possible 
acquisition of all of FFWW. At the conclusion of that meeting, Eisner acting on behalf of 
Disney made an offer to purchase all of the outstanding common stock of FFWW and certain 
promissory notes (the ‘Tox Notes”) held by a Fox affiliate for a certain amount of cash. 

On July 23, 2001, the parties executed a purchase agreement by and among the 
Saban Shareholders, Fox, certain of their affiliates. Alien & Company and Disney, relating to the 
sale of the common stock of FFWW and the Fox Notes to Disney (the ‘Disney Agreement”). 
Pursuant to the Disney Agreement, the closing of the sale was scheduled to occrar three business 
days following the later to occur of (i) the expiration or termination of the ^plicable waiting 
periods under the Hart-Scott Rodino Act and foreign antitrust laws and (ii) the satisfaction or 
waiver of all other conditions set forth in Articles 11 and 12 (Conditions Precedent to the 
Obligation of the Buyer to Close and Conditions Precedent to the Obligation of the Sellers to 
Close, respectively) of the Disney Agreement 

After the execution of the Disney Agreement numerous matters, rem^ed to be 
worked out among the parties in order to close the transaction. In addition to the various 
conditions to closing that were irtqrased under the Disney Agreement, several significant 
provisions had been left to be resolved through good faith negotiations among the parties. 
Notwithstanding HS’ efforts, there were significant regulatory approvals, both domestic and 
foreign, which were required to be obtained in otda: to consummate the sale and the tinting for 
the granting of such approvals was beyond HS’ knowledge and control Thus, HS’ liquidity and 
ability to diversify his investments continued to be illusory.’^ 



After the events of September 1 1, 2001, the cons umma tion of the sale of the FFWW stock to Disney became 
very uncertain. 


KS-00001103 



1238 


Titanium Trading Partners XLC 
OotobCT 14, 2002 
Page 12 


Bryaa Cave LIP 


Redacted By 

Permanent Subcommittee on Investigations 


DISCUSSION OF FACTORS RESULTING 
IN REVISION OF INITIAL PLAN ON 
STRUCTURING THE POINT TRANSACTION 


KS-00001104 


Titamum Trading Partners LLC 
OctobOT 14, 2002 
Page 13 


1239 


Bryan Cave LLP 


Redacted By 

Permanent Subcommittee on Investigations 


DISCUSSION OF FACTORS RESULTING 
IN REVISION OF INITIAL PLAN ON 
STRUCTURING THE POINT TRANSACTION 


Consequently, to avoid any potential personal exposure to HS and CS for the 
HSBC loan, CW ^ggested that the interert in TTP not be acquired directly by Silvwii^t, but 
rather by a new entity wholly owned by Silverlight SilvCTli^t would contribute the loan 
proceeds to this entity (^ewco”), inhich would in turn acquire the interest in TTP. Newco could 
ttien pledge its interest in TTP as collateral for the loan. Silverlight could then distribute the 
intCTest in Newco (rather than tiie interest in TTP) to HS and CS in complete redemption of their 
limited partnership interests in Silverlight HS and would, therefore, acquire the interest in 
Newco free and clear of any direct encumbrances, and with flic reduced risk of liability exposure. 

CW pointed out two additional benefits of having a wholly owned entity of 
Silverlight ratbCT than SilvCTlight itself acquire the TTP interest from Bamville. First, it would 
prevent Silverlight from incurring any liabilities arising out of the purchase of the TTP intaest, 
including liabilities ioqiosed under the purchase agreement entered into with Bamville. Second, 
it would allay any fears that Silverlight could be held liable for the obligations incurred by TTP 
prior to the purchase of Bamville’s interest in TTP. CW advised HS and MK. that althou^ a 
member of a tinuted liability conq)any theoretically had ho exposure to the debts of the entity, 
limited liability company statutes were only recently Miacted in the U.S. and, as a result, few if 
any of the contours of the limited liability protection set forth in the various legislative 
enactments had been delineated by U.S. courts. 

HS and MK therefore, agreed that Bamvilie's interest in TTP should be acquired 
by a new wholly owned entity of SilvwUght to which Silverlight would contribute the HSBC 
loan proceeds. Silverli^t would not pledge the interest in tiie new entity as collateral for the 
HSBC loan, which would enable Silverlight to distribute ttw interest to HS and CS in complete 
redemption of their interests in Silvo-li^t, free and clear of all direct encumbrances. For the 
masons stated above regarding the lack of s^ed law determining the reach pf the liability 
protection provisions in limited liability company laws, both HS and MK thought that the new 
entity should not take the form of a limit^ liability company but instead be formed as a 
corporation. HS was especially adamant in this regard, because he was almost entirely 
unfamiliar with the limited liability company form of entity, having rarely utilized one to carry 
on any of his own business enterprises.’ After CW received confirmation fiom HSBC that it 

HS had always operated his businesses in tfte U.S. through corporations, beginning with SPI in 1983, and sole 
proprietcffships. The one exception might be FKLLC, although it was j ointly owned with Fox entities. 
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agreed in principle to make tbe loan to Silveriigjit in accordance wth the outlines of Quellos’ 
plan, HS, working with CW, comm^ced to effectuate the structure to accomplish his goals and 
objectives. 


To this Old, on August 17, 2001, Silverti^t formed TAG as a corporation under 
the Delaware Corporation Law. Approximately a month later, Silverligjit borrowed $800 rnillion 
&om HSBC and executed a Credit Agreemait dated Septanber21, 2001 (the “Credit 
Agreement’^ which set forth the terms and conditions applicable to die loan (the “Loan’^. The 
Loan was fully recourse to SilverlighL FurthK*, Silv^^t did not have any set off rigjits agdnst 
HSBC relating to othe r transacdons entered into with HSBC by affiliates of SUvorlight Undo* 
California law, as the gen^ partner of Silvedi^t, was liable for the debts of the 

partnership. The'limited partners of Silverlighf had no liability for t he Lo an in excess of the 
amnimtR they had already contributed to Silverii^t^^^ Further^ executed sq)arate 

reimbursraQent and indemnity agreements effective as of September 21, 2001, wiffi each limited 
partner of Silverlight agredng thereunder to reimburse such partner for any payments m^e 
under the limitod and/or contingent guarantee and indemnify it against any loss incurred by it 
arising out of the Loan (collectively the “I ndemnit y A^eements”).’*^ HS believed tiiat the value 
of Silverlight’s assets plus the v^ue offl|||Bassets were sufficient to satisfy Silverlighfs 
obligations. 


Although Silverlight was the sole borrower, i ts par tners and affiliates provided 
limited and/or contingent guarantees to HSBC.'*^ Further, MBaud TAG each executed an 


The SUveriight partnership agreement required die general partner, ie., 51 61 , to restore to Silverlight any deficit 
in 5161'$ capital accoma iqion the liquidatirm of SilveclighL The SSveilight partnership agreement, however, 
did 221 require a limited partner to restore to die partnarsh4> upon its liquidation any negative balance in such 
limited partner’s capital account Further, under state law, HS, Ibc other limited partners had 

ever been required to make a payment to HSBC under their limited and/or contmgent guarantees (see discussion 
of same below), as die case may be, »ich limited partner would have been subrogated to HSECs right to 
recovCT in hiD from die partnership. 

The hidemmty Agreements p rovide d, in pertinent pai% that each of die limited partners of Silvedigh^ was 
entitled to be reindiursed byl^Btfor any payments made by such limited partner pursuant to die limited 
guarantee and/or contingent guarantee and to be indemnified against any loss incurred arising emt bf the Loan. 
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imliini ted guaranty in fevor of HSBC and pledged collateral in support thereof. The collateral of 
(BIKxinsisted of the value of its general partnership interests in Silverlight, all copyri^its and 
copyri^t registrations, license and royalty agreement (except where the assignment would be 
profited) and all books, records, and writings relating to the foregoing. The collateral of TAC 
consisted of deposit accounts at HSBC, the Custody Accoimt Agreement between TAC and 
HSBC, an HSBC securities account and all property held therein, all books, records, and writings 
relating to the foregoing. In addition, TAC’s collateral was supplemented after it purchased 
Bamville’s interest in TIP on September 24, 2001, to include the Certificated Securities 
'(including the certificate representing the 99% interest in TI P), and the Purchase Agreement 
dated Septembm 24, 2001, between TAC andBamville. 

On SeptanbCT 24, 2001, SUverfight transferred the $800 million fiom its HSBC 
account to TAC’s HSBC account Silverlight transfared this amount to TAC, in part, as a 
coital contribution to TAC and in part for the acquisition of a debenture issued by TAC. The 
principal amount of the debenture was $67,827,867, having a term of twenty years with interest 
payable quarterly of at least 5.5% per annum (the ‘Debenture”). No interest was permitted to be 
paid by TAC until the first quarterly date following when the Loan was paid of£^°^ On 
SeptembCT24, 2001, TAC purchased Bamville’s 99% membership interest in TIP for 
$768,784,235. At this time, TTP held the Portfolio which was comprised of shares in several 
technology companies, including Automatic Data Processing, Biogen Inc., Dell Computer, 
Nokia Computer, QualComm Inc. — all of which were of interest to HS. Bamville had 
contributed the Portfolio and Euram had contributed its services to TTP with the intention of 
making a profit. Bamville and Euram expected to obtain a profit ovct the current market value 
of the Portfolio by forming TTP with the Portfolio and selling interests in TIP. TAC’s purchase 
was at arm’s length and the entire purchase price was paid in cash. On the same day, CS 
purchased Euram’s 1% membership interest in TIP for $7,765,497 in cash.^'^ Consequently, 
TIP, which had not elected to be treated as a corporation but rather as a partnership (whm 
relevant) for U.S. Federal income tax purposes, experienced a technical termination because 
there was an exdiange of 50% or more of the total interest in its capital and profits. TIP, 



^ The Debenture provided, (hat generally the Holder could make a written demand not later dian October 1, 2003, 
for TAC to pay die Holder a mandatory pn^ayment on Decendier 1, 2003, in the amount of 320,000,000. TAC 
also had the right generally after written notice to the Holder, to optionally prepay all or any part of die unpaid 
principal balance of the Debenture without penalty or premhun. All prepayments whedMa- mandaloiy or 
optional were required to be acconqianied by accrued interest on the principal amount being rqiaid to the date 
of such prepayment The Debenture also provided diat it was only transferable on the Debenture register of 
TAC. 

Also on September 24, 2001, TAC and CS each made a pro rata contribution to TTP in proportion to tbeir 
respective menibership interests in the amounts of 33121^373 and $315,236, respectively. These amounts 
were used by TTP to purchase the Collar. See discussion below. 
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therefiare, adopted the taxable year of TAC, its member having an aggregate interest in profits 
and coital of more than 50%. TTP’s taxable year became, therefore, the fiscal year ending 
Septemba’ 30, 200 1 P' 

At the time of the purchase, the fair maricet value of the Portfolio was 
significantly Iowa than Bamville’s original purchase price of the Portfolio. Based upon the 
books and records of TTP supplied to us and verified by Qnellos as accurate, Bamville’s oripnal 
purchase price of the Portfolio was $1,480,941,293.“' TTP did not have a section 754 election 
in effect when TAC acquired Bamville’s 99% membership intaesL Thns, no adjustment was 
made to the basis of any of the assets held by TTP by reason of tire purchase of the TTP interests 
by TAC and CS. 

Contemporaneously with the purchase of Bamville’s membership interest in TTP 
by TAC, TTP had entered into an ISDA Master Agreement with HSBC. After the purchase of 
Baniville’s interest in TTP by TAC, TTP entered into ten identical transactions (except with 
respect to the expiration dates)^ which were European options each comprised of a put and call 
option (collectivdy, the ‘Tuts” and the “Calls,” respectively) on the shara of stock making up 
the Portfolio, each with a strike price of $76,886,112.13 and $83,037,001.10, respectively (i.e., 
the Collar). TTP acquired the Collar to hedge its risk of holding the Portfolio (and the Collar 
was also a prerequisite of HSBC making the Loan to Silverlight) while retaining some of the 
upside potential of its investment TTP was’interested in retaining as much profit potential finm 
its equity investments while protecting itself fiom fiirther erosion of this investment The Collar 
entered into with HSBC afforded TTP this opportunity. TTP’s net cost of the Collar was 
$31423,305.90. 

TTP held the Portfolio and Collar solely for investment pulses (the “TTP 
Activity”). Further, we underetand that TTP’s ownership of the Portfolio and its participation in 
the CoUar did not constitute a trade or business. 

^ TAC had previously adopted the fiscal year ending Septcnber 30, 2001, as ils taxable year. TAC filed 
Fonn7004 on ot before December 15, 2001, extending ^ due date of its tax return for Its first taxable year 
ending September 30, 2001. TAC’s UA Federal income tax return for its first year ending September 30, 2001, 
was filed timely in June 2002. An amended return for TAC’s first taxable year ending Septeniber 30, 2001, to 
correct an error on Schedule L, 'Salance Sheets Per Boohs,” will be filed on or before October IS, 2002. 

For its fiscal year beginning October 1, 2001, TAC elected Scorporation status (see footnotes above for 
explanation of S corporations generally) which requited TAC to adopt the calendar year as its taxable year. See 
TAC’s Form 2553, “Election by a Small Business cotporation,” See Notice of Acceptance as an S corporation 
dated Jarruary 28, 2002, to TAC fiom the Irrtemal Revenue Service. Since TAC was TIP’s rrrajority member, 
TTP was also required to adopt tire calendar year for its taxable year. 

^ See Exhibit A attached hereto. We note fliat we have not been ashed, nor have we independently rmdertaken 
ourselves, to verify the accurateness of this number, but have relied solely on the irtformation supplied to irs. 

The ten expiration dates were December 17, 18, 19, 20, 21, 24, 26, 27, 28 and 31, 2001. See Confirmation 
dated October 17, 2001, between HSBC and TTP (the “Confirmation”). 
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TAG, Silverlight and HS have advised us that there were several reasons for 
purchasing the inters in TTP ra&K^ than purchasing die Portfolio directly. TAG detomined 
that it was likely to be less expensive to purchase Bamville’s membership interest in TTP than to 
try to directly acquire the Portfolio in die open market because of (i) &e potential detrimental 
effect that a purchase of a large block of stock mi^ have on the market price of such stocks, 
and (iO tihe lower transaction costs involved to purchase Bamville*s m^b^hip interest in TTP 
(which already held the Portfolio). In addition, HS was interested in obtmning TTP to be ^le to 
use it as an entity for zn^dng adrhtional investments in the hiture. 

On S^tember28, 2001, pursuant to the period HS and GS Agreements for 
Gomplete Redenq>tion of limited Partnership Interest in Silverli^t (together, the “Complete 
Redemption Agreements”) HS* and CS* partnership interests in Silverlight^^ were completely 
redeemed in exdiange for all of the shares of stock in TAG (“TAG Stock”). HS received 32.76 
shares of TAG Stock and CS received 17.24 shares of TAG Stock. Prior to the redemption, HS 
and CS owned over 90% of the interests in Silverlight, and Silverlight owned 1 00% of the TAG 
stock. Silverlight did not make any cash payments to HS or CS as part of their redemption. 

The Complete Redemption Agreements provided, among other things, for a 
tnie-up between HS and Silverlight, and between CS and Silverli^t in the evmt tl^t the fair 
market value of tiie shares of TAG Stock (“Share Value”) was not precisely equal to the fair 
market value of HS* and CS* respective interest in Silv^ligbt (“Redemption Value”), in tiie form 
of a paymmt to be made no later tiian: (i) the later of seven days after the determination of ttie 
Share Value, or (ii) December 31, 2001 (the “Equalization Payment**). As of the close of 
business on September 21, 2001, HS’ and CS* Redemption Values w«e $454,444,206 and 
$238,986,443, respectively. On December 31, 2001, HS and CS each made an Equalization 
Paymrait, plus interest, in the total amoimt of $18,719,279 and $10,018,195, respectively. For 
purposes of the Opinions rendered hereunder, MR has represented to us that the Equalization 
Payments are propwly treated for U.S, Federal income tax purposes as payments by HS and CS 
to Silverlight for ihe purchase of a portion of TAG Stock.^^ 

On October 18, 2001, CS contributed her 1% mranbership interest in TTP (which 
die h^ purchased previously from Euram) to the capital of Glen Gale Corporation (“Glen 
Gale”), a Delaware corporation, wholly owned by CS. Subsequently, on October 22, 2001, CS 
contributed 37,546 shares of FFWW stock and assigned all of her rights under the Disney 


^ HS and CS had acq uired th eir invests in Sflverlig ht in nonrecognitioQ transactions in the form ofpartDer shy 
distributions 

Angust 2000,|Biyan^^^^^ac^S^^^SsfCT^all o fjts a^ ^a^ liabil ities to Silverlight in an 
ocdxange described in section 721, and as part of the same planj^^^pi and ^fe^iqwdated and distributed 
their interest in Silvedight to their partners. 

^ We note that we have iu>t been asked, nor have we independendy undertaken, an analysis of the treatment of the 
Equalization Paytnem for U.S. Federal income tax purposes. 
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A.greement rdating thereto to the capital of Glai Gale. Thereafter, Glen Gale contributed the 
FFWW stock and all of die ri^ts under the E^sney AgrcCTient to the coital of TIP. 


Also, on OctobCT 22, 2001, HS, CS, and ^ 

aggregate of 3,717,029 shares of FFWW sU>ck and assigned all of their ri^ts a|^urtenant tiiaeto 
under the Disney Agreement to the capital of TAG. 


On the same day TAG and concurrently contrfbuted 3,717,029 and 

37,546 shares, respectively, of Glass B common stock of FFWW along with aU of the rights 
appurt^ant thereto under die Disney Agreement to the capital of TTP. TAG was die managing 
member and owned 99% of TTP vdiile Glen Gale owned die remaining 1% of TTP. HS and GS 
gave notice to FBG and News of these transfers by letter dated Octob» 22, 2001, and therein 
stated that TTP “absolutely and inevocably agrees to be bound by the provisions of the 
Agreement (the Amended SSA) related to the transferred Shares.” 

Two days later, on October 24, 2001, the sale of FFWW was consummated with 
Disney, TTP transferred Gertificate Number 28 represoiting its 3,754,575 shares of Glass B 
common stock of FFWW to Disney for cash. Siiverlight also transferred its 4,165,425 shares of 
Glass B common stock of FFWW to Disney for cash. (We understand diat Silvorli^t used die 
cash it received upon the transfw of the FFWW stock to Disney plus an additional 
$57,458,667.37 borrowed from TTP to pay off the Loan in full and satisfy all of its other 
obligations under the Credit Agreement) 


We understand that on November 12, 2001, an Unwind Event (as that term is 
defined in the Confiimation)^’^ in respect of 75% of the Notional Amount of the Collar occurred. 
In connection therewith, TTP agt^ to pay HSBC $60,967,793.75. See Letter dated 
November 12, 2001, HSBC to TTP and aclmowledged by CW. On November 13, 2001, an 
Unwind Evait with regard to the remaining 25% of the Notional Amount of the Collar occurred. 
Consequraitly, by letter dated November 14, 2001, HSBC and TTP entered into a Letter 
Agreement dated as of November 13, 2001, widi respect to the Collar (the “Amraided 
Transaction Cancellation Agreiement”) pursuant to which TTP and HSBC were desirous of 
canceling tire Collar. TTP agreed pursuant to the Amended Transaction Cancellation Agr^nent 
to pay HSBC $24,268,523.07. See “Collar Analysis” as supplied to us as part of the bools and 
re«)fds of TTP and verified by Quellos as accurate, attached hereto as Exhibit B. Tip’s 
obligations under the CoEar, th^efore, w^e tenmnated. All of the positions constituting the 
Collar were terminated in November 2001. In considwation of the termination of the Collar, 
TTP agreed to pay HSBC a total of $85,236,317. 

We have been advised that on November 12 and 13, 2001, 75% and 25%, 
respectively, of the Portfolio was sold by TTP. The amount of gains and losses wifii respect to 


Paragraph 8 of litt Confinnation sets forfli what constitutes an “Unwind Event" and the consequences diereof as 
it relates to the Collar. 
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those sales of the PortfoHo is set forth in a chart labeled Exhibit A attached hereto, as si^rpHed to 
us fiom TTP and verified by Quellos as aaairate.^' 

The sales of the Portfolio and the sales executed pursuant to the termination of the 
Collar were over a publicly traded market and, thus, it is presumed such sales were not made to a 
person related to TTP. All of the TTP Losses are attributable to the disposition of p^erty 
producing dividends or held for investment, or both. When TTP sold the Portfolio, it was 
holding the stocks cottprising the Portfolio as a cr^ital assets. 

REPRESaSTATIONS 


In rendering this Opinion, we have relied on the representations of the individuals 
and raitities listed below and attached as Schedule A- 

1. Matthew G. Krane, as cmunsel to Silverlight, Haim Saban, 

Cheryl Saban, TAG, TTP, and as Trustee erf the Trusts. 

2. Haim Saban, individually. 

3- Cheryl Saban, individually. 

4. Chuck Wilk, as a principal of Quellos. 

5. Thomas Glen Leo, partner of the law firm of Akin, Gump, 

Strauss, Hauer & Feld, L.LP., as cmunsel to SilverlighL 

6. A. Nicholson, as Director of Bamville (representations 
supplied by TAC). 

7. John Staddon, as Director of Euram (representations 
supplied to CS). 

8. Haim Saban, as President of TAC. 

9. H aim Saban, as President of TAC, managing member of 
TTP. 

DOCUMENTATION REVIEWED BY US 

In connection with the preparation of this Opinion, we have reviewed the 
documents exmtained in the attached Schedule B. 


® We have not been asked, nor have we independently undertaken, to verifir the accuracy of the nuihbeis set forth 
in the chart 
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LEGAL ANALYSIS OF MATERIAL 
UNITED STATES FEDERAL INCOME TAX ISSUES 

L PARTNERSHIP STATUS 

Under sections 701 and 702, a partnership is treated as a flow-through entity for 
U.S. Federal income tax purposes. Treas. Reg, section 301.7701-3(b)(l) provides that a 
domestic eligible entity that has two or more members and does not elect to be classified as a 
corporation will be classified as a partnership for federal income tax purposes. TI P was validly 
formed by Bamville and Euram as a limited liability company under Delaware law and did not, 
at any time, elect under Treas. Reg, section 301.7701-:3(c) to be taxed as a corporation- Thus, 
TTP would be treated as a partnership for U.S, Federal income tax purposes under Treas. Reg. 
section 301.7701-3. 

The courts have held that a partnership will be respected for federal tax purposes 
if the parties join together to jointly conduct a business and share the profits and losses or both. 
See, e.g., Comm’r v. Culbertson, 337 U.S. 733, 741 (1949). See also Knight v. Comm'r, 115 
T.C. 506 (2000) (upholding validity of a newly formed femily limited partnership); Estate of 
Albert Strangi v. Comm >,115 T.C. 478 (2000), aff d in relevant part sub nom. Gulig v. Comm >, 
293 F.3d 279 (5th Cir. 2002) (upholding validity of a newly formed family limited partnership); 
70 Acre Recognition Equipment Partnership v. Comm'r, 72 T.CJvL (CCH) 1508 (1996) 
(upholding validity of a partnership). Compare ASA Investerings Partnership v. Comm'r, 201 
F.3d 505 (D.C. Cir. 2000), with Boca Investerings Partnership v. United States, 167 F. Supp. 2d 
298 (D.D.C. 2001), appei docketed. No. 01-5429 (D.C. Cir. Feb. 19, 2002) (discussed below). 

In Estate of Albert Strangi, supra, the Tax Court stated: 

Taxpayers are generally free to stmcture transactions as they 
please, even if motivated, by tax-avoidance considerations. See 
Gregory V. Hehering, 293 U.S, 465, 469 (1935); Yoshav. 

Comm'r, 861 F.2d 494, 497 (7th Cir. 1988), affg. Glass v. 

Comm >, 87 T.C. 1087 (1986). 

Strangi, 1 15 T.C. at 484. The Tax Court then held: 

[The Partnership] was validly formed under State law. The 
formalities were followed, and the proverbial “i’s were dotted” and 
“t’s were crossed.” The partnership, as a legal matter, changed the 
relationships between decedoit and his heirs and decedent and 
actual and potential creditors. Regardless of subjective intentions, 
the partnership h^ sufficient substance to be recognized for tax 
purposes. Its existence would not be disregarded by potential 
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purchasers of decedent’s assets, and we do not di^egard it in this 
case. 


/ri at 486-87. 


hi Culbertson, flie Supreme Court reasoned that in de^inming whedier there was 
a true paitner^p for income tax purposes, ""[t]be question is . . . whether, considering all the 
fkits — die agreem^t, die conduct of die parties in execution of its provisions, their statements, 
the testlinony of di^terested persons, the relationslup of the parties, their respective abilities 
and csqiital contributions, the actual control of income and the purposes for which it is used, and 
any other facts throwing light on their true intent - the parties in good faidi and acting witih a 
business purpose intended to join together in the present conduct of the aiterprise ” Culbertson, 
337 U.S. at 742 (footnote omitted). See also 70 Acre Recognition Equipment Partnership v. 
Comm V, 72 T.C.M (CCEJ) at 1508 (citing language of Culbertson as the inquiry for determining 
whether a partner^p exists); Sirfine Building No. J v. Comm >, 69 T.C.M. (CCH) 2476 (1 995) 
(citing language of Culbertson as flie test for detennining whether an entity is a partnership); 
Smith’s Estate v. Comm'r, 313 F.2d 724 (8th Cir. 1963) (declaring Culbertson a landmark case 
in determining what constitutes a valid paitn^hip for federal tax purposes); Luna v. Comm V, 42 
T.C. 1067 (1964) (citing Culbertson as asking essential question of whether the parties intended 
to join together). 

The Tax Court sqiplied similar reasoning in Brannen v. Commissioner, 78 T.C. 
471 (1982), in which neith^ party raised the issue of whedier a valid partn^ship existed where 
there was a lack of profit motive. In a footuote, the Tax Court noted that: 

[The entity] was fonned by a formal partnership agreement 
covering the rights and liabilities of the partners, the partnership 
filed returns of income, and books and records were maintained on 
behalf of the partnership. On the basis of this record, it appears 
that [die entity] was a partnership. 

Brannen at 512 (footnote 16) (citing Mufu'on Gas & Electric Co. v. Comm’r, 72 
T.C. 521, 558-63 (1979) and Luna v. Comm >, 42 T.C. at 1077-78). 

In Boca, supra, the court refored to the “four basic attributes^ of a partn^ship 
outlined by the Tax Ckiiirt mS&M Plumbing Co. v. Comm ’r, 55 T.C. 702, 707 (1971), as the 
factors to examine in determining whether a partnership exists. These four attributes are: (l)the 
oquess or implied in^t of tire parties to form a partnership, (2) tire contribution of money, 
piopoty, and/OT smices to the partnership by each party, (3) an agreemmt among the parties for 
joint proprietorship and control, and (4) an agreement among tiie parties to share profits. In 
Boca, tire court concluded that because the *‘four basic attributes” were present, and because 
there was a legitimate busine^ purpose for the creation of the partnership, it was irrelevant if one 
of the partners was motivated in part to organize the partnership by a desire to reduce taxes. 
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Similarly, in this instance, TIP should be reflected as a partnerdiip for Federal 
income tax purposes because here Bamville and Euram acted in good feith with a business 
purpose (lc., to obtain a profit above the market price on the Portfolio) in joining together in the 
venture. In addition, Bamville and Euram contributed the Portfolio and management consulting 
sendees, respectively, to TIP as capital contributions, intended for TTP to be treated as a 
partnership, and entered into an Operating Agreement outlining each memb^s’ ri^ts and 
responsibilities. likewise, TAG and CS purchased tiieir TTP membership intents 
Bamville and Euram, respectively, in good &ith and with a business purpose (fe., an intent to 
earn a ^ort term profit). Thus, TIP diould be viewed as having “sufficient substance to be 
recognized for tax purposes” as a partnership. 

n. AMOUNT OF TTP LOSSES 

A. TTP*s Losses on the Sale of the Portfolio 

TTP will recogiize gain or loss on the sale of flie Portfolio equal to the difference 
between the amount realized from such sale and TIP’s adjusted basis in the Portfolio. See 
sections 1001(a) and (c). Based upon tiie books and records of TTP provided to us and the chart 
attached hereto as Exhibit A (which has been verified by Quellos as accurate), TTP’s aggregate 
adjusted basis in the Portfolio was $1,480,941,293, and its aggregate amount realized from the 
sale of the Portfolio was $898,788,205. Accordin^y, based upon the books and records of TTP 
supplied to us and the chart attached hCTeto as Exhibit A (which has been verified by Quellos as 
accurate), the aggregate amount of the loss recognized by TTP from the sale or exchange of the 
Portfolio was $582,153,086. For purposes of this coimutation, the detwinination of TTP’s 
adjusted basis, in the Portfolio is discussed directly below.^ 

1. iTP*s Adjusted Basis in the Portfolio 

Section 723 provides that “[t]he basis of property contributed to a partnership by a 
partner shall be the adjusted basis of such pre^rty to the contributing partner at the time of the 
contribution increased by the amount (If any) of gain recognized imder section 721(b) to the 
contributing partner at such time.” Thus, absent any recognition of gain by tiie contributing 
partoCT, a partnership’s basis in contributed property will equal the adjusted basis tiiat the 
contributing partaCT had in the propMty immediately before the contribution, 


^ Wc. iH>te (hat we have not been asked, nor have we independendy undKlaken, to verify the accuracy of these 
numbers. We have relied tq>oQ the books and records of TIP sopplied to us. Quellos recrived the books and 
Tccorfs of TTP for the period prior to September 24, 2001 from Euram and provided us with a copy of such in 
connecdoo with this Opinion. The gains and losses recognized by TTP on the sale of die Portfolio and the 
unwind of flw Collar are set forth <m Exhibits A and B, reflectively, attached hereto and verified by Quellos as 
accurate. 
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Under section 721(a), nn gain or loss is recognized by a paitnership or its partners 
upon the contribution of property to'the partnership in exchange for a partnaship interest In the 
instant case, TTP was vdidly formed as a Delaware limited liability company and did not elect 
to be taxed as a coiporation under Treas. Reg. section 301.7701-3(c), thwefore, TTP should be 
considered a partnership when Bamville contributed the Portfolio in mcchange for its 99% 
mmnbership interest for tax purposes under Treas. Reg section 301.7701-3(bXl)- hi addition, 
Bamville’s transfer of the Portfolio to TTP was not considered a sale of the Portfolio to TTP, and 
did not result in the receipt by Bamville of money or other considraation, including any debt 
obligations. Furtha', the transfa of the Portfolio by Bamville to TIP was for a bona fide non- 
tax business purpose, did not lack economic substance and was not a sham transactioiL Thus, the 
transfa of the Portfolio by Bamville to TTP qualified as a contribution of property fiom a 
partna to a partnerdiip unda section 721(a). 

Section 721(b) provides that the nonrecognition rule of sation 721(a) will not 
qjply to gain realized on a tmnsfa of property to a partnership that would be treated as an 
investment company (wdthin the nfieaning of section 351) if the partnership were incorporated. 
For an entity to be treated as an investment company for purposes of section 351, the 
contributions must resirlt “directly or indiratly, in divasification of the transferors’ interests.” 
Treas. Reg. section 1.351-l(c)(lXi). A transfa ordinarily results in the diversificafion of the 
transferors’ interests if two or more persons transfa nonidentical assets to a corporation in the 
exchange. Treas. Reg. section 1.351-l(cX5). In this case, because Euram’s contribution to TTP 
came in the form of management and consulting savices, Bamville was the only memba to 
transfer property to TTP. Thus, since there was no diversification of Bamville’s interest, TIP 
would not have been treated as an investment company within the meaning of section 351. 
Therefore, no gain should be recognized by Bamville under section 721(b) upon the contribution 
of the Portfolio to TIP. 

Accordingly, under section 723, TIP’s tax basis in the Portfolio should be the 
same as Bamville’s adjusted tax basis in the Portfolio immediately before the contribution. 

2. No Adjustment to TTP’s Tax Basis in the Portfolio upon 
Purchase of TTP Interests by TAG and CS 

TTP has not and we understand that it will not make a section 754 election which 
would affect its taxable year in which TAC and CS acquired their membership interests in 
TTP.^°^ Consequently, no adjustment may be made to the basis of any of the Portfolio imder 
section 743(a) as a result of the acquisition by TAC and CS of their respective membaship 
interests in TTP. 


^ If TTP had such an election in place, the basis of TTP’s assets would be adjusted to their fair market value. 
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The technical termination of TTP upon Bamville’s sale of its 99% membership 
interest in TTP on September 24, 2001, under section 708(bXlXB) (discussed m^a), likewise 
did not rKult in any adjustment fliat would reduce the basis of the Portfolio. Treas. Reg. section 
1.708-l(b)(4) provides that the following transactions are deemed to have occurred upon a 
technical termination; (i) TTP is deemed to have contributed all its assets and liabilities to a new 
partnership ((he “New LLC”) in exchange for an intoest in the New LLC; and (ii) TTP is 
deemed, immediately thereafter, to have distributed interests in the New LLC to TAG and CS in 
proportion to their TIP interests and in liqitidation of TTP. Because no adjustmait is made to 
the basis of TTP’s assets by reason of their deemed contribution to the New LLC, and because 
no adjustment is made to the basis of TTP’s assets by reason of the deaned distribution of 
inteests in the New LLC to TAC and CS, the New LLC obtains the same tax baas in the assets 
of TIP ttiat TTP had prior to the technical termination. Accordingly, without a section 754 
election and absent the application of the Partnership Anti-Abuse Regulations (see discussion 
infra), rmder the rules set forth in Treas. Reg. section 1.708- 1(b)(4), TIP’S basis in the Portfolio 
should not be adjusted to fair matiret value at the time of TAC’s and CS’ purchase, of tire TTP 
membership interests. 

B. TTP’s Losses on the Termination of the Collar 

The cost of a put Option is a nondeductible capital expenditure and the cost is also 
the purchaser’s adjusted basis in the put. Rev. Rul. 71-521, 1971-2 CB. 313. Gain or loss 
attributable to the sale or exchange of; or loss attributable to the failure to exercise a put option is 
considered gain or loss from the sale or exchange of property which has the same character as 
the property to which the option relates has in the taxpayer’s hands. Section 1234(a). 

The seller of a call option does not include the premiurp received for the call in 
income at the time of receipt Rather, the premium is included in income when the call option 
expires, or when the seller sells the underlying stock pursuant to the exercise, or when the seller 
engages in a closing transaction. Rev. RuL 58-234, 1958-1 C.B. 279. A closing transaction is 
defined under section 1234(b)(2)(A) as “any termination of the taxpayer’s obligation under an 
option in propCTty other than tiuough the exercise or lapse of the option.” If the seller enters into 
a closing transaction, the difference between the amount paid to close the call and the premium is 
short-tom coital gain or loss. 

In the situation herein, TTP entered into the Collar comprised of ten identical puts 
and calls with ten different expiration dates in DecembCT2001. Based upon the books and 
records of TTP supplied to us, and specifically the Collar Analysis attached as Exhibit B hereto 
and verified by Quellos as accurate, on Sqrtember 24, 2001, TTP acquired the Collar by 
purchasing the ten Puts at a cost of $76,886,1 12 and simultaneously selling ten Calls for udiich it 
received $45,362,806. The cost of the Puts was TTT’s basis in the Puts. The amount received 
for selling the Calls was not income to TTP in September 2001. On November 12, 2001, an 
Unwind Event occmred with respect to 75% of the Collar, and on November 13, 2001, HSBC 
and TTP agreed to terminate the Collar altogether. Upon the Unwind Event and the termination. 
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TTP’s books and records provide that TTP recaved a total of $10,091,277 to close out the Put 
positions and paid a total of $95,627,594 to close out the Call positions comprising the Collar. 
Hence, TTP incurred aggregate losses of $66,794,835 and $49,964,788 on the Put and Call 
options, respectively. TTP’s total loss incurred with respect to the Collar transactions was, 
therefore, $1 16,759,623 all of which will constitute a short-term ci^ital loss.^^^ 

m. AIX TTP LOSSES REALIZED IN TTP^S TAXABLE YEAR ENDING 

DlgCEMBER3i, 2001 

Based iqpon the discussion below, all of tite TTP Losses were realized in TTP’s 
taxable year aiding DecembarSl, 2001, and no Code section, rule, regulation, or piinapal of 
Federal income tax law should ^ply to disallow any deductions claimed by TTP fiom the TTP 
Losses. 

A. TTP Was Owner of the Portfolio and Puts and Grantor of 

Calls for Tax Purposes 

At the time the Portfolio was sold, TTP was the owner of the Portfolio and the 
Puts, and the grantor (seller) of the Calls for tax purposes. 

As described above, Bamville contributed the Portfolio to TTP in exchange for a 
99% manboship interest in TTP. TTP held the Portfolio primarily for investment purposes, 
some of the stocls in the Portfolio paid dividends. TIP retained ownership of the Portfolio at all 
times prior to November 12, 2001; therefore, TTP wk the owner for tax purposes of the 
Portfolio when it sold the Portfolio in November 2001. See attached Exhibit A. 

On September 24, 2001, TTP entered into the Collar which was comprised of the 
ten virtually identical Calls and Puts. TTP acquired the Collar in order to hedge its risk of 
holding the Portfolio while still retaining some upside potential in its equity investments. 
(HSBC also required that TTP enter into the Collar as a condition to granting the loan to 
Silverlight) The Collar remained in place until the Unwind Event occurred on November 12, 
2001, and the Collar was laminated on Novemba 13, 2(X)1. TTP was the ownw of flie Collar 
for tax purposes when the Collar was completely tennin^ed on Novemba 1 3, 200 1 . 

B. Disposition of the Portfolio and Pats and Termination of Calls 

Completed by TTP in November 2001. 

The disposition of the Portfolio and tiie termination of the Collar resulted in the 
realization of the losses set forth in Exhibits A and B, attached haeto, as supplied to us 
constituting the books and records of TTP and verified by Quellos as accurate. 


5ee Exhibit B. 
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In that regard, section 1 65(a) provides: 

There shall he allowed as a deduction any loss sustained during the 
taxable year and not compensated for by insurance or otherwise. 

Tieas. Reg. section l,165-l(b) provides fiirther that to be allowable as a deduction under section 
165(a), a loss must be evidenced by closed and completed transactions, fixed by identifiable 
events, and actually sustained during the taxable year. According to the Regulations, the loss 
must be bona fide, and substance rather than “mere foirn” governs in determining the 
deductibility of fee loss. Treas. Reg. section 1.165-l(b). In the instot situation, tire sale of the 
Portfolio and the disposition of the Collar by TTP were closed and completed transarnians and 
fixed by identifiable events occurring in Novanbra 2001. Any losses likely will be treated as 
bona fide and as having sufficient economic substance to be sustained. Consequently, any losses 
incurred by TTP would likely meet the requirements of section 165(a). 

The Service could attempt to challenge such a conclusion. In ACM Partnership v. 
Comm'r, 73 T.CM. (CCH) 2189 (1997), qfd in part and rev'd in part, 157 F.3d 231, 248 (3d 
Cir. 1998), cert, denied 119 U.S. 1017 (1999), the Third Circuit Court of Appeals disallowed the 
losses in question by applying the sham transaction doctrine and citing the Regulations under 
section 165. The taxpayer in ACM acknowledged in its own submissions that the transacfion was 
structured so that the secrrrities at issue were purchased and sold at the same price. The 
Appellate Court held: 

As the Supreme Court emphasized in Cottage Savings, 
deductions are allowable only wdiere the taxpayer has sustained a 
“ ‘bona fide’ ” loss as determined by its “ ‘[sjubstance and not 
mere form.’ ” According to ACM’s own synopsis of the 
transactions, the contingent installment exchange would not 
generate actual economic losses. Rather, ACM would sell the 
• Citicorp notes for the same price at which they were acquired, 
generating only tax losses w^ch offeet precisely the tax gains 
rqxrrted earlier in the transaction with no net loss or gain from the 
disposition. Tax losses such as these, which are purely an artifact 
of tax accounting methods and which do not correspond to any 
actual economic losses, do not constitute the type of “bona fide” 
losses that are deductible under the Internal Revenue Code and 
regulafions. 

157 F.3d at 252 (citations omitted). 

The court’s concept of a bona fide loss is discussed in the ACM case at 
footnote 3 1 , which provides: 
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While it is clear that a. transaction such as ACM’s that has 
neither objective non-tax economic effects nor subjective non-tax 
purposes constitutes an economic sham vdiose tax consequences 
must be disregarded, and equally clear that a transaction that has 
both objective non-tax economic significance and subjective non- 
tax purposes constitutes an economically substantive transaction 
t^ose tax consequences must be respected, it is also well 
established that where a transaction objectively affects flie 
taxpayer’s net economic portion, legal relations, or non-tax 
business interests, it will not be disregarded merely because it was 
motivated by tax considerations. See, e.g., Gregory, 293 U.S. at 
468-69, 55 S. Ct, at 267 (“if a reorganization in re^ty was 
effected ... the ulterior purpose will be disregarded”), {Northern 
Indiana Pub. Say. Co., 115 F.3d at 512 (emphasizing that Gregory 
and its progeny “do not allow the Commissioner to disregard 
economic transactions . . . which result in actual, non-tax-related 
changes in economic position” regardless of “tax avoidance 
motive” and refusing to disregard role of taxpayer’s foreign 
subsidiary which performed a “recognizable business activity” of 
securing loans and processing payments for parent in foreign 
markets in exchange for legitimate profit); Aro/J Foods Co. v. 

Comtmssioner, 232 F.2d 118, 127-28 & n. 19 (2dCir. 1956) 

(refusing to disregard tax effects of debenture issue which 
“affected . . . legal relations” between taxpayer and its corporate 
parent by financing subsidiary’s acquisition of venture used to 
further its non-tax business interests). In analyzing both the 
objective and subjective aspects of ACM’s transaction in this case 
where the objective attiiWtes of an economically substantive 
transaction were lacking, we do not intend to suggest that a 
transaction which has actual, objective effects on a taxpayer’s non- 
tax affairs must be disregarded merely because it was motivated by 
tax consid^tions. 

157F.3dat248n.31. 

In the present situation, valid non-tax reasons existed for Bamville’s acquisition 
of the Portfolio, for its contribution to TIP, and for l ip’s ultimate sale of tire Portfolio. In 
addition, TTP acquired the Collar for valid non-tax reasons, including to hedge its risk of holding 
the Portfolio while retaining some of the upside potential. Thus, TTP likely would not be treated 
as engaging in economic shams. Consequently, the reasoning set forth in ACM for concluding 
that a loss is not “bona fide” likely would not be applicable to the TTP Losses. 
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Similaiiy, in Shoenberg v. Commissioner, TI F.2d 446 (8th Cir.), cert, denied, 296 
U.S. 586 (1935), the Ei^th Circuit Court of Appeals denied a loss deduction to an investor who 
sold stock at a loss and on the same day bought the same number of identical shares through his 
investment company. A little more than thirty days later, the investor pmchased the diaies fiom 
his investment company at a lower price than that for which he had ori^nally ^Id them. The 
Ei^th Circuit denied the investor’s loss deduction, stating that “where such sale is made as part 
of a plan whereby substantially identical property is to be reacquired and that plan is carried out, 
the realization of toss is not genuine and substantial; it is not real.” Id. at 449. Econotmcally, the 
transaction was a raoular transaction with no economic substance. Shoenberg, is a case in which 
the court held that a loss was not realized by the taxpayer because the taxpayer held the same 
beneficial interest in the purportedly sold assets both before and after tire sales. As noted above, 
TTP did not continue to own, beneficially or othmvise, an interest in the Portfolio or the Collar, 
the sale and disposition of which generated the TTP Losses. Accordingly, the reasoning in 
Shoenberg should not apply in this instance, and TTP likely should be able to recognize the TIP 
Losses and deduct such losses imder section 1 65(a). 

Unlike those cases, the Collar afforded TTP the opportunity to limit its downside 
risk of loss while retaining the opportunity to make a profit in a relatively short time Same. 
Based upon the foregoing, the losses fi’om the disposition of the Collar likely would be allowable 
imder section 165(a). 

In conclusion, the disposition by TTP of the Portfolio and the Collar were closed . 
and completed transactions and fixed by identifiable events on November 12-13, 2001. Any tax 
losses likely will be treated as bona fide and as having sufficient economic substance to be 
sustained. Consequently, any tax losses incurred by TTP attributable to the sale of the Portfolio 
and the disposition of the Collar would likely meet the requirements of section 1 65(a). 

C. Disposition of the Portfolio and Termination of the Collar Occurred 

in 11 P’s Required Taxable Year Beginning October 1. 2001 and 

Ending December 31. 2001 

1. On September 25. 2001. TTP adopted the taxable year of TAC 
as its taxable year. 

On Sqitember 24, 2001, TAC purchased Bamville’s 99% membership interest in 
TTP. Consequraitly, TTP experienced a technical tramination under section 708(b)(1)(B) 
because th»’e was an exdiange of 50% or more of the total interest in its coital and profits. In 
addition, Treas. Reg. section 1.708-I(b)(3) provides that a partnership taxable year closes with 
respect to all partners on the date on which the partn^hip terminates. See also section 706(c)(1) 
(the partnership toable year closes in the event of a partnership termination). Accordingly, 
TTP’s partnership year closed on September 24, 2001, the date of its technical termination under 
Treas. Reg. section 1.708-l(b)(3)(ii). 
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Under section 706(b)(l)(B)(i), TTP was required after its tennination to adopt the 
same tax year as the partn^ or partners owning more than 50% of the partnership’s profits and 
coital (the “majority into'est partner”). This m^’ority interest must be determine on a specific 
“testing day” and, under section 706^X4)(AXh), the first day of a partnership’s tax year is 
considered such a “testing day.” On September 25, 2001, the first day of TTP’s tax year, TAG 
held more than a 50% aggregate interest in TTP’s {nofits and- capital. Thus, on September 25, 
2001, TTP was required to adopt the same tax year as TAG, its majority interest partner. 

TAG had since its formation validly ach>pted the fiscal year ending September 30, 
2001, as its initial taxable year and kept its books and records on the basis of a fiscal year ending 
September 30. Thus, on SeptembM^25, 2001, TTP was required under section 706(b)(lXB)(i) to 
adopt TAG’S fiscal year ending September 30, 2001 as its taxable year. 

2. On October 1, 2001, TTP was reouired to change its taxable 
year to TAC*s new taxable year. 

On December 10, 2001, TAG filed a timely election with the Service under 
section 1362(a) to be treated as an S corporation effective for its taxable year beginning 
October 1, 2001. See Form 2553, Election by a Small Business Gorporation, dated 
December 10, 2001; see also Notice of Acceptance as an S corporation firom the Service, dated 
January 28, 2002. Since TAG was at all times (i). a domestic corporation that was not an 
ineligible corporation within the meaning of section 1361(bX2); (ii) 100%-owned by HS and CS, 
both individu^s and U.S. citi zens; and (iii) based on tire representations of MK, the Debenture 
issued by TAG (and held by is bona fide dd>t for Federal income tax purposes and, 

accordingly, the Debenture will likely not constitute a second class of stock for purposes of 
section i361(b)(l)(D),^^ TAG qualified as an S corporation under section 1361(b), and thus 
made a valid election to be an S corporation for its taxable year beginning October 1, 2001. 

Und«' section 1378, the taxable year of an S corporation must be a permitted year, 
generally, a calendar year, hi connection with its valid S corporation election, TAG was, 
therefore, requi^ to change its taxable year to the calendar year beginning Octobw 1, 2001. 
Thus, TACs taxable year ended December 31, 2001. Accordingly, on October 1, 2001, the first 
day of TTP’s taxable year and a testing day under section 706(bX4)(A)(ii), because TAG was 
required under section 1378 to change its taxable year to the calraidar year, HP’s taxable year 


The sbraight debt safe hadior under section 136I(cX5) will not apply to the Debenture since the holder of the 
Debenture, Cassano,. is a partuership and not a permitted creditor under the safe harbor. Instead, general 
principles of Federal income tax law determines whether fee Denture is treated as debt or as a second class of 
stock Treas. Reg. section 1.1361-l(lX4)(ii)(l)- 
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was required to change to the calendar year.^ 5ee sections 706(b)(l)(BXi)» 706(b)(4) and 
706(bX5). 

Based on the above discussicm* die sale of die Portfolio, which occurred on 
November 12 and 13, 2001, occurred during TTP’s taxable year beginnmg October 1, 2001 and 
ending Deconber 3 1 , 2001 . 

D. Potential LimitatioBS op Recognition of iT r Losses 

The Service may assert that one or m^e of die following Code sections, rules, 
regulations, or principles of U.S. Federal income tax law ^piies to disallow TTP’s deduction for 
the TTP Losses, however it is likely that the Service would be unsuccessful in such an attempt 

I. Partnership Anti-Abnse Regulations 

The Service could seek to challenge the formation of TTP and recast die tax 
treatment of TTP’s activities throu^ the ^plication of Treas. Reg. section 1.701-2 (the 
‘Tartnership Anti-Abuse Regulations”). The Partnarship Anti-Abuse Regulations grant the 
Savice broad authority to recast a transaction if a partnership is formed or availed of in 
connection witii such transaction, and a principal purpose of such transaction is to reduce 
substantially the present value of the partners’ aggregate U.S. Federal income tax liability in a 
manner that is inconsistent with the inl^t of subchapter K of the Code, which governs 
partnerships. 

The Anti-Abuse Regulations state that the intent of subchapter K is to permit 
taxpayers to conduct joint business activities (including investment activities) without incurring 
entity-level tax- Treas. Reg. section 1.701-2(a) provides that the following requirements are 
implicit in the intent of subchapter K: 

(1) The partnership must be bona fide and each partnership 
transaction or series of related transactions . . . must be 
entered into for a substantial business purpose. 

(2) The form of each partnership transaction must be respected 
under substance over form principles, 

(3) [T]he tax consequences ... to each partner of partnership 
operations and of transactions between the partner and the 


The exemption under section 706(b)(4XB), winch exen^ a partncrsh^ da! is required to change its tax year 
to a ^‘majonty interest taxable year** from changing to anothu tax year for either of die two tax years following 
die year of change, does not apply in the instant case because TTP’s adoption of TAC’s taxable year on 
Sqitember 25, 2001, was die ad<^tion by TTP of its initial taxable year after its termination under 
section 708(bXlXB)- 
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partnership must accurately reflect the partoCTs’ economic 
agreement and clearly reflect the partners’ income 

Requirement (3) goes on the provide, howevar, that “because c^tain provisions of 
subchapt^ K and the regulations thereunder were adopted to promote administrative 
convenience and ofliar policy objectives,” this third requirement will be satisfied if the “ultimate 
tax results” are “clearly conten^)lated by that provision.” Where the three requirements are not 
satisfied, tiie Service is granted autiiority, among other remedial measures, to disregard the 
partn^r^p in whole or in part, or to adjust or modify the claimed tax treatment 

The first implicit intent of subcb^ter K, that a partnership is bona fide and that 
transactions be entered into for a business purpose, restates well established principles. See, e.g., 
Culbertson, supra-, Gregory, supra\ Rice's Toyota World, Inc., supra. However, the Anti-Abuse 
Regulations do not elaborate on what is meant by these terms, and also include the term 
“substantial” in the business purpose requirement See Treas. Reg. section 1.701-2(a)(l). 
Culbertson held that a partnership would be respected for tax purposes if tiie parties had joined 
togeflier to jointly conduct a business and share the profits. As Justice Frankfurter expressed in 
his concurring opinion: 

In plain English, if an arrang^ent among men is not an 
arrangement which puts them all in the same business boat, then 
they cannot get into the same boat m«ely to seek the benefits of 
[tile partnership tax provisions]. But if they are in the same 
business boat, althougji they may have varying rewards and varied 
responsibilities, they do not cease to be in it when the tax collector 
appears. 

337U.S.at754. 

The determination of the applicability of the Partnership Anti-Abuse Regulations 
requires a facts and circumstances analysis of the transaction at issue. This analysis, in turn, 
requires a comparison of the purported busmess purpose of the transaction witir tiie claimed tax 
benefits resulting from the transaction. Treas. Reg. section l.701-2(c) contains a non-exclusfye 
list of fyctors that indicate, but do not establish, that a partnership was formed or availed of with 
. a principal purpose of tax reduction in a maimer inconsistent with the intent of subchapter K. 
The factors are: 

1. The present value of the partners’ aggregate federal tax liability is 
substantially less than had the partners owned the partnership’s assets and 
conducted the partnership’s busmess directly. 

2. The present value of the partners* aggregate federal tax liability is 
substantially less than if purportedly separate transactions that are 
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designed to achieve a particular end result are treated as steps in a single 
txansactioiL 

3. One or more partners who are necessary to achieve the claimed tax resulte 
either have a nominal interest in the partner^p, are substantially 
protected from any risk of loss finm the partnerehip’s activities, or have 
tittle or no participation in the profits from the partnership s activities 
otha: than a preferred return in the nature of a payment for the use of 
coital. 

4. Substantially all of the partnas are related. 

5. Partnership i tems are allocated in accordance with the literal language of 
Treas. Reg. sections 1.704-1 and 1.704-2 but the results are inconsistent 
with die purpose of section 704(b). 

6. The benefits and burdens of ownership of property nominally contributed 
to the partnership are in substantial part retained by the contributing 
partner. 

7. The benefits and burdens of ownership of partnership property are in 
substantial part shifted to the distributee partner before or after the 
property is actually distributed to the distributee partner. 

The presence or absence of any one of these factors does not, according to die 
Regulations, create a presumption that a partnership was (or was not) used in a manner 
inconsistent with subchaptcr KL 

As for the first factor, it is present hwe. If the Portfolio had pi^hased 
directly by TAC rather than its purtiasing an int^est in TIP which held the Portfolio, thra® 
likely would be a greater Federal income tax liability arising from the sale of the Portfolio th^ 
there was when TIP disposed of the Portfolio. However, since one of the goals of investing in 
TTP was to provide an extra layer of protection between TAC and CS (and subsequently Glen 
Gale), as partners of TTP, and imforeseeu creditors, it would have been impossible for TAC, CS 
and Glen Gale to invest in the Portfolio and enter into the Collar ‘‘direcdy,” while at the same 
timp. limi ring dieir liability exposure, without utilizing a limited liability vdiicle. Because a 
limited Utility vehicle widi two or more memb^s was necessary to achieve diis protection, 
similar tax results would likely have been obtained through other structures. 

The second factor spears to be a restatement of the “end-result** formulation of 
■the step transaction doctrine. There is no assurance that the present value of the TTP members* 
aggregate Federal tax liability would necessarily be substantially less than had the members 
owned TTP*s assets and conducted TTP’s business directly, if you were to coll^se all the steps 
of the transaction. In this case, the contriburion and subsequent sale of the Portfolio held by TTP 
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and the purchase and disposition of the Collar were transactions undertaken for reasons 
indqraident of each other, no step was dq>endent on another step, and the members of I I P were 
at risk with respect to each transactiotL Consequently, it is likely that this factor would not be 
present 

The third fector is not present here, as no member has a nominal int^est in TTP. 
Treas. Reg. section 1.701-2(d)(l), Ex. 1, indicates that a 1% interest in a partnership is not 
nominal. CS (and subsequently Glen Gale) acquired Euram’s 1% interest in TTP. and we 
understand that there is no plan for any member of TTP to hold less fiian a 1% membership 
interest Further, no member is substantially protected ftom risk of loss from TTP’s activities. 

The fourth factor is present here. Several of the partners are related. 

The fifth factor relates to the allocation of partnership income. Each item of TTP 
income, gain, loss, or deduction will be allocated in accordance with the interests in TTP, and 
each member’s ctqtital account will be appropriately charged. There will be no special 
allocations of any item of income, gain, loss, credit, or deduction inconsistent, with section 
704(b). 

The sixth factor is also not present here. There is no property that has been 
“nominally” contributed to TTP by any member. Further, all property contributed to TTP is 
owned by TTP, and no member has in substantial part retained the benefits and burdens of 
ownership of the contributed property. 

Finally, the seventh factor is also not present The benefits and burdens of 
ownership of TTP property will not be shifted to any distributee member before or after the 
property is actually distributed. 

With respect to the acquisition by TAG and CS of their TTP mterests, the Service 
mi^t argue that the Mure to cause TTP to make an election under section 754 in order to avoid 
a step down of the basis in the assets of TTP at the time of sale is inconsistent with the mtent of 
subchqtter K; Accordingly, it is possible that the Sravice might attempt to disregard the 
existence of TTP and treat TAG and CS as thou^ they bought the Portfolio, Collar and other 
assets of TTP directly. This recharacterization of the facts would result in TAG and CS 
obtaining a cost basis in TTP’s assets equal to their purchase price, or the Service may otherwise 
seek to deny TAC and CS (and subsequently Glen Gale) a deduction with respect to their 
allocable share of any loss recognized on a sale of the Portfolio and disposition of the Collar. 
However, despite the lack of making a section 754 election with respect to the acquisition by 
TAC and CS of Bamville’s and Euram’s interests in TTP, respectively, (at a time whm TIP held 
assets the basis of which was higher than their fair market value) which may result in a timing 
benefit for TAC and CS, such timing benefit is a possibility clearly contemplated under the Code 
because section 754 is elective rather than mandatory. 
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The Regulations contain examples providing guidance on determining whether a 
partnership was formed with or availed of a principal tax avoidance purpose in a manner 
ina)nsistent with the intent of subchaptor K- See Treas. Reg. section l.701-2(d). Tho^ 
examples distinguish two cases — in Example 8 abuse is found while in Example 9 no abuse is 
found - involving partnerships in which tiie parties chose not to make a section 754 election. 

Specifically, in Example 8 of the Anti-Abuse Regulations, A wished to sdl 
depreciated property (land) to B. A, however, hoped to duplicate the built-in loss in the property. 
Accordingly, A, C (A’s brother) and W (C’s wife) formed a partner^p to which A contributed 
tiie land (fidr market value $60, basis SlOO) and C and W each contributed $30 in cash (which 
was used to buy investment assets). Profits and losses were shared 50%, 25% and 25% among 
A, C and W, respectively. The partnership granted B a lease on the land for three years witii a 
purchase option at the maturity of the lease for the land’s then fair market value. In the third 
year, the partnership distributed the investment assets to A in liquidation of his partn^hip 
interest Under section 732(b), A took a $100 basis in tiiose assets. The partnership did not 
make a section 754 election. A then sold the assets for their fair market value of $60 and 
recognized a $40 loss. At the end of the third year, B purchased the land for $60 pursuant to the 
purchase option. The partnership, which had recdved a carryover $100 basis in the land, 
recognized a $40 loss, which loss was shared equally between C and W. Treas. Reg. 
section 1.701-2(d), Ex. 8. 

Contrastingly, in Example 9, an investment partna:5hip distributed non- 
maiketable securities (&ir market value $100, basis $20) in retirement to A who had been a 
partner for several years. A’s capital account balance and basis in his partnership interest were 
$100. Under section 732(b), A took a $100 basis in the maricetable securities. The partnership 
did not have a section 754 election in place. Since the partnership did not have to reduce the 
basis of its remaining ass^ by the $80 basis increase that attached to the distributed assets, tire 
remaining partners enjoyed a timing benefit with respect to the ""excess” $80 tax basis, a timing 
benefit that would ""turn around” when the partnership ultimately liquidated. Treas. Reg. section 
1.701-2(d),Ex.9. 

The use of the partnership in &tample 8 as part of a plan to duplicate the tax 
benefits of an economic loss by failing to make a section 754 election was deemed to violate the 
Partnership Anti-Abuse Regulations. In Example 9, however, a low-basis asset was distributed 
in retir^ent to one partn^, and the corresponding creation of a timing benefit to the remaining 
paring (by virtoe of fiieir retention of full basis in the partnership’s remaining assets that 
otherwise would have been reduced had a section 754 election been in place) was not deemed to 
violate the Partnership Anti-Abuse Regulations. Example 9, unlike Example 8, involved an 
existing partneship to which the partners had contributed cash. The partnership then used that 
cash to purchase assets which subsequeutly increased in value. 

In the instant case, the Service might argue that TAC’s and CS* purchase of their 
int^ests in TTP, which held high basis/low value assete coupled with a section 754 election not 
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being made, are facts more like those of Example 8 than of Example 9. Spedfically, the Service 
might argue that, as in Exanqile 8 and in contrast to Example 9, TTP is a partnership to which 
built-in loss assets were contributed, therdiy potentially resulting in loss duplication. 

Unlike the facte of Example 8, howevCT, TTP was formed by Bamville and Euram 
(ndther of which was related to TAG or CS) in advance of TAC’s and CS’ commitmmt to 
purchase die interests in TTP. Moreover, because neither Bamville nor Euram is a U.S. person 
for U.S. Federal income tax purposes, unlike the transaction described in Example 8, the sale of 
their interests to TAG and GS will not result in the duplication of U.S. Federal income tax 
benefits. Ihat is, although TAG and CS (and subsequoitly Glai Gale) should obtain a deduction 
for their respective allocable share of any loK recognized by the TTP upon a sale of the Portfolio 
and the termination of the Collar, Bamville and Euram, because they are not U.S. persons, did 
not recognize U.S. Federal income tax losses when each entity sold its membership interest in 
TTP to TAG and CS, respectively. Rather, like the transaction described in Example 9, TAG'S 
and CS’ purchase of their interests in TTP fi-om Bamville and Emmn generally will result in a 
timing benefit only.^ 

In summary, the critical distincdon between the two examples contained in the 
Anti-Abuse Regulations s^pears to be the existence of a plan to duplicate losses for U.S. Federal 
income tax purposes. In Example 8, the partnership was formed solely to allow the built-in loss 
with respect to the land to be duplicated, whereas in Example 9, the partnership had been formed 
some time prior, to the transaction for investment purposes. As in Example 9, Bamville and 
Euram had a legitimate non-tax business purpose for forming TTP, and did not have a plan to 
duplicate losses for U.S. Federal income tax purposes. Accordingly, it is more likely than not 
thM the PaitnCTship Anti-Abuse rules should not apply to TAC’s and CS’ purchase of their 
interests in TTP allowing die Service to recast the transaction. 

2. Sham Transactiop. Economic Substance and Business Purpose 
Doctrines 

(a) Sham Transaction Doctrine 

The Joint Committee on Taxatioa Background and Present Law Relating to Tax 
Sfec/rcw (JCX-19-02), March 19, 2002 (“JCT Report”), describes sham transactions as “those in 
which the economic ac^vity that is purported to give rise to the desired tax benefits does not 
achially occur.” According to the JCT Report, the sham transaction doctrine has two facets, 
“shams in fact” and “shams in substance,” which have been described as follows: 


^ That is, TAC’s and CS' bases in their membersh^) interests in TTP will be decreased by the amount of fljc 
■ deduction tAtained by TAC and CS for their allocable share of any aggregate loss recognized by TTP with 
respect to a sale of ttie Portfolio and the termination of the Collar. As a result, TAC’s and CS' gain on any 
ultimate deposition of their membership interests in TTP wiH be increased by such amounts. 
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Courts have recognized two basic types of sham transactions. Shams in fact are 
transactions that never occur. In such shams, taxpayers claim deductions for transactions fliat 
have been created on paper but which never took place. Shams in substance are transactions that 
actually cwrurred but which lack the substance their form represents. 

United Parcel Service of America, Inc. v. Comm >, 78 T.C.M. (CCH) 262 at n.29 
(1999), rev’d, 254 F3d 1014 (llthCir. 2001) (citing ^Tircfenan v. Comm'r, 862 F.2d 1486, 1492 
(llttr Cir. 1989), ajfg Glass v. Comm'r, 87 T.C. 1087 (1986)). Here, TTP’s acquisition and 
diqiosition of the Portfolio, and execution and termination of the Collar, likely would not 
constitute one or more “shams in fact,” based upon our understanding that every activity of TTP 
as described in the Facts section above did in fact occur. 

The JCT Report cites Yoska v. Comm >, 861 F2d 494 (7th Cir. 1988) provides an 
example of the “sham in substance” aspect of the sham transaction doctrine, hr Yosha, the 
taxpayers entered into a series of transactions on the London Metals Exchange ("TME”) that 
were not “shams in fact” because, as a legal and factual matter, they occurred. However, the 
taxpayers were fully protected against loss through arrangonents by the promoter with the LME 
brokas, and the transactions were structured so that the taxpayers could not earn a profit firom 
them, i.e., as an economic matter the trades weue voided.^^ Thus the taxpayers were in the 
position of economically, or “in substance,” never having entered into the transactions. A 
similar analysis is applied in determining whether a taxpayer is the owner of a particular asset for 
tax purposes. Thus, if the taxpayer has none of the economic risks or benefits of an owner, the 
taxpayer would ordinarily not be treated as the owner, i.e., the taxpayer’s economic ownership is. 
voided and could be viewed as a “sham in substance.” 

In the instant case, TTP did not enter into any arrangement that voided the 
economic effects of any of its investments. Consequently, TTP’s acquisition and disposition of 
the Portfolio, and execution and termination of the Collar, likely would not constitute one or 
more “shams in substance.” 

(b) Business Purpose and Economic Substance Doctrines 

The Service has attempted to disallow the tax consequences which result fiom the 
formation and operation of a partnership where the Savice believes that such partnership was 
not formed with the reqiusite business puiposes, or where s^arate and ^art fiom tire tax 
benefits, economic substance to the tnmsaction is lacking. In the case of ^lina Partnership 
LP V. Commissioner, 80 T.C.M. (CCH) 686 (2000), the Tax Court sununarized the economic 
substance doctrine, sometimes known as the “economic substance sham transaction doctrine,” as 
follows; 


Because the anangements to protect against loss were made by tire promoter, the corrrt did not address the eOect 
of btma fide hedging transactiODS with unrelated parties. Hedges provided by a party involved in the 
transactions were also viewed as a negative foctor in ACM (discussed above). 
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It is well settled that taxpayers generally are free to structure dieir 
business transactions as they please, even if motivated by tax 
avoidance consid^ations. See Gr^ory v. Helvering, 
293U.S.465, 469 (1935); Rice's Toyota World, Inc.v. 
Commissions, 81 T.C. 184, 196 (1983), aff'd in part, rev'd in 
part, and remanded 752 F.2d 89 {4fli Cir. 1985). However, to be 
accorded recognition for tax purposes, a transaction generally is 
expected to have “economic substance which is compelled or 
encouraged by business or regulatory realities, is imbued with tax- 
independent considerations, and is not shaped solely by tax- 
avoidance feaUnres that have meaningless labels attached*’ Frank 
Lyon Co, v. United States, 435 U.S. 561, 583-584 (1978); see 
Winn-Dixie Stores, Inc.v. Commissions, 113 T.C. 254, 278 
(1999). This principle, which finds its origin in Gregory v. 
Helvering, supra, is bettCT loiown as die “economic substance 
doctrine. 

A sham transaction is one which, though it may be proper in form, 
lacks ecxmoroic substance beyond the creation of tax braefits. 
Kasv. Commissions, 924 F.2d 1018, 1022-1023 (llthCir. 
1991), aff'g Smith v. Commissions, 93 T.C. 378 (1989). An 
evaluation whether a transaction is a substantive sham generally 
requires: (1) A subjective inquiry whetiier the transaction was 
carried out for a valid business purpose independent of tax 
benefits, and (2) a review of the objective economic effect of the 
transaction. See Karr v. Commissioner, supra at 1023; 
Kirchmanv, Commissioner, 862 F.2d 1486, 1490-1491 (11th Cir. 
1989), off* g Glass v. Commissioner, 87 T.C. 1087 (1986); see also 
ACM Partnership v. Commissions, 157 F.3d 231, 247-248 (3d 
Cir. 1998), aff'gin part and rev'g in pari on anoths ground T.C. 
Memo. 1997-115; Casehes v. Commssiomr, 909F.2d 1360, 
1363 (9th Cir. 1990), aff'gin part, rs'g and remanding in part on 
another ground Larsen v. Comrrdssions, 89 T.C. 1229 (1987), 
aff*g T.C. Memo. 1987-628, aff'g Sturm v. Commissions, T.C. 
Mono. 1987-625, and aff'g Moore v. Commissioner, T.C. Mono. 
1987-626; Rose v. Cbmmtsstoner, 868 F.2d 851, 853-854 (6th Cir. 
1989), off g 88 T.C. 386 (1987). Ctaly aftw we conclude that a 
transaction is not an economic sham do we review the lax 
consequence of the transaction under the Code. See ACM 
Partnership v. Commissions, T.C. Motio. 1997-115, affd. in part 
and rev 'd in pari on another ground 157 F.3d 231 (3d Cir. 1998). 
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A taxpayo- may establish that a transaction was entered into for a 
valid business purpose if the transaction is “rationally related to a 
useful nontax purpose tiiat is plau^ble in li^ of the taxpayer’s 
conduct and * * * economic situation.” Compaq Computer 
Carp. & Subs. v. Comnds^ner^ 113 T.C. 214, 224 (1999) (citing 
ACM Partnership v. Commissioner, supra); see Kirchman v. 

Commissioner, supra at 1490'1491 . A taxpayer may establish that 
a transaction has objective econonuc consequ^ces where tiie 
transaction appreciably affects the taxpayer’s beneficial interest 
See Knetsch v. United States, 364 U.S. 361, 366 (1960) (quoting 
Gilbert v. Commissioner, 248 F.2d 399, 411 (2d Cir. 1957) (Hand, 

J., dissenting); see also ACM Partnership v. Commissioner, 

157 F3d at 248; Northern Ind. Pub. Serv. Co. v. Commissioner, 

115 F.3d 506, 512 (7th Cir. 1997), qff'g 105 T.C. 341 (1995). 

Stated dLEferently, a transaction has economic substance if it offers 
a reasonable opportunity for profit exclusive of tax benefits . See 
Grfen V. Commissioner, 87 T.C. 1471, 1490 (1986), and cases 
. cited therein- Generally, there must be a reasonable expectation 
that nontax benefits will meet or exceed transaction costs. See 
Yosha V. Commissioner, 861 F.2d 494, 498 (7th Cir. 1988), aff" g 
Glass V. Commissioner, 87 T.C. 1087 (1986). Modest profits 
relative to substantial tax benefits are insufficient to imbue an 
otherwise dubious transaction witii economic substance. See 
Sheldon V. Commissioner, 94 T.C. 738, 767-768 (1990); Saba 
Partnership v. Commissioner, T.C. Memo. 1999-359. 

Salina, 80 T.C.M. (CCH) at 694 (emphasis added). 

In Salina, the court found that “a perceived tax benefit . . . standing alone, is 
insufficient to r^er the transaction a sham in substance.” Jd. at 695. The court then concluded 
that the petitioner ent^^ into the Salina Partnership to achieve a valid business purpose 
indq>eod^t of tax benefits. 

likewise, the Eighth Circuit held in lES Industries, Inc. v. United States, 253 F.3d 
350 (8th Cir. 2001), that “[tjhe fact that [a taxpayer] took advantage of duly enacted tax laws in 
conducting [certain transactions] does not convert the transactions into shams for tax purposes.” 
Id, at 356 (footnote omitted). In lES Industries, the ^payer, an investor owned electric utility 
company, into American Dq>ository Receipt (“ADR*y®^ trading opportunities identifi^ 

by a securities broker. The taxpayer purchased ADRs of certain companies which had 


An ADR is a publicly traded security or recept which i^resents a share of a foreign corporatioa held in trust 
by a U.S. bank, and ^ch is fully negotiable in U.S. doU^. 
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announced dividaids with a settlement date before the record date for such dividends, causing 
the taxpayer to be the actual owner of tihe dividends on the record date. Once the ri^ to fee 
dividends accrued to fee taxpayer, fee taxpayer immediately sold fee ADRs back to fee 
countraparty wife a settlement date of the transaction occurring after fee record date for fee 
dividends. The cost of the ADRs purchased by fee taxpayer (wife dividraid tights attached) was 
more than the price at which the taxpayer resold the ADfe back to fee counteiparty, resulting in 
coital losses to fee taxpayer. These losses were intended by the taxpayer to be carried back to 
previous tax years in ordw to ofiset capital gains it had incurred from sales of stock and feus to 
obtain a federal income tax refund fiom those years. The taxpayer also claimed foreign tax 
credits and certain deductions for interest, commissions, and foreign income tax withheld as a 
result of the transactions. 

The district court granted fee Service’s motion for summary judgmrat and 
completely disregarded fee transactions for tax purposes, concluding that fee transactions 
“were shaped solely by tax avoidance considerations” and lacked practical economic effect 
84 AF.T.R.2d at 99-6447 (Sept 22, 1999). The court phrased fee question at issue as “whether 
these transactions are a sham and therefore to be disregarded for tax purposes,” and gave only a 
cursory review of the law and facts. In its Order of Summary Judgment the district court stated 
feat the taxpayer’s only change in “economic position” as a result of the transactions was “fee 
transfer of fee claim to the foreign tax credit to lES.” Id. The court did not consider whether fee 
trades had a valid business purpose. 

The taxpayer appealed, and fee U.S. Court of Appeals for the Ei^ife Circuit 
reversed fee district court, finding that fee ADR trades had both economic substance and 
business purpose, and stating tiiat “[t]he fact that lES took advantage of duly enacted tax laws in 
conducting the ADR trades does not convert fee transactions into shams for tax purposes.” Id. at 
356. Further, the Eighth Circuit allowed fee loss deductions and foreign tax credits claimed by 
fee taxpayer. 


In response to fee Service’s argument tiiat the trades were shams because there 
was no risk of loss, the circuit court disagreed, stating that: 

The risk rnay have been minimal, but that was in part because [the 
taxpayer] did its homework before engaging in fee transactions. 

Company ofBcials met twice wife [the securities broker’s] 
representatives and studied the materials provided. After that, [the 
taxpayer] consulted its outside accountants and its securities 
counsel for reassurances about the legality of the transactions and 
their tax consequences. 

Id. at 355 (citation omitted). The court went on to conclude feat “[w]e are not prepared to say 
that a transaction should be tagged a sham for tax purposes mraely because it does not involve 
excessive risk. lES’ disinclination to accqrt any more risk than necessary in these circumstances 
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strikes us as an eacercise of good btrsiness judgment consistent with a subjective intent to treat the 
ADR trades as money-making transactions.” /i 

The Eighth Circuit decision in lES Industries was relied i^n by the Fifth Circuit 
in its reversal of the Tax Court decision in Compaq Computer Corp. v. Commissioner. See 
Compaq Computer Corp. v. Comm V, 277 F.3d 778 (5th Cir. 2001), rev'g 1 13 T.C. 214 (1999). 
The ADR transaction at issue in Compaq was identical to the transaction in lES Industries. The 
Tax Court had held that Corrqraq’s engagement in the ADR transaction lacked economic 
substance and a non-tax business purpose, and therefore should be disregarded for federal 
income tax purposes. The Fifth Circuit in Compaq stated fliat the Tax Court’s decision was “in 
conflict with” the Eighth Circuit’s decision in lES Industries, and that as a matter of law the 
ADR transaction was not a sham for tax purposes. Compaq, 277 F.3d at 782 (outlining the 
Eighth Circuit’s legal analysis of economic substance and business purpose as ^plied to the 
ADR transaction). 

With regard to economic substance, in addition to relying on the decision of lES 
Industries that the gross dividend (rather than the dividend net of the foreign income tax) was to 
be used to compute pre-tax profit, the Fifth Circuit in Compaq also noted that the Service was 
trying to “stack the deck” against Compaq when calculating its after-tax profit by failing to 
include the U.S. foreign tax credit which resulted fiom the transaction. Thus, the Tax Court’s 
calculation of profitability took into account the foreign income tax withheld (by reducing the 
amount of the dividend), but did not include the benefit of the U.S. foreign tax credit, resulting in 
a net loss of approximately $1.5 million. The Fifth Circuit referred to the Tax Court’s 
calculation as “a curious method of calculation,” holding that: 

If the effects- of tax taw, dornestic or foreign, are to be 
accounted for when they subtract fiom a transaction’s net cash 
flow, tax law effects should be counted when they add to cash 
flow. To be consistent, the analysis should either count all tax law 
effects or not count any of them. To count them only when they 
subtract fiom cash flow is to stack the deck against finding the 
transaction profitable. During this litigation, the I.R.S. has 
consciously chosen to try to stack the deck this way. . . . The 
Commissioner, however, has provided no reason to endorse its 

approadi That the Government would get more money fiom 

taxpayers does not suffice. 

Compaq, 277 F3d at 785 (footnotes and citations omitted). With regard to business purpose, the 
Fifth Circuit found that Compaq was not solely motivated by the tax consequences resulting 
fiom the ADR transaction, but that Compaq “actually and legitimately” also sou^t a pre-tax 
profit. Id. at 787. 
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In another so-called “economic sabstance case,” tiie Eleventh Circuit Court of 
Appeals reverse the Tax Court in United Parcel Service of America, Inc. v. Commissioner, 254 
F.3d 1014 (11th Cir. 2001), rev'g 78 T.C.M (CCH) 262 (1999). In this case, the Tax Court had 
ori^nally held that die torqpayw’s restructuring of its insurance program for shipping valuable 
packages was a sham in substance. Radier flian providing insurance directly to customers for 
such packages, the taxpayer restnictured its pro^am so that insurance was instead provided by a 
foreign affiliate of the taxpay^. The Tax Court concluded that: 

[[Tjhe taxpayer] has &iled to prove diat the restructuring of its 
[insurance program] was motivated by nontax business reasons or 
diat the restructuring had econoinic substance. Rather, we find that 
the restructuring was done for the purpose of avoiding taxes and 
that die arrangement between [die parties] had no econoinic 
substance or business purpose. 

78 T.C.M. (CGH) at 293 (footnote omitted). 

On appeal, the circuit court held that the restructuring transaction had the requisite 
business purpose ai^ econoinic substance necess^ to be respected for tax purposes. The court 
reasoned diat; 


It may be true diat diere was little change over time in how the 
[restructured] program appeared to customers. But die tax court’s 
narrow notion of “business purpose” — which is admittedly implied 
by the phrase’s plain language - stretches the economic-substance 
doctrine farther than it has been stretched. A “business purpose” 
does not mean a reason for a transaction that is free of tax 
considerations. Rather, a transaction has a “business purpose,” 
when we are talking about a going conc^ like [the taxpayer], as 
long as it figures in a bona fide, profit-seeking business. This 
concept of “business purpose” is a necessary corollary to the 
venerable axiom that tax-planning is pomissible. The (3ode treats 
lots of categories of econoirucally similar behavior differently. For 
instance, two ways to infuse coital into a corporation, borrowing 
and sale of equity, have different tax consequences; interest is 
usually deductible and distributions to equit)holders are not 
There may be no tax-independent reason fw a taxpayer to choose 
betwe^ these different ways of finaiK^mg die business, but it does 
not mean that the taxpayer lacks a ^business purpose.” To 
conclude othowise would prohibit tax-planning. 

254 F.3d at 1019 (citations omitted). The Eleventh Circuit, while noting that the restructuring 

transaction at issue was “sophisticated and con^lex,” nevertheless emphasized that “its 
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sophistication does not change the feet that th^ was a real business that served the grauine need 
for customers to enjoy loss coverage and for [the taxpayer] to lower its liability exposure.” Id. at 
1020. 

Salina, lES Industries, Compaq, and United Pared Service, supra, all relied upon 
Gregory v. Helvering, 293 U.S. 465 (1935), for the proposition that a taxpayer is free to structure 
his business transactions as he sees fit, unless the “sole purpose” of die transaction in question is 
to reduce taxes. See Salina (quotation above); lES Industries, 253 F.3d at 355; Compaq, 111 
F.3d at 786; United Parcel Service, 254 F3d at 1019. In Gregory v. Helvering; the taxpayer 
formed a corporation for the singje purpose of liquidating it to avoid parting tax on a dividend . 
distribution- The Court found that the reorganization was “an operation having no business or 
corporate purpose - a mere device which put oh tiie form of a corporate reorganization as a 
disguise for concealing its real character, and ^ sole otgect and accomplishment of which was 
tiie consummation of a preconedved plaiL” Gregory, 293 U.S. at 469 (emphasis added). In 
Gregory, the Court, therefore, concluded that “the fects speak for themselves and are susceptible 
of but one interpretation,” that “[t]he whole undertaking . . . was in fact an elaborate and devious 
form of conveyance masquer^ling as a corporate reorganization, and nothing else.” Id. at 470. 

While' the matter is not free from doubt, fee fects involved herein am 
distinguishable from those in Gregory v. Helvering. We undCTstand that the intention of 
Bamville in purchasing the stocks comprising fee Portfolio and contributing such Portfolio to 
TTP was primarily for the business purposes discussed above. In addition, joining together wife 
Euram in fee venture allowed Bamville to obtain management coiisulting services with regard to 
the Portfolio. "We also understand that TAG and CS purchased their TTP membership interests 
from Bamville and Euram for profit purposes ind^>CTdmt of any tax benefit As discussed 
earlier, HS believed that fee recent stock market decline presented a ripe opportunity for 
investing, particularly in the technology sector, with a significant profit potential. Once TAC 
and CS owned their membership interests in TTP, the Collar was entered into to minimize the 
risk associated with holding the Portfolio. Thus, unlike Mrs. Gregory in Gregory v. Helvering, 
fee sole purpose for TAC and CS acquiring interests in TTP and TTP entering into fee Collar 
was not merely to avoid taxes. Thus, while Gregory v. Helvering is an instmetive case on this 
issue, it should not necessarily control the relevant Federal income tax consequences in 
connection wife the TTP Losses in this instance. 

In general, as in lES Industries, Compaq, and United Parcel Service, the cas^ 
have held that a transaction will be respected for tax purposes if it has “economic substance 
which is compelled or encouraged by business or r^:ulatory realities, is imbued with tax* 
independent considerations, and is not sb^>ed solely by tax-avoidance features feat have 
meaningless labels att^hed.” James v. Comm'r, 899 F.2d 905, 908 (10th Cir. 1990) (quoting 
Frank Lyon Co. v. United States, 435 U.S, 561, 583-84 (1978)). A key factor in assessing the 
economic substance of a transaction is whether the transaction has any practice economic effect 
other than the creation of tax losses. Courts have refused to recognize fee tax consequences of a 
transaction that does not appreciably affect the taxpayer’s beneficial interest except to reduce tax. 
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The presence of an insignificant pre-tax profit is not earon^ to provide a transaction widi 
sufficient economic substance to be respected for tax purposes. See Knetsch v. United States, 
364 U.S. 361, 366 (I960); ACM 157 F.3d at 248; Sheldon v. Comm'r, 94 T.C. 738, 768-69 
(1990). 

In another case, ASA Investerings Partnership v. Commissioner, 76T.CJd. 
(CCH) 325 (1998), i^d, 201 F.3d 505 (D.c! Cir. 2000), cert, denied, 121 S. CL 171 (2000), the 
Tax Court analyzed whether a valid partnership was actually formed at the outseL The 
transactions in this case were mitered into to take advantage of the contingent installment sales 
rules, and were found by the Tax Court to be structured to minimize ttie partnership’s exposure 
to risk and for the sole purpose of generating tax losses. In affirming the Tax Court, the D.C. 
Circuit in ASA held that none of the purported partners in that case had the intent to form a real 
partnership - “[a] partner whose risks are all insured at the expense of another partner hardly fits 
within the traditional notion of partnership.” 201 F.3d at 515. Consequently, the circuit comt 
did not even reach the economic substance issue. 

In the case of Boca Investerings Partnership v. United States, supra, on the other 
hand, the District Court for the District of Columbia, in contrast with the Court of Appeals for 
the D.C. Circuit in ASA, held that the creation of and investment in the partnership at issue, and 
the transactions entered into by such partnership, in fact, had economic substance because the 
partner involved had a non-tax business pmpose, specifically, to make investments that would 
generate a profit Boca involved the same tax structure which had been developed by Merrill 
Lynch subsequently challenged by the Service, and finally litigated in ASA, ACM, and Saba 
Partnership, T.C. Memo. 1999-359, vacated and remanded, 273 F.3d 1135 (D.C. Cir. 2001), all 
cases in which the courts denied the claimed tax benefits (as discrtssed above). Unlike the Tax 
Court the court in Boca seemed impressed by the factual record surrounding the creation of the 
partnership and the purposes for engaging in the transactions at issue, and at one point noted that 
“the facts as found by this Court fiom the evidence at trial in this case are materially different 
fiom the facts in ASA recently decided by the Tax Court and affirmed by the D.C. Circuit — a 
case defendant argues is strikingly sirrrilar to this one, but which in fact is quite difforenL” Id. at 
381 (discussing how the crucial facts in ASA, whidr caused the Tax Court to disregard the 
parmership in that case, were not present in Boca). 

With respect to the issue of whether the transactions in Boca had economic 
substance, the district court looked to a test set forth by the D.C. Circuit in Horn v. 
Commissioner, 968 F.2d 1229 (D.C. Cir. 1992). The court in Horn provided a test for 
determining whether a transaction should be treated as a sham for tax purposes, holding; 

To treat a transaction as a sharrt, the court must find (1) that the 
taxpayer was motivated by no business purpose other than 
obtaining tax benefits in entering the transaction, and (2) that the 
transaction has no economic substance because no reasonable 
possibility of profit exists. 
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Horn, 968 F.2d at 1237 (quoted by Boca). Interpredng this test set forfli in Horn, the court in 
Boca held that: 


The decision in Horn also makes plain that a transaction is 
not a sham and will be recognized for tax purposes if the taxpayer 
satisfies either part of the test for economic substance — if either 
(1) using a subjective analysis, the transaction has a nontax 
business purpose, or (2) using an objective analysis, the transaction 
has a reasonable possibility of generating a profit, ex ante. Horn v. 

Commissioner, 968 F.2d at 1237-38. The D.C. Circuit expressly 
recognized that “a transaction undertaken for a nontax business 
purpose will not be considered an economic sham even if there was 
no objectively reasonable possibility that the transaction would 
produce profits.” Id. at 1239 (emphiis in original). By the same 
token, a transaction ttiat has economic consequences otii^ than tax 
benefits will not be disregarded even if it was motivated by tax 
considerations. Both fectors arc considered in ^rplying the 
traditional sham transaction test, but the transaction will be 
recognized if either is satisfied. Horn v. Commissioner, 968 F.2d 
at 1237 (“a transaction will not be considered a sham if it is 
undertaken for profit or for oth» legitimate nontax business 
purposes”). 

Boca, 167 F. Supp. 2d at yKr-ll (emphasis in originai) (some citations omitted). 

Applying the test in Horn, the court in Boca held that the transactions satisfied 
both prongs of the test, even though only one prong need have been met. First, the court held 
that the plaintiffl had established by a “preponderance of the evidence” that the transactions had 
a non-tax business purpose, namely to make a profit The evidence showed that the partner at 
issue had engaged in pre-transaction due diligence in order to evaluate the credit quality, risk 
profile, and rate of return of potential investments, and had picked investmoits that the partner 
thought could make a profit Each proposed transaction was evaluated sqrarately, and arxxrrding 
to the court, “[wjhile potential tax benefits were considered by [the partner], it was understood 
that [the partner] was not committing to engage in all of the transactions necessary und^ the 
Merrill Lynch presentation in order to give rise to a tax loss.” Id. at 378. The record showed 
that the partner would not have inv^ed in the partnership if the partner did not think that the 
partnership’s investments would be profitable. 

In addition, in finding that the second prong also had been met, the court in Boca 
found that “the great weight of evidOTce” supported the plaintifis’ position that the transactions 
at issue had a reasonable possibility of turning a profit The potential for profitability resulted in 
the partaEiship’s holding of private placement notes (“PPNs”) and contingent installment 
payment agreements (“LIBOR Notes”). The LIBOR Notes were sensitive to fluctuations in 
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interest rates, and due to the real possibility of movements in interest rates, diere existed a 
significant ^ssibility for the bolder of the LIBOR Notes to either make or lose a substantial 
amount of money. Because of this, the court held (hat there was a “reasonable prospect for 
profit” Jd. at 380. 

Similarly, in lES^ the Eig^di Circiut held that the transactions at issue did in &ct 
have economic substance because the economic benefit to the taxpayer was the amount of the 
gross dividend received by the taxpayer, before forwgn taxes were withheld, rather than the net 
dividend received as argued by the Service. Despite tihe fact that die taxpayer actually only 
recdved 85% of the dividend in cash once the fordgn tax was withheld, the taxpayer for U.S. 
Federal income tax purposes was treated as having received 100% of the dividend and the 
taxpayer would be liable for U.S. income taxes on 100% of the dividend. The court thus held 
that “[bjecause the entire amount of the ADR dividends was income to [the taxpayer], the ADR 
transactions resulted in a profit, an economic benefit to [the taxpayer].” 253 F.3d at 354. See 
also Compaq. 


In addition, in the case of United Parcel Service of America, Inc. v. 
Commissioner^ supra, (discussed above), the Elevaith Circuit, in reversing the Tax Court, held 
that !!he restructuring transaction at issue had sufficioot “economic effects” to warrant respect for 
tax purposes. The court noted that the newly structured insurance program resulted in (i) the 
creation of genmne obligations of the taxpayer enforceable by an unrelated party, and (Li) the loss 
by the taxpayer of a stream of income fix>m customer fees. Therefore, the Eleventh Circuit 
determined that “[t]h^e were . . . real economic effects fi’om this transaction on all of its 
parties,*^ and that because the transaction had real economic effect and a business purpose, it 
‘Tiad sufiBcient economic substance to merit respect in taxation.” 254 F.3d at 1020. 

In the instant situation, the Service could attempt to ^ply the economic substance 
doctrine to disregard TTP, In order to apply this doctrine to disregard TTP, however, the Service 
would be required to show; (1) when Bamville and Euram contributed the Portfolio and 
management consulting services to the TTP, respectively, and when TAC and CS subsequently 
purchased the TTP interests and caused TTP to enter into the Collar, there was no significant 
pot^tial for pre-tax profit (an objective test), and (2) tiiat Bamville and Euram, and subsequently 
lAC' and CS, utilized TTP for no valid business purpose other than to obtain tax benefits (a 
subjective test). The formation and use of TTP should be viewed as distinguishable fiom the 
discussed herein cases because, among other things, at the time of its formation and acquisition 
of the Portfolio and the Collar it offo^ “a reasonable t^portunity for profit exclusive of tax 
benefits.” Salina, 80 T.C.M. (CCH) at 694 (citation omitted). Here, at the time of the 
contribution of the Portfolio and investment managem«it services to TTP and the subsequent 
sale of the TTP interests and the execution of the Collar, unlike Gregory v. Helvering, 293 U.S. 
465 (1935), and the other cases discussed above, the TTP members expected to realize a short- 
tewA, pre-tax profit on owning an interest in TTP, even taking into account transaction costs. In 
addition, as discussed above, TTP was formed for investment purposes independent of tax 
benefits. Bamville’s partnership with Euram in TTP allowed Bamville to obtain the benefits of 
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Eucani’s management consulting service. Once TAG and CS purchased their membership 
interests in TTP, the limited liability stracture of TTP provide TAG and CS a possible 
addidanal layer of protection from unforeseen creditors, and presented HS with an additional 
investment entity for his future investmoits. As stated in lES Industries, “[a] taxpayer’s 
subjective intent to avoid taxes thus mil not bv itself delermine whether there was a business 
purpose to a transaction.” 253 F.3d at 355 (en]phasis added). 

3. Activities Engaged in For Profit 

Section 155(c)(2) limits an individual’s deduction of losses that do not arise hx>m 
a business, casualty or theft to those “mcurred in any transaction altered into for profit” What 
matters under section 165(c)(2) is a taxpayer’s subjective motive for entering into the 
transaction, as indicated by the objective facts and circumstances. In the case of a partnership, 
profit motive is detomined at the partnership level based on the actions of Qiose who manage the 
partnership’s afFmrs. SeeFoxv. Comm V, 80 T.C. 972, 1006(1983)(citingJ7a^^v. Comm'r,16 

T. C. 759, 784.(1981)); Andros v. Cbmm V, 71 T.C.M. (CCH) 2472 (1996). 

Notwithstanding the literal language of section 165(c)(2), some courts have 
required that the taxpayer’s profit motive be the “primary” motive for entering into a transaction. 
The “primaiy” concept is derived fiom a footnote in Helvering v. National Grocery Co., 304 

U. S. 282, 289 tu5, reh 'g denied, 305 U.S. 669 (1938), where the U.S. Supreme Court, in giving 
examples where the taxpayer’s state of mind determined the incidaice of income tax, stated that 
imda the 1939 Internal Revenue Code predecessor of section 165(a)(2), the deductibility of 
losstss may depend on whether the taxpayer’s motive in entering the transaction was “primarily” 
profit 


Cases that appear to require the primary profit motive, without specifically 
finding that the taxpayer had a profit motive whatsoever, do so in circumstances where, for the 
most part, the taxpayer’s conduct is inconsistent with a profit motive. For example, in Keeler v. 
Commissions, 243 F.3d 1212 (10th Cir. 2001), the court focused on the facts that the taxpayer 
continued trading even while he and every other non-insider were losing money on the bulk of 
theiir transactions; his losses of&et all but 3% of his income over a two-year period; he left a 
large b^ance in his margin account “making net profit on his [trading] activities all but 
impossible;” and he continued trading even fiiough it was clear that prices and participation on 
the maiket were fixed, exiting the program only when Congress eliminaled its tax benefits in 
1984. See also Seykota v. Commr, 61 T.C.M (CCH) 2706 (1991), suppl. 62 T.CM. (CCH) 
1 1 16 (1991). Moreover, the court distinguished cases such as Laureys v. Commissioner, 92 T.C. 
101 (1989), where “the trading at issue occurred on established maikets and. was part of 
taxpayers* overall profit-motivated strategy to hedge their investments.” 243 F.3d at 1219. In 
addition, as in cases such as Ewing v. Commissioner, 91 T.C. 396, 419 (1988), aff'd in unpub. 
opinion, 940 F.2d 1534 (9th Cir. 1991), a factor was that fiie trades were closed out m a 
noncommercial manner designed to maximize tax benefits, and required a higher commission. 
5ee243F.3d at 1215-16. 
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The word “primary” does not ^pear in section 165(c)(2). As the Seventh Circuit 
observed in a similar case, “we find no basis therein for our undertaking to put words into the 
statute that, whatever the reasons may have been. Congress <hd not put there. Our task is to 
ccmstrue and apply, not to write, le^ladoiL” International Trading Co. v. Comm V, 484 F.2d 
707, 711 (7th Cir. 1973). We believe that an appellate court faced with the issue of whether a 
primary tax avoidance motive prevents a taxpayer with some bona fide non-tax profit motive 
fiem deducting a loss could hold that it does not Moreover, to the extent the “primary” gloss 
applies to transactions in which a tax motive is a factor, we believe that courts likely would apply 
it only where, for the part, the taxpayer acts inconsistently with any profit motive. 

In this instance, TTP held the Portfolio and the Collar solely for investment 
praposes with the intent to realize a pre-tax profit We have also been advised that some of the 
stocks in the Portfolio were dividend paying stocks, and that some of the stocks in the Portfolio 
did produce a profit upon their sale. In addition, TTP entered into the Collar for purposes of 
hedging the risks associated with holding the Portfolio while retaining some of the profit 
potential in the Portfolio. Consequently, based on the above, the requi^te profit motive would 
likely exist so that limitations on deductions imder section 165(cX2) would not apply to hmit 
deductions resulting fiom the TTP Losses. 

4. Limitations under Sections IdhfaVll and 707thVll 

Section 267(a)(1) disallows deductions which result from losses on the sale or 
exchange of property if made directly or indirectly between certain related persons. 
Section 267(b) lists the persons intended to be covered under this disallowance rule, irrcluding 
certain mranbers of a family, an individual and a controlled corporation, two corporations which 
are members of the same controlled group, a grantor and a fiduciary of any trust, and an 
S corporation and another S corporation or C corporation if the same persons own more than 
50% in value of the outstanding stock of each corporation. In the instant case, all of the sales of 
the Portfolio and the termination of the Collar were made by TTP in the public market and thus 
presumed not with a person haviirg a relationship with TTP specified in section 267(b). Thus, 
section 267(a) should not apply to disallow any deductions resulting from the TTP Losses. 

Section 707(b)(1) similarly ^sallows deductions resulting from losses incurred on 
the sale or exchange of property (other than a partnership interest) between either (i) a person 
and a partnership if that person owns, directly or indirectly, more than 50% of the capital or 
profits interest in such partnership, or (ii) two partnerships in which the same persons own, 
directly or indirectly, mote than 50% of the cqaital or profits interests in such partnerships. We 
understand that TIP did not sell any of the Portfolio nor terminate the Collar with a person who 
owned more than 50% of the TIP interests, or to another partnership which was owned by a 
person who owned more than 50% of both TTP and that partnership. Therefore, section 
707(bXl) should also not ^ply to disallow deductions resulting fiem the TTP Losses. 
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IV. THE TTP LOSSES ABE CAPITAL LOSSES 

Under section 1001(a), a taxpayer recognizes gain or loss from the sale or 
exchange of an asset equal to the difference between the taxpayer’s adjusted basis in the asset 
and flje amount realized from the sale or exchange of such asset If the asset is a capital asset 
within the meaning of section 1221, the gain or loss is capital gain or loss, of a long-term or 
short-term nature generally depaading on the taxpayer’s holding period for the asset 
Section 1234A provides, in relevant part that gain or loss attributable to the cancellatiort lapse, 
expiration or other termination other than throng a sale or exchange) of a right Or 
obligation with respect to property which is (or if acquired would be) a cqrital asset in the 
taxpayer’s hands shall be treated as gain or loss from the sale of a coital asset 

Under section 1234(a)(1), gain or loss attributable to the sale or exchange of, or 
loss attributable to the failure to exercise, an option in the hand of the purchaser of that option 
has the same character as the underlying property would have if owned by the purchaser. Treas. 
Reg. section 1.1234-l(a)(l) states that gain or loss from the sale or exchange of an option that is 
a capital asset in the hands of the taxpayer holder of the option is considered gain or loss from 
the sale or exchange of a capital asset, and the period for which the taxpayer has held the option 
determines whether the gain or loss is short-term or long-term. 

A. The Portfolio 


Because the Portfolio was comprised of capital assets at the time it was sold by 
TTP, TTP incurred an overall loss with respect to the Portfolio in November 2001. The loss is a 
capital loss for Federal income tax purposes and is a long-term cspital loss to the extent TTP 
held the particular stock of the Portfolio longer than a year, and a short-term capital loss to the 
extent the stock of the Portfolio sold at a loss was held less than a year. For a breakdown of the 
losses among the stocks comprising the Portfolio, see Exhibit A attached hereto supplied to us as 
pant of the books and records of TTP and verified by Quellos as aceurate.^’’^ 

B. The Collar 

The termination of the Collar by TTP should be treated as a sale of capital assets 
for U.S. Federal income tax purposes. Code sections 1234(a) and 1234(b)(2). Thus, it is likely 
that the losses recognized by TTP from the closing out of the Collar in November 2001 should 
be considered capital losses. 

Under section 1234(b), gain or loss to the grantor from a “closing transaction” 
■with respect to, and gain on lapse of, an option cm ‘property” is short-terai capital gain or loss. 


Wc note that we have not been asked nor have we undertaken independently ourselves to verify the 
accurateness of the numbers supplied to us with respect to the amount of loss realized on its sale of die Portfolio 
in November 2001. 


KS-00001140 



Titanium Trading Partners LLC 
October 14, 2002 
Page 49 


1275 


Bryan Cave LLP 


Section 1234(b)(2)(A) defines a “closing transacdon” as the termination of the taxpayer's 
obligation under an option otho- than throng exercise or l^se. Section L234(b)(2)(B) defines 
“property” as stock, securities, commodities and commodity futures. Section 1234(b) does not 
^ply to options granted in the ordinary course of the taxpayer’s trade or business of granting 
options. Section 1234(b)(3). 

The Calls that TTP granted were options to purchase tiie stocks contained in the 
Portfolio, and ttius wwe “property” as defined in section 1234(b)(2)(B). We also imd^stand that 
TTP ’s obligations under the Calls were not terminated through exercise or lapse, therefore, 
TTP’s termination of its obligations under the Calls constituted a “closing transaction” under 
section 1234(bX2)(A). In addition, TTP was not engaged in the trade or business of granting 
options, therefore, the losses incurred by TTP from granting, and terminating, the obligations 
under the Calls should be treated as capital losses. 

Accordingly, tiie TTP Losses should be capital losses for U.S. Federal income tax 

purposes. 

V. SECTION 704(dl LIMITATION AKD THE ADJUSTED BASES OF THE 
PARTNERSHIP INTERESTS IN TTP 


Under section 704(d), a partner may deduct his distributive share of partnership 
losses, including capital losses, only to foe extent of the adjusted basis of his partner^p interest 
at the end of the partnership year in which the losses occurred. In determining the adjusted basis 
of a partner’s interest for purposes of the section 704(d) loss limitation, the adjured basis of a 
partner’s interest will include the cost of acquiring the interest plus foe contributions made to foe 
partnership, increased by the taxable income of the partnership and decreased by distributions 
and losses of the partnership other than current year losses. See sections 705(a), 742, 722; Treas. 
Reg. section 1.704-l(d)(2). 

A. Bases in TTP Interests Purchased bv TAC and CS 

Under section 742, foe baas of a paxtn^’s interest not acquired by contribution is 
governed by foe regular cost basis rules. See section 1011 et seq. Thus, the basis of a 
partnership interest acquired by purchase is the cost of such interest paid by the transferee 
partner. 

As described above, on SqjtcmbCT^ 24, 2001, TAC purchased Bamville’s 99% 
membership interest in TTP for $768,784,235, and CS purchased Euram’s 1% memb^hip 
interest in TTP for $7,765,497. We understand tfa^ TAC and CS acquired these TTP interests 
for bona fide non-tax business puq^oses, and that focir purchases were consumm^ed with 
unrelated sellers (Le., Bamville and Euram) with their respective purchase prices being paid 
entirely in cash. Under section 742, therefore, the amounts paid by TAC and CS to Bamville and 
Eunam, respectively, should be included in their respective adjusted bases for their interests in 
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TTP at the dose of TTP’s taxable year ending December 31, 20Q1 with respect to TAC, and 
taxable year ending October 18, 2001 with respect to CS. 

B. Increase in Bases of TTP Interests dne to TAC and CS Coatributlons 

The basis of a partner's interest in a partnership is increased by the amount of 
money or the adjusted basis of property contributed to the partnership by the partner. 
Section 121. 


On Septembw 24, 2001, TAC and CS made cash contributions of $31,208,373 
and $315,236, respectively, to TTP. We understand that such contributions were bona fide 
conbibutions to tiie capital of TTP, and that TAC's and CS* payments were in proportion to tiieir 
interests in TTP. Thus, the amounts of cash contributed by TAC and CS to TTP should be 
induided in their adjusted bases in TTP at the close of TTP's taxable year ending December 31, 
2001 with req)ect to TAC, and taxable year ending October 18, 2001 with respect to CS. 

In addition, on October 22, 2001, CS transferred her 1% TTP interest to 
Glen Gale as described above, TAC and Glen Gale each transferred Class B common shares of 
FFWW stock-to TTP as capital contributions. We underatand that these transfers wwe bona fide 
contributions to the TTP’s capital, and that such contributions were in proportion to TAC’s and 
Glen Gale’s interests in TTP. Thus, under section 722, TAC’s and Glen Gale’s bases in TTP 
^ould be increased by the amount of their respective adjusted bases m their FFWW stock at flie 
time of the contributions. 

C. Adjustment to Bases of TTP Interests from Sale of FFWW Stock 

Section 705(a)(1)(A) provides that a partner’s basis in his partnership interest is 
increased by his distributive share of taxable income of the partnership for the current taxable 
year and prior taxable years as determined under section 703(a). According to section 703(a), a 
partaership generally co!i^)utes its taxable income in the same manner as an individual, except 
that a partnership is requir^ to state separately the classes of income and deductions as set forth 
in section 702(a), inclading capital gains and losses. These section 702(a) items are passed 
directly through to the partnership’s partners who tdee then distributive share of such items into 
account for tax pu^oses. 

The sale of the FFWW stock held by TT? took place on October 24, 2001, thus, 
Einy gain recognized by TTP from such sale was reco^iized in TTP’s taxable year beginning 
October 1, 2001 and ending December31, 2001. Accordingly, under section 705(a)(lXA), the 
amount of gain recognized by TTP from the sale of its FFWW stock and allocated to each TTP 
memb^ should be taken into account in detennining such member’s adjusted basis in TTP at the 
close of TTP’s taxable year ending December 31, 2001 . See sections 702(a) and 703(a). 
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D. Bnilt-In Losses in Portfolio are Allocable to TAC 

Unda' section 704(c)(1)(A), a partnership’s income, gtun, loss, and deduction 
with respect to property contributed by a partner to a partnership must be allocated among the 
partners in a m anne r which takes into account the difference between the fair market value of the 
property and its basis in the partnership’s hands at the time of the contribution. According to the 
Regulations, the purpose of section 704(c) is to prevent partners firom shifting tax consequences 
with respect to nirrealized gain or loss on property to other partners by contributing the property 
to the partnership - thus, any allocations made in accordance with section 704(c)(1)(A) must be 
made using a reasonable method that is consistent with such purpose. Treas. Reg. section 1.704- 
3(aXl). In addition, an anti-abuse rule is contained in Treas. Reg. section 1.704-3(a)(10) which 
provides that an aHocation method or combination of methods is not reasonable if a contribution 
of property and an allocation of tax items are made with the intention of shifting the tax 
consequences of built-in gain or loss among the partners in a maimer that substantially reduces 
the present value of the partners’ tax liability. 

Treas. Reg. section 1,704-3 provides methods of allocation that are considered 
“generally reasonable” that a partnership may use for allocating income, gain, loss, and 
deduction among partners in a maimer that takes into account any built-in gain or loss in 
contributed property. Under the “traditional method” of allocation, a partner who contributes 
“section 704(c) property” to a partnership is allocated any built-in gain or loss when such 
contributed property is sold or otherwise disposed of in a recognition transaction. Treas. Reg. 
section 1.704-3(b)(l). “Section 704(c) property” means properly that has a book value which 
difftas &om the contributing partner’s adjusted tax basis at the time of contributioru Treas. Reg. 
section 1.704-3(a)(3)(i). For purposes of these rules, if a contributing partner subsequently 
transfers his partnership interest, built-in gain or loss from the contributed property must be 
allocated to the transferee partner as it would have been allocated to the transferor partner. 
Treas. Reg. section 1.704-3(a)(7). 

As discussed above,. Bamville was the contributing partner of the Portfolio to 
Tip, therefore, Bamville would have been allocated all of the built-in losses in the Portfolio 
tqjon their sale in November of 2001. However, since TAC purchased Bamville’s entire 99% 
interest in TTP on September 24, 2001, the aggregate losses recognized on the sale of the 
Portfolio are allocable to TAC in the same manner as they would have been allocated to 
Bamville. See Treas. Reg section t.704-3(aX7), 

VI. SECTIONS 382 AND 383 DO NOT APPLY TO LIMIT THE TAXABLE INCOME 
THAT MUST BE OFFSET BY THE TTP LOSSES 

Generally, under sections 382 and 383, special limitations apply to built-in losses, 
capital loss carryforwards, net operating loss carryforwards and certain excess credits when a 
corporation undergoes a stock ownership change of more than fifty percentage points within a 
three year period. The limitation under section 382 is designed to limit a corporation’s use of 
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calain built-in losses, coital losses and net operating losses recognized by a loss corporation 
after an ownership change. This “section 382 limitation” is used to determine the coiporation’s 
section 383 credit limitation on its use of excess foreign taxes, general business credits and 
unused minimum tax credits. 

The general rule under section 382(a) provides that “the amount of the taxable 
income of any new loss corporation for any post-change year which may be offeet by pre-change 
losses shall not exceed the section 382 limitation for such year.” Thus, in ordCT for a corporation 
to be subject to this limitation there must have been an “ownership change” of a ‘Toss 
corporation.” According to section 382(g)(1), an ownership change occurs if one or more 5% 
^har^olders of a loss corporation increased their ownership of stock by more than fifty 
percentage points over the lowest percentage of stock owned by such shareholders during a 
three-year testing period, A ‘Toss corporation” is defined by section 3S2(k)(l) as “a corporation 
entitled to use a net operating loss carryover or having a net operating loss for the taxable year in 
which the ownership change occurs,” and includes “any corporation with a net unrealized built- 
in loss.” 

Neither section 382 nor section 383 should apply to hmit the use of the TTP 
Losses to offeet the taxable income of TIP, HS, CS, or TAG. First, both HS and CS are 
indimduals, not corporations under Treas. Reg. section 301.7701-2(b) nor “eligible entities” 
under Treas. Reg. section 301.770T3(b), therefore, they carmot be subject to the limitations 
under sections 382 and 383. In addition, TTP has been a Delaware limited liability company 
since its formation and has not at any time elected under Treas. Reg. section 301.7701-3(c) to be 
taxed as a corporation for Federal income tax purposes. Thus, TTP also should not be limited 
undw sections 382 or 383 in the amount of taxable income that it may offiet by the TTP Losses. 

While the Service may attempt to argue that TAG should be subject to the 
section 382 limitations described above, however, we believe that the Service would fail in such 
an assertiotL There has not been an ownership change of TAG for purposes of section 382(g) 
due to the constructive ownership rules of section 382(1X3). Section 382(1X3)(A) applies the 
attribution rales of section 318 in determining the ownership of stock in a loss corporation, 
which in turn is a factor in determining vdiether or not a change in ownership of a loss 
corporation has occurred. Under the constructive ownership rules, shares of stock in a loss 
corporation owned by members of a family are aggregated and treated as though they are owned 
by one individual. Section 382(I)(3)(AX0- ^ addition, an entity owning shares of stock in a loss 
corporation is ignored so that the stock is deemed to be proportionately owned by such entity's 
owners. Section 382(l)(3)(AXii). For example, stock in a loss corporation that is owned by a 
partnership is deemed to be proportionately owned by the partners of such partnership. In this 
case, HS and GS should be treated as constructively owning over 90% of the TAG Stock prior to 
the TAG Transfers because they collectively owned over 90% of the partnership interests in 
Silverlight, and Silverlight owned 100% of the TAG Stock. After the TAG Transfers, HS and 
CS collectively owned 100% of the TAG Stock. Thus, because HS’ and CS’ ownership of TAG 
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Stock increased only about ten percentage points ^er. the TAC Transfers, no change in 
ownership of TAC within the meaning of section 382(gXl) has occurred. 

Accordingly, neitiier s^on 382 nor section 383 should apply to limit the use of 
the TTT Losses to offset the taxable income of TTP, HS, CS, or TAC: 

Vn* THE AT-RISK RULES 


GenCTally, the “at lislif* pro\dsions of section 465 limit the current deduction of 
losses attributable to certain activities to the extent those losses exceed the taxpayer’s “amount at 
risk” in the “activity.” Furthennore, the “at risk” rulw ^ply chrectly to individuals and to 
certain closely held C corporations and to individuals in ttieir capacities as partners in a 
partnership or as shareholders in an S corporation.^*^ 

Section 465(c)(3XA) provides that the “at risk” rules ^ply to any activity 
engaged in by the taxpayer in carrying on a trade or business or for the production of income. 
Whether a taxpayer is “at risk” is determined on the basis of facts as of the close of the taxable 
year. S'ee Prop. Treas. Reg. section 1.465- 1 (a). The determination of the amount with respect to 
which the taxpayer is “at risk” in cases where the activity is engaged in by an entity separate 
from the taxpayer is made as of the close of the taxable year of the entity unless otherwise stated. 
Since TAC elected to be treated as an S corporation effective for all periods after 
October 1, 2001, HS will be subject to the “at risk” rules with respect to his ownership in TAC 
for the tax year ending December 3 1 , 200 1 . 

A. HS* “Amount at Risk” Eonal to the Proceeds of FFWW Stock Held 

for Use in TTP Activity 

Generally, the “at risk” rules apply to each activity engaged in by the taxpayer in 
cairying on a trade or business or for the production of income. In applying the “at risk” rules, a 
two-step analysis is required. . The scope of an activity must first be de^ed, and then it must be 
determined wheflier separate activities should be ^gregated or segregated for purposes of 
applying the “at risk” rales. The Proposed Regulations under section 465 provide only limited 
guidance regarding how to determine the scope of the activities in which a taxpayer is engaged. 
Consequently, if two activities are interrelated, it is not clear whether for at risk purposes there 
are two activities or only one. 

Although neither a partnership nor an S corporation is itself subject to the 
risk” rales, the nature of any activity uivol\Tng a partner or an S corporation shareholder is 
determined respectively at the partnership or S corporation level. As a result, HS is considered 


When originally enacted, the “at risk” rules applied botih to S corporations and to Uieir shareholders. However, 
these rules were repealed with respect to S corporations as part of the Subchapter S Revision Act of 1982, P.L. 
97-354, 5{a)(3 IX 1982-2 C.B. 702, 715 rendering Treas. Reg. sections l.465-I0(a), (b) inapplicable. 
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to engage in an activity with reject to investments made by TAC throng TIP for fee 
production of income. 

Section 465(c)(3) provides feat, wife r^pect to carrying on a trade or business, if 
a taxpayer actively participates in the management of such trade or business, then all activities 
comprising fee trade or business are aggregated for purposes of the “at risltf ’ rules. See section 
465(cX3)^). However, corre^onding rules for fee production of income do not exist In 
addition, section 465(c)(3XC) provides feat activities are aggregated or alternatively treated as 
s^arate activities as Treasury prescribe by Regulations. To date no such Regulations have 
bem proposed or adopted. 

The legislative history of the amendmoit of section 465 by the Revenue Act of 
1978 indicates that Regulations, when adopted, may provide for the aggregation of related 
activities for the production of income that do not have tax shelter characteristics. See H.R Rep. 
No. 95 1445, at 68-70 (1978). The legislative history fiirfeer provides that where one or more of 
fee activities have tax shelter characteristics, the Regulations may require feat such activities be 
treated as separate activities.^^ Conversely, und» fee passive activity rules, all “portfolio 
income” is treated as not subject to the limitations of section 469, feus falling into a single 
activity.' FuithCTmore, these rules adopt a “facts and circumstances” test to determine what 
activities covered by fee rules should be aggregated. See Treas. Reg. section 1.469-4(c)(l). It 
has been suggested that for purposes of simplicity and administrative ease, the “activity"* for 
the “at risk” rules adopt the same definition as applies to the passive activity loss rules, to the 
extent possible given the technical differences in the statutes. See Harllee, Tax Management 
PortfoIiOjjf^-'Risi No. 550, at A-12L 

Furthermore, where property is contributed to an activity, the taxpayer’s “amount 
at risk” with respect to such activity is increased by fee adjusted basis of the contributed 
property, excq>t where (i) fee taxpayer has purchased such property with, borrowed funds for 
which such taxpayer is not personally liable, or (ii) such amounts are protected against loss 
through nonrecourse financing, guarantees, stop loss agreements or other similar airangements. 
See respectively sections 465(b)(2), (4). Prop. Treas. Reg. section I.465-22(c) provides that a 
taxpayer’s amount “at risk” with respect to an activity is increased by fee amount of the 
taxpayer’s share of all items of income recwved or accrued fiom the actiNdty during the taxable 
year over the taxpayer’s share of allowable deductions allocable to the activity. However, the 
“amount at ride” will be reduced by amounts of money withdrawn horn such activity. See Prop. 
Treas. Reg. section 1.465-22(c). 


^ .At teast one commentator, however, states that such legislative history “do longer makes much sense” in view 
of subsequent developments, in particular the enactment of the passive activity loss rules, discussed below. See 
Harllee, Tax Management Portfolio, Rules, No. 550, at A-IO. We note tiiat the legislative history does 

provide, howevo-, that in the absence of Regulations permitting o€ requiring aggregation it is anticipated that 
each investment which is not part of a trade or business will be treated as a separate actirtty, and separate 
investmente will not be aggregated. 
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In the absence of Relations, it is not entirely clear whether the holding of the 
FFWW stock would be treated as part of the TTP Activity (the holding of the Portfolio) or as a 
separate activity. If the holding of the FFWW stock wae treated as part of the TTP Activity, 
then upon contribution of the FFWW stock by HS to TAC (then to TTP), then HS would 
increase his “amount at risk” with respect to his interest in TAC by the adjusted basis in the 
FFWW stock contributed.'''’^ Furthermore, upon the sale of the FFWW stock by TTP, the gan 
recognized would be treated as income firom the TTP Activity and would increase HS’ “amounts 
at risk” mth respect to such activity to the extent that such amounts continued to be held m the 
TTP Activity.'"' 

B. Amomit HS Was “At Risk” on December 31, 2001 for TTP Activity 
under Section 465 Was Increased by the Equalizatioii Payment 

HS paid to Silverli^t the Equalization Payment to compensate Silverlight for the 
amount the stock of TAC) ^diich he received in complete redemption of his partnership 
interest, but which exceeded the value of his Silveriighl interest redeemed. The Equalization 
Payment will likely be treated as a purchase by HS of an interest in TAC to the extent that the 
value of his TAC interest received in redemption &om Silverli^t exceeded the value of 
interest in Silverlig^iL 

Generally, the purchase of an interest in an activity is treated as a contribution to 
such activity. See Treas, Reg. section 1.465-22(d). Thus, HS* “amount at risk*’ with respect to 
his holding in TAC should be increased by his Equalization Payment 


^ We undecstsind that HS did not purchase his shares of FFWW stock with borrowed funds, and that the value of 
the FFWW stock was not protected against risk of loss within the meaning of section 465(bX4). 

Alternatively, if the holding of the FFWW stock were viewed as an activity separate and apart from the TTP 
ActiviQf {the ‘n 3 pothetical FFWW Activity’^, the sale of the FFWW stock would be considered a dissolution 
of die Hypothetical FFWW Activity, It is our understanding that the proceeds from the sale of die FFWW stock 
have remained in TTP and have been used and invested iu stocks and securities as part of the TTP Activity. If 
HS held die FFWW stod: in his individual capacity at die of sale, and upon the sale of such stock 
contributed the proceeds to the TIP Activity, the amouitf of such contribution would have increased his 
“amount at risk* with resjiect to the TTP Activity, The result should not be different 'where, upon the 
liquidation of die Hypothetical FFWW Activity, HS left the proceeds of the sale of die FFWW stock in TTP for 
use in the TTP Ac tivity . Thus, although not free from doubt, if die bolding of the FFWW stock is not 
aggregated with die TTP Acti-rity, to the extent that the proceeds of the sale remain in TTP for use in the TTP 
Actirity, HS should be deemed to have contributed such proceeds to the TTP Activity and should dicrefore 
have an “amount at risk” equal to the proceeds of the sale of the FFWW stock. Qf Technical Advice 
Mctnoiandum 8752006, 1987 PRL Lexis 1244 (shareholder officer of an S corporation was deemed to make a 
contribution to the capital of the corporation equal to the adjusted basis of the slock received as compensation 
from the corporation and such amounts increased such shareholder's “amount at risk" with respect to his 
holdings in die coq^oration). 
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Vin. THE PASSIVE ACTtVITY T.OSS RTn.KS 


The passive activity loss rules of section 469 limit losses 6om certain activities in 
.which a taxpayer does not materially participate. The aggregate amount of deductions 
disallowed for the taxable year under section 469 is generally equal to a net amount designated 
as the “passive activity loss.” Section 469(aXlXA)- Section 469(cXl) defines a “passive 
activity” as any activity that involves the conduct of any “trade or business” in which the 
taxpa 3 fer does not materially participate. Treas. Reg. section 1.469-4(bXlXt) provides that the 
term “trade or business activity” includes any activity that involves the conduct of a trade or 
business within the meaning of section 162. 

With reflect to partnerships, the character of each item of gross income and 
deduction for purposes of section 469 is determined by reference to the participation of the 
partner in the activity (or activities) that generated such item. See Treas. Reg. ^tion 1.469- 
2T(e)(l). Thus, the passive loss rules are applied at the partner level rather than the partnership 
level, with separate determinations being made for each partner. As a general rale, a limited 
partner is treated as not materially participating in activities conducted by the partnership in 
which he holds such interest Section 469(hX2). 

In determining the income or loss fiom a passive activity, “portfolio income” 
(along with certain expenses related to its production) is not taken into account Portfolio 
income is treated as derived from a nonpassive activity. Portfolio income generally consists of 
gross income from interest dividends, armuities, or royalties not derived in the ordirtary course 
of a trade or business, and gain or loss not derived in tire ordinary course of a trade or business 
attributable to the disposition of property that produces the above described income {ie. , interest 
dividends, amiuities, and royalties) or that is held for investment Section 469(e)(1)(A); Treas. 
Reg. section 1.469-2T(c)(3Xi)- Thus, even if an activity is typically treated as passive (e.g., 
because the taxpayer is a limited partner in a partnership), the portfolio income generated from 
the activity will not be taken into account in determining passive activity income. 

For purposes of the current analysis, it is likely that section 469 would not ^ply 
to disallow any deductions derived from the TIP Losses. We understand that TTP’s ownership 
and sale of the Portfolio, as well as its acquisition and termination of the Collar, did not 
constitute trade or business activities as defined in the Regulations under section 469. Thus, 
none of the TIP Losses were derived in the ordinary course of a trade or business. In addition, 
because the stocks in the Portfolio and the Collar were either dividend-producing property or 
property held for investment within the meaning of section 469(e)(lXA)0i). the disposition of 
the Portfolio and Collar and resultant TIP Losses should not be taken into account in 
determining passive activity loss. 
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DC “CARRYOVER” tTNDER SECTION 1371fb’rfl') 

Section 1371(b)(1) provides that “no carryforward, and no carryback, arising for a 
taxable year for which a corporation is a C corporation may be carried to a taxable year for 
which such corporation is an S corporatioa” This rule is intended to prevent losses and credits 
that a C coipoiation obtains but cannot use fiom bdng carried to a year in which the corporation 
is an S corporation and can be passed throu^ to be used by its shareholders. Thus, section 
1371(b)(1) effectively prevents shareboldras of an S corporation from getting deductions or 
credits for items arising in a C corporation year. 

In this instance, TTP (not TAC) was the owner of the Portfolio which contained 
the built-in loss, and such loss was not recognized until November 12 and 13, 2001, when the 
Portfolio was sold. For all times subsequent to October 1, 2001, TAC was a validly formed 
S corporation, and there was not a carryover of a recognized loss from a year in which TAC was 
a C corporation to a year in which TAC was an S corporation. 

X. OPINIONS 


Based on the above discttssion and analysis, and subject to the qualifications, 
representations, limitations and assumptions set forth herein, w'e are of the opinion that under 
cirrrent U.S. Federal income tax law, it is more likely than not that: 

1. TTP recognized all of the TTP Losses in its taxable year ending 
December 31, 2001. 

2. The sale of the Portfolio occurred in TTP’s required taxable year 
begirming October 1, 2001 and ending December 31, 2001. 

3. TAG’S initial taxable year ended September 30, 2001 . 

4. TAC made a valid election to be an S corporation for its taxable year 
begirming October 1, 2001. 

5. TAC was required on October I, 2001, to change its taxable year to the 
calendar year ending December31, 2001. 

6. Based on the representations of MK that the Debenture is bona fide debt 
for U.S. Federal income tax pinposes, the Debenture does not constitute a 
second class of stock for purposes of section 1 361 (b)(1)(D). 

7. With respect to rales or regulations potentially limiting or disallowing 
TTP’s deduction for the TTP Losses; 
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a. The Service should be unsuccessful ware it to assert that TTP 
should be disregarded as an eaitity undar Treas. Reg. section 1.701- 
2, or that the transaction should otherwise be recast under Treas. 
Reg. section 1.701-2 to thsallow the TTP Losses. 

b. The sham transaction doctrine should not apply to the acquisition, 
holding and disposition of the Portfolio and the execution and 
termination of the Collar and, the acqiusition, holding and 
^sposition of the Portfolio and the execution and termination of 
the Collar should have dre requisite business purpose and 
economic substance. 

c. Although the matter cannot be entirely free from doubt because of 
the factual nature of the inquiry, on balance, the requisite profit 
motive should exist under sections 165(cX2) for the acquisition, 
holding and disposition of die Portfolio and the execution and 
termination of the Collar. 

d. None of the TTP Losses are disallowed undo: section 267(a)(1) or 
707(b)(1). 

8. The TTP Losses should be coital losses. 

9. TTP’s adjusted basis in the Portfolio under section 723 is equal to 
BamviUe’s adjusted basis in such stocks at the time of the contribution. 

10. No adjustment under section 743(a) may be made to the basis of any of the 
Portfolio as a result of the acquisition by TAC and CS of their respective 
membeiship int^ests in TTP, 

11. The tedinical tomination of TTP on September 24, 2001, under section 
708(bXl)(B), did not result in any adjustment to the basis of any of the 
Portfolio. 

12. Based upon the books and records of TTP supplied to us and die chart 
attached hereto as Exhibit A and vwified by Qucllos as accurate: 

a. Bamville’s aggregate adjusted basis in the Portfolio on the date 
Bamville transferred such stocls to TTP was $1,480,941,293. 

b. The total aggregate amount realized from the sale of the Portfolio 
in November 2001 was $898,788,205. 
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Bryan Cave LIP 


c. The total aggregate amount of losses from the sale of the Portfolio 

was $582,153,086. 

13. Based upon the “Collar Analysis,” attached as Exhibit B, as sipplied to us 
as part of flie books and records of TTP and verified by QueUos as 
accurate, TTP recognized an overall capital loss as a result of the 
termination of the Collar in November 2001 in the amount of 
$116,759,623. 

14. Under section 742, the payment by TAC to Bamville of $768,784,235 on 
S^tember24, 2001, is taken into account in determining TAC’s adjusted 
basis in its interest in TTP at the close of HP’s taxable year ending 
December 31, 2001. 

15. Under section 722, TAC’s cash contribution to TTP of $31,208,373 on 
September 24, 2001, is taken into account in deter mining TAC’s adjusted 
basis in its interest in TTP at the close of TTP’s taxable year ending 
December31, 2001. 

1 6. Under section 722, TAC’s contribution to TTP of Class B common shares 
of FFVITW stock on October 22, 2001, increased TAC’s adjusted basis in 
its interest in TTP at the close of TTP’s taxable year ending December 31. 
2001, by the amormt of TAC’s adjusted basis in such FFWW stock at the 
time of the contribution. 

17. Under section 705(a)(1)(A), the amount of gain recognized by TTP from 
the sale of the FFVW stock and allocated to TAC is taken into account in 
determining TAC’s adjusted basis in its interest in TTP at the close of 
TTP’s taxable year ending December 31, 2001. 

IS. All the built-in losses in the Portfolio are allocable to TAC under section 
704(cXl). 

19. Sections 382 and 383 do not apply to limit the amormt of taxable income 
of TIP, HS, CS, or TAC that may be offset by the TTP Losses. 

20. For purposes of section 465, HS will have an amount at risk equal to the 
proceeds of the FFWW stock held for use in the TTP Activity. 

21. The amount with respect to which HS was, on December 31, 2001, at risk 
for the TTP Activity under section 465 was increased by his Equalization 
Payment. 
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Bryan Cave tlP 


Titanium Trading Partners ILC 
October 14, 2Ci02 
Page 60 

22. Section 469 does not apply to disallow any deductions derived from the 
TTP Losses. 

23. TTP’s realized loss from the sale of the Portfolio does not constitute a 
carryover under section 1371(b). 

The opinions set forth above are subject to the following qualifications, 
limitations and exceptions: no opinion is expressed regarding the tax treatment of the described 
transaction for the purpose of any frireign, state or local income tax, or any tax other than the 
U.S. Federal income tax. Any misstatement of a material fact or Omission of any fact that may 
be material or any change in any of the fects referred to may require a modification of all or part 
ofoitr opinions. 

Our opinions are limited to matters expressly set forth heran, and no opinion may 
be applied or inferred beyond the matters so stated. The opinions expressed herein are based 
upon our interpretation of current law. The opinions expressed herein are not binding on the 
Service or the courts, and there can be no assurance that the Service and the courts will not take a 
position contrary to the opinions expressed herein. We do not undertake to advise you of any 
changes in law which may occur after the date hereof. The Code, the Regulations promulgated 
thereimder, and the administrative position of the Service are subject to change either 
prospectively or retroactively. Such changes could render certain or all of the opinions 
erquessed herein inapplicable. 

Very truly yours, 

LlF 

Bryan Cave LLP 
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Haim Saban REPresentalion Certificate 
f or Titanimii Trading Partners LLC Federal Income Tax Opinion 

la conaectioa with the opinion to be delivaed by Bryan Cave LLP to me, in my opacity 
as President of Titanium Acquisition Coiporation (“TAC) which is the managing member of 
Titanium Trading Partners LLC; (“TTP”), and recognizing (I) that Biyan Cave LLP will rely 
upon the following representations in issuingits tax opinion (‘Tax Opinion”) to TTP, and (2) 
that the tax opinions set forth therein may not be accurate if any of the following representations 
are not accurate in all materia] respects, L Haim Saban, hereby certify that the following 
representations are truci correct and complete to the best of my knowledge. 

Unless otherwise specified, all capitalized terms used herein without definition shall have 
the meanings assigned to them in the Tax OpiniotL 

1. .1 have reviewed the “Facts” section of the Opinion and the “Facts” section accurately and 

completely describes aU of the material transactions and discussions set forth therein. 

2. Toward the end of 1999, it had become clear to me that the overall business objectives of 
FBC and News were inconsistent with the steps that I felt were necessary to achieve the 
level of growth in FFWW that would justify holding such a large portion of my family 
net worth in FFWW stock: 

3. Although I commenced efforts to negotiate a restructuring of my relationship with FBC 
to alleviate problems resulting from our differing business objectives, I soon realized that 
I would also have to focus on ways to monetize at least a portion of the FTW^W stock 
held by the Saban Shareholders in the event that I was unable to achieve a satisfactory 
resolution with FBC in a reasonable amoimt of time. 

4. I believed that monetization of the FFWW stock would yield two benefits: (i) provide a 
way to diversify my holdings, and (ii) allow me to capitiize on investment opportunities 
I beliwed to have greater return potential than the FFWW stock. 

5. Altho ugh I believed that the most obvious method of monetizing the FFWW stock was to 
exercise the Put Option, several reasons militated against this; 


Redacted By 

Permanent Snbcommittee on Investigations 


DISCUSSION OF FACTORS MITIGATING 
AGAINST EXERCISE OF PUT OPTION 


NVI)lDOCS\31UE4,4 


Permanent Subcommittee on Investjeatlons 


EXHIBIT #63b 
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= Redacted by the Permanent 
Subcommittee on Investigations 


Redacted By 

Permanent Subcommittee on Investigations 


DISCUSSION OF FACTORS MITIGATING 
AGAINST EXERCISE OF PUT OPTION 


6, I believed although the Saban Shareholdeis flieoretically bore no risk of d^line in 

the value ofFFWW after the valuation date under the Amended SS A, xtwouldbe 
diffi cult for a valuation given by an appr^er mooftis or years after that date not to be 
tainted by a severe falloJcf in value of FFWW, even if the &lloff in fact occurred after the 
valuation date. 


7. Throu^out 2000, 1 conlin^d to discuss various restructuring airangements with EEC 
and began investigating other monetizatioh possibilities with various financial 
consultants and institutions. 


8. I found that financial imstitiitions were generally opoi to monetizing my FFWW stock by 
making a fulWecourse loan to me secured by a pl^ge of my FFWW stock; however a 
pledge of the my FFWW stock was prohibited by the No-Lien Clause. In additionj^as 
seddng to reduce my personal exposure for bopow^ money, not increase it i 


9. I was advis ed that I mi ght be able to borrow inoney,| 

^ non-recourse or limited-iecouise basis by pledging the assets 
purchased with the borrowed funds. 


10; I believed that I had exhausted, wiftiout success, evCTy avenue to resolve the situation 

withFBC as the December 31, 2000, deadline approached for giving notice of exercise of 
■ the Put Option. 

1 1 . During the 1 990s, Silverligjit and I were significantly undwweighted in our exposure to 
die publicly traded technology sector, having persistently avoided it as overpriced, 
oveiyped and excessively volatile; however after the decline at the beginning of 2001, 1 
believer! that the sector presented genuine short-term buying opportunities. 

12. I believed that TAG had a bona fide opportunity to make a significant short-tenn profit 
with respect to its o wnership of an interest in TTP, even after taking into account all 
transaction costs and the cost of the Collar. 


Due to the volatility of the technology stocks, I had no interest in holding a portfolio of 
such stocks for any length of time; on the contrary, I believed that the current stock 
market decline coupled with the volatility presented a prudent opportunity to make a 
short-term profit in this sector. 


NYOIDOCS\31I1S4.4 
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= Redacted by the Permanent 
Subcommittee on Inve5tigations_ 


14. Aft«r the exercise of the Call Cation, there was virtually no process toward a 
deteiminatioii of the pin chase price for the Saban Shareholders’ FFWW stock. I had 
numerous fundamental disagreem^its with FSB over the proper interpretation of the 
definition ‘Fair Market Value” in the SSA, as well as over the ^propriate valuation 
methodology. Thus, I began to intaisify my efforts to find a monetization mechanism for 
my FFWW stock. 

15. I favored die idea of the Collar because it brou^t the overall ride of owning the Portfolio 
down while still retaining potential for significant diort-term return on the investment in 
the Portfolio. 


16. During the Spring and into the Summer of 2001, MK and I had numerous meetings and 

conversations about4kHHMH^HHHHBVftSilveilight’s possible purd^e 
of the TTP interest. 


1 7. . After FBC decided in May 2001 to seek a third party purchaser for FFWW rather than 

purchase the shares of the Saban Shareholders, I believed that a monetization of the 
Saban Shareholders’ FFWW stock became even more important because it was 
absolutely CMtain that no attention or energy on the part of FBC would be given to the 
Appraisal Mechanism during the period for the solicitation of buyers. If no buyers 
emerged during this period, the Appraisal Mechanism would be reinstated and FBC 
would be no clos«: to effectuating the purchase of the Saban Shareholder’s FFWW shares 
and at least another year would have elapsed. 

18. Id July 2001, Murdoch and I met with Eisner at an annual industry conference to discuss 
Disney’s possible acquisition of all of FFWW. At the conclusion of the meeting, Eisner 
acting on behalf of Disney made an offer to purchase all of the outstanding common 
stock of FFWW and the Fox Notes held by an FBC affiliate for a certain amount of cash. 


19, Signifif atit domestic and foreign regulatory approvals were required prior to the 
consummatipn of the sale of FFWW stock to Disney the timing of which was beyond my 
knowledge and control, Thus, my liquidity and ability to diversify my investments 
continued to be illusorj^ 

20. After die events of September 11, 2001, die consummation ofthe sale of FFWW to‘ 
Disney became veiy uricertain. 


21. MK and I continued our discussions in the Summer of 2001 to resolve die various issues 
regarding a purchase by Silverli^t of BamviUe’s interest in TTP. These 
discussions made it increasingly clear to both of us that it was in all of the parties’ best 
intfarests for CS’ and my intMcsts in Silverlight to be som^ow severed fiom the interests 
of the odier limited partners, with a commensorate division of the partnership assets. 


22 , 


Redacted By 

Permanent Subcommittee on Investigations 


DISCUSSION OF ISSUES REGARDING 
ORGANIZATION AND OBLIGATIONS OF 
SILVERLIGHT PARTNERS 
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^ Redacted by the Permanent 
[ Subcommittee on Tnvesti Rations 


23. 


Redacted By 

Permanent Subcommittee on Investigations 


DISCUSSION OF ISSUES REGARDING 
ORGANIZATION AND OBLIGATIONS OF 
^^^^SILVERLIGHTPARTNERS^^^ 

24. I rdsed the question with MK, who I understand raised it with Quellos, of whether the 
interest in TTP would be pledged to HSBC after its distribution to CS and me, and if so. 
whether the distribution could cause CS and me to be viewed as having personally 
assumed liability for the Loan. 

25. MK and I agreed that Bamville’s interest in TTP should be acquired by a new whollya 

ovmed laitity of Silverlight to which Silverlight would contribute the proceeds fiom the 
Loan, and we both thought that the new entity should not take the form of a limited 
liability company but instead be formed as a corporation. I was especially adamant in 
this regard because I was almost entirely unfamiliar with the limited liability company 
form of entity, having rarely utilized one to carry on any of my own business enterprises. 

26. I had almost always operated my businesses in the U.S. throng corporations, beginning 
with Saban Productions, Inc. in 1983, and sole proprietorships. One exception may be 
Fox Kids Worldwide, LLC, although it was jointly owned with the Fox entities. 

27. After CW received confirmation firom HSBC that it would agree in principle to make a 
loan to Silverlight in accordance with the outlines of Quellos’ plan, I began work with 
CW to effectuate the stnicture to accotriplishmy goals and objectives. 

28. I believed that the value of Silverlight’s assets plus the value of VMi assets were 
sufficient to satisfy Silverlight’s obligatiorrs. 

29. I was interested in having TAC obtain an interest hr TIP to be able to rrse it as a vehicle 
for making addifignal investments in the future; since TAC obtained an interest in TTP, 
TAC has caused TTP to invest its assets in cash and U.S. debt instruments. 

30. I had acquired my partnership interest in Silverlight throu^ partnership distributions 
fitom " 

Redacted By 

Permanent Subcommittee on Investigations 


31. 


DISCUSSION OF DISTRIBUTION BY PARNTERS OF 


SILVERLIGHT 


The Redemption Agreement between Silverlight and me regarding the distribution of the 
TAC stock to me in liquidation of my interest far Silveriight on September 28, 2001, 
aanirately reflected my understanding of our respective rights and interests, and no other 

distribrition was made to me in liquidation of my interest The transfer of the TAC stock 
firrm Silverlight to me was incomplete redemption of my membership interest in 
Silverlight 
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32. I have never contributed any property to Silvetfi^ 

33. Silverli^t did not makes any cash payments to me as part of the redonptiou ofmy 
. partnraship interest in SilverhghL 

34. On December 28. 200 1, pursuant to the Redemption Agreement. I made an Equalization 
Payment to Silverlighb plus interest, in the total amount of $18,719,279. The 
Equalization Payment paid by me to Silverlight was for a portion of the TAG stock in 
excess of the feir market value of my interest in Silverlight that was redeemed. 

35. 5161 is tny wholly owned S corporation. 

36. I am a U.S. citizen and my taxable year is the calendar year. 


IN WITNESS WHEREOF, I have signed this Representation Certificate this // day 

of 0:7h , 2002 . 


Witness Haim Saban 
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Chuck Wilk Representation Certificate 
fftr Tftanimn Trading Partners LLC Federal Income Tax Opinion 

hi connection with the opinion to be (felivered by Bryan Cave TIP to Haim Saban, in his 
capadty as President of Titanium Acquisition Corporation C‘TAC”) which is the managing 
member of Titanium Trading Partners LLC (*TTP*% and recognizing (1) that Bryan Cave LLP 
will rely upon the following representations in issuing its tax opinion {‘Tax Opinion’*) to TTP, 
and (2) that the tax opinions set forth therein may not be accurate if any of the following 
refffesentations are not accurate in all material respects. Qiuck Wilk, of Quellos Custom 
Strate^es, UlC (“Quellos**), hereby certifies that the following representations are true, correct 
and complete to the best of his knowledge. 

Unless otherwise specified, all capitalized terms used herein without definition shall have 
the meanings assigned to them in the Tax OpinioiL 

1. I have reviewed the ‘Tficts** section of tiie Tax Opinion, and the “Facts** section 
accuratiely and completely Ascribes all of the material transactions and discussions set 
forth therein. 

2. I am not aware of any other transactions or discussions, other fean those set forth in the 
‘Tacts” section of the Tax Opinion, that are material to the transactions described therein. 

3. Quellos; received the books and records of TTP for the periods prior to 
September 24, 2001 from Euram' and provided Bryan Cave LLP with a copy of such 
books and records in connection with the Tax Opinion. 

4. The gains and losses recognized by TTP on the sale of the Portfolio and the unwind of 
the Collar are set forth on Schedules A and B, respectively, attached hereto and which 
have been verified by Quellos as accurate. 



of Quellos Custom Strategies, LLC 
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SCHEDTgiEB 


Titanium Trading Partners LLC 


Collar Analysis 


Put 

Call 


9/24/01 
Initial Cost 

(76,886,112) 

45.362.806 

(31,523,306) 


11/12701 

Unwind 

, 7,960,898 
f68.928.692~> 
f60.967.794'> 


11 / 13/01 

Unwind 

2,130,379 

f26.698.902'> 

f24.268.523~> 


NYOlDOCSm 1300,2 


1 


Total 

(66,794,835) 

f49.964.788) 

fll6.759.6231 
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Titaninm Acanisitton Cerporation Representation Ceriiticate 
for Titanium Trading Partners LLC Federal Income Tm Opinion 

In connection with the opinion to be delivered by Bryan Cave LLP to Haim Saban, as 
President of Titanium Acquisition Corporation (‘TAC) which is the managing member of 
Titanium Trading Partners LLC (“TIP”), and recogni^g (1) that Bryan Cave LLP will rely 
upon the followittg representations in issuing its tax opinion (“Tax Opinion”) to TTP, (2) that 
TAC lias received certain representations from Batnville Limited (“Bamville”), a copy of which 
is attached hereto as Exhibit A, which TAC is relying i^on in making its representations in 
number 16 below, and (3) that the tax opinions set forth therein may not be accurate if any of the 
following representations are not accurate in all material respects, Haim Saban as Presidait of 
TAC hereby certifies that the following representations are tme, correct and complete to the best 
of Ms knowledge. 

Unless otherwise specified, all capitalized terms used herein without definition shall have 
the meanings assigned to them in the Tax Opinion. 

1 . At its inception, TAC kept its books and records on a fiscal year ending September 30. 

2. On or before December 15, 2001, TAC filed Form 7004 to extend the due date ofits tax 
return for its first taxable year ending Septanber30, 2001, and on June 17, 2002, TAC’s 
tax return for taxable year ending September 30, 2001 was timely filed. An amended 
return for TAC’s first taxable year ending September 30, 2001 , filed to correct an error 
on Schedule L, “Balance Sheets Per Books” will be filed on or before October IS, 2002. 

3. On September 24, 2001, TAC received $800 million from Silverlight in part as a capital 
contribution to TAC and in part for the acquisition of the Debenture. The $800 million 
was transferred from Silverlight’s HSBC account to TAC’s HSBC account Following 
the transfer, Silverlight had no further interest in the $800 million and TAC had no 
arrangement providing for the return of such fimds to Silverlight. 

4. On September 24, 2001, TAC used a portion of the $800 million to purchase a ninety- 
nine percent interest in TTP from Bamville for $768,784,235. 

5. The purchase by TAC of Bamville’s interest in TTP was an arm’s length transaction and 
the entire purchase price was paid in cash. 

6. TAC purchased the Bamville interest in TTP with the intent to make an economic profit 

7. There were several reasons for TAC purchasing the ninety-nine percent interest in TTP 
rather than purchasing the Portfolio directly, including to acquire the Portfolio in a less 
expensive manner because it was determined that to purchase Bamville’s membership 
interest in TTP was likely to be less expensive than trying to acquire the identical 
Portfolio in; the open market because of (a) the potential detrimental effect that a purchase 
of a large block of stock might have on the market price of such stocks, and (b) the lower 
transaction costs involved to purchase Bamville’s mranbership interest in TTP (which 
already held the Portfolio). 
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8. TAC intended to hold TIP as an investment vdncle for an indefinite period of time. 

9. On September 24, 2001, TAC made a cash contribution of $3 1,208,373 to TTP to allow 
TTP to purchase the Collar. This cash contribution was a bona fide contribution to TTP’s 
capital, and TAC’s payment was in proportion to its interest in TTP. 

10. TTP acquired the Collar to hedge its risk of holding the Portfolio (which was a 
prerequisite of HSBC making the Loan) while retaining some of the upside potential of 
its investment TTP was interested in retaining as much profit potential firom its equity 
investments while protecting itself fiom finther erosion of this investment 

11 . TTP held the Portfolio and Collar solely for investment purposes, and its purchase and 
sale of tire Portfolio and its purdjase and unwind of the Collar did not constitute a trade 
or business. 

12. TTP received and spplied to its sole and exclusive benefit the proceeds firom the sale of 
the Calls, and was solely liable for any obligations under the Calls upon exercise. 

13. On October 22, 2001, TAC traiisferred all of its Class B common shares of FFWW stock 
to TTP as a capital contribution. This contribution was a bona fide contribution to TTP's 
capital and in proportion to TAC’s interest in TTP. 

14. The members of TTP have always held at least a oiie percent membership interest. 

1 5. TAC timely elected to be treated as an S coporation for U.S. federal income tax puposes 
begirming October 1, 2001. 

16. Based solely on the representations received firom Bamville (attached as Exhibit A), the 
following representations are made: 

i. Bamville was an initial member of TTP, a Delaware limited liability company. 

in During the period that Bamville was a member of TTP, TTP did not make m 

election for U.S. Federal income tax puposes to be treated as a coporation. 

iii. On September 21, 2001, Bamville made a cpital contribution to TTP of a certain 
portion of its positions in several technology stocks set forth in Schedule A of 
Exhibit A (the ‘Portfolio) in exchange for a ninety-rrine percent membership 
intraest in TTP. 

iv. Bamville contributed the Portfolio to form TTP as a partnership with the intention 
of making a profit firom the sale of intmests in TTP. 

v. On September 24, 2001, Bamville sold its ninety-nine percent membership 
interest in TTP to TAC for $768,784,235. Bamville is not related to TAC. 

vi. At the time of TAC’s purchase of Bamville’s interest in TTP, the fair market 
value of the Portfolio was sigrtificantly lower than the acquisition cost of the 
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Portfolio as recorded in Bamville*s books and records. Schedule A of Exhibit A 
sets forth the acqmsition cost of the Portfolio as recorded on the books and 
records of Bamville. 

vii. DuringthepeiiodthatBamvillewasamemberofTTP,TTP didnothaveaXJ.S. 
Internal Revenue Code section 754 election in effect 

viii. Bamville at all times since the formation of TTP had a ninety-nine percent 
interest in TTP prior to its sale to TAC. 

ix. Bamville’s transfer of the Portfolio to TTP did not result in the receipt by 

Bamville of money or other consid^tion (other than its membership interest in 
TTP) including debt obligations. 

X. Any loss booked on the sale of B^ville’s interest in TTP to TAC was not 

subject to U.S. tax provisions and was not reported on any U.S. tax return for (1.8. 
Federal income tax purposes. 


IN WITNESS WHEREOF, I have signed this Representation Certiiicate this // day 

of Oc-k) 2002. 


Witness Titanium Acquisition Corporation 

by Haim Saban, President 
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BarnviHe Liimted 



BarnviEe limited (^arnville*^ hereby certifies to Titanium Acquisition Corporation 

("TAC*) that the following r^iesentations are true, correct and complete to the best of its 

^owIe(^e. 

1. Bamviile was an initial member of Titanium Trading Partners LLC {‘TIP’*), a Delaware 
limited liability company. 

2. During the period that Bamviile was a member of TTP, TTP did not make an election for 
U.S. Federal income tax purposes to be trea^ as a coiporatioiL 

3. On Sqitember 21, 2001, Bamviile made a coital contribution to TTP of a certain portion 
of ite positions in several tedmology stodcs set forth in Schedule A attached ho^ (the 
*Tortfolio'^ in exchange for a ninety>nine percent membership intoxst in TTP. 

4. Bamviile contributed the PortfoHo to form TIP as a partnership witb.the intention of 
making a profit from the sale of interests in TTP. 

5. On September 24, 2001, Bamviile sold its nine^-Dine percent memb^hip interest in 
TTP to TAG for $768,784,235. Bamviile is not related to TAG. 

6. At die time of TAC*s purchase of Bamvil!e*s interest In TTP, the feir market value of the , 
Portfolio was significantly Iowct than the acquisition cost of foe Portfolio as recorded in 
Bamville*s books and records. Schedule A attached hereto sets forth foe acquisition cost 
of foe portfolio as recorded on foe books and records of Bamviile. 

7. During foe period foat Bamviile was a member of TTP, TTP did not have a US lotema! 
Revenue Code section 754 election in effect 

8. Bamviile at all times since the fonnation of TIP bad a ninety-nine percent interest in 
TTP prior to its sale to TAC 
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9. Bamvillc’s transfer of the PortfoUo to TIT did not residt in the receipt by BanmUe of 
mon^ Of other consideration (other than membership interest in TIP) including debt 
obligations. 

10. Any loss booked on the sale of Bamville's int^est in TTP to TAC was not subject to 
U.S. tax provisions and was not repotted on any U.S. tax return fer U.S. Federd Income 
tax purposes. 


Banrvfllc signed this Representation Certificate tins _ day of OcTO&i^ . 2002. 

U.J2. ■ 


Barnvttle Umited 
by A 
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SCHEDULE A 


Ticker 

Shares 


Acauisition Price 


ADBE 

1,728,000 

57.84 

99,954,000 

6/6/2000 

ADP 

1,733,000 

57.69 

99,97X438 


AMAT 

700,000 

8931 

62418,750 

6/6/2000 

AOL 

1,000,000 

8X75 

8X750,000 

1/3/2000 

AOL 

1,649,485 

60.63 

100,000,028 

2/28/2000 

BGEN 

953,516 

104.88 

99499,991 

2/28/2000 

ecu 

973,396 

87.75 

85,433,049 

1/3/2000 

CSGO 

2,000,000 

1245 

25,101X00 

9/21/2001 

DELL 

2,238,000 

44.69 

100,010,625 

6/6/2000 

EBAY 

250,000 

7X53 

18,132,813 

2/28/2000 

EBAY 

1,393,000 

71.81 

100,034,813 

6/6/2000 

EBAY 

1,538,462 

69.94 

107492,340 

12/28/1999 

ETTC 

1,150,000 

21.48 

24,706,600 

9/21/2001 

MSFT 

745400 

52.14 

38,866,717 

9/21/2001 

NOK 

900,000 

55.63 

50,062,500 

6/6/2000 

ORCL 

900,000 

3843 

34,678,125 

6/6/2000 

PCS 

1,756,000 

56.94 

99,982,250 

6/6/2000 

Q 

2,339,181 

42.12 

98426404 

1/3/2000 

QGOM 

575,000 

143X5 

82468,750 

2/28/2000 

XLNX 

1,000,000 

70X5 

70,250,000 

2/28/2000 

■ Totals: 

25422,740 


$1,480,941493 
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Titanium Trading Partners IXC Representation Certificate 
for Titanium Trading Partners LLC Federal Income Tax Opinion 

In connection with the opinion to be delivered by Bryan Cave LLP to Haim Saban, in his 
capacity as President of Titanium Acquisition Corporation (“TAC”) which is the managing 
member of Titanium Trading Partners LLP (“TIP”), and recognizing (1) that Bryan Cave LLP 
will rely upon the following representations in issuing its tare opinion (‘Tax Opinion”) to TTP, 
and (2) that the tax opinions set fortti therein may not be accurate if any of the following 
representations are not accurate in all material respects, Haim Saban as President of TAC, the 
managing member of TTP, hmeby certifies that the following representations are true, correct 
and complete to the best of his knowledge. 

Unless otherwise specified, all capitalized terms used herein without definition shall have 
the meanings assigned to fiiem in file Tax Opinion. 

1. On September 24, 2001, TIP received contributions fi-om TAC and CS in the amounts of 
$31,208,373 and $315,236, respectively. These cash contributions were bona fide 
contributions to TTP’s capital and in proportion to TAC’s and CS’ interests in TTP, and 
were used by TTP to purchase the Collar. TTP’s net cost of the Collar was 
$31,523,305.90. 

2. TTP was technically termioated for Federal income tax purposes on September 24, 2001, 
when Bamville and Euram sold their TTP membership interests to TAC and CS, 
respectively, and ITP’s partnership taxable year closed on September 24, 2001. 

3. On September 25, 2001, TTP was required to change its taxable year to the fiscal year 
ending September 30, which was the same taxable year as TAC, its majority interest 
partner. 

4. On October 22, 2001, TTP received Class B common shares of FFWW stock fi'om TAC 
and Glen Gale as capital contributions. These contributions were bona fide contributions 
to TTP’s capital and in proportion to TAC’s and Glen Gale’s Interests in TTP. 

5. TIP is not, and has not, engaged in the trade or business of buying and selling options. 
All options purchased or sold by TTP were for investment purposes. 

6. TIP intended to hold the Portfolio and Collar solely for invcstmait purposes with the 
expectation of making a potential short-term economic profit by taHng advantage of the 
then current volatility of the market 

7. The Collar remained in place until the Unwind Event occurred on Novanber 12, 2001, 
when 75% of the Collar was terminated, and the remaining 25% Collar was terminated 
on November 13, 2001. 

8. When TTP sold the Portfolio, it was holding the stocks comprising the Portfolio as 
capital assets. 


NYOiDocsmiMra 


Permanent Subcommittee op InvestigatioDS 

EXHIBIT #63e 


KS-00001191 






1309 


9. There is not, nor has there ever been, a plan for any member of TTP to hold less than a 
one percent membership interest 

10. No member of TTP is substantially protected &om risk of loss from TTP’s activities. 

11. All property contributed to TTP is owned by TTP, and no member has retained the 
benefits and burdens of ownership of the contributed property. 

12. No property has been “nominally” contributed to TTP by any member. 

13. The proceeds from the sale of the FFWW stxrck by TTP have remained in TTP and have 
been used and invested in stocks and securities as part of the TTP Activity. 

14. TTP engaged Quellos to provide financial services and advice, and TTP requested 
Quellos to prepare information, including sehedules, pertaining to the Portfolio and 
Collar. 


WTNESS WHEREOF, I have signed this Rqrresentation Certificate this ' / day 
of nert-f.l - 2002. 



by Haim Saban as President of TAC, 
the managing member of TTP 
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07-11-0E l!:3Barn From- 


T-201 P.D2/0Z F-iS7 


Bickel &. Brewer 

ATTORNEYS aND COUNSELORS 
ASOO Sank one ceMTER 
I7«7 HaIN STREET 
DALLAS, TCXaS 7D20I 
PHONC: C2I4) SS3-4000 

WWW. bickdlbiewcf, coin fan: teiAi ess-iots Tor r iftk avenue 

BOTn FLOOR 

MEW YORK, NEW YORK IOIB3 
(tlS) AB9-I 'too 


July 11, 2006 


VtA TELECOrY ADD ELECTKONir MAIL 

Ray Shqjherd, Esq, 

Mark D. Nelson, Esq. 

Pennanent Subcommitteo of Investigations 
199 Russell Building 
Washington, D.C. 20510 


RECEIVED 
U.S. SENATE 

JUL 1 1 2006 

PERMANENT SUBCOMMITTEE , 
L ON INVESTIGATIONS I 


Re: Permanent Subcommittee on Investigations ' i^bpoenas and Notice of Senate 

Depositions, dated June 30, 2006, to Charles Wyly and Sam Wyfy 


Gentlemen; 

As you know, we have made considerable efforts to accommodate the Subcommittee 
Staff and respond to its requests for infonoatioiL However, in. light of the other pending 
investigations, of which you arc aware, our clients have no choice but to decline the 
Subcommittee’s request for testimony at this time. Please be advised that should our clients be 
compelled to testify at any deposition or proceeding, they will exercise the rights afforded to 
them, under the Bill of Rights, including their Fourth Amendment right of privacy and their Fifth 
Amendment right against self-incriminatioiL Of course, we ask that no negative inference be 
drawn from the exercise of such privileges. 

Considering the Ibregoing, this letter confirms that our clients will not be traveling to 
Wasbhigton, D.C. this week. Tha^ you for your courtesy and consideration. 

Sincerely, 

Imia/m Cc . 

William A. Brewer IH 


cc: Elisc J. Bean, Esq, 

Robert L. Roach, Esq, 


5108857.6 

1993*01 


I Permanent S ubcommittee on Investigations 

EXHIBIT #64 




1311 


D7-25“20tl6 05:41 pid From- 


Bickel & Brewer 

ATTORNCrS AhP counsslors 
767 rifTM AVENue 
soth Floor 

NCW rOftK, NEW YORK IOIS3 
phone: I2I2I AS9-I400 

AW*. bicKalbrswer.com Fax: is isi 469-2364 

July 25. 2006 


Via Facsimilfc & U.S. Mail 


Hon. Norm Coleman 
Chairman 

Senate Permanent Subcommittee on Investifiations 
199 Russel) Senate Office Building 
Washington. DC 20510 


490b SANK OKie CeHTe* 
(717 MAIN STREET 
PALLAS, TEXAS 7BBOI 
< 2 I -f’ 6 ii3-4POO 


RECEIVED 
U.S. SENATE 

■JUL 2 5 2006 

PERMANENT SUBCOMMITTEE I 
ON INVESTIGATIONS I 


Hon. Carl Levin 

Ranking Minority Member 

Senate Permanent Subcommittee on Investigations 

199 Russell Senate Office Building 

Washington. DC 20510 

Re' Hearing on Role of Professional Firms and Advisors in the Development and 
Imphmenialion of Financial Transactions and Asset Protection Structures Using 
Offshore KnsUies and Jurisdictions), 

Gentlemen: 


This letter responds to the invitation you extended to our clients Messrs. Sam and Charles Wyly 
(the ‘‘Wylys”), to appear before the Senate Permanent Subcommittee on Investigations (the 
“Committee”) on August I, 2006, Regretfully, for the reasons set forth in our letter of July 1 1, 2006 to 
the Committee, the Wylys respectfully decline your invitation. 


Sincerely, 



William A. BreW( 


cc: Mark D. Nelson, Esq., Counsel for the Majority (via facsimile and e-mail) 

Robert L. Roach, Esq., Counsel for the Minority (via facsimile and e-mai!) 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 

SENATOR FRANK LAUTENBERG 

to 

THE HONORABLE MARK EVERSON 

Commissioner 
Internal Revenue Service 


PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 
TAX HA VEN ABUSES: 

THE ENABLERS, THE TOOLS & SECRECY 
August 1, 2006 


Background 

The auditors in the IRS’ Estate and Gift Tax Division, who are about to be downsized, are part of 
the so-ciilled “excepted service,” meaning they were not hired through the normal “competitive” civil 
service process. As a result, while the enforcement dollars will be transferred to the high-income 
division, the actual neonle will lose their positions and have to reapply at the IRS for a job. 

One proposal involves making an exception to the law so that these personnel can be transferred over 
to the high-income division. 

1. Would you support changing the law so that these auditors will simply be able to move 
over to the high-income division without having to re-apply to the agency? 

Response : At the present time, there is no pending legislative proposal to change the 
law allowing the displaced E&G attorneys to move over to other jobs without having 
to reapply. The introduction of any such proposal would require approval by the 
Department of Treasury. We would support discussions with Treasury regarding 
such a proposal. 


2. Are the auditors in the Estate Tax section going to lose their jobs or simply be transferred 
to the “high income” division? 

Response : Employees, including attorneys, in excepted service positions are not 
eligible for reassignment to competitive service positions. Therefore, the E&G 
attorneys are being offered an opportunity to elect early out or buyout 
options. After the window closes and we have information about how many 
employees are making these elections, we will continue our evaluation of next steps 
to mitigate the impact of employees affected by the reorganization. It is the savings 
from this reorganization that we will apply to hiring in other areas. 


Permanent Subcommittee on Investigations 
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Background 

The IRS brings in more than seven dollars for each dollar spent on enforcement, yet the IRS budget 
has not increased in inflation adjusted terms since 1996. In some divisions returns are much higher, 
as much as 30-to-l for the Estate and Gift Tax division and 40-to-l for the high-income division. 

There is clearly substantial room to improve on our $300 billion “tax gap” (the difference between 
taxes paid and taxes owed). 

1. Hovk much could we close the tax gap for each additional dollar we give the IRS in 
enforcement funding? 

Response : Enforcement activities help to close the tax gap in two ways: 

(1) The direct effect of enforcement refers to the revenue 
collected ftom taxpayers contacted by the IRS in coimection with the tax years 
addressed by the enforcement contact. The tax collected in this way recovers a 
portion of the gross tax gap for prior years. The direct cost-effectiveness of the 
various enforcement programs at the margin varies widely. Generally, more 
labor-intensive enforcement efforts have a smaller direct return on investment 
than more capital-intensive enforcement efforts. Averaged across all programs, 
the long-term direct effect is on the order of $4 for every dollar spent (long- 
term generally means 3 or more years after the investment in enforcement 
activities is started, because it takes some amount of time for additional 
employees to become fully effective). 

(2) The indirect effect of enforcement is the additional voluntary compliance 
induced in the general population as a result of the enforcement action. This 
includes the response among those who are not contacted (but who hear about the 
enforcement from others or fi'om the media) and the subsequent-year 
response from those who received an enforcement contact in a prior year. The 
additional tax paid voluntarily in this way reduces the gross tax gap in future tax 
years. Although the IRS has not attempted to estimate the indirect effect of 
enforcement, others have. These estimates vary widely, with some estimates of 
indirect effects being 10 times the direct effect. It is important to recognize that 
these returns will not be realized immediately, but rather will accrue over a 
period of years as enforcement efforts ramp up and as compliance behavior 
changes in response to the increased enforcement. 

As you know the administration has supported increased investments in IRS 
enforcement resources. We appreciate the support Congress provided in increase 
IRS enforcement substantially in FY 2006. However, it is also important to note 
that we cannot reduce the tax gap to acceptable levels through enforcement alone. 
As enforcement efforts increase, marginal returns will drop. Instead, the 
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Administration is looking to a combination of targeted tax law changes, 
enforcement and productivity enhancing technology investments to make 
progress in this area. 


Background 

After adjusting for inflation, the IRS budget for taxpayer service has fallen sharply under President 
Bush, from $4 billion in 2002 to a $3.3 billion request for 2007. This budget funds things like 
answering taxpayers’ questions on the telephone and providing in person assistance for those that 
need help filling out their taxes. 

1. How much does money spent on taxpayer service Improve voluntary compliance? 

Response : We do not know the quantitative impact of service upon business results. 
However, through the Taxpayer Assistance Blueprint (TAB) initiative, the IRS will 
attempt to evaluate the impact of service on voluntary compliance. The TAB 
initiative, conducted jointly with the National Taxpayer Advocate and the IRS 
Oversight Board, will create a five-year plan that outlines what services the IRS 
should provide, as well as how to improve services for taxpayers by leveraging 
reliable data on taxpayer and partner needs and preferences. 

The TAB document will be developed and delivered in two phases. The TAB Phase 
1 report, which was delivered to Congress on April 25, 2006, provides a baseline of 
current IRS services, taxpayer and partner needs and preferences, service industry 
benchmarking, and strategic service directions. The TAB Phase 2 report, which will 
be delivered to Congress in October 2006, will validate the service recommendations 
through extensive primary research with taxpayers and will identify key operational 
and resource delivery requirements. Phase 2 research considerations will include 
questions such as the cost of service delivery by taxpayer segment and channel and 
the impact of service on compliance. 

2. Does it make sense to be shifting money from service to enforcement as we have been 
doing? 


Response : The FY2007 IRS budget request continues to support the balance 
between Taxpayer Service and Enforcement, despite an increase in enforcement 
funding since FY 2002. Savings to the Taxpayer Service budget have been achieved 
as the result of the efficiencies realized through increased electronic filing and other 
e-services options (such as www.irs.gov - one of the most heavily visited sites on 
the internet). Electronic filing is fast, easy, less prone to error than paper-filed 
returns, and reduces tax administration costs. Improved telephone automated 
features, such as the automated features found at 1-800-829-1040 to answer tax 
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questions have also improved over the years, resulting in equal or better delivery of 
service to the taxpayer. 

In FY 2002, the Internal Revenue Service spent $3,557 billion on taxpayer services. 
The FY 2007 request of $3,448 billion is further supplemented by $135 million in 
new user fees, for a total of $3,583 billion available for taxpayer service. Savings 
from implementing electronic services and other program efficiencies (including the 
costs of ramping down submission processing sites to accommodate the reduction of 
paper processing) have been reinvested into taxpayer service to further improve IRS 
programs and processes or reduced from the base via additional budget reductions. 

The reduction of taxpayer service funding attributed to efficiency savings as proposed 
in the IRS’ FY 2006 and FY 2007 President’s Budget has not impacted the delivery 
of service, as highlighted in FY 2005 and FY 2006 (through June) achievements and 
performance results: 

- In FY 2005, the IRS’ customer assistance call centers answered 59.1 million 
calls. The IRS exceeded its FY 2005 target of 82 percent toll-free telephone level 
of service and improved its toll-free tax law accuracy rate to 89 percent, an 
increase from 80 percent in FY 2004. As of June 2006, the Customer Service 
Representative level of service, formerly called toll-free telephone level of 
service, was 81.2 percent, but is expect to reach the target level of 82 percent. 
The toll-free tax law and accounts customer accuracy rates through June 2006 are 
at or slightly ahead of plan, at 90.6 percent and 93.1 percent, respectively. 
Customer Accounts Resolved (Adjustments) accuracy performance is at 87.8 
percent, ahead of target and 2005 levels. 

- In addition to maintaining toll-free level of phone service, the IRS provided and 
staffed toll-free telephone assistance lines for hurricane victims. The IRS also 
implemented numerous tax law changes to help the victims of hurricanes Katrina 
and Rita, businesses located in the disaster areas, and individuals donating to 
charities to support the victims. 

Through June 2006, the taxpayer self-assistance rate was 52 percent, exceeding the 
FY 2006 target of 45.7 percent. The IRS introduced several new and improved 
features for wwwars.gov in 2006, including the 1 040 Central, Free File, Alternative 
Minimum Tax (AMT) Assistant, Earned Income Tax Credit (EITC) Assistant, 
“Where’s My Refund?”, and electronic application and receipt of Employer 
Identification Number (EIN). 

- In 2005, the IRS exceeded the 50 percent returns filed electronically milestone 
and met the 51 percent target. Through June 2006, 55 percent of individual 
returns were filed electronically, which was slightly above the target of 54.3 
percent. The IRS received 130.6 million total individual returns as of June 2006, 
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compared to 128.6 million returns in Jime of 2005. Of the total returns filed, 71.8 
million were filed electronically, compared to 67.3 million electronic returns 
through this same period last year. The most significant increase in electronic 
filing came from home computer filing, which increased 18.7 percent. 

- In 2005, over 62,000 training volunteers at 14,000 locations across the country 
prepared more than 2. 1 million tax returns, an 80 percent increase since 2001 (the 
year prior to the implementation of the community partnership model). In FY 
2005 the Volunteer Income Tax Assistance (VITA) and Tax Counseling for the 
Elderly (TCE) volunteers e-filed more than 77 percent of these returns, an 
increase in volume of 130 percent over 2001 . In FY 2006, the IRS volunteers 
filed approximately 2.3 million returns, a 7.5 percent increase over FY 2005. 

# # # 
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RESPONSES TO SUPPLEMENTAL QUESTION FOR THE RECORD 
SUBMITTED BY 

SENATOR NORM COLEMAN 

and 

SENATOR CARL LEVIN 

to 

MICHAEL CONN 

Private Bank Northwest Region President 
Bank of America 

PERMANENT SUBCOMMITTEE ON DTVESTIGATIONS 
HEARING ON 
TAX HA VEN ABUSES: 

THE ENABLERS, THE TOOLS & SECRECY 
August 1, 2006 


Q. Banks and securities firms that pay interest, dividends, or capital gains on an account held 
by a U.S. person must report that account income to the IRS on a 1099 form. All U.S. 
taxpayers understand that the 1099 form will be sent to the IRS and can be cross-checked 
against their tax returns to ensure all account income has been reported. Currently, 1099s 
have to be filed only for US. account holders and a financial institution determines who is 
a U.S. account holder by asking each account holder to certify their status. U.S. account 
holders provide the financial institution with a W-9 form and the foreign account holders 
provide a W-8 form. The Wyly related offshore entities all filed W-8BEN forms, claiming 
they were foreign account holders who beneficially owned the account income, even though 
all of them were taking direction from the Wylys. 

If Bank of America knows that an offshore trust or shell corporation is controlled by a U.S. 
person, is it required to file a 1099 for that account with respect to the U.S. person who is 
the real beneficial owner of the account assets? 

[RESPONSES ATTACHED] 

# 
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David B. Chenkin 

(212) 826-5319 
dchenkin@zeklaw.i;oni 


Zeichner Ellman & Krause llp 

575 LEXINGTON AVENUE 
NEW YORK. NEW YORK 10022 
(212) 223-0400 
FAX: (212) 753-0396 
www.zeklaw.com 


35 MASON STREET 
GREENWICH, CT 06830 
(203) 622-0900 
FAX; (203) 862-9889 


103 EISENHOWER PARKWAY 
ROSELAND, NJ 07068 
(973) 618-9100 
FAX: (973) 364-9960 


Sqjtember 15, 2006 


BY E-MAIL 

Hon. Nomi Coleman, Chairman 

Hon. Carl Levin, Ranking Minority Member 

United States Senate 

Permanent Subcommittee on Investigations 
V/ashington, DC 20510-6250 

Subcommittee’s Supplemental Question dated August 16. 2006 

Dear Senators Coleman and Levin: 

This letter responds to the Subcommittee’s August 16, 2006 letter 
requesting that Bank of America (the “Bank”) answer the following supplemental 
question for the record of the August 1, 2006 hearing. 

“Q: If Bank of America knows that an offshore trust or shell 

corporation is controlled by a U.S. person, is it required to file a 
1099 for that account with respect to the U.S. person who is the 
real beneficial owner of the account assets?” 

At the outset, we note that the preamble to the supplemental question, if 
it was applied in the context of the subject matter of the hearing, assumes facts that the 
Bank was not aware of at the time that it held the accounts. Specifically, Bank of 
America was not aware that the offshore entities took “direction fixim the Wylys.” We, 
of course, made that point when we testified. As to the question itself, terms are 
included that are not further defined and that, depending on the facts of a particular 
account, could have legal significance that would affect the Bank’s response. ‘ Without 
applying the question to a particular set of facts in a given account relationship, we 
cannot provide a definitive answer. 


For exan^le, a different reporting regime applies depending upon the type of 1099 form at issue. 
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Zeichner Ellman & Krause llp 


Hon. Norm Coleman, Chainnan 

Hon. Carl Levin, Ranking Minority Member 

September 15, 2006 

Page 2 


With respect to the accounts maintained at the Bank that were the subject 
of the above-referenced hearing, the foreign entity account holders provided W-8BENs 
which identified these entities as the beneficial owners of their income and provided 
supporting documentation. Given what the Bank knew about the accounts at the time, it 
was appropriate for the Bank to rely on the forms filled out by the foreign entity account 
holders which listed themselves as the beneficial owners because of the way in which 
the IRS rules define beneficial owner in this context and the way in which the IRS rules 
allow reliance on adequate documentation. A beneficial owner, for information 
reporting purposes, is the owner of the income and not any individual who may direct 
some of such corporation’s activity. As the rules state: “A person shall be treated as the 
owner of the income to the extent that it is required under U.S. tax principles to include 
the amount paid in gross income under section 61...” Treas. Reg. Sec. 1.144 1-1 (c)(6). 
Under U.S. tax principles, a corporation (including a foreign corporation), and not its 
shareholders, is required to include, among other things, interest, dividends and gains 
and losses in its gross income. The IRS rules fitrther provide that a payor may rely on 
adequate documentation provided by the beneficial owner unless the payor is put on 
notice by the IRS that withholding is required. 

If, however, the Bank was put on notice that a U.S. person “controlled” a 
“shell corporation” or an offshore trust without a legitimate purpose, the Bank would 
either not open such an account or would close the account upon receiving such notice. 
To be cleat, the Bank was not put on notice at the time that this fact pattern may have 
applied to the accounts at issue. 

Please let us know if the Subcommittee would like the Bank to provide 
any additional information. 


DBCtcla 


Respectfully, 

QiS^'c/ 

David B. Chenkin 


490152.Q1/I5S'3-331/DBC: 
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HSBC^X^ 


September 6, 2006 

By Hand Delivery 

Hon. Norman Coleman, Chairman 
Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States, Senate 
SR- 100 Russell Senate Office Building 
Washington, D.C. 20510-6262 

Hon. Carl Levin, Ranking Minority Member 
Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States Senate 
SR-193 Russell Senate Office Building 
Washington, D.C. 20510-6262 

Dear Chairman Coleman and Ranking Member Levin: 

Thank you for your letter of August 16, 2006 detailing supplemental questions for 
HSBC Bank USA, N.A. (“HSBC”), related to the Permanent Subcommittee on 
Investigation’s August 1, 2006 hearing titled. Tax Haven Abuses: The Enablers, The 
Tools & Secrecy. The following answers are provided answers to your supplemental 
questions on behalf of HSBC. 

Oue.stion #1 : 

You were the Chief Credit Officer at HSBC when the $800 million loan to Mr. Haim 
Saban was approved. Exh. 60b (attached) is an untitled HSBC memorandum that 
addresses the Saban transaction. At the end of page 2, this memorandum states: 

The deferral of $700 - $750 million for 5 to 10 years is the economic 
benefit that provides Quellos with its fee. Assuming a risk free rate on 
triple tax exempt municipal bonds of 3.7% compounded annually for five 
years on $700 million, Quellos would save Saban $140 million after tax 
over five years. 

The background section of the final credit memo, Exh. 60a (attached), states: 
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Hon. Norman Coleman, Chairman 

Hon. Carl Levin, Ranking Minority Member 

September 6, 2006 


At the suggestion of his attorneys and Quellos, Mr. Saban will be 
purchasing an offshore entity, Titanium Trading Partners Inc., which had 
substantial capital losses which he can use to offset his capital gains from 
the sale of Fox Family News. 

(a) Did HSBC know that this was a tax driven transaction? 

Answer ; As several of my colleagues previously indicated to the 
Subcommittee’s staff, bank personnel were told by Mr. Saban’s advisors that there were 
dual purposes underlying the transaction — ^a tax purpose and an investment purpose. 

(b) Did HSBC know that the tax related benefits involved in this transaction were very 
large? 


Answer : Bank personnel understood that Mr. Saban’s advisors had identified a 
legal way for Mr. Saban to achieve significant tax savings via a transaction that would 
offset expected gains from his sale of Fox Family Worldwide. The Bank was not aware 
of the exact nature or extent of Mr. Saban’s prospective tax savings. 

(c) Did any bank personnel question why HSBC was prepared to loan $800 million to 
support a tax driven transaction involving offshore corporations? If not, why not? 

Answer : Because of the size of the Saban transaction, it was subject to multiple 
levels of review and scrutiny within HSBC. HSBC imderstood Mr. Saban to be 
supported by sophisticated advisors, including Quellos and a leading law firm. HSBC 
also understood that the transaction would be supported by a formal tax opinion from a 
leading law firm. Additionally, Mr. Saban and other parties to the transaction signed 
statements prior to closing affirming that the transaction was appropriate and proper. 

Question #2 ; 

Who did HSBC rely on for representations of material facts and elements of the 
transaction? 


STRICTLY CONFIDENTIAL - NOT FOR CIRCULATION / SUBCOMMITTEE MEMBERS AND STAFF ONLY 
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Hon. Norman Coleman, Chairman 

Hon. Carl Levin, Ranking Minority Member 

September 6, 2006 


Answer : HSBC primarily relied on its client, Mr. Haim Saban, and Mr. Saban’s 
representatives, including Quellos, as well as counter parties and their agents, including 
Eurarn. 

(a) Did the bank conduct any due diligence to rmderstand or verify facts and elements of 
the transaction? If yes, please describe the due diligence undertaken. 

Answer : Consistent with HSBC policies at the time, I understand that the Private 
Bank took steps to determine that HSBC’s transactions were being entered into with 
reputable individuals and entities. I am told that this included, among other things, 
personal meetings with Mr. Saban and his representatives, and consultations with, and 
document requests from, a number of other involved entities. HSBC also insisted that its 
counsel be permitted to review the tax opinion from the leading U.S. law firm before the 
transactions were executed. HSBC also took steps to determine that the bank itself had 
no “tax shelter registration” or other tax reporting obligations relating to the transactions. 

(b) Who provided HSBC with information about Jackstones and Bamville, the Isle of 
Man entities involved in the transaction? 

Answer : According to the Relationship Manager handling the transaction, 
information was provided by representatives of Quellos and Euram Bank. 

(c) Does the bank feel it received accurate information about Jackstones and Bamville? 

Answer : No; HSBC representatives were advised by Quellos that these entities 
were owned and controlled by Euram and that they had acquired actual stocks from 
investors that had incurred losses. Based on the PSI report both of these assertions 
appear to be inaccurate. Email extracts included in the PSI Report also appear to indicate 
that there was some desire on the part of Quellos to conceal the beneficial ownership of 
these two companies. As a result we appear to have been misinformed or possibly misled 
as to the ownership and tme operating characteristics of these two companies. 

Question #3 : 
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Hon. Norman Coleman, Chairman 

Hon. Carl Levin, Ranking Minority Member 

September 6, 2006 


In your statement, you said that the bank would not provide support for POINT type 
transactions today. Your statement outlines the improvements in the bank review 
process. Could you specify what exactly it is about the POINT transaction that would 
cause the bank to deny assistance today? 

Answer : HSBC has enhanced its policies and procedures regarding structured 
transactions arid “Know Your Customer” requirements since 2001 . Current policies 
specifically provide that “transactions must have significant commercial substance and 
will result in tangible commercial benefits to the participants”. HSBC does not engage in 
artificial transactions whose main purpose is to take tax advantage. Further, when 
analyzing the nature of a particular transaction, current policy specifically provides that 
decisionmakers must give the highest priority to the bank’s reputation, without regard to 
the profitability of the transaction to the bank. 

Even in the absence of the intervening change in Internal Revenue Code Section 
743 (which repeals the statutory premise for the POINT transaction), the bank believes 
that today the POINT transaction would fall into the category of tax -driven transactions 
that are prohibited under its current policies. Relevant aspects of the POINT transaction 
in this jinalysis would be the claiming of stock market losses that were economically 
incurred by another, tax-indifferent party; and the substantial purpose to shelter taxable 
gains from stock sales. 


Sincerely, ^ 

George T. Wendler 

Senior Executive Vice President 

HSBC Bank USA, N.A. 
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from George Wendler fdl (1 212) ^6065 

.Utie: Senior Embc Vice Ptesidenl Location: 452 StitAve, Floor 

WoiicGroup: RNB Dcmesfie lecvSog Support Mail Size: 5770 

To: Robert Treanor, etal 

Subject: NON-CIB GROUP; HAIM SABAN FAMILY GROUP 





Forwarded by George Wendler/HBUS/HSBC on 08/22^1 10.-25 AM - 


CrfSHUrrLE@HSBC 
22 Aug 2001 1520 

Sent by: Undsey KEaOW@HSBC 

To; Geoi^ Wendier 

cc: lain Stewart, et at 

Our Ref: GHQCRF 011680 Your Ref: 

Subject: NON-CIB GROUP: HAIM SABAN FAMILY GROUP 

Dear George 

NON-CIB GROUP: HAIM SABAN FAMILY GROUP 
BORROWER: SELVERLIGHT ENTERPRISES LP- GRADE 2 

We concur, subject to your approval and the points raised Russell Schreiber in his note dated 

22 August 200 1 . Ideally we would wish that Saban guarantee the transaction from the outset; 
this should be atten^ted albeit on a best endeavours basis. 

Yours sincerely 


P L Hargreaves 

Group Financial Risk Controller 
pkb/ljk 


HUI 0000720 
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Appendices 

I Background - page 5 

n Entities 

a. Silveriight Enterprises, LP page 6 

b. Saban - Consolidated page 8 

c. 5161 Corporation pageio 

d. Titanium Acquisitions pageii 

e. Titanium Trading Partners, LLC page 1 1 

in Collateral Analysis page u 

IV Transaction 

a. Conditions Precedent page is 

b. Cash Flows on Settlement page is 

c. Ownership Diagram page is 

d. Results - page is 

V Liquidation Analysis if plaimed Disney Acquisition Fail. 

page 17 

VI Stock Basket Liquidation 

page tS 
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L Background: 

Queilos is a financial and tax advisor specializing in families wiSi net worth in excess of $200 million. HSBC 
have been working widi Queilos for the past few years. Queilos handles, as an example, the financial matters of 
James D. Wolfensohn, President of the World Bank and a HSBC Private Client. Quellps has been advising Mr. 
Saban for the past three years, especially in tax planning. 


Haim S^an is well known for introducing Pow^ Rangers to the US entertainment market He is originally 
from Egypt and immigrated to Israel, where he became a concert promoter. He lost a lot of money after 
promotiog a Japanese Band to tour Israel, which coincided with Ae Yom Kippur War. Subseqaendy, he 
moved to France where he started producing theme songs for TV shows. In 19S0, Saban moved to Los Angeles 
and began creating sound tracks for cartoons and producing low iHidget anim ation cartoons. He later met up 
vridi a Japanese friend from die ill-fated Israel tour vriio became successful in the Japanese children's serial 
programs. Through dits connection, Saban started Saban Entertainment Inc. and in 1993 be^n to produce a 
series of children’s diow “Mighty Moiphin Power Rangers” vriiich became an overnight success drawing ovw 4 
million viewers daily and the hipest rat^ weekday show in most key children’s demographics. Saban made 
$70 millioR in revoaue for die first year and $10 million in pretax p-ofit With the enormous profit obtained 
from the Powo^ Rangers programs and licensing of consumer protects, Saban acquired 49.5% interest in Fox 
Family networks widi News Cotp as co-owner. Saban also has an agreement with News Corp., ^ich gives 
him die option to sell his 495!% ownership of Fox Family to News Corp. News Coip has three choices: a) to 
buy Saban’s stake in cash, b) bring m a partner to buy Shban’s stake c) sell the entire operation. Saban has 
^ercised his option recently and News Corp has decided to sett the entire network. A purchase agreement has 
been signed in which die network wih be sold to Disney for $ 53 billiMi ($33 billion cash, assumption of debt 
$2.1 billion). 

Mr. Saban is expected to receive $ 1.584 billion cash from the sales proceeds. As part of his investment 
program, to gain diversification and to minimize his capital gains tax, Mr. Saban has discussed with many tax 
coDSuhanto to seek expert advice. At the suggestion of his attorneys and Queilos, Mr. Saban will be purchasing 
an offrhore entity. Titanium Trading Partners, Inc. which had substantial capital losses that he can use to offret 
his capita! guns from die sale of FFW. To structure this transaction, Silveriight Enterprises L.P. , a Saban 
frmily partnersb^ will need to borrow $730 million to purchase Titanium. 


5 
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Quellps has come to HSBC to execute an arms length transacfion. Queltas' staled criteria have 
been a ‘fuD service bank' and price. HSBC has competed successfully against Bank of America 
and UBS for ths business. 

As part of the approval of the deal, it is agreed that 

- both Haim Saban and Queltos win acknowledge that the transaction is an arms-length 
transacfion. 

• Saban counsel will adutowledge that this is an arms-lenglh transaction. 

- Our in-house counsel will oF»ne that HSBC is acting at arms length and that HSBC is not a 
promoter of the transaction. 

• HSBCs out-side counsel as chosen by legal, tentatively Ken Chin of Bingham Dana 
(previously known as Richards 0‘Nefi), will provide an opinion of counsel stating that HSBC is 
not a promoter or sponsor of this transaction, rather an amns length counterparty. 

The following is a draft of the disclaimer prepared by HBUS legal: 

Relationship Between Parties 

Each parly lepresenls la the other patty on the date on vriuch it eateis into Ihe Transaction that: 

(A) Noa-Reiianct. Each patty is acting for its ova aecoint, has made its own independent 
decision to enter into the Transaction nnd hns determined that the Transaction is appropriate or proper 
for it based upon its own judgment and upon ndrica from such advisers as it has deemed necessary. 
Each party agrees and acknowtedges that it is not relying ou any communication (written or oral) of 
other parly as investment advice or as a recommendation to enter into the Transaction and specincatly 
agrees and acknowledges that infonnation and explanntioii reiating to the terms and conditions of the 
Transaction shall not be considered investment idvicc or a recommendation to eater into that 
transacdori. Mo communicatiaii (written or oraQ with the Tnnsaeiioo shall be deemed to he an 
assurance or guarantee as to the expected results, benefits, outcomes or chaiacteristics (economic; tax or 
otherwise) of (he Tiansacliou. 

(B) Assessment nnd Understanding. Each party is capable of assessing the meriis of and 
undeistands (on its own behalf or through iodepeodent professional advice), and acccpis,.lhe terms, 
conditions and risks of the Transaction. Each party b also capable of assuming and assumes, Ihe risks 
of Ihe Transaction. 

(Cg Status of the Parties. Meither party is acting as a fiduciary or an adviser to the other party in 
respect of the Transaction. 

BamviBe and Jackstones prior to deal: 

- BamvBle Umfied and Jackstones Umited are Isle of Man companies each owned by a trus^^ 
with mutually ovetlappng bc»rds. Both Bamwile and Jackstones are Invesiment Companies 
organized and managed by EURAM Advisors, an SFA regulated investmeni advisor. EURAM 
Advisors is a subskfiaiy of EURAM Bank AG from Vienna Austria. The Bamville and 
Jackstones boards ate different enough so as not to be considered controlled by the same 
person or group of persons. 

- Among other business (nes, EURAM Advisors, using among other vehides Bamville and 
Jackstones, creates and arranges transactions with instUutional and high net-worfii clients. 
Some exisfing efients cannot us^^S^or tax deduefions. TTiey warehouse these losses until 
a buyer is located who can take advantage of the situation. In this way. the eJents can recoup 

' some of the losses. Saban, through his advisor Quellos, is one such person. 

- Once BamvBe purchases an entity with the shares, Jackstones will short the stock holdings 
into the market In this manner, the net position of Jackstones and Bamville are Hat To 
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secure the short position, BamvQle lends-the shares that it owns through Titanium to 
Jackstones. 

- At deal inception, Jackstones owns 99% of Titanium Trading Partners. EURAM Advisors 
owns 1% and is the managing member of Titanium Trading Partners. Titanium Trading 
Partners owns (through purchases of other entities) a portfolio of US shares with substantial 
taxtosses. 


Queltos and Saban: 

- Queltos has developed Saban as a cSent over the past three to four years as Saban’s profile 
has risen. Additionally. Saban & known to the US Domestic Private bank through other 
dients. Queltos is now Saban's principal financial and tax advisor. , 

- As an arms length transaction, HSBC does nd have a complete knowledge of the tax 

' treatment arid is not Saban's tax advisor. However, accorcfing to hformatipn provided to 
Queltos, the losses in the stock basket in TitanhimTrading mostly offset the gains in FFW. 
shares moved into Titanium Acquisitions and finally into Titanium Trading. Internally to 
Titanium Trading, there would be zero tax due at t^ of sale of FFW. The basis in Titanium 
Acquisitions wffl be the sum ^90 milfion paid for Acqui^ons and the original basis of the 
FFW. Thus, tax is deferred unfit Titanium Acquisitions is fiquidated. Oiice again, this is 
information provided to HSBC by Queltos. HSBC has neverhad a conversation about taxes 
with Saban. 

. The deferral of -$700-750 million for S to 10 years is Bie economic benefit that provides 

Queltos with its fee. Assuming a risk free rate on triple tax exempt municipat bonds of 3.75% 
annual^ compounded money for five years on $7D0.miirton, Quellos would save Saban -$140 
million afto' tax over five years. ' 


HUI 0000887 
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RESPONSES TO SUPPLEMENTAL QUESTION FOR THE RECORD 
SUBMITTED BY 

SENATOR NORM COLEMAN 

and 

SENATOR CARL LEVIN 

to 

JEFFREY GREENSTEIN 

Chief Executive Officer 
Quellos Group, LLC 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 
TAX HA VEN ABUSES: 

THE ENABLERS, THE TOOLS & SECRECY 
August 1, 2006 


For each POINT Strategy that was implemented, other than for Haim Saban and Robert 

Wood Johnson TV, provide the following information: 

1. The amount of tax loss generated (Le. the differentia] between the cost basis of the 
securities claimed by the trading partnership and the fair market value of the securities on 
the date Barnville contributed them to the trading partnership). 

2. The amount of profit net of transaction costs and fees, but not considering tax benefits. 

3. The identity of each entity that received fees and the amount received by each entity. If 
Quellos is aware of an entity or individual that received fees but does not know the amount 
of fees received, please identify the entity or individnal. 

4. The amount of profit projected to be earned through the long term covered warrant. 

5. The amount of profit actually earned from the long term covered warrant. 

6. The amount of time between the issuance of the long terra covered warrant and the 
termination of the warrant. 

7. The strike level (as a percentage of the execution price) of the put option and the call option 
components of the collar on the securities. 

[RESPONSES ATTACHED] 
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Mintz Levin 

Jeffrey S. Robbins ] 617 348 1722 | isrobbms@mintz.com 


September 22, 2006 

By Hand Delivery 

Senator Norm Coleman and Senator Carl Levin 
c/o Mary D. Robertson, Chief Clerk 
Permanent Subcommittee on Investigations 
Committee on Governmental Affairs 
United States Senate 

Russell Senate Office Building, Room 199 
WasMngton, D.C. 20510-6250 



Dear Senators Coleman and Levin; 


We received your letter dated August 16, 2006, in which seven follow-up questions were 
addressed to Mr. Jeffrey Greenstein, the Chief Executive Officer of the Quellos Group, LLC. I 
am informed that Mr. Greenstein does not have personal knowledge that would allow him to 
respond to your questions. He requested that counsel locate the requested information and 
respond to the questions. The responsive information is contained in the documents we sent to 
the staff prior to the hearing. For your convenience, attached are the documents relevant to each 
of your questions, broken down by transaction and question number. 



JSR/lp 

Enclosures 

cc: Ms. Mary Robertson 

Mark Nelson, Esq. 
Laura Smber, Esq. 


LIT 1 5 87662V. 1 

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 

Boston 1 Washington \ New York | Stamford | Los Angeles | Palo Alto [ San Diego | London 


One Financial Center 
Boston, MA 02111 
617-542-6000 
617-542-2241 fax 
www.inintz.com 
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Estimate d Consolidated P&L 
Stock sale proceeds 
Trade value 
Gain/ (loss) on stock 

Proceeds from sale of put 
Cost of long put 
Gain/(loss) on put 

Cost of covering call 
Proceeds from short call 
Gain/ (loss) on call 

TotaJl trading gain/(loss) 
Prepaid Interest 
Investment advisory fee 
Net gain/ (loss) 

Net loss as % of initial loss 


104,868,603 

(120,523,513) 

(15,654,910) 

22,296,049 

(17,765,335) 

4,530,714 

(4,723,441) 

14,945,059 

10,221,618 


(902,578) 

(3,899,701) 

(600,000) 

(5,402,279) 

4.43% 


Cash Flow 

Initial wire to Bamville accovmt at Banc of America (5,519,977) 

Initial wire to Bamville accovmt at Isle of Man (1,200,000) 

Total initial wires by MZ/Digital (6,719,977) 

Total proceeds from option payout to Torens 1,917,698 

Advisory fees to QCS from Torens (600,000) 

Net cash available at Torens 1,317,698 


(5,402,279) 


Net cash outflow 
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POINT 




Profitahility Analysis 




Portfolio Cost Basis $ 

Portfolio Trade Price 

Approximate Initial Loss $ 

300^84^25 

118,985/294 

181,599;232 





Actual P&L 

Stock sale proceeds 

Portfolio value on SPV purchase date 
Gain/ (loss) on stock 

- 

143,077,148 

(118,985,294) 

24,091,854 

Proceeds from sale of put 

Cost of long put 

Gain/ (loss) on put 

- 

8D57,972 

(19,811,051) 

(11,753,079) 

Cost of covering call 

Proceeds from short call 

Gain/ (loss) on call 


(23,095,046) 

16/241,493 

(6,853,553) 

Total trading gain/(loss) 

Prepaid interest (includes 1% purchase premium) 


5485,221 

(5,230,441) 

Investment gain/ (loss) 

Quadra structuring & advisory fees 

Net gain/ (loss) 


- 

254,780 

(3,640,000) 

(3,385,220) 

Return Analysis 

Periodic 

Annualized 



-27.2% 

-95.1% 
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Basis 

Basis 

Initial 

6 

Ticker 

Shares 

Price 

Amount 

Gain (Loss) 

7 

8 


82.75 

87.75 

16,550,000 

13,162,500 

(8,648,000) 

(5,990,625) 

9 

CNXT 

325,000 

96.81 

31,464,063 

(24,903,125) 

g 

COMS 

350,000 

79.06 

27,671,875 

(23,493,750) 

DCLK 

250,000 

134.00 

33,500,000 

(30,234,375) 

m 

DELL 

400,000 

5156 

20,624,000 

(12,724,000) 

m 

INSP 

200,000 

109.06 

21,812,500 

(19,687,500) 

m 

psu 

110,000 

126.50 

13,915,000 

(8,349,688) 

15 

LU 

350,000 

77.12 

26,992,000 

(21,698,250) 

16 

QCOM 

75,000 

179.31 

13,448,250 

(7,612,313) 

17 




219,140,188 

(163,341,625) 

18 

19 







^1 


58,118,438 

(55,798,563) 


2,319,875 


(4,184,892) 


5,739,000 

(7,086,417) 


(4,039,000) 

2,901,525 


(1,347,417) 


(1,137,475) 

(165,017) 

(1,620,000) 

(28,506) 

(191,239) 

(2,004,762) 


1.2370 
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Platinum 
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1 


2 




4 




5 



Purchase 

Purchase 

6 



Price 

Amount 

7 



39.51 

7,902,000 

8 



47.81 

7,171,875 

9 



20.19 

6,560,938 

10 



11.94 

4,178,125 

11 



13.06 

3,265,625 

12 



19.75 

7,900,000 

13 



10.63 

2,125,000 

m 



50.59 

5,565,313 

n 



15.13 

5,293,750 

m 



77.81 

5,835,938 

IH 




55,798,563 







Warrant/share 

83,698 





m 



55,827,068 | 

IH 




@ 





El 

Additions: 




25 

Pvurchase price 



26 

Contribution of fixed income asset 


Ba 

Prepaid fees 



28 

Investor Financing 



29 

Contribution for collar purchase 


llail 

Interest Income 



31 

Additional contribution 


gg 

Total basis additions 



El 

Reductions: 




m 




Ba 

Loss on equity portfolio 


36 

Loss on put option 



37 

Loss on call option 



38 

Misc. distribution 



39 

Total basis reductions 



ESI 

Net basis in SPV 




41 




42 




43 

Notes: 





1. Any structuring fees 

can be included in outside basis. 


m 
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Platinum 


I - Redacted by the Permanent 

^_,^__^^ubconTinittee^oi^Investigations 






iiHaB 

u 

1 






B 

11 

m 

Qosing 

Total 




6 

Price 

Proceeds 

Gain (Loss) 

Bought 

Proceeds 

D 

42.05 

8,410,000 

508,000 

$ 7,910,177.70 

$ 8,406,719.71 


53.25 

7,987,500 

815,625 

$ 7,171,857.80 

$ 7,986,108.74 

B 

22.16 

7,200,781 

639,844 

$ 6,567,004.70 

$ 7,208,686.19 

CD 

9.33 

3,264,844 

(913,281) 

$ 4,186,998.60 

$ 3,260,742.76 

El 

11.78 

2,945,313 

(320,313) 

$ 3,270,340.05 

$ 2,946,792.33 

ra 

19.03 

7,612,500 

(287,500) 

$ 7,917,124.00 

$ 7,620,180.87 

10 

8.83 

1,765,625 

(359375) 

$ 2,134,812.50 

$ 1,766,099.81 


58.66 

6,452,188 

886,875 

$ 5,573,673.40 

$ 6,442,945.82 

EO 

17.56 

6,146,875 

853,125 

$ 5,304,250.00 

$ 6,144,045.09 

m 

84.44 

6,332,813 

496,875 

$ 5,841,050.00 

$ 6,333,055.12 

m 


58,118,438 

2,319,875 

$55,877,288.75 

$58,115,376.44 

IQ 

















$ 2,238,088 

El 

(28,506) 





22 

98.75% 

1.25% 



$ (81,787.31) 

2S 



Total 


E3 





55,750 

E3 

55,101,080 

697,482 

55,798,563 


(26,037) 

Ea 

101,000,000 

1,500,000 

102,500,000 



27 

1,599,750 

20,250 

1,620,000 




188,849 

2,390 

191,239 



m 

4,132,581 

52,311 

4,184,892 



Eil 

- 

- 

_ 



31 

- 

- 

- 



32 

162,022,260 - 

2,272,434 

164,294,694 



33 






34 






m 

(159,008,978) 

(2,012,772) 

(161,021,750) 



36_ 

(1,330,575) 

(16,843) 

(1,347,417) 



Ka 

(1,123,256) 

(14,218) 

(1,137,475) 




- 

- 

- 



ltgl| 

(161,462,809) 

(2,043,833) - 

(163306,642) 
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Platiniun 



V 


! 

Rebated Commissions 

! 
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= Redacted by the Permanent 
Subcommittee onJnyestigations_ 


QUELLOS FINANCIAL ADVISORS, LLC 


667 Madison Avenue 
25*^ Floor 

New York, New York 10021 


January 16, 2001 



Re: Acquisition (the “Acquisition”) of Platinum Trading 

Partners, LLC (the “Company) and the related Loan 
Transaction (the “Financing”! with HSRC Rank USA (the “Bank”) 

Gentlemen; 

We refer to our letter to you of November 29, 2000 regarding the referenced transaction 
that closed on November 30, 2000. 

This letter confirms our agreement to accept $1,240,000 as the total amount of 
compensation to be paid by you and the Company to the imdersigned for our services as 
introducing party and financial advisor to each of you in connection with the Acquisition, the 
Financing and related transactions (the “Platinum Transactions”). We have previously received 
a deposit of $3,240,000 on account of such compensation and are returning to you by wire 
transfer to the Company’s account at Goldman Sachs (for which you have furnished wire transfer 
instructions) the amount of $2,000,000, which represents the difference between the $3,240,000 
deposit and the amount of Quellos’ compensation to which we have agreed. 
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Page 2 
January 11, 2002 


= Redacted by flie Pennanent 
_Subcormiittee_onJnvestigatio^ 


Our November 29, 2000 letter remains in effect, however, we understand that the 
transfers of funds to consummate the Platinum Transactions were indefeasibly received by their 
intended recipients and that you have received the contemplated opinion of your Special Tax 
Counsel. Please confiim that our understanding is correct. 

Very truly yours, 

QUELLOS FINANCIAL ADVISORS, LLC 



122841 

Confirmed; 



[uthorized Signer 
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Marvin Schein/ Cobalt Trading Partners LLC 

Cash Flow Analysis as of 12/13/01 


= Redacted by the Permanent 
Subcommittee on Investigationj^ 


HSBC 

Transfer to Cobalt for Collar Purchase 

Transfer to Quellos 

Transfer to Euram 

Credit from Cobalt 

Credit from Euram 

Credit from Bamville 

Interest Earned at HSBC 


Transfer to BamviBe 


t^UH^mP'ransfer to Cobalt for Collar Purchase 

HSBC Interest Payment 

Transfer to Custody for C ollar Purchase 

Transfer 

HSBC Monthly Aiulysis Charge 

Transfer foom HSBC Holding Account 

Wire transfer to Cobalt Goldman Sachs Account 


Initial Custody Balance via Bamville 

Transfer from Cobalt Checking to Custody for Collar Purchase 
Equity Portfolio Cost 
Collar Cost 

Equity Portfolio Sale Proceeds (net of commisston) 

Collar Unvrind Proceeds 

Wire transfer to Cobalt Goldman Sachs Account 


Total Cash Available to 


tobaltasofl^/13^ 



lecking Account Reconciliation 


Debits 

Credits 

Account Balance 


64300,000 

$ 

64300,000 

60,001,295 



4,298,705 

^442,282 



1356423 

imi28 



656,295 

606,074 



50,221 


1,743 


51,964 


427 


52391 


42,258 


94,650 


16 


94,665 


Cobalt Checking Account Reconciliation 


Debits 

Credits 

Account Balance 


2442382 

$ 2, 

442,282 


119 

$ 


2440339 
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L743 



119 

20 



99 


18336 


18,435 

18,435 



- 


Cobalt Custody Account Recondiiaiion 


Debits 

Credits 

Account Balance 


S 59,964398 

S 

59,964,098 


2,440339 


62,404,637 

59,964,098 



2440,539 

2,440339 

66432/240 


66,^2/240 

2,795370 

63,636,970 


$ 

63,636,970 


$ 63,750/170 


Initial Cash Investment 


$ 64,300,000 


Net Cost of Transaction 


$ (549,930) 


Confidential 


Quellos Custom Strategies, LLC 
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Quadra Custom Strategies, L.L.C. 


"T'Redactedbythel'ennment 


INVOICE 


June 21, 2000 


Torens limited 
19 Mount Havelock 
Douglas, ble of Man 


Billing for services provided as they pertain to hedging and other related 
investment strategies for Torens Limited. 


$600,000 


Please remit via Fedwire to: 


Bank of America 
ABA#: 125000024 

Account Name^Qua^a Custom Strategies 
Account #: 

Amount: $600,000 
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INVOICE 


^mmm = Redacted by the Permanent 

Subcommittee on Investigations 


June 19, 2000 


BamviUe Limited 
19 Mount Havelods 
Isle of Man 


Billing for initial analysis and corporate derivative structuring related 
to the investment activity in Torens Limited. 


$1,200,000 


Please remit funds via Fedwire to: 


Bank of America 
ABA # 125 000 024 
Quadra Capital M arkete 



136 







1362 



§ 


O CO 

od cnT 


% ' 
% 

«: 

% 

% 



•a] 


X3 

I 

i2 



1363 


th d CO 


c/5 

-S 

s 

Vi 

(Q 

Xi 

'z 


o 

2 



1364 


c^lOl^>ooooooooo 
SfiOENur>^\Ooor-'T- 4 Ter^c^ 
gC'ivoir)'!i<^’^oovOcScr>o;j^ 
*jtNvc?vd«?c?io«»^ooO'a?^ 
C'KoNirj^ovovOintv ^Tf<io 
r-^mT-«(N'^r-tc 4 loa'rt '*0 
•i of t-H cq* cvr of of 


cO O nO o- 0 ^ 

T-i O O. 00 

tn o 04 i>* 

C<^ CO C? Cf^ 

N O 04 

in 04 00 m 

^ r-f of 5? 


O O O O Q 


gO^pOl^pM^fOO'fiO 

Sr^t>tNrHcn^ts.<;Or-*rH^ 

OVO'OthOvOOOnOnOOCOOO 

^^uiflo‘\^cid‘isoo« 0 'od^ 


O O en CO 

CO O P CQ 

CO O Ol o 


CJN O 

s' s' 

04 04 



1365 


rCOCRAL AND HY STATE TAX 
ID NUHSER IM0IS4OS 


IF REMTnANCE IS BY WmETKANSFER. PtEASE MRECTTO; 
The Chase Manhattan Bank, ABA fOEiOOOOEl 
-4 NewYonk.Biaza. New York, NY 10004 
Cravath.Swunc & Moore A/C •00t-020056 


WHEN REMITTING, PLEASE REF1^ENC& 

The Quadra Group Biu.No.X12421a 

601 Union Street, 56th Floor 
Seattle, V9A 98101 

Attention of Chuck wllk November 3, 2000 


Cravath, Swaine & Moore 

Worldwide Plaza 
635 Eighth Avenue 
New York. NY ioot9-7475 

2l2*474*iOOO 


For tax opinions re: purchase 
of an equity interest in an investment 

partnership $25, 000 . 00 

Other Charges 


Expenses incident to overtime 

8. 

.96 

Dupliating 

13. 

.10 

Long Distance Telephone 

5. 

.21 

Outgoing Fax 

157. 

.00 

Lexis 

98. 

.72 

Other Database Research 

14. 

.00 

Messenger' Firm 

4. 

.67 


Total Other Charges 301.66 

Disbursements 

Ground Transportation $ 14.67 

Courier/Mail Services 8,58 

Total Disbursements 23.25 

S25.324.91 


Total 
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ST. LAUIS, MISSOURI 
wasHinoton. D.C. 
•KANSAS OTY. MISSOURI 
OVERLAND PARK. KANSAS 
PHOENIX. ARIZONA 
SANTA MONICA CALIFORNIA 
IRVINE. CAUFORNIA 


Bryan Cave ulp 

245 PARK AVENUE 
NEW YORK, NEW YORK 10167 

EMPLOYER IDENTIFICATION NUMBER: 43'OC02I62 


LONDON. EN6LAND 
RIYADH. SAUDI ARABIA 
KUWAIT CITY. KOWAf! 

A8U DHABI. UNITED ARAB EP*;!RAI2;.7 
DUBAI. UNITED ARAB EMIRATES 
HONS KONO 

ASSOCIATED OFFICE IN SHANGHAI 


June 22, 2001 


Mr. Andrew Robbins 
Quellos Group, LLC 
667 Madison Avenue 
25th Floor 

New York, New York 10021 OFN: C40921/1 17750/120071/121185/121 186 


TO PROFESSIONAL SERVICES AND ADVICE 
rendered through in connection with the Burgundy, 

Titanium, Platinum and Torens matters including matters in 
connection with the liquidation of the Isle of Man entity, the 
completion of transfer documents for Burgundy Limited, 
the preparation of an Assignment and Consent for Burgundy 
I, LLC, a review of the Operating Agreement r^arding the 
same and the finalizatioD of Consents and As^gmnents for 
Burgundy; revisions to liquidation documentation, 
numerous telephone conversations with repres«[itatives of 
Quellos in connection with the foregoing and other 
miscellaneous services and advice in connection with the 
foregoing $3,640.00 

TO DISBURSEMENTS incurred and 
recorded to date in connection with the foregoing: 


Long Distance Telephone Charges 

$ 3.00 


Copying Expenses 

25,20 


National Corporate Research 



Formation Filings 

738.00 


Delivery and Messenger Charges 

7.00 


Facsimile Charges 

9.00 


Postage 

.99 

$783.19 


TOTAL DDE 

$4.423.19 


INVOICE DUE UPON RECEIPT 


PLEASE RETURN REMITTANCE ADVICE WITH PAYMENT IN THE ENCLOSED ENVELOPE AND MAIL TO 
BRYAN CAVE LLP. S4B PARK AVENUE, NEW YORK, NY 10167 
OR WIRE TRANSFER FUNDS TO THE BANK OF NEW YORK, ROUTING #021000010. ACCOUNT #6S02I»7«34 
PLEASE INCLUDE REFERENCE TO INVOICE NUMBER. THANK YOU. 


278899.01 
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Bryan Cave llp 


?T. LOUIS, MISSOURI 
WASHINOTON, O.C. 

N W YORK. New YORK 
KANSAS crrv, Missouri 
OVERLAND PARK, KANSAS 
PHOENIK, ARIZONA 
SANTA MONICA, CAUPORNIA 
IRVINE, CAUPORNIA 


eMPLOYER IDENTIFICATION NUMSER: 4»C602ie2 


RIYADH, SAUDI ARABIA 
KUWAIT CITY, KUWAIT 
ABU DHABI, UNITED ARAB EMIRATES 
DUBAI, UNITCO ARAB EMIRATES 
HONC K0N6 

SHANQHAI, PEOPLE'S REPUBUC OP CHINA 
IN ASSOCIATION WITH BRYAN CAVE, 

A PAULTINATIOMAL PAfTTNERSHIP. 
LONDON, ENGLAND 


Quellos Group, LLC 
667 Madison Avenue 
New York, New York 10021 

Payment: is due upon 
Receipt 


January 9, 2001 
Invoice # 682027 
Client # C40921 



BAIANCB FORWaRD; 

Balance per Statement Dated August 28, 2000 $ 314.91 

Payments and Other Credits ( 334.91) 

BAIjANCE forward $ 0.00 


CURRENT CHARGES FOR MATTER: 

#117750 
Tax Advice 

Fees for Legal Services $ 3,936.25 

Expenses and Other Charges 219.44 

TOTAL CHARGES THIS INVOICE $ 4,155.69 


STATEMENT TOTAL 


$ 4,155.69 



INVOICE ove UPON RECEIPT 
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Bryan Cave llp 


Quellos Group, LLC 


January 9, 2001 
Invoice # 682027 
Client # C40921 
Page 2 


For Legal Services Rendered Through December 31, 2000 

File #117750 
Tax Advice 


07/05/00 N. P. Meisels 

07/10/00 N. P. Meisels 
08/01/00 J. V. Sung 
08/07/00 E. A. Smith 

08/07/00 N. P. Meisels 
08/22/00 E. A. Smith 

08/22/00 N. P. Meisels 

08/23/00 N. P. Meisels 

08/23/00 V. J. Schram 

08/23/00 J. Y. Sung 


Office conference with E. Smith; e-mail C. Cain 
regarding liquidation of Torens. 

.30 hrs. 105.00 

Email C. Cain re Torens. 

.25 hrs. 87.50 

Advise on LLC issues re Torens. 

.50 hrs. 77.50 

Follow up with C. Wilk on status of LLC Torens 
agreement . 

.25 hrs. 106.25 

Telephone call to L. Phillips. 

.25 hrs. 87.50 

E-mails with A. Robbins on changing from Torens 
LLC to LLP; review same with Valerie Schram. 

.50 hrs. 212.50 

Office conference with E. Smith regarding Torens 
LLP agreement. 

,25 hrs. 87.50 


Office conference with V. Schram and J. Sung 
regarding Torens LLP agreement. 

.30 hrs. 105.00 

Conference with K. P. Meisels and J. Sung 
regarding new limited lietbility limited 
partnership operating agreement for Torens to be 
drafted. 

.25 hrs. 37.50 

Telephone calKs) with V. Schram. Meeting with K. 
Meisels and V. Schram. Research LP law and Torens 
LP operating agreements. 

1.25 hrs. 


193.75 
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Bryan Cave llp 


Quellos Group, LLC 


January 9, 2001 
Invoice # 6S2027 
Client # C40921 
Page 2 


09/11/00 E. A. Smith 

09/11/00 J, y. Sung 

09/12/00 C. M. Lois 

09/12/00 E. A. Smith 

09/12/00 J. y. Sung 

09/19/00 J. y. Sung 

09/27/00 H. P. Meisels 
10/03/00 E. A. Smith 

10/04/00 E. A. Smith 

11/28/00 L. M. Phillips 

12/04/00 L. M. Phillips 


Meet with J. Sxmg and review Torens LLP agreements 
to finalize same. 

1.00 hrs. 425.00 

Review and revise Torens LLP agreements. Meeting 
w/ B. Smith. 

1.50 hrs. 232.50 

Reviewed and revised Torens Certificate of Limited 
Partnership and Operating Agreement; conferred 
with J. Sung; 

3.25 hrs. 503.75 

Finalize Torens LLP agreements. 

.50 hrs. 212.50 

Meeting w/ B. Smith. Review and revise Torens LP 
formation and operating agreement. 

3.00 hrs. 465.00 

Memo to L. Phillips re Torens. 

.25 hrs. 38.75 

Office conference with L. Philips. 

.25 hrs. 87.50 

Follow up with A. Robbins on Torens liquidation. 

.50 hrs. 212.50 

Follow up with Torens LP on liquidation efforts; 
telephone conference with A. Robbins on same. 

.25 hrs. 106.25 

Amend Torens LP operating agreement to include 
contribution amounts in schedule A; email final 
operating agreement to Andy Robbins for execution. 

.50 hrs . 65.00 

Call with Bri^^l Hanson regarding Torens Limited 
distribution and liquidation; fax signed operating 
agreement for Torens LP to Leveda at Goldman 
Sachs; email Paul Moore to begin distribution and 
liquidation; compile list for file regarding all 
items perfomed for Quellos. 

2.00 hrs. 


340.00 
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Bryan Cave ulp 

Quellos Group, LLC January 9, 2001 

Invoice # 682027 
Client # C40921 
Page 4 


12/05/00 L. M. Phillips Email to Paul Moore regarding Torens distribution 

and liquidation; call with Bricin Hauison regarding 
Torens distribution/liquidation and email. 

.50 hrs. 85.00 

12/11/00 L. M. Phillips Revise Torens LP operating agreement and email to 

Brian Hanson. 

.25 hrs. 42.50 

Total Hours 17.85 

Total Fees for Legal Services $ 3,936.25 


EXPENSES AHD OTHER CHARGES 


Business conference expenses 68.29 

Computerized support services 18.00 

Copying esqdenses 58.60 

Telecopier/fax charges 42.00 

Postage . 88 

Delivery & messenger service * 21.44 

Long distance telephone charges 10.23 

Total E:q)en8es euid Other Charges $ 219.44 

TOTAL CHARGES FOR THIS MATTER $ 4,155.69 
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Bryan Cave lup 


Quellos Group, LLC 
667 Madison Avenue 
New York, New York 10021 


January 9, 2001 
Invoice # 682027 
Client f C40921 
File # 117750 


REMITTANCE ADVICE 

CURRENT CHARGES 

Fees for Legal Services $ 3,936.25 

Esqpenses and Other Charges 219.44 

TOTAL CHARGES THIS INVOICE $ 4,155.69 
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Investment Activity Schedule 

Date Expir. # Days Description 

USD Strike 

Premium 

Basket Call £ 
Description 

5/10/00 

5/10/00 

8/21/00 

8/21/00 

103 

SeU arc Call 111 % 

Buy arc Put 100 % 

Net Premium 

132/173476 
118,985^94 _ 

1631,493 

(19,811,051) 

(3469459) 

Basket 

5/10/00 

8/21/00 

103 

Call Spread Premium 

Purchase Premium (EURAM) 

Prepaid Interest & Structuring Costs 

(7400400) 

(1400,000) 

(5430,441) 





Investment Advisory Fee 

Total Cash Required l^front 


(3,600,000) 

(12,400400) 

Total Amou 

Initial Loss 

Date 

Maturity 


Description Glares 

Strike 

Amount 

Notes 


5/10/00 

8/24/00 SHLLC Purchase Agrmt 

1000 

118,985494 


5/10/00 

SHInc. Purchase Agrmt 




5/10/00 

Burgund} Contribution Agrmt 

1000 



5/10/00 

Burgundj Promissory Note 


300484425 

s/b FMV or ! 

5/10/00 5/10/05 Burgund} Global Call Warrant 

1000 150% 

178,478 


5/10/00 

Burgundj Subscription 

1000 48.63% 

57463 
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8T. LOU 16, MISSOURI 
WAStllNSTON. O.C. 
•KANSAS CIIY. MISSOURI 
OVERLAND PARK. KANSAS 
PHOENIX, ARIZONA 
SANTA MONICA. CALIFORNIA 
IRVINE, CALIFORNIA 


Bryan Cave llp 

245 PARK AVENUE 
NEW YORK, NEW YORK 10167 

EMPLOYER IDENTIFICATION NUMBER: 43^002102 


LONDON, ENGLAND 
RIYADH. SAUDI ARABIA 
KUWAIT CITY. KUWAIT 
ABU OHABI, UNITED ARAB EMIRATES 
DUSAJ. UNITED ARAB EMIRATES 
HONG KONG 

ASSOCIATED OFFICE IN SHANGHAI 


June 22, 2001 


Mr. Andrew Robbins 
Quellos Group, LLC 
667 Madison Avenue 
25th Floor 

New York, New York 10021 OFN: C40921/117750/120071/121185/121186 


TO PROFESSIONAL SERVICES AND ADVICE 
rendered through in connection tmth the Burgundy, 

Titanium, Plat'mum and Torens matters including matters in 
connection with the liquidation of the Isle of Man entity, the 
compledon of transfer documents for Burgundy Limited, 
the preparation of an Assignment and Consent for Burgundy 
I, LLC, a review of the Operating Agreement regarding the 
same and the finalization of Consents and Assignments for 
Burgundy; revisions to liquidation documentation, 
numerous telephone conversations with representatives of 
Quellos in connection with the foregoing and other 
miscellaneous services and advice in connection with the 
foregoing $3,640.00 

TO DISBURSEMENTS incurred and 
recorded to date in connection with the foregoing: 


Long Distance Telephone Charges 

$ 3.00 


Copying Expenses 

25.20 


National Corporate Research 



Formation Filings 

738.00 


Delivery and Messenger Charges 

7.00 


Facsimile Charges 

9.00 


Postage 

.99 

$783.19 


TOTAL DUE 

$4.423.19 


INVOICE DUE UPON RECEIPT 


PLEASE RETURN REMITTANCE ADVICE WITH PAYMeNT IN THE ENCLOSED ENVELOPE AND MAIL TO 
BRYAN CAVE LLP, 24B PARK AVENUE. NEW YORK, NY 10167 
OR WIRE TRANSFER FUNDS TO THE BANK OF NEW YORK, ROUTING #miOOOOie. ACCOUNT #6902107634 
PLEASE INCLUDE REFERENCE TO INVOICC NUMBER. THANK YOU. 


278899.01 
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ST. LOUIS. MISSOURI 
WASHINGTON, O.C. 

NSW YORK, NEW YORK 
KANSAS CITY, MISSOgRI 
OVERLAND PARK. KANSAS 
PHOENIX. ARITONA 
SANTA MONICA, CAUPORNIA 
IRViNE, CAUPORNIA 


Bryan Cave uup 

EMPLOYER IDENTIFICATION NUMBER: 43-060£ie2 RIYADH, SAUDI ARABIA 

KUWAIT CTTV, KUWAIT 
ABU DHABI, UNITED ARAB EMIRATES 
DUBAI, UNITED ARAB EMIRATES 
HOMQ KONG 

SHANGHAI, reOPLE^ REPLOUC OP CHINA 
IN ASSOCIATION WITH BRYAN CAVE. 

A MULTINATIONAL PARTNERSHIP. 
LONDON, ^ICLANO 


Quellos Group, LLC 
667 Madison Avenue 
New Vork, New York 10021 


Jaxmary 9, 2001 
Invoice ft 682026 
Client # C40921 

Payment is due upon 
Receipt 


STATEMENT OP ACCOUNT 


BALANCE FORWARD; 


BALANCE FORWARD 


$ 


0.00 


CURRENT CHARGES FOR MATTER: 


File #120071 

Burgundy Tremsaction 




\rv- 


Fees for Legal Services 
E:q>enses and Other Charges 

TOTAL CHARGES THIS INVOICE 



$ 4,125.20 

10.13 

$ 4,135.53 


STATEMENT TOTAL 


$ 4,135.53 


IffVOICE DUe UPON R^XEIIPT 


PLEASE RETURN REMITTANCe ADVICE WITH PAYMENT IN THE ENCLOSED ENVELOPE AND MAIL TO 
BRYAN CAVE LLP, P.O. BOX 903009. ST. LOUIS, M0e3l50'30a» 

OR WIRE TRANSFER FUNDS TO NATIONSBANK. HJL. ROUTINB ROBIODOOSS. ACCOUNT * I00l0l00797e 
PLEASE INCLUDE REFERENCE TO INVOICE NUMBER. THANK YOU. 
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Bryan Cave llp 


Quellos Group, LLC 


Januairy 9, 2001 
Invoice # 682028 
Client # C40921 
Page 2 


For Legal Services Rendered Through December 31, 2000 

Pile #120071 
Burgundy Transaction 


)9/22/00 L. M. Phillips 


Contact Quadra regarding Burgundy LI^ formation. 

.15 hrs. 25.50 


)9/25/00 L. M. Phillips 


Draft LLC certificate and operating agreement for 
Burgundy Limited. 

1.00 hrs. 170.00 


09/26/00 L. M. Phillips Conference with E.A. Smith regarding LLC formation 

and operating agreement; send Andrew Robbins 
drafts for review and approval. 

.25 hrs. 42.50 


10/03/00 E. A, -Smith 


Follow up on formation of Delaware U>C8 and 
liquidation of former SPVs. 

.25 hrs. 106.25 


10/10/00 K, P. Meisels 


10/10/00 E. A. Smith 


10/10/00 E. A. Smith 


Office conference with Betsy Smith and Lana 
Phillips re transfer of assets; office conference 
with Lana regarding same; conference with E. Smith 
regarding opinion. 

.50 hrs. 175.00 

Work on dwnestication and conference with A. 
Robbins on same. 

.75 hrs. 318.75 

Work on liquidation and move to Delaware issues. 

.25 hrs. 106.25 


10/11/00 L. M. Phillips 


10/18/00 E. A. Smith 


10/20/00 J. Y. Sung 


.50 hrs. 85.00 

Continued work on issues for domestication. 

.25 hrs. 106.25 

Discussion w/ L. Phillips re LLC Operating 
Agreement . 


. 12 hrs . 


18.60 
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Bryan Cave llp 


Quellos Group, LLC 


January 9, 2001 
Invoice # 682028 
Client # C40921 
Page 3 


10/20/00 E. A. Smith 


10/24/00 B. A. Smith 


10/27/00 L. M. Phillips 


10/27/00 E. A. Smith 


10/31/00 W. A. Leet 

11/06/00 L. M. Phillips 


11/06/00 J. y. Sung 


11/07/00 E. A. Smith 


11/07/00 L. M. Phillips 


11/08/00 E. A. Smith 


Telephone conference with B. Hanson and follow-up 
with relocation to Delaware. 

.25 hrs. 106.25 


Telephone conference with B. Hanson on LLC and 
notes . 

. 1.00 hrs. 425.00 


Conference call with Andy Robbins and Brian Hanson 
regarding Burgundy liquidation and domestic 
formation; meeting with E.A. Smith regarding plan. 

1.25 hrs. 212.50 


Conversation with B. Hanson on operating 
agreements and contributions. 

.75 hrs. 318.75 

Drafting demand note. 

.80 hrs. 360.00 


Create Burgundy I LLC; call service company 
regarding acceptable name for Burgundy I; revise 
Burgundy I operating agreement to reflect new 
name. 

.75 hrs. 127.50 


Correspondence w/ L. Phillips re operating 
agreements. 

.12 hrs. 18.60 

Telephone conference with Lana Phillips various 
operating agreement issues and notes issue. 

.75 hrs. 318.75 

Order corporate book for entity; call with Brian 
Hanson regarding tax i.d. number and getting new 
numbers for operating agreement; compile documents 
and files for entity. 

1.00 hrs. 170.00 

Follow up on dissolution tuid liquidation. 

.25 hrs. 


106.25 
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Bryan Cave llp 


Quellos Group/ LLC 


January 9, 2001 
Invoice # 682028 
Client # C40921 
Page 4 


11/09/00 B. A. Smith 


Telephone conference with B. Hanson o notes and 
formation of new LLCs in Delaware. 

.25 hrs. 106.25 


11/10/00 L. N. Phillips Call Michelle Cotignola, secretary for Andy 

Robbins / to verify operating agreement information 
and discuss execution of orginals; call and email 
Brian Hanson regarding operating agreement and 
Torens issues; prepare original operating 
agreement for execution and Fedex. 

1.00 hrs. 170,00 


11/21/00 L. M. Phillips Bmail H.A. I^et regarding edits to Burgundy note; 

email revised note to Andy Robbins at Quellos. 

.25 hrs. 42.50 


11/28/00 I. M. Phillips Calls with Brian Hanson regardix^ distribution and 

liquidation of Burgundy Limited; email to Paul 
Moore instructing him to begin distribution euid 
liquidation; email final copies of Burgundy 6 Reka 
operating agreements to Brian Hanson. 

1.50 hrs. 255.00 


11/28/00 E. A. Smith 


Conference regarding dissolution and LLC 
formation, notes, and operating agreements. 

.25 hrs. 106.25 


11/29/00 L. M. Phillips Call to Paul Moore regarding Burgundy Limited 

distribution and liquidation; call to Brian Hanson 
regarding distribution and liquidation. 

.25 hrs. 42.50 


12/07/00 L. M. Phillips 


Call with BricU} Hanson regarding revising Schedule 
A in operating agreements. 

.25 hrs. 42.50 


12/11/00 L. M. Phillips 


Revise Burgundy I LLC operating agreement and 
email to Brian Hanson. 

.25 hrs. 42.50 


Total Hours 


14.94 


Total Fees for Legal Services 


$ 


4/125.20 
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Bryan Cave llp 


Quellos Group, LLC January 

Invoice 
Client # 
Page 5 


EXPENSES AND OTHER CHARGES 

Copying ejq>en8eB 

Telecopier/ fax charges 

Long distance telephone charges 

Total Es^enses and Other Charges $ 


TOTAL CHARGES FOR THIS MATTER $ 


9 , 2001 
# 682028 
C40921 


.60 

8.00 

1.73 

10.33 


4,135.53 



Bryan Cave llp 


Quellos Group, LLC 
667 Madison Avenue 
Kew York, New York 10021 


January 9, 2001 
Invoice # 682028 
Client # C40921 
File # 120071 


CURRENT CHARGES 


REMITTANCE ADVICE 


Fees for Legal Services $ 

Exp&as&B and Other Charges 


TOTAL CHARGES THIS INVOICE 


4,125.20 

10.33 


$ 


4,135. 
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~ ■ -.Tj^Har.tedbvthe Permanent 

g.'hmmmittee "" 'nvestigationi 


QUELLOS FINANCIAL ADVISORS, LLC 


667 Madison Avenue 
25* Floor 

New York, New York 10021 


January 16, 2001 



Re: Acquisition (the “Acquisition”) of Platinum Trading 

Partneis, LLC (the “Company) and the related Loan 
Transaction (the “Financing”! with HSBC Bank 1 ISA (the “Bank”! 


Gentlemen: 

We refer to our letter to you of November 29, 2000 regarding the referenced transaction 
that closed on November 30, 2000. 

This letter conSims our agreement to accept $1,240,000 as the total amount of 
compensation to be paid by you and the Company to the undersigned for our services as 
introducing party and financial advisor to each of you in connection with the Acquisition, the 
Financing and related transactions (the ‘Platinum Transactions”). We have previously received 
a deposit of $3 ,240,000 on account of such compensation and are returning to you by wire 
transfer to the Company’s account at Goldman Sachs (for which you have furnished wire transfer 
instmctions) the amount of $2,000,000, which rqiresents the difference between the $3,240,000 
deposit and the amount of QueUos’ compensation to which we have agreed. 
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Page 2 
January 11^ 2001 

= Redacted by the Permanent I 

[ Subconmuttee^nJnvestigations^J 


Our November 29, 2000 letter remains in effect, however, we understand that the 
transfers of funds to consummate the Platinum Transactions were indefeasibly received by their 
intended recipients and that you have received the contemplated opinion of your Special Tax 
Counsel. Please confirm that our understanding is correct. 

Very truly yours, 

QUELLOS FINANCIAL ADVISORS, LLC 


By.. 



122841 

Confirmed: 



Authorized Signer 
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Quellos Custom Strategies, L.L.C. 


= Redacted by the Permanent 
Subcommittee on Investigations 


INVOICE 


November 30, 2000 



Billing for services provided as they pertain to acting as an introducing party and financial advisor to Platinum 
Trading Partners, LLC. $3,240,000 


Please remit via Fedwire to: 

Bank of America 
ABA#: 125 000024 

Accoimt Name^Qj^os Custom Strategies 
Account #: 

Amount: SS^zSo^^ 
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55,827,068 

Outside Basis 
Additions; 

Purchase price 

Contribution of fixed income asset 

Prepaid fees 

Investor Financing 

Contribution for collar purchase 

Interest Income 

Additional contribution 

Total basis additions 


Reductions; 

Loss on equity portfolio 

Loss on put option 

Loss on call option 

Misc. distribution 

Total basis reductions 


Net basis in SPV 



Notes; 

1. Any struchiring fees can be included in outside basis. 
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□ 






B 

D 

m 

Qosing 

Total 




6 

Price 

Proceeds 

Gain (Loss) 

Bought 

Proceeds 

Bl 

42.05 

8,410,000 

508,000 

$ 7,910,177.70 

$ 8,406,719.71 

8 

53.25 

7,987300 

815325 

$ 7,171,857.80 

$ 7,986,108.74 

9 

22.16 

7,200,781 

639344 

$ 6367,004.70 

$ 7,208,686.19 

m 

9.33 

3,264,844 

(913,281) 

$ 4,186,998.60 

$ 3,260,742.76 

El 

11.78 

2,945,313 

(320,313) 

■ $ 3,270,340.05 

$ 2,946,792.33 

m 

19.03 

7,612,500 

(287300) 

$ 7,917,124.00 

$ 7,620,180.87 

m 

8.83 

1,765,625 

(359375) 

$ 2,134,81Z50 

$ 1,766,099.81 

m 

58.66 

6,452,188 

886,875 

$ 5,573,673.40 

$ 6,442,945.82 

fa 

1736 

6,146,875 

853,125 

$ 5,304,250.00 

$ 6,144,045.09 

m 

84.44 

6,332,813 

4%,875 

$ 5,841,050.00 

$ 6,333,055.12 

m 


58,118,438 

2,319,875 

$55377,288.75 

$58,115,376.44 

fa 

fa 







m 

(28306) 

98.75% 

1.25% 


$ 2,238,088 

$ (81,787.31) 




Total 


m 

55,101,080 

697,482 

55,798,563 

55,750 

(26,037) 

m 

101,000,000 

1,500,000 

102300300 



1,599,750 

20,250 

1,620,000 


m 

188,849 

2,390 

191,239 


m 

4,132,581 

5^311 

4,184392 


I3il 

- 

- 

- 


m 

- 

- 

- 


Kg 

162,022,260 - 

2,27^434 

164,294,694 


Kg 

m 

(159,008,978) 

(2,0U772) 

(161,021,750) 



(1330375) 

(16,843) 

(1347,417) 


EJ 

(1,123,256) 

(14,218) 

(1,137,475) 


1^ 

* 

- 

- 


m 

(161,462,809) 

(2,043,833) - 

(163306,642) 


IS] 

la 

m 

m 

m 

m 



788,052 
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= Redacted by the Permanent 
Subcommittee on Investigation^ 


ST. LOUIS, MISSOURI 
WASHINGTON, O.C. 
KANSAS CITY, MISSOURI 
OVERLAND PARK, KANSAS 
PHOENIX. ARIZONA 
SANTA MONICA, CALIFORNIA 
IRVINE, CALIFORNIA 


Bryan Cave llp 

245 PARK AVENUE 
NEW YORK. HEW YORK 10167 

EMPLOYER IDENTIFICATION NUMBER: 43-0S02162 


LONDON, ENGLAND 
RIYADH SAUDI ARABIA 
KUWAIT CITY. KUWAIT 
ABU DHABI. UNITED ARAB EMIRATES 
DUBAI, UNITED ARAB EMIRATES 
HONG KONG 

ASSOCIATED OFFICE IN SHANGHAI 


Mr. Chuck Wilk January 17, 2002 

Quellos Group, LLC 

601 Union Street - 56th Floor 

Seattle, Washington 98101 OFN: C40921/1 19584 


ON ACCOUNT OF PROFESSIONAL SERVICES AND 
ADVICE rendered m connection with the POINTS transaction (the 
‘Transaction”) indudii^ 0) various conferences with lepresCTtativcs of 
Quellos ooncOTiing the Transactictti; (i^ a review of the United States 
Fed^ income tax issues involved widi the Transaction includir^ a 
substantive analysis of die Transaction under the hstemal Revenue Code 
(“Code”) and Treasury Regulations, and case law pertaining to 
partnerships; (iii) factual due diligence, meetings and disorssions with Mr. 

Schein, his counsel and representatives of Quellos; (iv) the pr^aration of 
revised drafts of a proposed tax opinion (“C^imc«”); (v) research in 
connection widi tire Transaction innluHing (a) a review of pending legislation 
and regulatory dianges and tiieir impact on the C^inion and (b) a review of 
recent case deve^ments and their impact on tire Opinion; (vi) discussions 
with Mr. counsel regarding an enga^ment letter and the 

pr^aration thereof; (vii) the preparation and revision of Investor 
Representations for Mr. (viii) the negotiation of the final version of 

the Opinion and the rendering tiieieof, (ix) numerous telephone 
conversations, conf^nces and contonce calls in (xmnection with the 
foregoing, and (x) other miscellaneous services and advice $74,033.75 

TO DISBURSEMENTS incurred and recorded to date in 
connection with the foregoing: 

Long Distance Telephone Charges 
Copying Expenses 
Word Processing Charges 
Facsimile Charges 
Postage 

Staff Overtime, Conference 
Meals and Travel Expaises 

TOTAL DUE $74.461.29 


$93.17 

83.60 

90.00 

58.00 
5.85 

96.92 427.54 


INVOICE DUE UPON RECEIPT 

PLEJSE RETUfyj REMITTANCE ADVICE WITH PAVMEnt In tHe ^KiCLosed enVeLope and MAiiTTb 
BRYAN CAVE LLP. 24S PARK AVENUE. NEW YORK, NY 10167 
OR WIRE TRANSFER FUNDS TO THE BANK OF NEW YORK, ROUTING #021000018. ACCOUNT #6302197634 
PLEASE INCLUDE REFERENCE TO INVOICE NUMBER. THANK YOU. 


293136.01 
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MEMO FROM JEFFREY S. CHAVKIN 
partner 


TO: 

CJiuckWilk 

DATE: 

January 17, 2002 

RE: 

■■(119584) 


— ■= Redacted by the Permanent 
^^^^^^_^Subconmiitte£onJnvestigations 


I hope you had a good holiday season. As you know, we have rendered the Schein 
Opinion and, accordingly, I aiclose herewifii a statemait for our unbilled time and 
disbursements on this matter. 

You may recall that when we had our conference call in early November, we indicated 
that we had approximately $22,000 of unbilled time on the Schein matter at that time and that 
we estimated that it would take approximately $50,000 mote to conclude the matter. As you 
can see fiom the enclosed statement, our final bill is very close to the estimate. 

As I mentioned at one point last year, we have some unbilled time relating to a 
proposed transaction involving life insurance ndiich, I believe, related to the chairman of Cosco. 
I would appreciate your letting me know whether diis transaction is still alive. 

Please let me know when you next plan to be in New York as Betsy and I would like to 
have dinner with you and Lairy. We have enjoyed woiking with you on this matter and look 
forward to working with you on another transaction in the near future. 


J.S.C. 


cc; Elizabeth Smith 


Bryan Cave LLP 
245 Park Avenue 
New York, New York 10167-0034 
Direct Nuwber: (212) 692-1661 facsiwile: (212) 692-1900 
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01-25-02 03:29p. FrorMVAII CAVE LLP +2126021900 

Bryan Cave llp 

niStSOURI CMPUCnrCR IOSmTiPiCaTiOm NbiMbCh. 4>ao(aioZ 

BA. 

IPIBW YOfVK, rtBW VARK 
.(ANSA&ei^. Mossoum 
jsffcrson crrv. MissauRi 
Overland paric. mngas 
PHOENIX, ARIZONA 
UiS ANGELES. CauPONMIA 
iRVf^e, CAUPORNtA 


T-OOB P.00/19 F-316 


lOTADn. SAUDi ARAMlA 
KUWAIT CITY, lUlWWT 
a6w Gmpjib uHfraa aras emiRATES 
e>uOA(, uNCnePAffAp-XMlRATS* 
noNei«stic 

SrtAKGHAi, Miapup*s NETuRmC OF OrtInA 
in nSSaOATlON WITA BIWan CIwK. 

A MU-TINATaOMi. ANTITIBIKtllP. 
LAnBOMt CNShANO 


Quellos Group. LLC JSovember 6, 2001 

667 Madisoa Xveziue Xnvolce f 740742 

Hew York, New York 10021 Client ft C40921 

Xccentlon Andrew Eoblsice 

Payment is due upon 
Receipt 


STATEKEITT OP ACCOUHT 


BALAHCE FOEWAKS; 

Bnlsnce per Sretemonc Dated Sepceniber 19, 2001 $ 

142.00 


BALAHCS FORUAJU) 

s 

142.00 

CUKREirr CHARGES FOR MATTER: 

Pile ftUliaS 

Platinum 

Giqjenaes and Other Charges 

14.97 


TOTAL CHARGES THIS INVOICE 

5 

14.97 

STATSMEHT TOTAL 

9 

156.97 

imrMGS DMK UraN rbbvipt 
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D1-2S-0Z II3!2Spid Fron-Bm CAVE LLF 


tZIZBBZISBO 

BRYAN CAVE LLP 


P.tB/t3 F-31( 


Qoellos Sroup, uc 


Jjoveinliep S, 2001 
Iijvoiee # 740742 
clleac It C4Q921 
Page 2 


Par t^gai services BeaderoiJ Through October 31. 2001 

File tiiiiss 
Platiaun 


EXPENSES MID OTHER CHARGES 

copying op^aivsaa It. 40 

Postage ,S7 

Total EKpenBea and Ocher caiaiges ? 14.97 

TOTM. CBMiGEB FOR TOTS HATieR S 14.97 
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B1-J5-I12 l)a:Z9pn Fron-BM CAVE ILP 


+2126921900 

Bryan cave lup 


P. 19/13 F -316 


Quellas Bi^sup. Xi-C 
667 Madison Avenue 
New Yoric;, New York iO 02 J 
Attention Andrew EobSios 


November s, 2001 
Invoice a 740742 
Client H CeOBli 
File * 121186 


REMITTANCE AOViee 

CURRENT CSARGES 

Exi>enses and Other Charges 14-97 

TOTAL CHARGES ISIS INVOICE 6 14.97 

oTtp verogns show the gOLinwiae mvoicES oarsTAiiDmc Ah op HoirMbee c, 2001 

Balance OutBcanding on Inv, 73QS1S (Dated 09/19/011 142.00 
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b)-25'02 03:29 piii Fror-BRYAN CAVE LLP 


ST LCWIS. MISSOUKI 
«v«SniMCTDri. DC 
NISVT VQflA. rtew YOftK 
KAPf&c; £iTr. ^«lSSOlJR• 
JEPP^M6N BiTV, ntlSEPURi 
PVSRi-ikNO rAPR. KANSAS 
PnMNlX, APtZONA 
LCS ANBtSlXS, CAUroitNIA 
tAVINS. CAUtrOKloiA 


Que3.l08 Group, LLC 
667 Madieofi AVftAue 
Hew Vork. Hew York 1002^ 
Attefttiron Aiuixew Robbins 


+2126821900 

oKtain wmvp. uur 

SM%CiTef» iPSr<Tir>ciAT-o». NOMpes AS-woejia 


T-088 P.05/19 F-316 


RirAON. &AUOl H«(AB>A 
KUWAIT ClTT. KUWAIT 
A6u CnAPt. UNITED ARAB CMlRATeB 
aupAi, ^nitfp ARAB sniRATSS 
nOHC PPriC 

SNANQriAt. •'eORuP'S REPuPmC OPCrylNA 
IN aSNCMTIBN WITn BftTMieAVA. 

A MwUrif*ilTOfw«b RkRTnSUhiA. 

tJ3NDOK EMCUAND 


Septeinber 19, 20Q1 
Invoice 73051S 
Clxenc # C4D921 

raymenc is due i^on 
Receipt 


STATEMEHT OF ACCOTOTP 


7UUiN«:e PDRWTUm: 

Salance per Statement Dated June 26, 

2001 $ 

2S2.40 


paymenep and Oeber credits 

( 

2S2.40} 


EAIANCR FORWARD 


? 

0.00 

CURRSUT CKASGGS FOR MATTER; 

Pile 1H21186 

Platinum 

Expenses end Ocher Charges 

TOTAt CBARQPS mtS INVOICE 


142.00 

5 

142.00 

STATEMENT TOTAL 


? 

142.00 

IKVWCe BUB UPON BBSBirT 
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Ii!-Z!-02 03:29pii Frin-BerAN UVE LLP 


-fZIEEiZISOO 

BRYAN Cave llp 


P. 08/13 F-318 


QueZlos Grev^. LLC 


Sep&ember 19, 2001 
invot^e ff 730515 
Clieivi; « C40921 
Page 2 


Pox Legal Services Rendered Through August 31 , 2001 

File #121106 
Platinum 


EXPEMSE3 ASP OTHER CHARSES 

Q9/31/Q1 23ational Corporate Research S 142.00 

Good Scaodlng 

Total Eiqienses and Other Charges 9 142.00 

TOTAL CHARGES FOR THIS MATTER $ 142.00 
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01-25-02 03:29pi FroiB-BRYAN CAVE LLP 


42126921900 

W'fAH CAVE LLP 


T-OOe P-IJ7/13 F-316 


Ouellos Group, LLC 
667 Madison Avenue 
Mew 'YorR, Mew York 10Q21 
Attention Andrew Robbrns 


Sepnenfcer Ifl, 2061 
Invoice ^ 730SL5 
Clienc 11 C40921 
File ft 121186 


REHITTAMCE ADVICE 

CURREKT CE?\R 6 SS 
Rscpenses and Orher Charge^ 

TOTAL CHARGES THIS INVOICE 


142.00 


$ 142. QO 
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ST. LOUIS, MISSOURI 
WASI^INOTON, D.C. 
•KANSAS CITY, MISSOURI 
OVERLAND PARK. KANSAS 
PHOENIX. ARIZONA 
SANTA MONICA CAUPORNIA 
IRVINE. CALIFORNIA 


BryAn Cave uup 

245 PARK AVENUE 
NEW YORK, NEW YORK 10167 

EMPLOYER IDENTIFICATION NUMBER: 43-0602 1 62 


LONDON. ENSLAND 
RIYADH, SAUDI ARABIA 
KUWAIT CITY. KUWAIT 
ABU DHABI. UNITED ARAB EMIRATES 
OUBAI. UNITED ARAB EMIRATES 
HONO KONO 

ASSOCIATED OFFICE IN SHANOHAI 


June 22, 2001 


Mr. Andrew Robbins 
Quellos Group, LLC 
667 Madison Avenue 
25th Floor 

New York, New York 10021 OFN: C40921/n7750/120071/121185/12n86 


TO PROFESSIONAL SERVICES AND ADVICE 
rendered through in connection with the Burgundy, 

Titaruum, Platinum and Torens matters including matters in 
connection wth the liquidation of the Isle of Man «itity, the 
completion of transfer documents for Burguntfy limited, 
the preparation of an Assignment and Consent for Burgundy 
I, LLC, a review of the Operating Agreement regarding the 
same and the finalization of Consents and Assignments for 
Burgundy; revisions to liquidation documentation, 
numerous telephone conversations with represwitatives of 
Quellos in connection with the foregoing and other 
miscellaneous services and advice in connection with the 
foregoing $3,640.00 

TO DISBURSEMENTS incurred and 
recorded to date in connection with the foregoing: 


Long Distance Telephone Charges 

$ 3.00 


Copying Expenses 

National Corporate Research 

25.20 


Formation Filings 

738.00 


Delivery and Messenger Charges 

7.00 


Facsimile Charges 

9.00 


Postage 

.99 

S783.19 


TOTAL DDE 



INVOICe DUE UPON RECEIPT 


PLEASE RETURN REMITTANCE ADVICE WITH PAYMENT IN THE ENCLOSED ENVELOPE AND MAIL TO 
BRYAN CAVE LLP. £48 PARK AVENUE, NEW YORK, NT 10167 
OR WIRE TRANSFER FUNDS TO THE BANK OF NEW YORK, ROUTINO foxlOODOIB. ACCOUNT 4^302t»7634 
PLEASE INCLUDE REFERENCE TO INVOICE NUMBER. THANK YOU. 


278899.01 
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?r. UOUIS, MISSOURI 
WASHINCrrON. ox. 

NEW YORK, NEW YORK 
IMNSAS CfTY, MISSOURI 
OVERLAND PARK, KANSAS 
PHOENIX, ARIZONA 
SANTA MONICA. CAUlTORNIA 
IRVINE, CALIFORNIA 


Bryan Cave llp 


EMPLOYER lOENTIPICA'nON NUMBER: A90602I62 RIYADH. SAUDI ARABIA 

KUWAIT CITY, KUWAIT 
ABU DHABI. UNITED ARAB EMIRATES 
DUBAI. UNITED ARAB EMIRATES 
HONG KONG 

SHANGHAI, PEOPLE'S REPUSUC OF CHINA 
IN ASSOCIATION WITH BRYAN CAVE, 

A MULTINATIONAL PARTNERSHIP. 
LONDON. ENGLAND 


Quellos Group, LLC 
667 Madison Avenue 
New York, New York 10021 


January 9, 2001 
Invoice # 682030 
Client # C40921 

Payment is due upon 
Receipt 


BALANCE FORWARD; 


STATEMENT OP ACCOUNT 


: = Redacted by the Permanent 

I SubcoTmnttee_onJ[nvestigation^ 


BALANCE FORWARD 


$ 0.00 


CURRENT CHARGES FOR MATTER; 


File #121186 
Platinum 


Fees for Legal Services 
Expenses and Other Cheurges 


TOTAL CHARGES THIS- INVOICE 


$ 10,650.00 

186.41 

$ 10,836.41 


STATEMENT TOTAL 


$ 10,836.41 



INVOICE DUE VI*ON RECEIPT 


PLEASE RETURN REMITTANCE ADVICE WITH PAYMENT IN -niE ENCLOSED ENVELOPE ANO MAIL TO 
BRYAN CAVE LLP, P.O- BOX SOSOBB, ST. LOUIS, MO SSISO-SOBS 
OR WIRE TRANSFER FUNDS TO NATIONSBANK. N.A., ROUTTNC POBIODOOSE. ACCOUNT « 100101007976 
PLEASE INCLUDE REPERENCCTOINVOiCE NUMBER. THANK TOU. 
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Bryan Cave llp 

Quellos Group, LLC January 9, 2001 

Invoice # 682030 
Client # C40921 
Page 2 


For Legal Services Rendered Through Deceinber 31, 2000 

File #121186 
Platintiro 


09/28/00 C. M. Lois Conferred with B. Smith; prepared and filed papers 

for the formation of Platinum Trading Partners 
LLC; telephone conference with agency for filing 
and representation; confirmed filing and ordered 
corporate kits. 

.50 hre. 77.50 

09/28/00 G. A. Smith Telephone conference with B. Hanson; conference 

regarding setting up LLCs in Delaware and 
conference with C. Lois on same. 

.75 hrs. 318.75 

09/29/00 B. A. Smith Telephone conference with Chuck Wilk; discuss 

formation of Platinum Trading Partners LLC in 
Delaware; discuss potential client for 
-transaction. 

.50 hrs. 212.50 

10/19/00 E. A. Smith Platinum - Conversation with B. Hanson on 

formation of this con^any; conference with L. 
Phillips . 

.50 hrs. 212.50 

10/20/00 C. M. Lois Prepared draft of LLC operating agreement Cor 

Titaniiun and Platinum Trading Partners LLCs; 
conferred with E. Smith. 

.25 hrs. 38.75 

10/20/00 G. A. Smith Platinum • Telephone conference with B. Hanson on 

operating agreement cuid drafting LLC agreement. 

1.50 hrs. 637.50 

11/06/00 E. A. Smith Work on formation issues; conference with Bri£m 

Hanson; conference with Lana Phillips. 

1,25 hrs. 531.25 

11/15/00 J. S. Chavkin Quellos - Platinum Transaction » Call from Betsy 

Smith re possible opinion corporate opinion being 
requested by BofA 
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Bryan cave llp 


Quellos Group , LLC 


January 9, 2001 
Invoice # 682030 
Client # C40921 
Page 3 


Ll/lS/00 E. A, Smith 

Ll/16/00 J. S. Chavkin 
Ll/16/00 P. A. Eisenberg 

11/16/00 B. A. Smith 

11/16/00 L. M- Phillips 

11/17/00 H. S. Rheiner 

11/17/00 J. S. Chavkin 

11/17/00 E. A. Smith 

11/17/00 L. M. Phillips 

11/20/00 H. S. Rheiner 


.30 hrs. 


135.00 


Telephone conference vith C. Wilk; discuss 
opinions requested by Banks. 

1.25 hrs. 531.25 

conference Smith re opinion for Quellos Platinum 
.30 hrs. 135.00 

Conference Betsy Smith > conference call re: 
Opinion. 

.50 hrs. 230.00 

Work on deriving what is needed for opinion for 
Banks; conference with Lama Phillips; conference 
with C. Wilk. 

2.00 hrs. 850.00 

Edit Platinum operating agreement; email agreement 
to Chuck Wilke« Andy Robbins, and Brian Hanson.. 

1.00 hrs. 170.00 

•Prepare opinion regarding collar for Bank of • 
America; confer regarding same. 

3.00 hrs. 750.00 

conf Smith; prepared template for opinion - 
Quellos Platinum 

1.00 hrs. 450.00 

Work with Heather Rheiner and Lana Phillips on 
getting C. Wilk opinion requested by Bank; review 
draft sent . 

1.25 hrs. 531.25 

Conference call with Heather Rheiner, Betsy Smith, 
John Barrie, and Chuck Wilk regarding opinion 
letter for Platinum transaction; call with Heather 
Rheiner to discuss opinion; meet with A.l. Appel 
regarding edits to "more likely than not" opinion 
letter. 

1.75 hrs. 297.50 

Confer regarding opinion for collar for Bank of 
America. 


.50 hrs. 


125.00 
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Quellos Group, IjLC 


January 9, 2001 
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11/20/00 P. A. Eisenberg 


Review Opinion. 

.25 hrs. 


115.00 


11/20/00 E. A. Smith 


Follow up with Peter Eisenberg's giving opinion to 
Iietna Phillips for banks . 

.25 hrs. 106.25 


11/20/00 L. M. Phillips Edit opinion letter for Platinum transaction; edit 

Member's Certificate for execution; call with 
Heather Rheiner regarding due diligence issues; 
voicemail to Chuck Hilk regarding status of 
opinion; call to Brian Hcmson regarding necessary 
documentation for execution of opinion letter; 
call with Carla Lois regarding certificate of good 
standing and claims inquiry; email to Bryan Cave 
lawyers and paralegal regarding due diligence. 

4.00 hrs. 680.00 


11/21/00 P. A. Bisenberg Opinion. 


.25 hrs. 


115.00 


11/21/00 B. A. Smith Telephone conference with C. Wilk on opinion for 

Bank Amer & HSBC; telephone conference with Lana 
Phillips on same. 

.50 hrs. 212.50 

11/21/00 L. M. Phillips Calls with Brian Hanson from Quellos regarding 

Platinum c^inion; calls to Heather Rheiner 
regarding Platinum opinion; make final edits to 
Platinum opinion; meet with P.A. Eiseiiberg to sign 
Platinum <^inion; Fedex and fcuc opinion to Brian 
Hanson . 

3.00 hrs. 510.00 


11/21/00 H. S. Rheiner 


11/22/00 B. A. Smith 


Confer regarding opinion for collar for Beoik of 
America. 

.50 hrs. 12S.00 

Review and sign opinion for Banks. 

.50 hrs. 212.50 


11/22/00 L. M. Phillips Revise opinion to HSBC; fax and Fedex revised 

opinion to Brian Hanson; calls and emails to H.S. 
Rheiner regarding membership certificates for 
Platinum and amendment to operating agreement; 
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create meniii^rship certificates representing 
interests for Bamville and EACS; draft letter to 
Raj Puri and Fedex original certificates to Raj 
Puri; email amendment to operating agreement to 
Brian Hanson to be forwarded to EACS for 
signatures; fax membership certificates to Brian 
Hanson and H.S. Rheiner. 

7.50 hrs. 1,275.00 

11/22/00 H. S. Rheiner Prepare membership certificates and amendment to 

operating agreement; review issues regarding same; 
telephone conferences with L. Phillips and C. Kilk 
regarding same. 

2.25 hrs. 562.50 

11/22/00 J. Y. Sung Research membership certificate requirements 

(Platin\im Trading Partners) . Review operating 
agreement. Telephone call(s) with National 
Corporate Research emd meeting w/ L. Phillips. 

.50 hrs. 77.50 

11/27/00 L. M. Phillips Call and email from Brian Hanson regarding 

Platinum amended operating agreement 2 md 
membership certificates. 

.50 hrs. 85.00 

11/29/00 L. M. Phillips Call with Brian Kemson regarding Platinum LLC 

membership certificates; call with Dorelle Spears 
at Paul Weiss regarding Platinum membership 
certificates and book; courier five certificates 
to D. Spears with letter; courier LLC book to 
Dorelle Spears with letter; email legend language 
for membership certificates to D. Spears; email 
Bricui Hanson regarding status of certificates and 
book. 

2.00 hrs. 340.00 

Total Hours 40.10 

Total Fees for Legal Services $ 10,650.00 
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EXPENSES AND OTHER CHARGES 

12/15/00 National Corporate Research $ 

Tax Lien and Judgment Search 
12/22/00 National Corporate Research 

Certificate of Good Standing 
Telecopier/fooc charges 
Delivery & messenger service 
Long distcuice telephone charges 

Total Expenses and Other Charges $ 


TOTAL CHARGES FOR THIS MATTER 


$ 


B, 2001 
# 682030 
C40921 


57.00 

50.00 

19.00 
45.02 

7.39 

1B6.41 


10,836.41 
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Quellos Group, LLC 
667 Madison Avenue 
New York, New York 10021 


January 9, 2001 
Invoice # 682030 
Client # C40921 
File # 121186 


CURRENT CHARGES 


REMITTANCE ADVICE 


Fees for lisgal Services 
Esqpenses and Other Charges 


$ 10,650.00 

186.41 


TOTAL CHARGES THIS INVOICE 


$ 10,836.41 
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I = Redacted by the Permanent 
Subcommittee on Investigations 


/Cobalt Trading Partners LLC 


Cash Flow Analysis as of 12/13/01 



Debits 

Credits 

Account Balance 

to HSBC 


643030 

$ 

643030 

Transfer to BanwiSe 

60,001295 



438,705 

Transfer to Cobalt for Collar Purchase 

2,44232 



136,428 

Transfer toQueQos 

130,128 



65635 

Transfer to Euram 

606,074 



5031 

Credit from Cobalt 


L743 


51,964 

Credit from Euram 


427 


5i391 

Credit from Bamville 


4238 


94,650 

Interest Earned at HSBC 


16 

$ 

9435 



1 Cobalt CheckinR Account Reconciliatioa { 


Debits 

Credits 

Account Balartce 

^^^^^^^^^^^ransfer to Cobalt for Collar Purchase 


2,44232 

$ 

2^442,282 

HSBC Interest Payment 


119 

$ 

244231 

Traitsfn to CustodW^^oUar Purchase 

23039 



1,862 

Transfer 

1,743 



119 

HSBC Monthfy Analysis Charge 

20 



99 

Transfer ftom HSBC Holding Account 


1836 


16,435 

Wire transfer to Cobalt Goldman Sachs Account 

18,485 


$ 

- 


CobaH Co»lpdy Acconot ReconeilUtion 


Account Balance 


TntHiil Custody Balance via Bamville 


S 59,96438 

$ 

59,96438 

Transfer from Cobalt Checking to Custody for Collar Purchase 


244039 


62404,37 

Equii^ Portfolio Cost 

59,96438 



244039 

CoUarCost 

244039 




Equity Portfolio Sale Proceeds (net of commission) 


66,432240 


6632,240 

Collar Unwind Proceeds 

279530 



6336,970 

Wire transfer to Cobalt Goldman Sachs Account 

63,636,970 



— 

Total Cash Available to^||H|||^^Cobalt as of V2fl3fOX, 




63,75030 

TwtKal Cash bivestment 



$ 

643030 

Net Cost of Transaction 



$ 

(549,930) 


Confidential 


Quellos Custom Strategies, LLC 
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Mary Agnes Pan 
Senior Vice President 
HSBC Bank USA 
452 Fifth Avenue 
New York, NY 10018 

November 7, 2001 

Dear Mary: 

hereby irrevocably directs and authorizes HSBC to transfer $1,200,128 from the account 
mamtone^y with HSBC, Account No. 134703472, to the account maintained by Quellos 

Custom Strate^es^^UCwim Bank of America, 

Bank of America 
ABA # 125000024 
Quellos Custom Strategies, LLC 
A/c #■■■ 

Such transfer is to be made for value November 7, 2O0l. 

HSBC hereby acknowledges that the instmctions set forth above are in connection with certain transactions 
for which it or an affiliate has received substantial consideration. HSBC hereby acknowledges and agrees 
that any failure on its part to execute the instructions set forth above may cause substantial harm for which 
subsequent performance would be an inadequate remedy. HSBC agrees that it shall be liable for all losses, 
damages or expenses direct or indirect, sustained by the undersigned resulting from any failure by HSBC to 
execute such instructions at such time and in the manner instructed, provided that HSBC shall not be liable 
for any such losses, damages or expenses to the extent HSBC’s failure to execute shall be the result of any 
actions taken, or any failure to act, by the undersigned or any party (other than HSBC) to the transactions 
referenced above, or shall be the result of any event, circumstance or cause beyond the control of HSBC 
(including, without limitation, force majeure, act of state, market or payment system disruption) that has or 
reasonably would be expected to have a material adverse effect on HSBC’s ability to execute the above 
instmctions. 

Each of the undersigned agrees that its directions and authorizations set forth herein are irrevocable and 
cannot be changed or withdrawn under any circumstances. 

This letter may be executed in counterparts, each of which shall be deemed an original, but all of which 
together shall constitute one and the same instrument. 



Page 1 of 2 
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Sincerely yours. 



= Redacted by the Permanent 
Subcommittee on Investigations 


By 


Agreed and accepted as of 
the date first above written. 

HSBC Bank USA 


By:_ 

Name: 

Title: 


Page 2 of 2 
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= Redacted by the Permanent 
Subcommittee on Investigation 


ST. LOUIS, MISSOURI 
WASHINGTON. D.C. 
KANSAS crry, Missouri 
OVERLAND PARK. KANSAS 
PHOENDC. ARIZONA 
SANTA MONICA. CALIPORNIA 
IRVINE. CALIFORNIA 


Bryan Cave llp 

24S PARK AVENUE 
HEW YORK, MEW YORK 10167 

EMPLOYER IDENTifICATION NUMBER: 43-0602162 


LONDON. ENOJU^D 
RIYADH. SAUDI MULBIA 
KUWAIT CITY. KUWAIT 
ABU OHABI. UNITED ARAB EMIRATES 
DUBAI. UNITED ARAB EMIRATES 
HONG KONG 

ASSOCIATED OFFICE IN SHANGHAI 


I^.ChudcWmc 
Quellos Group, LLC 
601 Union Street - 56tii Floor 
Seattle, Washington 98101 


January 17, 2002 


OFN; C40921/1 19584 


ON ACCOUNT OF PROFESSIONAL SERVICES AND 
ADVICE rendered in connection with the POINTS transaction (the 
"Transaction”) including (I) various conferences wkh r^resentativcs of 
Quellos concerning the Transaction; (ii) a review of tiie United Stales 
Federal income tax issues involved with tire Transaction induding a 
substantive analysis of the Transaction under the Internal Revenue Code 
(“Code”) and Treasury Regulations, and case law pertaining to 
paitna sh^s; (iii) fectual due diligence, meetings arxl discussions with Mr. 
mHp, his counsel and representatives of Cellos; (iv) the preparation of 
revised drafts of a proposed tax opinion f'OpinicHi”); (v) researdi in 
connection with tire Transaction including (a) a review of pending legislation 
and regulatory changes and tiieir impact on the C^inkm and (b) a review of 
recent case develop ments and tiieir impact on the Opinion; (vi) discussions 
vrith Mr. counsel regarding an engagement letter and the 

preparation thereof; ( vii) th e preparation and revision of Investor 
Representations for (viii) the negotiaticm of the final version of 

the Opinion and tire rendering tiiereof, (ix) numerous tel^hone 
ccmversations, conferences and conference calls in connection with the 
foregoing, and (x) other miscellaneous services and advice $74,033.75 


TO DISBURSEMQENTS incurred and recorded to date in 
connection with the foregoing: 

Long Distance Telephone Charges 
Copying Expenses 
Word Processing Charges 
Facsimile Charges 
Postage 

Staff Overtime, Conference 
Meals and Travel Expenses 

TOTAL DUE $74.461.29 


$93.17 

83.60 

90.00 

58.00 
5.85 

96.92 427.54 


INVOICE DUE UPON RECEIPT 


akASl UtS I WN -H EJW n j TO E ' roglCe W IT H PAVMtN t ' IN t HCfflClgS E D 'Ey JVagP E AWD ~ K«ir r C 

BRYAN CAVE LLP. 24S PARK AVENUE. NEW YORK. NY 10167 
OR WIRE TRANSFER FUNDS TO THE BANK OF NEW YORK, ROUTING #021000018. ACCOUNT #6302197634 
PLEASE INCLUDE REFERENCE TO INVOKE NUNCER. THANK YOU. 


293136.01 
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MEMO FROM JEFFREY S. CHAVKIN 
partner 


TO; 

Chuck Wllk 

DATE: 

January 17, 2002 

RE: 

BHBtll95S4) 


I hope you had a good holiday seasoa As you know, we have rendered the Schein 
Opinion and, accordingly, I enclose herewMi a statement for our unbilled time and 
disbuisem^ts on this matter. 

You may recall that when we had our conference call in early November, we indicated 
that we had approximately $22,000 of unbilled time on the Schein matter at that time and that 
we estimated that it would take approximately $50,000 more to conclude the matter. As you 
can see fiom the enclosed statement, our final bill is very close to the estimate. 

As I mentioned at one point last year, we have some unbilled time relating to a 
proposed transaction involving life insurance which, I believe, related to the chairman of Cosco. 
I would appreciate your letting me know whether this transaction is still alive. 

Please let me know when you next plan to be in New York as Betsy and I would like to 
have ditmer with you and Larry. We have enjoyed wotkmg with you on dtis matter and look 
forward to working with you on another transaction in the near future. 


J.S.C. 


cc: Elfeabeth Smith 


Bryan Cave LLP 
Z4S Park Avenue 
New York, New York 10167-0034 
Direct Nuaiber: (Z1Z) 69Z-1861 facsiwile: (Z1Z) 69Z-1900 
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Dymmic Profitability 

B Tcl D TeI f TgI h 



D 

B 

B 

$ 

120,022,432 

59,964,098 
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53 
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54 
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El 
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- 

B 
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1^ 
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lEII 


m 


1 
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i 

j 
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1 





tedP&L’ 
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Projected P&L^ 
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44,973,074 
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(4,242,289) 

-6.61% 
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-6.61% 
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-7.06% 


-7.06% 
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Dynamic Profitability 
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1 
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B 
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S4 
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8 
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9 
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Q 
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B 
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1 
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I 

m 
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la 

- 



- 


- 



- 


(1,801,750) 



(1,801,750) 


(4,242,289) 



(4,242,289) 

EH 





13 





E3 

-6.61% 



-6.61% 

iO 
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m 

(1,201,167) 











1432 














1433 


Dynamic Profitability 
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@ 
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m 
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gg 
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Dynamic Profitability 
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Dynamic Profitability 
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Dynami: Profitability 
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Dynamic Profitabaity 
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$ 

65,960,508 



59,964,098 


59,964,098 


59,964,098 

m 


- 


2,998,205 


5,996,410 



24.00% 


24.00% 


24.00% 

m 

$ 

- 

$ 

719,569 

$ 

1,439,138 

m 







m 







m 







m 







m 

$ 

789,773,779 

$ 

794,917,082 

$ 

799,891,153 

m 


77^155,559 


772,155,559 


772,155,559 

m 


17,618,220 


22,761,523 


27,735,594 

m 


24.00% 


24.00% 


24.00% 

m 

$ 

4,228,373 

$ 

5,462,765 

$ 

6,656,542 

Ea 







m 







m 

$ 

59,964,098 

$ 

62,962303 

$ 

65,960,508 

E3 


789,773,779 


794,917,082 


799,891,153 

la 


(729,809,681) 


(731,954,778) 


(733,930,644) 

m 


24.00% 


24.00% 


24.00% 

m 

1 $ (175,154,323) 

$ (175,669,147) 

$ (176,143,355) 
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AV 1 

r AX 

m 

AZ 




Quellos Custom Strategies, LLC 

$ 63,519,969 

$ 

63319,969 

57,523360 


57323,560 

5,996,410 


5,9%,410 

24.00% 


24.00% 

$ 1 , 439,138 

_$ 

1 , 439,138 

$ 65,960308 

$ 

65,960,508 

59,964,098 


59,964,098 

5,9%,410 


5,996,410 

24.00% 


24.00% 

$ 1 , 439,138 

$ 

1 , 439,138 

$ 804,516386 

$ 

808,674,298 

77^155,559 


772,155359 

32,361,027 


36318,739 

24.00% 


24.00% 

$ 7 , 766,647 

$ 

8 , 764,497 

$ 65,960308 

$ 

65,960,508 

804316386 


808,674,298 

(738,556,078) 


(742,713,790) 

24.00% 


24.00% 

$( 177 , 253 , 459 ) 

$ 

( 178 , 251 , 310 ) 
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Use Knock'ont Values? 


B| 


Call Strike:[_ 
Stock Move: 


o 

a 

fQ 

10 

20 

30 

- 7 : 29 % 

-7^4% 

-7.18% 

-7.26% 

-7.22% 

-7.17% 

EO 

35 

-7.15% 

-7.14% 

m 

40 

-7.11% 

-7.11% 

Ea 

45 

-7.08% 

-7.08% 

EQ 

50 

-7.05% 

-7.05% 

ES 

51 

-7.04% 

-7.04% 

m 

53 

-7.03% 

-7.03% 

wa 

54 

-7.02X 

-7.02% 

i 

m 

m 

Unwind vs Initial Cost Diffeienttals 

Stock Move: 

-40 

-35 

m 

10 

-0.23% 

7.06% 7.06% 7.06% -0.20% 7.06% 7.06% 


20 

-0.17% 

7.06% 7.06% 7.06% -0.16% 7.06% 7.06% 

laa 

30 

-0.11% 

7.06% 7.06% 7.06% -0.11% 7.06% 7.06% 

1^ 

35 

-0.08% 

7.06% 7,06% 7.06% 45.08% 7.06% 7.06% 


40 

•0.05% 

7.06% 7.06% 7.06% 45.05% 7.06% 7.06% 

E3 

45 

-0.02% 

7.06% 7.06% 7.06% 45.02% 7,06% 7.06% 

m 

50 

0.01% 

7.06% 7.06% 7,06% 0.01% 7.06% 7.06% 

m 

51 

0.02% 

7.06% 7.06% 7.06% 0.02% 7.06% 7.06% 

m 

53 

0.04% 

7.06% 7.06% 7.06% 0.04% 7.06% 7.06% 

Eil 

54 

0.04% 

7.06% 7.06% 7.06% 0.04% 7.06% 7.05% 
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7 

-30 


-25 


-20 


-15 


8 

-7.17% 


-6.98% 


-6^2% 


-6.07% 



-7.18% 


-7.05% 


-6.77% 


-6.28% 



-7.16% 


-7.10% 


-6.93% 


-655% 



-7.14% 


-7.11% 


-7JOO% 


-6.70% 



-7.11% 


-7.10% 


-7.05% 


-656% 



-7.08% 


-7.08% 


-7.07% 


-6.99% 



-7.05S 


-7.05% 


-7.05% 


-7.04% 



-7.04% 


-7.04% 


-7.04% 


-7.04% 



-7.03% 


-7.03% 


-7.03% 


-7.03% 



-7.02% 

-7.02% 


-7.02% 


-7.02% 












-30 


-25 


-20 


-15 



7.06% -0.11% 7.06% 7.06% 7.06% 

0.09% 

7.06% 7.06% 7.06% 

0.44% 

7.06% 7.06% 7.06% 

0.99% 

7.06% 


7.06% -0.11% 7.06% 7.06% 

7.06% 

0.01% 

7.06% 7.06% 7.06% 

0.29% 

7.06% 7.06% 7.06% 

0.78% 

7.06% 


7.06% -0.10% 7.06% 7.06% 

7.06% 

-0.04% 7.06% 7.06% 7.06% 

0.13% 

7.06% 7.06% 7.06% 

0.51% 

7.06% 


7.06% -0.08% 7.06% 7.06% 7.06% 

-0.05% 7.06% 7.06% 7.06% 

0.06% 

7.06% 7.06% 7.06% 

0.36% 

7.06% 


7.06% -0.05% 7.06% 7.06% 7.06% 

-0.04% 7.06% 7.06% 7.06% 

0.01% 

7.06% 7.06% 7.06% 

0.21% 

7.06% 


7.06% -0.02% 7.06% 7.06% 

7.06% 1-0.02% 7.06% 7.06% 7.06% -0.01% 7.06% 7.06% 7.06% 

0.08% 

7.06% 


7.06% 0.01% 7.06% 7.06% 7.06% 

0.01% 

7.06% 7.06% 7.06% 

0.01% 

7.06% 7.06% 7.06% 

0.02% 

7.06% 


7.06% 0.02% 7.06% 7.06% 7.06% 

0,02% 

7.06% 7.06% 7.06% 

0,02% 

7.06% 7.06% 7.06% 

0.02% 

7.06% 


7.06% 0.04% 7.06% 7.06% 

7.06% 

0.04% 

7.06% 7.06% 7.06% 

0,04% 

7.06% 7.06% 7.06% 

0.04% 

7.06% 


7.06% 0.04% 7.06% 7.06% 7.06% 

0.04% 

7.06% 7.06% 7.06% 

0.04% 

7.06% 7.06% 7.06% 

0.04% 

7.06% 
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10 % Loss Hurdle 


BH I ^ 


BK 1 


BE 


BF 


BG 


BJ 


BL 


BM 


a 

-35 




-30 




-25 

D 

$4,360,207 

$0 

$0 

$0 

$4,306,612 

$0 

$0 

$0 

$4,189,636 

B 

$4,338,211 

$0 

$0 

$0 

K310381 

$0 

$0 

$0 

$4,234,147 

Em 

$4,308,293 

$0 

$0 

$0 

$4399,860 

$0 

$0 

$0 

$4,265354 

Ea 

$4,290,850 

$0 

$0 

$0 

$4,287,870 

$0 

$0 

$0 

$4,270,931 

Em 

$4,272331 

$0 

$0 

$0 

$4,271,990 

$0 

$0 

$0 

$4,266,719 

m 

$4,253,911 

$0 

$0 

$0 

$4,253,892 

$0 

$0 

$0 

$4,253,347 

EO 

$4,235,258 

$0 

$0 

$0 

$4,235,258 

$0 

$0 

$0 

$4,235,257 

Em 

$4,227,768 

$0 

$0 

$0 

$4,227,768 

$0 

$0 

$0 

$4,227,768 

Em 

$4,220,244 

$0 

$0 

$0 

$4,220,244 

$0 

$0 

$0 

$4,220,244 

Em 

$4,216,481 

$0 

$0 

$0 

$4,216,481 

$0 

$0 

$0 



-35 


-30 


-25 


($117,918) 

($95,922) 

($66,001) 


$4,242,289 

$4,24^289 

$ 4 , 24^289 


$ 4 , 24^289 

$4,242,289 

$4,242,289 


$4,242,289 

$4,242,289 

$4,242,289 


($64323) 

($68,092) 

($57372) 


$4,242,289 

$4,242,289 

$4,242,289 


$4,242,289 

$4,242,289 

$4,242,289 


$4,242,289 

$4342,289 

$4342,289 


$52,653 

$8,142 

($23,265) 


($48361) 

($30,242) 

($11,623) 


$4,242,289 

$4,242,289 

$4,242289 


$4,242289 

$4,242289 

$4,242289 


$4,242,289 

$4,242289 

$4,242289 


($45,581) 

($29,702) 

($11,603) 


$4,242289 

$4,242289 

$4,242289 


$4,242,289 

$4,242,289 

$4,242,289 


$4,242289 

$4,242289 

$4,242289 


($28,642) 

($24,430) 

($11,058) 


$7,031 

$li521 

$22,044 


$4,242289 

$4,242289 

$4,242289 


$4,242289 

$4,242289 

$4,242289 


$4,242,289 

$4,242289 

$4,242289 


$7,031 

$14321 

$22044 


$4,242289 

$4,242289 

$4,242289 


$4,242289 

$4,242,289 

$4,242289 


$4,242289 

$4,242289 

$4,242289 


$7,032 

$14,521 

$22044 


$25,808 $1,242289 $4,242289 $4,242,289 $25,808 $4,242,289 $4,242289 $4,242289 


$25,808 
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m 


BN 

1 BO 

1 BP 

1 BQ 

BR 

1 BS 

[ FT 

1 BU 

BV 1 






-20 




-15 


$0 

$0 

$0 

$3,977,178 

$0 

$0 

$0 

$3,646,373 

$0 

$0 

$0 

$0 

$4,068,770 

$0 

$0 

$0 

$3,773,808 

$0 

$0 

$0 

$0 

$4,164,138 

$0 

$0 

$0 

$3,934,917 

$0 

$0 

$0 

$0 

$4,205,895 

$0 

$0 

$0 

$4,026,348 

$0 

$0 

$0 

$0 

$4,235,908 

$0 

$0 

$0 

$4,118,688 

$0 

$0 

$0 

$0 

$4,246,260 

$0 

$0 

$0 

$4,196,852 

$0 

$0 

$0 

$0 

$4,235,142 

$0 

$0 

$0 

$4,230,880 

$0 

$0 

$0 

$0 

$4,227,767 

$0 

$0 

$0 

$4,227,549 

$0 

$0 

$0 

$0 

$4,220,244 

$0 

$0 

$0 

$4,220,244 

$0 

$0 

$0 

$0 

$4,216,481 

$0 

$0 

$0 

$4,216,481 

$0 




-20 




-15 


$4,242,289 

$4,242289 

$4,242,289 

$265,111 

$4,242289 

$4,242,289 

$4,242,289 

$595,916 

$4,242289 

$4,242289 

$4,242,289 

$4,242289 

$173,519 

$4,242,289 

$4,242289 

$4,242,289 

$468,481 

$4,242289 

$4242,289 

$4,242289 

$4,242289 

$78,151 

$4,242289 

$4,242289 

$4,242,289 

$307,372 

$4,242289 

$4242,289 

$4,242289 

$4,242289 

$36,394 

$4,242289 

$4,242289 

$4,242,289 

$215,940 

$4,242,289 

$4,242289 

$4,242289 

$4,242289 

$6,380 

$4,242289 

$4,242289 

$4,242,289 

$123,601 

$4,242289 

$4,242,289 

$4,242,289 

$4,242,289 

($3,971) 

$4,242289 

$4,242,289 

$4,242289 

$45,437 

$4,242289 

$4,242,289 

$4,242,289 

$4,242,289 

$7,147 

$4,242289 

$4,242289 

$4,242,289 

$11,409 

$4,242289 

$4,242289 

$4,242,289 

$4,242289 

$14,522 

$4,242289 

$4,242289 

$4,242289 

$14,740 

$4,242289 

$4,242,289 

$4,242289 

$4,242289 

$22,044 

$4,242289 

$4,242,289 

$4,242,289 

$22044 

$4,242289 

$4,242,289 

$4,242289 

$4,242289 

$25,808 

K242,289 

$4,242,289 

$4,242,289 

$25,808 

$4,242289 
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-10 




-5 



$0 

$0 

$3,194,165 

$0 

$0 

$0 

$2,640,863 

$0 

$0 

$0 

$0 

$3,328,076 

$0 

$0 

$0 

$2,743,317 

$0 

$0 

$0 

$0 

$3,522,280 

$0 

$0 

$0 

$2,910,758 

$0 

$0 


$3,651,629 

$3,808,702 


$3,035,991 

$3,208,032 


$0 $0 

$0 $0 

$0 $0 

$4,173,051 $0 $0 $0 $3,833,003 

$4,214,881 $0 $0 $0 $4,026,987 

$4,220,221 $0 $0 $0 $4,200,743 

$0 $0 

$0 $0 

$0 $0 

$0 $0 


$0 $0 

-10 -5 

$4,242,289 $4,242,289 
$4,242,289 $4,24^289 
$4,242,289 $4,242,289 

$1,048,124 $4,242,289 $4,24^289 $4,242,289 $1,601,426 

$914,213 $4,242,289 $4,242,289 $4,242,289 $1,498,972 

$720,009 $4,242,289 $4,24^289 $4,242,289 $1,331,531 

$4,242289 $4,242289 
$4,242289 $4,242289 
$4,242,289 $4^42289 

$4,242,289 $4,242,289 
$4,242,289 $4,242,289 
$4,242,289 $4,242,289 

$590,659 $4,242,289 $4,24^289 $4,242289 $1,206,298 

$433,587 $4,242,289 $4,242,289 $4,242,289 $1,034,257 

$249,083 $4,242,289 $4,242289 $4,242289 $785,968 

$4,242,289 $4,242289 
$4,242,289 $4,242289 
$4,242,289 $4,242289 

$4,242,289 $4,24^289 
$4,242,289 $4,242,289 
$4,24i289 $4,242,289 

$69,238 $4,242,289 K242289 $4,242,289 $409,286 

$27,408 $4,242289 $4,242289 $4,242,289 $215,302 

$22,068 $4,242289 $4,242289 $4,242289 $41,546 

$4,242289 $4,242289 
$4,242289 $4,242289 
$4,242289 $4,242289 

K242,289 $4,24i289 

$25,808 $4,242,289 $4,242289 $4,242,289 $25,808 

$4,242289 $4,242289 
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10% Loss Hunfle 


CT 


Hat 1 

$0 

$^025,092 

$0 

$2,m,732 

$0 

$^144,051 

$0 

$2,212,868 

$0 

$^317,772 

$0 

$2,49 Z 274 

$0 

$2,838,859 

so 

©,101,577 

$0 

$3,559,948 

$0 

K 216,481 

Flat 

$4,242,289 

$^217,1% 

$4,242,289 

$2,178,557 

$4,242,289 

$2,098,237 

$4,242,289 

$2,029,421 

$4,242,289 

$1,924,517 

$4,242,289 

$1,750,015 

$4,242,289 

$1,403,430 

$4,242,289 

$1,140,712 

$4,242,289 

$682,341 

$4,242,289 

$25,808 

— 


Quellos Custom Strategies, LLC| 
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Profit Matrix 


A 

Cobalt Trading Partners LLC 

Projected Net Investment Gain/(Loss) Scenarios 
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Pro& Matrix 


11/7/2001 


- 20 . 00 % 

-15.00% 

- 10 . 00 % 

-5.00% 

0 . 00 % 

5.00% 

10 . 00 % 

15.00% 

20 . 00 % 

25.00% 


The matrix details the estimated total net gain/(loss). 

The total stnicturing fees are $1,801,750 

IThe matrix is based on an original basket price of $59,964,098 and an original collar price of $2,440,539. 

jCoBar unwind vahutkiw arc baaed on (orwcrd interat ntea m NoTesiber^, 20(n. Actual i n meal mm upon unwu^ may tUffa cauang the adual net nveatmenl gBm/(bac) to vary. 


[The total fees are approximately $1,500,000 million 
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Profit Matrix 


C|P|E|F|G|H|1|J 

1_ 

_2. 

4 


5 j Days Into Trade 


B 

10 

20 

30 

35 

40 

45 

50 

51 

B 


33/27/4)1 

12/07fil 

IlflTJDl 

12/17/01 

12 / 22 /n 

12/27/01 

12/2^1 

El 

(4,073345) 

(4,147,237) 

(4,220,929) 

(4,250,793) 

(4,268,993) 

(4,269,830) 

(4,255,841) 

(4,252458) 

El 

(3,783,793) 

(3,893,387) 

(4,031343) 

(4,108,845) 

(4,184,210) 

(4,241,459) 

(4,255,029) 

(4,252344) 

fSI 

(3,367,709) 

(3,486,272) 

(3,661,679) 

(3,780,059) 

(3,924,040) 

(4,(»9376) 

(4,230,409) 

(4,243,223) 

EQ 

(2,837,917) 

(2,926,801) 

(3,079,291) 

(3,197309) 

(3,364,461) 

(3,611,397) 

(3,^7,949) 

(4,078,199) 

IH 

(2,229,191) 

(2253,037) 

(2316356) 

(2377,326) 

(2,476374) 

(2,653,026) 

(3,038351) 

(3,177318) 

m 

(1,588,830) 

(1328,658) 

(1,464,021) 

(1,429,074) 

(1,391,285) 

(1,348,704) 

(1,295,608) 

(1,282,263) 

EH 

(%4,583) 

(8223®) 

(633,109) 

(504,974) 

(334,019) 

(78,217) 

401,162 

562709 

m 

(394,929) 

(190,383) 

85,893 

271,382 

512015 

846,244 

1,347,853 

1,473,938 

m 

95,865 

335,210 

646,754 

844,378 

1,081,939 

1,366,726 

1,664,330 

1,7(«,478 

m 

498,003 

744,790 

1,046,289 

1,221,915 

1,411,976 

1,600,197 

1,729,766 

1,740,451 


22 


30 

iL 

ii 

ii 

ii 

35 

36 
49 
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Unwinds 
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$ 59 , 964^8 

54 

100 Put /no Call 

NET UNWIND VALUES (Pre-Tax) 
10 


$57,378,124 
$57,390,368 
$57,427,736 
$57317,188 
$57,69^304 
$57,982,055 
$58,398,140 
$58,927,932 


$59,536,657 


$60,177,018 
$60,801,265 
$61,370,919 
$61,861,714 
$62,263,852 


10 

10 

NET UNWIND PERCENTAGE P/L: Period 
10 


-4.31% 

-4.29% 

-423% 

-4.08% 

-3.79% 

-3.31% 

-261% 

-1.73% 

-0.71% 

0.36% 

1.40% 

235% 

3.16% 

3.84% 


NET UNWIND PERCENTAGE P/L: Annual 
10 


-79.99% 


20 


$57,409,172 

$57,413,426 

$57,431,339 

$57,486,642 

$57,618,611 

$57,872462 

$58,279,576 

$58,839,047 


30 35 


$57,442302 $57,459,186 
$57,442912 $57,459,296 
$57,447,476 $57,460,643 
$57,469,644 $57,470,341 
$57344,920 $57315,055 
$57,734,305 $57,657,004 
$58,104,169 $57,985,789 


$58386357 


$59,512812 $59,449,292 


$60,237,190 $60301,828 


$60,943,288 

$61,575,466 

$62,101,058 

$62,510,638 


$61,132,739 

$61,851,741 

$62,412603 

$62812137 


$58368,239 


$59,388322 


$60,336,775 

$61,260374 

$62037,230 

$62,610,227 

$62,987,763 


20 

30 

40 

20 

30 

35 

20 

30 

35 

-4.26% 

-4.21% 

-4.18% 

-4.25% 

A.20% 

-4.18% 

-4.22% 

-4.20% 

-4.17% 

-4.13% 

-4.16% 

-4.16% 

-3.91% 

-4.03% 

-4.08% 

-3.49% 

-3.72% 

-3.85% 

-281% 

-3.10% 

-3.30% 

-138% 

-213% 

-2.33% 

-0.75% 

-0.86% 

-0.96% 

0.46% 

0.56% 

0.62% 

1.63% 

1.95% 

216% 

2.69% 

3.15% 

3.46% 

3.56% 

4.08% 

4.41% 

4.25% 

i.75% 

5.04% 

20 

30 

35 

-54.83% 

-40.71% 

-35.92% 
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Unwinds 



H 

I 

_ j 

K 


1 


2 

3 






4 


Collar Unwind Volatilites 

Hand 



5 

Pnt 

50.250% 




6 

Cal 

50500% 




B 

B 


"Knock-Out* Region - K-O Values Used? 



No 

11 

40 

45 

50 

51 

53 

m 

$57,476,116 

$57,493,056 

$57,510,001 

$57,513,390 

$57,520,170 

EO 

$57,476,122 

$57,493,056 

$57,510,001 

$57313,390 

$57,520,170 

m 

$57,476,294 

$57,493,059 

$57,510,001 

$57313,390 

$57,520,170 

Ea 

$57,478,670 

$57,493,192 

$57,510,001 

$57313,390 

$57,520,170 

EEl 

$57,496,855 

$57,496,019 

$57,510,007 

$57,513,390 

$57,521,170 

m 

$57,581,638 

$57,524,389 

$57,510,820 

$57,513304 

$57320,170 


$57,841,808 

$57,676,272 

$57,535,439 

$57322,625 

$57,520,180 

kU 

$58,401,387 

$58,154,451 

$57,777,900 

$57,687,649 

$57335,155 

Ei^i 

$59,289,474 

$59,112,822 

$58,727,297 

$58,588,330 

$58,150,969 

E^ 

$60,374,563 

$60,417,144 

$60,470,240 

$60,483,585 

$60,514,695 

fcSi] 

$61,431,830 

$61,687,631 

$62,167,011 

$62,328,558 

$62,822,634 


$62,277,864 

$62,6U092 

$63,113,702 

$63,239,786 

$63,482,334 

►>1 

$62,847,787 

$63,13^575 

$63,430,178 

$63,474,326 

$63,516,003 


$63,177,825 

$63,366,045 

$63,495,615 

$63,506,300 

$63316,240 

ly 

50 

60 

70 

71 

73 


40 

45 

50 

51 

53 







ia 






Ei 

40 

45 

50 

51 

53 


,4.15% 

4.12% 

4.09% 

4.09% 

4.08% 

Ea 

4.15% 

4.12% 

4.09% 

4.09% 

4.08% 

El 

4.15% 

4.12% 


4.09% 

4.08% 

Ba 

4.14% 

4.12% 

4.09% 

4.09% 

4.08% 

Ea 

4.11% 

4.12% 


4.09% 

4.(»% 

Ei 

-3.97% 

4.07% 

4.09% 

4.09% 

4.08% 

E3 

-3.54% 

-3.82% 


4.07% 

4.(B% 


-2.61% 

-3.02% 

-3.65% 

-3.80% 

4.05% 



-1.42% 

-2.06% 

-229% 

-3.02% 

1^ 


0.76% 

0.84% 

0.87% 

0.92% 

m 

2.45% 

2.87% 

3.67% 

3.94% 

4.77% 

m 

3.86% 

4.42% 

5.25% 

5.46% 

5.87% 

m 

4.81% 

528% 

5.78% 

5.85% 

5.92% 

m 

5.36% 

5.67% 

5.89% 

5.91% 

5.92% 

m 






m 






m 

40 

45 

50 

51 

53 

m 

-29.09% 

-28.92% 

-26.28% 

-25.82% 

-24.92% 
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Unwinds 


■1 

i__j 

1 s 

1 T 1 

1 u 

1 V 1 

1 w i 

1 X 

D 

m 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 


D 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

D 

m 



7-Dec-Ol 

12-Dec-Ol 

17-Dec-Ol 

22-Dec-Ol 

27-Dec-Ol 

28-Dec-Ol 

30-Dec-01 

B 

0.0658 

0.0521 

0.0384 

0.0247 

0.0110 

0.0082 

0.0027 

D 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

2.0636% 

m 

30 

35 

«) 

45 

50 

51 

53 





39.95 


39.98 

39.99 

Bl 

34.87 

34.89 

34.92 

34.95 

34.98 

34.98 

34.99 

m 

29.87 

29.90 

29.92 

29.95 

29.98 

29.98 

29.99 

EO 

. 24.92 

24.91 

24.93 

24.95 

24.98 

24.98 

24.99 

EO 

20.06 

20.00 

19.% 

19.95 

19.98 

19,98 

19.99 

m 

15.46 

15.27 

15.11 

15.00 

14.98 

14.98 

14.99 

m 

11.31 

10.% 

10.61 

10.27 

10.02 

10.00 

9.99 

m 

7.81 

7.32 

6.78 

6.16 

5.43 

5.27 

5.02 

B 

5.07 

452 

3.88 

3.12 

2.09 

1.81 

l.(B 

B 

3.09 

2.56 

1.98 

1.31 

0.51 

0.34 

0.03 

Ril 

1.77 

154 

0.90 

0.45 

0.08 

0.03 

0.00 

m 

0.96 

0.65 

0.36 

0.13 

0.01 

0.00 

0.00 


0.49 

059 

0.13 

0.03 

0.00 

0.00 

0.00 

ts 

0.24 

0.12 

0.04 

0.01 

0.00 

0,00 

0.00 

B 

m 

B 

Ei 

m 









-3.889442591 

-4.388907003 

-5.133368118 

-6.427935791 

-9.680155004 

-11.186513% 

-19.40621159 

Km 

-3.268249643 

-3.690746402 

-4.320035631 

-5.413531955 

-8.15854925 

-9.429514975 

-16.36300008 

m 

-2.693114806 

-3.044350648 

-3.567007365 

-4.474340698 

-6.749762365 

-7.802788 

-13.54542631 

gg 

-2.157677082 

-2.442570597 

-2.865954822 

-3.599974556 

-5.438213152 

-6.288341417 

-10.92232788 

la 

-1.656808541 

-1.879642955 

-2.210163965 

-2.782(B9654 

-4.211340798 

-4.871671251 

-8.468583178 

B 

-1.186314868 

-1.350853716 

-1.594143144 

-2.013746703 

-3.058871372 

-3.540914183 

-6.163644325 


-0.742721633 

-0.852297961 

-1.013343266 

-1.289361984 

-1.972294294 

-2.286243047 

-3.99049017 

m 

-0.32311843 

-0.380704672 

-0.463953711 

-0.604152822 

-0.944480551 

-1.099425964 

-1.93486%83 


0.074956969 0.066693452 0.057249331 0.045901582 0.030601054 0.02650129 0.015300527 


m 

0.453606152 

0.492258395 

0.553017486 

0.664233109 

0.958098346 

1.097482912 

1.87029511 


0.814637238 

0.898022306 

1.025718137 

1.253794403 

1.842440287 

Z118633027 

3.638978992 

n 

1.15%1709 

1.285746187 

1.47740279 

1.817144142 

2.687464895 

3.0943833% 

5.3290ffl209 

Ea 

1.489912417 

1.656966088 

1.909860887 

2.356514153 

3.496519912 

4.028599661 

6.947138242 

m 

1.806722478 

2.013029858 

2.324662626 

2.873862817 

4.272542907 

4.924673832 

8.499184233 


43 


44 

45 

46 


-4.018295805 -4.503554991 -5.231781385 -6306841947 -9.732759108 -11.23207045 -19.43251364 

-3.397102857 -3.805394389 -4.418448898 -5.492438111 -8.211153354 -9.475071466 -16.38930213 
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Umvii^ls 


Y 

z 

AA i 

AB 

1 AC 1 

AD 

31-Dec-Ol 

0.0000 

54 


CALLS 

10 

20 

30 

35 


60 



0.00 

0.00 


65 

0.01 

0.00 

0.00 

0.00 

30 

70 

0.03 

0.01 

0.00 

0.00 

25 

75 

0.08 

0.03 

0.01 

0.00 

20 

80 

0.23 

0.11 

0.03 

0.01 

15 

85 

0.55 

0.30 

0.11 

0.05 

10 

90 

1.12 

0.71 

0.34 

0.19 

5 

95 

2.07 

1.47 

0.87 

0.58 

0 

100 

3.46 

2.69 

1.85 

1.41 

0 

105 

5.37 

4.48 

3.45 

2.87 

0 

110 

7.81 

6.86 

5.75 

5.11 

0 

115 

10.77 

9.82 

8.74 

8.12 

0 

120 

14.18 

13.30 

12.33 

11.81 

0 

125 

17.99 

17.22 

16.42 

16.01 


CaUdl 

60 

CalIvol:[ 

-3.355138592 

50.500% 

-3.843116048 

-4.605566937 

-5.19382413 


65 

-2.89862839 

-3.323793275 

-3.987449201 

-4.499119769 


70 

-2.475965%! 

-2.842975488 

-3.415161566 

-3.855923993 


75 

-2.082476652 

-2.395344838 

-2.882374524 

-3.257123052 


80 

-1.714391986 

-1.976614329 

-2.38398553 

-2.6%98218 


85 

-1.368629591 

-1S83277476 

-1.915821033 

-2.17081071 


90 

-1.042636133 

-1.21242%27 

-1.474423805 

-1.674723053 


95 

-0.734272775 

-0.861637656 

-1.056897845 

-1.2(B464384 


100 

-0.441730046 

-0.528843118 

-0.660793117 

-0.760281103 


105 

-0.163463501 

-0.212289068 

-0.284018434 

-0.336822916 


110 

0.101855631 

0.089536098 

0.075225369 

0.066932262 


115 

0.355378827 

0.377942291 

0.418497399 

0.45OT6719 


120 

0.598110473 

0.654072092 

0.747157601 

0.822118897 


125 

0.830931894 

0.918928092 

1.0623992% 

1.176419975 


CaUd2 

60 

65 


-3.530474669 

-3.073964467 


-3.997245063 -4.735061211 -5.309042505 
-3.477922291 -4.116943476 -4.614338144 
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AE 1 

AF f 

AG 1 

AH 1 

AI 

40 

45 

50 

51 

53 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.08 

0.01 

0.00 

0.00 

0.00 

0.31 

0.10 

0.00 

0.00 

0.00 


0.47 

0.08 

0.03 

0.00 

2.23 

1.48 

0.60 

0.40 

0.05 

4.38 

331 

2.33 

2.02 

1.16 

7.43 

6.64 

5.68 

5.47 

5.06 

11.25 

10.68 

10.15 

10.08 

10.01 

15.61 

15.26 

15.04 

15.02 

15.01 


- 6.071141405 

- 5.261835316 

- 4.512534913 

- 3.814952928 

- 3.162408559 

- 2.549437347 

- 1.971512716 

- 1.424842911 

- 0 . 906220(»2 

- 0.412906224 

0.057454324 

0.506902914 

0.93722013 

1.349968395 


- 7.597635884 

-6588253849 

- 5.653712054 

- 4.783674457 

- 3.969808639 

- 3.205299217 

- 2.484500562 

- 1.802683524 

- 1.155847212 

- 0.540576732 

0.046065942 

0.606626821 

1.143326684 

1.658114215 


- 11.43484211 

- 9.920769059 

- 8.518956366 

- 7.213899971 

- 5.993101243 

- 4.846337111 

- 3.765139128 

- 2.742413572 

- 1.772159103 

- 0.849253383 

0.030710628 

0.871551946 

1.67660174 

2448783038 


- 13.21268374 

- 11.46438277 

- 9.845708897 

- 8 . 33875 ^!^ 

- 6 . 9 ZI 102627 

- 5.604933466 

-4356473573 

- 3.175531822 

- 2.055178465 

- 0.989498733 

0 . 0265%184 

0.997516107 

1 . 92710^37 

2 . 818745 W 7 


- 22.91575017 

- 19.88760406 

- 17.(»397867 

- 14.47386588 

- 12.03226843 

- 9 . 7387401 © 

- 7.576344198 

-5330893085 

- 3.590384148 

- 1.744572707 

0.015355314 

1.697037951 

3.307137538 

4.851500133 


- 6.17004429 - 7 . 676934«)9 - 11.48770793 - 13.25846688 -2294218307 
- 5.360738202 - 6.667552574 - 9.973634876 - 11 . 5101©91 - 19.91403697 
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Unwinds 



B 

m 

65 

El 

70 

El 

75 

m 

80 

El 

85 

m 

90 


95 

1^ 

100 

m 

1(B 

E3I 

110 

m 

115 


120 

m 

125 

m 


El 


m 


1^ 


m 


1^ 


m 



60 

m 

65 

El 

70 

Etl 

75 

El 

80 

El 

85 

El 

90 

m 

95 

m 

100 

m 

105 

m 

110 

m 

115 

m 

120 


125 

El 

1 

m 


EE! 


ren 


ns^ 


{H} 


ilgl 
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Unwinds 




1466 




-79.84% 

-54.76% 

-40.70% -35.92% 


-79.35% 

-54.51% 

-40.65% 

-35.90% 


-78.14% 

-53.70% 

-40.37% 

-35.79% 


-75.58% 

-51.72% 

-39.41% 

-35.26% 


-70.68% 

-47.69% 

-36.94% 

-33.58% 


-61.93% 

-40.55% 

-31.84% 

-29.52% 


-47.07% 

-29.22% 

-23.05% 

-21.78% 


-22.98% 

-12.88% 

-9.96% 

-9.57% 


13.81% 

8.65% 

7.07% 

6.67% 


65.87% 

34.39% 

26.47% 

25.00% 


133.13% 

62.25% 

45.80% 

42.54% 


211.79% 

89.47% 

62.73% 

56.88% 


294.99% 

113.62% 

75.87% 

67.03% 








0.66262437 



















Collar Unwind P/L (gross of purchase premium) 





10 

20 

30 

35 


$23,840,204 

$23,871,252 

$23,904,381 

$23,921,266 


$20,854,243 

$20,877,301 

$20,906,787 

$20,923,170 


$17,893,406 

$17,897,009 

$17,913,146 

$17,926,313 


$li984,653 

$14,954,107 

$14,937,109 

$14,937,806 


$12,161,564 

$12,087,871 

$12,014,180 

$11,984,315 


$9,453,110 

$9,343,517 

$9,205,361 

$9,128,059 


$6,870,990 

$6,752427 

$6,577,020 

$6,458,640 


$4,402,577 

$4,313,693 

$4,161,203 

$4,042,884 


$2013,098 

$1,989,252 

$1,925,733 

$1,864,962 


IKSl 

|E3| 

\m\ 

Inal 

Nl 

1^1 

Ie^I 

IBS! I 

|e^| 

Ib^I 

Leis!I 
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H 

I 

~r r 

K 


-29.09% 

-28.92% 

-26.28% 

-25.82% 

-24.92% 

-29.09% 

-28.92% 

-26.a% 

-25.82% 

-24.92% 

-29.06% 

-28.92% 

-26.28% 

-25.82% 

-24.92% 

-28.88% 

-28.89% 

-26.28% 

-25.82% 

-24.92% 

-30.92% 

-28.60% 

-2658% 

-25.82% 

-24.92% 

-28.02% 

-27.06% 

-26.05% 

-25.73% 

-24.92% 

. -21.41% 

-22.01% 

-23.75% 

-24.19% 

-24.78% 

-9.81% 

-10.95% 

-14.11% 

-15.31% 

-19.06% 

6.42% 

6.30% 

6.33% 

6.37% 

650% 

24.69% 

25.84% 

30.13% 

3159% 

37.81% 

41.27% 

41.98% 

45.31% 

46.32% 

48.09% 

5351% 

51.84% 

50.71% 

50.25% 

48.63% 

61.03% 

56.45% 

51.85% 

50.80% 

48.64% 


"Knock-Out" Region - K-O Values Used? 



No 

40 

45 

50 

51 

53 

$23,938,196 

$23,955,136 

$23,972,080 

$23,975,470 

$23,98X249 

$20,939,997 

$20,956,931 

$20,973,875 

$20,977,265 

$a),984,044 

$17,941,964 

$17,958,729 

$17,975,670 

$17,979,060 

$17,985,839 

$14,946,135 

$14,960,657 

$14,977,466 

$14,980,855 

$14,987,635 

$11,966,116 

$11,965,279 

$11,979,267 

$11,982,650 

$11,989,430 

$9,052,693 

$8,995,444 

$8,981,875 

$8,984,559 

$8,991,225 

$6,314,659 

$6,149,123 

$6,008,289 

$5,995,476 

$5,993,030 

$3,876,032 

$3,629,096 

$3,252,545 

$3,162,294 

$3,009,800 

$1,765,915 

$1589,262 

$1,203,738 

$1,064,771 

$627,410 


($^ 088 , 140 ) 

($4,240,311) 

($6,668,592) 

($9,336,759) 


($1,832,338) 

($3,906,082) 

($6,383,805) 

($9,148,539) 


($1,352,959) 

($3,404,473) 

($6,086,201) 

($9,018,970) 


($1,191,412) 

($3,278,388) 

($6,042,053) 

($9,008,285) 


10 


($697,335) 

($3,035,840) 

($6,000,376) 

($8,998,344) 


11 


E^l 

i^l 
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Unwinds 


H 

M 

N 

O 1 

P 

i Q 

Wii 

-24.49% 



-2.117332352 

-2.389794829 

Eli 

-24.49% 



-1.721885385 

-1.93993716 

Ekl 

-24.49% 



-1.351969452 

-1319123415 

il!] 

-24.49% 



-1.004486846 

-1.123829663 

tu 

-24.49% 



-0.67687153 

-0.7511368 

tid 

-24.49% 



-0.366974026 

-0.398599594 


-24.49% 



-0.072975861 

-0.064149363 

m 

-24.49% 



0.206675095 

0.253979584 

i-ia 

6.46% 



0.473314222 

0.557306357 

m 

47.61% 



0.728098728 

0.847147417 

fclii 

47.61% 



0.972037994 

1.124550998 

m 

47.61% 



1.206017731 

1.390824689 

m 

47.61% 





Ea 






la 






m 




7.9014% 

Put Unwind P/L 

m 



60 

31.8571% 

31.9080% 

m 



65 

26.8824% 

26.9161% 

m 

Expiry 


70 

21.9640% 

21.9516% 

m 

54 


75 

17.1723% 

17.0675% 

m 

$23,985,639 


80 

12.6126% 

12.3630% 

m 

$20,987,434 


85 

8.4095% 

7.97^% 

m 

$17,989,230 


90 

4.6800% 

4.0712% 

Eil 

$14,991,025 


95 

1.5058% 

0.7615% 

El 

$11,992,820 


100 

-1.0821% 

-1.8904% 

fyi 

$8,994,615 


105 

-3.1047% 

-3.8997% 

Ea 

$5,996,410 


110 

-4.6229% 

-5.3417% 

m 

$2,998,205 


115 

-5.7202% 

-6,3249% 

m 

$0 


120 

-6.4861% 

-6.9642% 

m 

$0 


125 

-7.0040% 

-7.3621% 

fa 

$0 





m 

($2,998,205) 





m 

($5,996,410) 





m 

($8,994,615) 





Q] 

19 






83 


161 

162 

m 

164 


1469 


Unwinds 


■ 

K 

s 

T 

u 

V 

W 

X 

m 

-2.821968019 

-3.158998635 

-3.665420633 

-4553246854 

-6.802366469 

-7.84834449 

-1357172836 

ill 

-2.286530295 

-Z557218584 

-2.96436809 

-3.678880712 

-5.490817256 

-6.333897908 

-10.94862994 

m 

-1.785661755 

-1.994290942 

-2.308577232 

-2.86096581 

-4.263944903 

-4.917227741 

-8.49488523 

liiii 

-1.315168(«1 

-1.465501703 

-1.692556412 

-2.092652859 

-3.111475476 

-3.586470674 

-6.189946377 

iil 

-0.871574847 

-0.966945948 

-1.111756534 

-136826814 

-2.024898398 

-2.331799537 

4.016792222 

1 ^ 

-0.451971643 

-0.495352659 

-0.562366979 

-0.683058978 

-0.997084655 

-1.144982455 

-l.%1164735 

m 

-0.0538%245 

-0.047954535 

-0.041163937 

-0.033004575 

-0.02200305 

-0.0190552 

-0.011001525 

m 

0.324752939 

0.377610408 

0.454604219 

0.585326953 

0.905494241 

1.051926421 

1.843993057 


0.685784024 

0.783374319 

0.92730487 

1.174888247 

1.789836182 

2.073076537 

3.61267694 

i^ii 

1.030763876 

1.1710982 

1.378989522 

1.738237986 

2.634860791 

3.048826907 

5.302726156 

1 ^ 

1.361059203 

1.542318101 

1.811447619 

2.277607997 

3.443915808 

3.98304317 

6.92083619 

m 

m 

1.677869265 

1.898381871 

2.226249358 

2.79495666 

4.219938803 

4.879117341 

8.47288218 

m 

m 

m 

31.9631% 

31.9912% 

32.0195% 

32.0477% 

32.0760% 

32.0816% 

32.0929% 

m 

26.9642% 

26.9914% 

27.0195% 

27.0477% 

27.0760% 

27.0816% 

27.0929% 

1^ 

21.9724% 

21.9938% 

22.0198% 

22.0477% 

22.0760% 

22.0816% 

22.0929% 

EM 

17.0141% 

17.0111% 

17.0239% 

17.0480% 

17.0760% 

17.0816% 

17.0929% 

m 

12.1627% 

1Z0940% 

12.0557% 

12.0527% 

12.0760% 

12.0816% 

12.0929% 

m 

7.5618% 

75712% 

7.2095% 

7.1012% 

7.0774% 

7.0818% 

7.0929% 

m 

3.4112% 

3.0628% 

2.7082% 

2.3679% 

2.1185% 

2.0970% 

Z0930% 

KB 

-0.0935% 

-0.5805% 

-1.1238% 

-1.7454% 

-2.4727% 

-2.6269% 

-2.8821% 

m 

-2.8355% 

-3.3860% 

-4.0178% 

^.7805% 

-5.8146% 

-6.0927% 

-6.8550% 

f3 

-4.8144% 

-5.3365% 

-5.9206% 

-65926% 

-7.3910% 

-7.5648% 

-7.8681% 

Ra 

-6.1327% 

-6.5589% 

-7.0033% 

-7.4510% 

-7.8258% 

-7.8701% 

-7.9013% 

m 

-6.9461% 

-7.2520% 

-7.5383% 

-7.7738% 

-7.8946% 

-7.9000% 

-7.9014% 

m 

-7.4132% 

-7.6098% 

-7.7697% 

-7.8713% 

-7.9010% 

-7.9014% 

-7.9014% 

m 

-7.6644% 

-7.7792% 

-7.8582% 

-7.8954% 

-7.9014% 

-7.9014% 

-7.9014% 


77 


78 

_79 

_80 

81 

160 

161 

162 

163 

164 








1470 


Unwinds 


■ 

I L 

z 1 

AA 

1 ab I 

1 AC 1 

1 AD 

m 


70 

-2.651302037 

-2.997104504 

-3.54465584 

-3.971142369 

n 


75 

-2.257812729 

-2549473853 

-3.0118®798 

-3.372341427 



80 

-1.889728063 

-2.130743344 

-2513479804 

-2.812200555 

EB 


85 

-1.543965667 

-1.737406492 

-2.045315308 

-2.286029085 



90 

-1.21797221 

-1.366558643 

-1.603918® 

-1.789941428 

m 


95 

-0.909608852 

-1.015766671 

-1.18639212 

-1.32068276 

Etl 


100 

-0.617066123 

-0.682972134 

-0.790287391 

-0.875499478 

m 


105 

-0.33879^78 

-0.366418083 

-0.413512709 

-0.452041291 

151 


110 

-0.073480446 

-0.064592918 

-0.054268906 

-0.048286113 



115 

0.180042751 

0.223813275 

0.289003125 

0537518343 

m 


120 

0.422774396 

0.499943076 

0.617663327 

0.706900522 

El 

m 

l?|] 


125 

0.655595818 

0.764799076 

0.932905022 

1.0612016 

ISiSi 

m 

m 



3.8314% 

CaU Unwind P/L 




32.0986% 

60 

3.830% 

3.831% 

3.831% 

3.831% 

m 

27.0986% 

65 

3.825% 

3530% 

3.831% 

3.831% 


22.0986% 

70 

3.806% 

3.825% 

3.831% 

3.831% 

m 

17.0986% 

75 

3.747% 

3.801% 

3.826% 

3.830% 

m 

12.0986% 

80 

3.599% 

3.726% 

3.803% 

3.822% 

1^ 

7.0986% 

85 

3.285% 

3.532% 

3.720% 

3.781% 

m 

2.0986% 

90 

2.709% 

3.120% 

3.487% 

3.638% 

Eil 

-2.9014% 

95 

1.766% 

2.362% 

2.963% 

3.253% 

El 

-7.9014% 

100 

0.369% 

1.138% 

1.977% 

2.426% 

f?l 

-7.9014% 

105 

-1.540% 

-0.645% 

0.378% 

0.958% 

Kl 

-7.9014% 

110 

-3.981% 

-3.025% 

-1.918% 

-1.279% 

m 

-7.9014% 

115 

-6.934% 

-5.988% 

-4.906% 

-4.291% 


-7.9014% 

120 

-10.349% 

-9.472% 

-8.503% 

-7.977% 

m 

-7.9014% 

125 

-14.161% 

-13.391% 

-12.586% 

-12.178% 


77 


11 . 

79 

JO 

81 

ii 

160 

161 

162 

163 

164 






1471 


Unwinds 


imi 

AE 

AF 

AG 1 

AH 

AI 

Ml 

-4.611437799 

-5.733010778 -8.571822182 

-9.891492037 

-17.11041158 

H 

-3.91^55813 

-4.862973182 -7.266765787 

-8.384542715 

-14.50029879 

H 

-3.261311445 

-4.049107563 

-6.045%706 

-6.974885767 

-12.(5870134 

M 

, -2.648340233 

-3.284597942 -4.899202927 

-5.650716606 

-9.765173073 

m 

-2.070415601 

-2.563799286 -3.818004944 

-4.402256713 

-7.602777106 

m 

- 1.523745797 

-1.881982249 -2.795279388 

-3.221314962 

-5.557325993 


-1.005122968 

-1.235145936 -1.825024919 

-2.ia)%1605 

-3.616817056 

m 

-0.51180911 

-0.6198;5456 -0.902119199 

-1.035281873 

-1.771(^615 

Ea 

-0.041448561 

-0.033232782 -0.022155188 

-0.019186956 

-0.011077594 

Ea 

0.4080(KM28 

0.527328097 

0.81868613 

0.951732%7 

1.670605043 

m 

0.838317244 

1.064027959 

1.623735924 

1.881324398 

3.28070463 

m 

fgil 

1.251065509 

1.578815491 

2.395917221 

2.772962557 

4.825067225 

m 

m 

113 

3.831% 

3.831% 

3.831% 

3.831% 

3.831% 

KSl 

3.831% 

3.831% 

3.831% 

3.831% 

3.831% 


3.831% 

3.831% 3.831% 

3.831% 

3.831% 


3.831% 

3.831% 

3.831% 

3.831% 

3.831% 

m 

3.830% 

3.831% 

3.831% 

3.831% 

3.831% 

M 

3.817% 

3.830% 

3.831% 

3.831% 

3.831% 


3.753% 

3.817% 

3.831% 

3.831% 

3.831% 

M 

3.518% 

3.728% 

3.827% 

3.831% 

3.831% 

m 

2.893% 

3.361% 

3.752% 

3.798% 

3.831% 

m 

1.605% 

2.348% 

3.235% 

3.431% 

3.786% 

m 

-0.549% 

0.325% 

1.500% 

1.813% 

2.668% 

m 

-3.«)3% 

-2.810% 

-1.853% 

-1.637% 

-1.231% 

m 

-7.421% 

-6.845% 

-6.319% 

-6.245% 

-6.175% 

m 

-11.782% 

-11.431% 

-11.209% 

-11.191% 

-11.175% 








Cobalt Trading Partners LLC 
Pricing Factors - 


8-17-01 "Low' 


_L 

5 

T 

_7_ 

JL 

_ 9 _ 

10 

Ji 

15 

Ji 

17 

ii 

21 


ii. 

24 

25 

3 ^ 

29 

_35 

37 

38 

39 

«_ 

42 

il 

44 

47 

54 

55 
65 


8-204)1 ’High" 


Initial Collar Settings 



Collar Cost 

100/108 

itiTifiroi 

100/110 

54 

Z46% 

2.80% 

4.07% 





Put Cost 

100 

PUT Vol 

100 

54 

7.90S 

54 

SZ50% 





Call Cost 

108 

109 

110 

54 

5.44% 

5.10% 

3.83% 





Call Vol 

108 

109 

110 

54 

49.30% 

49.10% 

48.25% 


Unwinds 



CaBVol 

108 

109 

110 

54 

51.40% 

51.20% 

50.50% 

PUT Vol 

100 



54 

50.25% 




In - Out Vol Differentials 


PUT 

54 

100 



-2.25% 




CALL 

108 

109 

110 

54j 

2.10% 

2.10% 

2.25% 





NET 

108 1 

109 

110 

54| 

4.35% 

4.35% 

4.50% 


Confidential 








1473 


Factois 


J 


Cobalt Trading Partners LLC 


Pricing Factors ~ 08/20^1 


67 


100/111 


3.48% 


100/1121 


3.86% 


Collar Cost 


Put Cost 


100 


8.75% 


PUTVoi 

120 


111 


112 


4.42% 4.04% 


Call Cost 


111 


48.55% 


112 


47.85% 


CALLVol 






1474 


Factors 














































1475 


Equities 



A 

B 

c 

_ D ! 

D 

Cobalt Trading Partners LLC 

B 

B 

Portfolio as of 11/07^1 




B 


Stock 

Trade Date 

Shares 

B 

1 

AMAT Equity 

11/7/2001 

139,200 

B 

2 

CSCO Equity 

11/7/2001 

325,000 

B 

3 

DELL Equity 

11/7/2001 


El 

4 

EBAY Equity 

11/7/2001 

200,000 

B 

5 

FDC Equity 

11/7/20)1 

123,500 

B 

6 

IMNX Equity 

11/7/2001 

133,100 

fa 

7 

ORCL Equity 

11/7/2001 

272,300 

m 

8 

Q Equity 

11/7/2001 

195,000 

m 

9 

QCOM Equity 

11/7/2001 

ITiiaRiM 

m 

10 

XLNX Equity 

11/7/2001 

121,000 


16 


17 

li 

ii. 

40 

50 


[Confidential 


















H 

Trade Price 

Purchase Price 

B 

39.9061 

5^54,929 

m 

19.1075 

6,209,938 

B 

26.3146 

7,762,807 

B 

56.9940 

11,398,800 

Eil 

71.5045 

8,830,806 

m 

25.6466 

3,413,562 

fa 

15.5597 

4,236,906 

iEI 

11.5000 

2,24^500 

fa 

55.1282 

5,689,230 

fa 

38.2200 

4,624,620 

fa 



fg 

Total Portfolio Purchase Price 

59,964,098 

m 



m 
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Equities 





















1478 


CobaU 





C 

D 

[I 

F 

G 

H 

1 

7 


1 

2 

3 

4 

5 

6 

7 

3 

4 



1V7/2001 

Avaflable 

Share 


Portfolio 

5 


Stock 

Trade Date 

Shares 

AUocatioji 

Basis 

Draw 

6 

1 

AMAT Equity 

11/7/2001 



139,200 

89.31250 

3 

7 

2 

CSCO Equity 

11/7/2001 



325,000 

61.31250 

3 

8 

3 

DELL Eqiiity 

11/7/2001 



295,000 

51.56000 

1 

9 

4 

EBAY Equity 

11/7/2001 



200,000 

72.53125 

2 

10 

5 

FDCEquUy 

11/7/2001 



123,500 

54.56250 

3 

11 

6 

IMNX Equity 

11/7/2001 



133,100 

63.58333 

2 

12 

7 

ORCL Equity 

11/7/2001 



27^300 

38.53125 

3 

13 

8 

Q Equity 

11/7/2001 



195,000 

46.000)0 

2 

14 

9 

iiquity 

11/7/2001 



103,200 

143.25000 

2 

15 

10 

XLNX Equity 

11/7/2001 



121,000 

70.25000 

2 ■ 

lb 








17 


Totals 



1,907,300 



19 








20 




Warrant Strike Price 

89,946 



22 








23 






49.40640 

9.50 

24 






42.20500 

23.10 

2i) 






25.24540 

(1.07) 

26 






15.53725 

(41.46) 

2> 






-16.94200 

(88.45) 

26 






37.93673 

1Z29 

29 






22.97155 

7.41 

31) 






.34.50000 

23.00 

‘6i 






88.12180 

32.99 

32 






32.03000 

(6.19) 

54 










1479 

Cobalt 



I 

J 

K 

L 

M 

N 

O 

D 

■i 

8 

9 

10 

11 

12 

13 

14 

1 

B 

m 

Basis Value 

last Trade 

1V7/2001 
Trade Price 

Purchase 

Price 

Initial 

Loss 

Cost 

Weighting 

Share 

Weighting 

% Loss 

B 

12,432,300 

39.9061 

5,554,929.12 

(6,877,371) 

9.26% 

7.30% 

-55.32% 

B 

19,926,563 

19.1075 

6,209,93730 

(13,716,625) 

10.36% 

17.04% 

-68.84% 

B 

15,210,200 

26.3146 

7,762,807.00 

(7,447,393) 

12.95% 

15.47% 

-48.96% 

B 

14,506,250 

56.9940 

11,398,800.00 

(3,107,450) 

19.01% 

10.49% 

-21.42% 

iSl 

6,738,469 

71.5045 

8,830,805.75 

2,092337 

14.73% 

6.48% 

31.05% 

m 

8,462,942 

25.6466 

3,413,562.46 

(5,049,379) 

5.69% 

6.98% 

-59.66% 

m 

10,49^059 

15.5597 

4,236,90631 

(6,255,153) 

7.07% 

14.28% 

39.62% 

m 

8,970,000 

11.5000 

2,242,500.00 

(6,727300) 

3.74% 

10.22% 

-75.00% 

m 

14,783,400 

55.1282 

5,689,230.24 

(9,094,170) 

9.49% 

5.41% 

-6132% 

m 

8,500,250 

38.2200 

4,624,620.00 

(3,875,630) 

7.71% 

6.34% 

4539% 

m 

m 

120,022,432 


59,964,098 

(60,058334) 





19 


2L 

i2. 

il 

32 

54 
















1480 


Cobalt 



P 

1 Q 1 

R 

s 

T 


W 

n 

15 

16 

17 

18 

19 

20 21 

22 

1 





(60,058,334) 



Bl 





current 



El 

CuirentFMV 






Atrom 

m 

(5% Stock Increase) 

Loss 

Total FMV 

% decline 

% portfolio 

loss 

Vest Qose 

m 

B 

Ei 

20.06 

0 

0 

-67.28% 

#N/A 

#N/A #N/A 

3.48 

■Ufl 

B 

59.84 

0 

0 

-17.49% 

#N/A 

#N/A #N/A 

12.36 

fQ 

#N/A 

#N/A 

#N/A 

#N/A 

#N/A 

#N/A #N/A 

m/A 

ID 








B 

16.34 

0 

0 

-57.60% 

#N/A 

#N/A #N/A 

-0.70 

B 








B 

#N/A 

#N/A 

#N/A 

#N/A 

#N/A 

#N/A #N/A 

#N/A 

na 








m 








m 


#N/A 

#N/A 


^N/a 

«N/A 



19 


22 

23 

24 

25 

27 

i® 

10 

11 
ii. 

54 








1481 

Cobalt 


AA 


AB 


AC AD 


AE 


23 


24 


25 


26 


27 28 29 


30 


2 fori 

3 fori 

4 for 1 

Equity Fill in for Required StocksUI 


1.11 

Shares Trade Price 


!CSCO Equity 


8/25/1995 


2 fori 2 25- Aug-95 


19.11 


EBAY Equity 
ORCL Equity 


8/25/1995 

12/30/1999 


2 fori 2 25-Aug-95 

#N/A 0-Jan4)0 

4 fori 4 30-Dec-99 

#N/A O-Jan-00 


56.99 


15.56 







1482 

Cobalt 


AF 


AG 


AH 


AI 


Aj 


AK AL 


D 

II 

31 

32 

33 





D 

m 





Trade/ 



m 




Last Split 




m 



Vest. Qose 

Date 


0.0025 


m 








m 

8/25/1995 

TRUE 

4.48 i 

7-Nov-Ol 

#N/A 

1156% 12.056% 

m 

i 




El 

8/25/1995 

TRUE 

4.48 

7-Nov-Ol 

#N/A 

1156% 12.056% 

IBI 


TRUE 



#N/A 

#N/A 

m/A 

fQ 








m 

12/30/1999 TRUE 

54.73 

7-Nov4)l 

#N/A 

6.92% 

7.422% 

fS 








fO 


TRUE 



#N/A 

#N/A 

#N/A 


15 


16 


17 


19 


20 


22 


23 


24 


25 


26 


27 


28 


29 


30 


31 


32 


54 






1483 


Prices 










1484 





H 1 

! 1 

J i 

K i 

L 1 

M 

N 

1 

BEAS Equity BGEN Equity BRCD Equity CCU Equity CSCO Equity DELL Equity 

EBAY Equity 

B 

900,000.00 

900,000.00 

900,000.00 

950,000.00 

850,000.00 

1,500,000.00 

800,000.00 

B 

Px Last 

Px Last 

Px Last 

Px Last 

PxLast 

PxLast 

Px Last 

B 

50.4375 

65.5625 

103.1250 

82.1875 

64.5000 

36.6875 

48.1875 

El 

48.8750 

67.5625 

101.2500 

83.6875 

63.1875 

38.0625 

51.8750 

D 

57.0000 

70.2500 

98.3750 

83.0000 

63.0625 

38.4375 

57.5000 

D 

57.9375 

70.5000 

105.9688 

83.0625 

63.4375 

39.1250 

63,0625 


54.5000 

67.5000 

105.(B13 

83.8125 

63.5000 

38.7500 

55.0000 

m 

53.4688 

68.5625 

105.2813 

81.6875 

65.5000 

38.7500 

56.1250 

iS 

56.3125 

69.6250 

106.9375 

76.8750 

64.8125 

37.4375 

56.7500 

EQ 

58.3125 

70.8750 

107.5313 

76.7500 

67.1875 

38,6875 

57.8125 

M 

58.2500 

70.2344 

109.1563 

73.3750 

66.5000 

39.0000 

61.3750 

ES 

59.6250 

71.2500 

105.9375 

76.0000 

65.5000 

38.6250 

62.1875 

EH 

59.6250 

72.8125 

10Z8125 

76.6250 

66.0625 

39.5000 

62.9375 

El 

61.8750 

72.1250 

104.7813 

77.7500 

66.5625 

40.5625 

61.1250 

ES 

63.5000 

68.6875 

111.6875 

77.2500 

66.5625 

39,9375 

61.0625 

ES 

68.0625 

69.1250 

112.9063 

72.0000 

68.6250 

43.6250 

62.0000 

iO 

70.7500 

68.5000 

114.8125 

68.5625 

68.5625 

43.0625 

62.8750 

ES 

68.5000 

66.4375 

114.0000 

63.9375 

66.0000 

41.0000 

67.5000 

Eil 

63.3125 

61.6250 

108.4375 

64.2500 

64.2500 

39,5000 

65.6250 

PH 

66,5625 

6Z8125 

111.6250 

64.0625 

66.2500 

40,1875 

66.6250 

PH 

63.0625 

63.5000 

107.8750 

64.6250 

63.8750 

38.8750 

65.7969 

isi 

61.9375 

62.8750 

107.0313 

64.1250 

61.1875 

38.3125 

64.7500 

o 

61.1250 

62.3750 

104.7813 

6Z3125 

58.8750 

37.4375 

6Z1875 


65.5625 

65.0625 

105.8750 

65.3750 

61.3125 

36.2500 

62.5000 

m 

66.8125 

62.0625 

109.2500 

64.7500 

61.2500 

36.6250 

68.4375 

P!k 

64.0625 

57.2969 

108.6797 

63.6250 

62.7500 

35.7500 

67.4375 


63.5625 

54,0000 

105.1875 

60.7500 

60.0625 

34.4375 

66.0625 

m 

67.4375 

56.6250 

108.0000 

56.0625 

62,0000 

36.3125 

65.6875 

Eil 

69.0625 

59.8750 

114.3438 

59.8750 

63.1250 

38.5625 

76.5625 

El 

68.8750 

59.0625 

116.5000 

58.3125 

61.1250 

37.9375 

71.1875 

ig 

74.4375 

59.9375 

126.9609 

58.2500 

60.3125 

35.9375 

71.8594 

13 

77.3125 

59.8125 

122.0625 

59,1875 

57.1875 

34.3125 

72.3750 

El 

76.5625 

59.7500 

118.2813 

58.6875 

55.1875 

33.6ffi0 

70.6875 

ig 

78.7500 

59.2500 

117.5000 

56.5000 

57.3125 

32.4375 

63.500) 

m 

78.8125 

63.8750 

120,8359 

56.0000 

59.4375 

33.4375 

69.1250 

13 

77.8750 

61.0000 

118.0000 

56.5000 

55.2500 

30.8125 

68.6875 

M 

78.3750 

59.1875 

11Z1797 

52.12K) 

55.5000 

29.2500 

66.8750 

m 

71.2500 

59.1250 

106.5000 

5Z5000 

56.2500 

28.5625 

62.0000 

HI 

74.3125 

57.5625 

108.3438 

54.5000 

58.5625 

28.1875 

64.6250 
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Ptires 





~v 1 


X 1 

. i 

AB 1 

"AC 1 

□ 

TER Equity VRTS Equity WCOM Equity XLNX Equity QQQ Index 0.580023814 -0.930491743 I 

□ 

500,000.00 

500,000.00 1,000,000.00 800,000.00 


Basket 

B 

Px Last Px Last Px Last Px Last Px Last 

Index Price 

B 

57.5625 

98.2500 

34.1190 

82.6250 

93.0000 

365.0000 

60.23 

B 

58.8750 

102.2500 

33.7586 

84.5000 

93.0000 

364.0000 

60.95 

B 

59.8125 

109.8125 

33.5184 

85.0625 

93.9375 

363.(XX)0 

61.60 

B 

63.3125 

111.0000 

33.7586 

88.0000 

95.7500 

362.0000 

63.35 

B 

66,8750 

107.1250 

33.2180 

87.6875 

95.2500 

361.0000 

62.48 

B 

64.3125 

1{B.8750 

33.7586 

86.8125 

95.5000 

358.0(X)0 

62.44 

m 

63.5625 

111.5000 

iV)777 

87.6875 

95.5000 

357.0000 

62.45 

[g 

67.25CX) 

114.0000 

33.2180 

90.8750 

97.0625 

356.0000 

63.93 

m 

69.1250 

115.6875 

33.5784 

91.0000 

98.5625 

355.000) 

64.50 

B 

68.0625 

116.9375 

34.6597 

91.5625 

98.0313 

354.0000 

64.58 

m 

67.3125 

118.7500 

35.7409 

89.3125 

98,5000 

351.0000 

64.65 

B 

67.4375 

118.6250 

35.2003 

88.0156 

99.0000 

350.0000 

64.97 

B 

64.4375 

113.3125 

34.9600 

87.5000 

98.8750 

349.0000 

64.87 

B 

64.8321 

120.5625 

35.0801 

88.8750 

101.6250 

348.0000 

65.90 

B 

63.9375 

121.7500 

35.5006 

91.8750 

102.6250 

347.0000 

66.24 

B 

63.7500 

121.8750 

3Z4371 

89.0625 

99,5000 

343.0000 

64.82 

ig] 

59.3125 

118.5000 

30.2746 

81.9375 

96.0000 

342.0000 

62.06 

m 

61.8789 

123.1250 

29.3736 

87.5625 

98.1250 

341.0000 

63.71 


57,0000 

117.2500 

28.7729 

85.2500 

95.1250 

340.0000 

61.82 

[g] 

57.1875 

112.0625 

28.8330 

85.1250 

92.8125 

337.0000 

60.84 

B 

53.5625 

112.5625 

28.8330 

81.0625 

91.3750 

336.0000 

59.43 

B 

51.4375 

120.8750 

29.1934 

84.3125 

93.5000 

335.0000 

60.80 

B 

51.5000 

123.1875 

28.8931 

83.5625 

93,0000 

334.0000 

61.23 


51.8750 

122.6094 

28.2924 

80.8125 

91.3125 

333.0000 

59,94 

e 

47.8750 

121.3750 

27.5716 

76.7500 

89.8750 

330.0000 

58.89 

m 

51.2500 

130.0000 

27.3313 

84.5000 

93.1875 

329.0000 

61.39 

Eil 

49.2149 

136.9375 

26.2500 

86.8750 

94.6250 

328.0000 

62.54 

B 

36.5000 

136.1250 

25.5893 

84.8750 

87.7500 

327.0000 

60.11 

Kg 

39.0000 

143.7656 

25.4691 

84.5625 

92.9375 

326.0000 

61.25 

Kg 

39.0000 

135.6250 

25.1087 

77.6875 

90.4688 

323.0000 

60.32 

m 

38.6875 

139.1250 

24.5080 

80.3750 

89.4375 

322.0)00 

60.29 

B 

37.1875 

141.2500 

25.0487 

79.6875 

89.5625 

321.0000 

59.76 

m 

38.2500 

148.0000 

27.8719 

87.7500 

91.5625 

320.0000 

61.92 

Kfl 

35.0000 

142.0000 

29.1934 

85.6250 

88.7500 

319.0000 

60.21 

m 

33.4375 

139.8750 

28.2924 

87.1250 

86.7500 

316.0000 

58.91 

m 

32.5625 

130.4375 

28.7129 

84.7500 

83.3750 

315.0000 

57.02 

n 

34.0000 

137.0000 

27.0910 

89.6250 

85.6250 

296.0000 

58.60 
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AG AH AI 


Basket Shares ADBE Equity ADP Equity AMAT Equity AMCC Equity AOL Equity 
22,100,(300.00 1,500,000.00 1,000,000.00 1,100,000.00 900,000.00 1,000,000.00 


1 . 331 . 109.675 
1 , 347 , 027,350 
1 , 361 , 462,275 
1 , 400 , 086,870 
1 , 380 , 746,295 
1 , 379 , 968,165 
1 , 380 , 212,175 
1 , 412 , 786,965 
1 , 425 , 489,500 
1 , 427 , 144,120 
1 , 428 , 840,995 
1 , 435 , 772,245 
1 , 433 , 675,745 
1 , 456 , 484,640 

1 . 463 . 801.570 
1 , 432 , 493,495 
1 , 371 , 576,910 

1 . 408 . 032.795 
1 , 366 , 125,390 
1 , 344 , 639,345 
1 , 313 , 440,315 

1 . 343 . 625.675 
1 , 353 , 143,150 
1 , 324 , 720,590 
1 , 301 , 365,375 
1 , 356 , 793,945 
1 , 382 , 148,220 
1 , 328 , 467,525 
1 , 353 , 721,555 
1 , 333 , 061,200 
1 , 332 , 483,170 

1 . 320 . 598.795 
1 , 368 , 503,285 

1 . 330 . 571.570 
1 , 302 , 001,100 
1 , 260 , 038,790 
1 , 295 , 161,395 


91.218.750.00 

90.093.750.00 

86.953.200.00 

93.656.250.00 

91.921.950.00 

89.906.250.00 

91.687.500.00 

94.546.950.00 
97,125,(XX).00 

96.656.250.00 

97.781.250.00 

98.718.750.00 

97.171.950.00 

97.500.000. 00 

101.484.450.00 

99.937.500.00 

95.625.000. 00 

102.703.200.00 

100.406.250.00 

95.437.500.00 

92.109.450.00 

94.453.200.00 

94.031.250.00 

99.468.750.00 

106.500.000. 00 

114.656.250.00 

118.312.500.00 

117.750.000. 00 

112.171.950.00 

110.718.750.00 

113.484.450.00 

111.281.250.00 

120.375.000. 00 

116.437.500.00 

122.250.000. 00 

122.578.200.00 

118.500.000. 00 


58.000. 000.00 

58.125.000. 00 

58.250.000. 00 

57.062.500.00 

58.875.000. 00 

59.125.000. 00 

59.250.000. 00 

58.750.000. 00 

58.750.000. 00 

58.500.000. 00 

60.000. 000.00 

59.312.500.00 

59.062.500.00 

59.644.600.00 

60.312.500.00 

61.250.000. 00 

61.562.500.00 

61.816.400.00 

62.562.500.00 

63.000. 000.00 

62.687.500.00 

63.875.000. 00 

63.937.500.00 

63.441.400.00 

62.750.000. 00 

63.125.000. 00 

61.375.000. 00 

62.125.000. 00 

62.875.000. 00 

64.312.500.00 

67.187.500.00 

66.312.500.00 

66.937.500.00 

66.875.000. 00 

64.812.500.00 

63.812.500.00 

62.937.500.00 


8^293,750.00 

85.593.750.00 

89.031.250.00 

92.400.000. 00 
9 ^ 331 , 250.00 

89.581.250.00 

90.200.000. 00 

93.981.250.00 

94.118.750.00 

93.156.250.00. 

91.506.250.00 

93.568.750.00 

92.812.500.00 

94.943.750.00 

93.293.750.00 

92.881.250.00 

87.587.500.00 

88.412.500.00 

83.050.000. 00 

82.706.250.00 

78.856.250.00 

81.400.000. 00 

82.431.250.00 

80.437.500.00 

79.475.000. 00 

84.631.250.00 

85.800.000. 00 

80.850.000. 00 

77.000. 000.00 

74.181.250.00 

71.981.250.00 

70.262.500.00 

70.262.500.00 

65.243.750.00 

62.356.250.00 

56.787.500.00 

59.606.250.00 


72.056.250.00 

72.506.250.00 

74.081.250.00 

76.218.750.00 

78.356.250.00 

76.668.750.00 

79.650.000. 00 
85,021,920.(X) 

85.471.920.00 

84.853.170.00 

82.715.670.00 

88.003.170.00 

88.959.420.00 

91.321.920.00 

91.884.420.00 

85.415.670.00 

80.571.060.00 

89.521.920.00 

83.615.670.00 

82.237.500.00 

79.453.170.00 

80.943.750.00 

82.800.000. 00 

78.750.000. 00 

79.312.500.00 

86.990.670.00 

87.750.000. 00 

85.050.000. 00 

89.325.000. 00 

89.550.000. 00 

88.987.500.00 

91.209.420.00 

96.300.000. 00 

93.178.170.00 
86,315,670.(X) 

80.303.940.00 

86.343.750.00 


53.000. 000.00 

54.500.000. 00 
55,500,(X».00 

55.187.500.00 

54.875.000. 00 

56.812.500.00 

57.750.000. 00 
58,750,0(X).00 

60.000. 000.00 

60,000,000.00 

58.812.500.00 

58.562.500.00 

59.125.000. 00 

58.937.500.00 

57.750.000. (X) 

57.375.000. 00 

56.000. 000.00 

56.000. 000.00 

55.500.000. 00 

56.250.000. 00 

56.000. 000.00 

56,000,000.00 

56.000. 000.00 

55.250.000. 00 

55.625.000. 00 

56.000. 000.00 

54.937.500.00 

53.500.000. 00 

55.250.000. 00 

56.440.000. 00 

55.500.000. 00 

53.500.000. 00 

53.590.000. 00 

53.650.000. 00 

55.250.000. 00 

55.350.000. 00 

58.650.000. 00 
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Trices 



AJ 1 

— 

AL r 

aSi I 

AN 1 

AO 

D 

BEAS Equity 

BGEN Equity 

BRCD Equi^ 

CXIXF Equity 

CSCO Equity 

DELL Ek|uity 

B 

Kl 

900,000.00 

900,000,00 

900,000.00 

950,000.00 

850,000.00 

1,500,000.00 

WSm 

B 

45,393,750.00 

59,006,250.00 

92,812,500.00 

78,078,125.00 

54,825,000.00 

55,031,250.00 

m 

43,W,500.00 

60,806,250.00 

91,125,000.00 

79,503,125.00 

53,709,375.00 

57,093,750.00 

B 

51,300,000.00 

63,225,000.00 

88,537,500.00 

78,850,000.00 

53,603,125.00 

57,656,250.00 

B 

52,143,750.00 

63,450,000.00 

95,371,920.00 

78,909,375.00 

53,921,875.00 

58,687,5a).00 

D 

49,050,000.00 

60,750,000.00 

94,528,170.00 

79,621,875.00 

53,975,000.00 

58,125,000.00 

B 

48,121,920.00 

61,706,250.00 

94,753,170.00 

77,603,125.00 

55,675,000.00 

58,125,000.00 

Bi! 

50,681,250.00 

62,662,500.00 

96,243,750.00 

73,031,250.00 

55,090,625.00 

56,156,250.00 

ED 

52,481,250.00 

63,787,500.00 

96,778,170.00 

72,912,500.00 

57,109,375.00 

58,031,250.00 

El 

52,425,000.00 

63,210,960.00 

98,240,670.00 

69,706,250.00 

56,525,000.00 

58,500,000.00 

m 

53,662,503.00 

64,125,000.00 

95,343,750.00 

72,200,000.00 

55,675,000.00 

57,937,500.00 

ES 

53,662,500.00 

65,531,250.00 

92,531,250.00 

72,793,750.00 

56,153,125.00 

59,250,CXX).00 

m 

55,687,500.00 

64,912,500.00 

94,303,170.00 

73,862,500.00 

56,578,125.00 

60,843,750.00 

ES 

57,150,000.00 

61,818,750.00 

100,518,750.00 

73,387,500.00 

56,578,125.00 

59,906,250.00 

ES 

61,256,250.00 

62,212,500.00 

101,615,670.00 

68,400,000.00 

58,331,250.00 

65,437,500.00 

ES 

63,675,000.00 

61,650,000.00 

103,331,250.00 

65,134,375.00 

58,278,125.00 

64,593,750.00 

ES 

61,650,000.00 

59,793,750.00 

102,600,000.00 

60,740,625.00 

56,100,000.00 

61,500,000.00 

ESI 

56,^1,250.00 

55,462,500.00 

97,593,750.00 

61,037,500.00 

54,612,500.00 

59,250,000.00 

m 

59,906,250.00 

56,531,250.00 

100,462,500.00 

60,859,375.00 

56,312,500.00 

60,281,250.00 

vn 

56,756,250.00 

57,150,000.00 

97,087,500.00 

61,393,750.00 

54,293,750.00 

58,312,500.00 

EC] 

55,743,750,00 

56,587,500.00 

96,328,170.00 

60,918,750.00 

52,009,375.00 

57,468,750.00 

B 

55,012,500.00 

56,137,500.00 

94,303,170.00 

59,196,875.00 

50,043,750.00 

56,156,250.00 

vm 

59,006,250.00 

58,556,250.00 

95,287,500.00 

6^106,250.00 

52,115,625.00 

54,375,000.00 

B 

60,131,250.00 

55,856,250.00 

98,325,000.00 

61,512,500.00 

52,062,500.00 

54,937,500.00 

Ea 

57,656,250.00 

51,567,210.00 

97,811,730.00 

60,443,750.00 

53,337,500.00 

53,625,000.00 

m 

57,206,250.00 

48,600,000.00 

94,668,750.00 

57,712,500.00 

51,053,125.00 

51,656,250.00 

m 

60,693,750.00 

50,962,500.00 

97,200,000.00 

53,259,375.00 

52,700,000.00 

54,468,750.00 

ESI 

62,156,250.00 

53,887,500.00 

102,909,420.00 

56,881,250.00 

53,656,250.00 

57,843,750.00 

ES 

61,987,500.00 

53,156,250.00 

104,850,000.00 

55,3%,875.00 

51,956,250.00 

56,906,250.00 

ESI 

66,993,750,00 

53,943,750.00 

114,264,810.00 

55,337,500.00 

51,265,625.00 

53,906,250.00 

ESI 

69,581,250.00 

53,831,250.00 

109,856,250.00 

56,228,125.00 

48,609,375.00 

51,468,750.00 

m 

68,906,250.00 

53,775,000.00 

106,453,170.00 

55,753,125.00 

46,909,375.00 

50,437,500.00 

B 

70,875,000,00 

53,325,000.00 

105,750,000.00 

53,675,000.00 

48,715,625.00 

48,656,250.00 

13 

70,931,250.00 

57,487,500.00 

108,752,310.00 

53,200,000.00 

50,521,875.00 

50,156,250.00 

Eg 

70,087,500.00 

54,9O0,(XM.O0 

106,200,000.00 

53,675,000.00 

46,962,500.00 

46,218,750.00 


70,537,500.00 

53,268,750.00 

100,961,730.00 

49,518,750.00 

47,175,000.00 

43,875,000.00 

m 

64,125,000.00 

53,212,500.00 

95,850,000.00 

49,875,000.00 

47,812,500.00 

42,843,750.00 

EH 

66,881,250.00 

51,806,250.00 

97,509,420.00 

51,775,000.00 

49,778,125.00 

42,281,250.00 
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AP I AQ I AR I AS I AT I AU 
EBAY Equity MU Equity NOK Equity ORCL Equity PCS Equity Q Equity 

800,000.CX) 1,(M0,000,00 1,(XX),000.00 1,000,000.00 1,000,000.00 2,000,000.00 


38.550.000. 00 

41.500.000. 00 

46.000. 000.00 

50.450.000. 00 

44.000. 000.00 

44.900.000. 00 

45.400.000. 00 

46.250.000. 0) 

49.100.000. 00 

49.750.000. 00 

50.350.000. 00 
48,901,0)0.00 

48.850.000. 00 

49.600.000. 00 

50.300.000. 00 

54.000. 000.00 

52.500.000. 00 

53.300.000. 00 

52.637.520.00 
5WOO,000.00 

49.750.000. 00 

50.000. 000.00 

54.750.000. 00 

53.950.000. 00 

52.850.000. 00 
5^550,000.00 

61.250.000. 00 

56.950.000. 00 

57.487.520.00 

57.900.000. 00 

56.550.000. 00 

50.800.000. 00 

55.300.000. 00 

54.950.000. 00 

53.500.000. 00 

49.600.000. 00 

51.700.000. 00 


80.500.000. 00 

86.500.000. 00 

87.250.000. 00 

89.875.000. 00 

89.125.000. 00 

88.500.000. 00 

88 . 000 . 000.00 

90.750.000. 00 

92.562.500.00 

89.000. 000.00 

89.312.500.00 

87.250.000. 00 

83.687.500.00 

81.500.000. 00 

78.312.500.00 

78.500.000. 00 

70.000. 000.00 

73.500.000. 00 

69.000. 000.00 

64.875.000. 00 

63.312.500.00 

66.437.500.00 

63.000. 000.00 

59.250.000. 00 

58.500.000. 00 

65.687.500.00 

66.437.500.00 

55.125.000. 00 

52.750.000. 00 

46.750.000. 00 

49.625.000. 00 

51.625.000. 00 

49.500.000. 00 

46.000. 000.00 

42.375.000. 00 

43.062.500.00 

46.937.500.00 


41.062.500.00 

40.125.000. 00 

39.312.500.00 

41.250.000. 00 

41.000. 000.00 

41.500.000. 00 

42.875.000. 00 

42.187.500.00 

41.750.000. 00 

41.625.000. 00 

41.000. 000.00 

40.562.500.00 

42.250.000. 00 

44.750.000. 00 

47.000. 000.00 

44.625.000. 00 

43.375.000. 00 

44.250.000. 00 

42.000. 000.00 

42.500.000. 00 

43.062.500.00 

43.500.000. 00 

44.187.500.00 

43.750.000. 00 

42.875.000. 00 

45.000. 000.00 

43.687.500.00 

39.875.000. 00 

43.000. 000.00 

41.750.000. 00 

41.500.000. 00 

40.750.000. 00 

40.937.500.00 

40.875.000. 00 

39.875.000. 00 

40.500.000. 00 

41.125.000. 00 


41.187.500.00 

40.625.000. 00 

40.593.800.00 

41.968.800.00 

40.656.300.00 

41.593.800.00 

41.781.300.00 

41.437.500.00 

42343.800.00 

42.312.500.00 

43.375.000. 00 

43.875.000. 00 

44.125.000. 00 

45.468.800.00 

46.312.500.00 

45.531.300.00 

44.625.000. 00 

45.593.800.00 

43.281.300.00 

41.718.800.00 

39.687.500.00 

40.906.300.00 

42.468.800.00 

39.156.300.00 

38.234.400.00 

39.656.300.00 

39.968.800.00 

39.468.800.00 

40.367.200.00 

39.375.000. 00 

39.718.800.00 

39.937.500.00 

40.742.200.00 

39,375,000.00 

39.375.000. 00 

34.750.000. 00 

34.062.500.00 


53.187.500.00 

51.625.000. 00 

50.125.000. 00 

52.750.000. 00 

54.000. 000.00 

52.187.500.00 

49.000. 000.00 

47.875.000. 00 

48.000. 000.00 

48.937.500.00 

49.937.500.00 

47.250.000. 00 

48.500.000. 00 

50.187.500.00 

50.582.100.00 

49.437.500.00 

48.250.000. 00 

45.812.500.00 

47.105.500.00 

46.750.000. 00 

48.269.600.00 

47.519.600.00 

48.000. 000.00 

45.437.500.00 

43.375.000. 00 

40.812.500.00 

33.250.000. 00 

28.500.000. 00 

28.000. 000.00 

31.562.500.00 

31.500.000. 00 

32.062.500.00 

34.500.000. 00 

35.125.000. 00 

35.750.000. 00 

34.125.000. 00 

36.250.000. 00 


99.750.000. 00 

99.000. 0(X).00 

97.125.000. 00 

95.750.000. 00 

88 . 000 . 000.00 

92.375.000. 00 

89.000. 000.00 

92.250.000. 00 

95.000. 000.00 

100.625.000. 00 

100 . 000 . 000.00 

101.375.000. 00 

102.375.000. 00 

103,031,200.00 
1(B,750,000.00 

102.125.000. 00 

103.000. 0)0.00 

98.875.000. 00 

97.500.000. 00 

99.125.000. 00 

95.500.000. 00 

95.250.000. 00 

96.875.000. 00 

94,671,800.00 

89.750.000. 00 

94.000. 0(M.00 

93.375.000. 00 

87.000. 000.00 

96.250.000. 00 

97.375.000. 00 

97.750.000. 00 

94375.000. 00 

96.000. 000.00 
96,250,a)0.(X) 
93,375,0(X).00 

93.250.000. 00 

99.000. 000.00 
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Prices 


AV I AW I AX I AY I AZ I BE 


B 

SUNW Equity 

TER Equity 

VRTS Equity 

WCOlvI Equity 

XLNX Equity QQQ Index 

B 

1,000,000.00 

500,0)0.00 

500,000iX) 

1,000,000.00 

800,000.00 

4 

57,031,300.00 

28,781,250.00 

49,125,000.00 

34,119,000.00 

66,ia),000.00 

B 

58,687,500.00 

29,437,5{X).00 

51,125,000.00 

33,758,600.00 

67,600,000.00 

6 

57,687,5(X).00 

29,906,250.00 

54,906,250.00 

33,518,400.CX) 

68,050,000.00 

7 

59,718,800.00 

31,656,250.00 

55,500,000.00 

33,758,600.00 

70,400,000.00 

8 

61,187,500.(X) 

33,437,500.00 

53,562,500.00 

33,218,000.00 

70,150,000.00 

D 

61,031,300.00 

32,156,250.00 

54,437,500.00 

33,758,600.00 

69,450,CX)0.00 

EQ 

61,093,800.00 

31,781,250.00 

55,750,000.00 

32,977,700.00 

70,150,0)0.00 

m 

63,343,800.00 

33,625,000.00 

57,000,000.00 

33,218,000.00 

72,700,000.00 

ES 

63,875,000.00 

34,562,500.00 

57,843,750.00 

33,578,400.00 

72,800,000.00 

m 

62,375,000.00 

34,031,250.00 

58,468,750.00 

34,659,700.00 

73,250,000.00 

m 

63,906,300.00 

33,656,250.00 

59,375,000.00 

35,740,900.00 

71,450,000.00 

Ei 

63,562,500.00 

33,718,750.00 

59,312,500.00 

35,200,300.00 

70,412,480.00 

ES 

63,562,500.00 

32,218,750.00 

56,656,250.00 

34,960,000.00 

70,000,000.00 

EQ 

63,468,800.00 

32,416,050.00 

60,281,250.00 

35,080,100.00 

71,100,000.00 

Ei 

64,312,500.00 

31,968,750.00 

60,875,000.00 

35,500,600.00 

73,500,000.00 

m 

62,531,300.00 

31,875,000.00 

60,937,500.00 

32,437,100.00 

71,250,000.00 


58,812,500.00 

29,656,250.00 

59,250,000.00 

30,274,600.00 

65,550,000.00 

m 

61,968,800.00 

30,939,450.00 

61,562,500.00 

29,373,600.00 

70,050,000.00 

1^ 

60,375,000.00 

28,500,000.00 

58,625,000.00 

28,772,900.00 

68,200,000.00 

1^ 

57,625,000.00 

28,593,750.00 

56,031,250.00 

28,833,000.00 

68,100,000.00 

m 

57,156,300.00 

26,781,250.00 

56,281,250.00 

28,833,000.00 

64,850,000.00 

m 

59,093,800.00 

25,718,750.00 

60,437,500.00 

29,193,400.00 

67,450,000.00 

m 

58,750,000.00 

25,750,000.00 

61,593,750.00 

28,893,100.00 

66,850,000.00 

KB 

56,531,300.00 

25,937,500.00 

61,304,700.00 

28,292,400.00 

64,650,000.00 

El 

57,625,000.00 

23,937,500.00 

60,687,500.00 

27,571,600.00 

61,400,000.00 

1^ 

58,843,800.00 

25,625,000.00 

65,000,000.00 

27,331,300.00 

67,600,000.00 

m 

59,843,800.00 

24,607,450.00 

68,468,750.00 

26,250,000.00 

69,500,000.00 

m 

58,218,800.00 

18,250,000.00 

68,062,500.00 

25,589,300.00 

67,900,000.00 


59,031,300.00 

19,500,000.00 

71,882,800.00 

25,469,100.00 

67,650,000.00 

la 

59,000,000.00 

19,500,000.00 

67,812,500.00 

25,108,700.00 

62,150,000.00 


58,750,000.0) 

19,343,750.00 

69,562,500.00 

24,508,000.00 

64,300,000.00 

El 

58,%8,800.00 

18,593,750.00 

70,625,000.00 

25,048,700.00 

63,750,000.00 

m 

61,812,500.00 

19,125,000.00 

74,000,000.00 

27,871,900.00 

70,200,000.00 

133 

58,375,000.00 

17,500,000.00 

71,000,000.00 

29,193,400.00 

68,500,000.00 

m 

56,781,300.00 

16,718,750.00 

69,937,500.00 

28,292,400.00 

69,700,000.00 

m 

54,187,500.00 

16,281,250.00 

65,218,750.00 

28,712,900.00 

67,800,000.00 

El 

55,726,600.00 

17,000,000.00 

68,500,000.00 

27,091,000.00 

71,700,000.00 









1491 


Prices 







1492 


Prk^ 
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Prices 














m 

32.8750 

138.3125 

24.9285 

87.0525 

85.8750 

313.0000 

57.19 

13 

33.1875 

130.9375 

24.2077 

81.9375 

83.0000 

3110000 

56.41 

13 

32.6875 

132.5000 

24.9285 

79.1250 

82.6250 

309.0000 

56.42 

m 

31.3125 

131.9375 

25.5292 

6 Z 4375 

78.3125 

3 CB.OOOO 

54.21 

n 

32.6875 

138.0625 

24.7483 

63,3750 

77.0625 

307.0000 

53.70 

m 

32.3750 

121.6406 

22,2254 

66.5000 

75.1250 

306.0000 

51.57 

M 

37.4375 

140.8125 

23.3667 

74.7500 

81.2500 

305.0000 

55.70 

m 

34.4375 

150.2656 

22.1053 

71.4375 

810000 

3010000 

55.13 

ig 

25.0000 

149.2500 

20.9640 

64.5000 

78.2500 

296.0000 

52.74 

M 

243125 

152.9375 

23.0063 

66.6250 

78.0000 

300.0000 

5145 

31 

27.5000 

160.3750 

25.7094 

74.4375 

85.0625 

299.0000 

56.26 

cn 

28.1875 

166.8125 

24.6883 

74.2500 

86.3125 

298.0)00 

57.48 

31 

30.5000 

157.3750 

25.7094 

75.6250 

86.1875 

295.0000 

58.14 

13 

29.2500 

144.5625 

25,8896 

69.7500 

82.4375 

294.0000 

56.66 


27.7500 

132.0000 

24.2678 

61.7500 

77.9375 

293.0000 

53.70 

n 

31.0)00 

131.6875 

20.9039 

65.9375 

79.8750 

2910000 

53.43 

31 

28.0625 

140.7500 

21.2043 

64.9375 

79.7188 

291.0000 

53.72 

m 

29.0625 

132.1250 

23.9074 

66.8750 

76.7656 . 

288.0000 

52.39 

IE3 

31.2500 

141.0156 

22.8261 

7 Z 4375 

81.7031 

287.0000 

55.87 


31.0000 

143.1250 

18.2008 

67.4375 

81.0000 

286.0000 

55.43 

31 

32.6875 

153.6875 

16.8793 

69.7500 

82.0000 

285.0000 

56.70 


32.1250 

153.9375 

17.2998 

71.4375 

83,0625 

284.0000 

56.81 

E3 

32.5000 

154.5000 

17.3599 

718750 

82.4375 

281.0000 

56.44 

m 

31.1250 

159.9375 

17.1797 

66.6875 

82.1250 

280.0000 

56.35 


29.4375 

144.5000 

16.2786 

58.3125 

75.7031 

279.0000 

52.96 

o 

29.9375 

139.2500 

15.4977 

62.9375 

75,6875 

278.0000 

52.46 

m 

29.0000 

125.8125 

14.8970 

59.7500 

71.7500 

277.0000 

49.34 

m 

33.8750 

11 Z 7 S 00 

15.7380 

63.3750 

70,0625 

274.0000 

48.37 

m 

35.1250 

124.0625 

16.3988 

67.1250 

75.8438 

273.0000 

51.64 

Eil 

35.7500 

129.6875 

15.7380 

69.8750 

77.3750 

272.0000 

52.29 

El 

33.4375 

121.0000 

15.3776 

66.0000 

718750 

271.0000 

50.61 

ESI 

33.5000 

110.1250 

15.1373 

63.2500 

72.8281 

270.0000 

49.91 

ESI 

36.5625 

107.2500 

14.4766 

61.0625 

69.8594 

267.0000 

47.34 

El 

33.1250 

97.3125 

14.4766 

55.0000 

69.7500 

266.0000 

46.95 

El 

33.1250 

93.3750 

13.9359 

513125 

66,6250 

265.0000 

45.04 

E3 

38.5000 

100.8750 

15.1974 

56.8125 

70.4375 

263.000) 

47.79 

E3I 

34.5000 

106.0000 

15.4977 

46.5000 

69.5625 

260.0000 

46.87 

1^ 

30.7500 

99.0313 

14.8069 

45.9063 

65.4531 

259.0000 

44.37 

E3 

31.6875 

88.0000 

15.5578 

43.0000 

619375 

258.0000 

43.85 

n 

30.0625 

97.5625 

14.3564 

39.0000 

62.9844 

257.0000 

43.38 
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^■1 

AP 1 

ae I 

AF 1 

AG 1 

AH 1 

A1 

Eg 

1,263,894,175 

111,375,000.00 

63,875,000.00 

58,437,500.00 

80,212,500.00 

61,500,000.00 

m 

1,246,743,995 

110,718,750.00 

63,56^500.00 

59,606,250.03 

82,800,000.00 

59,130,000.00 

m 

1,246,919,295 

112,265,700.00 

63,625,000.00 

61325,000.00 

83,446,920.00 

57,100,000.00 

m 

1,198,038,120 

107,765,700.00 

64,812,500.00 

53,968,750.00 

80,409,420.00 

57,240,000.00 

n 

1,186,791.355 

113,015,700.00 

64,062,500.00 

56,718,750.00 

75,480,480.00 

54,500,000.00 

m 

1,139,773.950 

98,109,450.00 

65,000,000.00 

52,868,750.00 

73,800,000.00 

51,000,000.00 

m 

1,231,022,950 

108,843,750.00 

63,187,500.00 

58,850,000.00 

81,787,500.00 

53,(X)0,000.00 

m 

1,218,412,370 

106,359,450.00 

60,3n500.00 

53,625,000.00 

81,365,670.00 

52,610,000.00 

m 

1,165,601,620 

99,703,200.00 

59,937,500.00 

48,950,000.00 

79,931,250.00 

43,600,000.00 

Eil 

1,159,166,470 

96,796,950.00 

60,500,000.00 

46,268,750.00 

75,515,670.00 

46,910,000.00 

El 

1,243,840,195 

103,171,950.00 

61,312,500.00 

55,550,000.00 

87,581,250.00 

45,440,000.00 

m 

1,270,330,390 

105,046,950.00 

62,625,000.00 

55,550,000.00 

92,840,670.00 

46,570,000.00 

iSl 

1,284,912,020 

105,421,950.00 

61,437,500.00 

58,781,250.00 

94,134,420.00 

47,940,000.00 

m 

1,252,125,395 

101,390,700.00 

63,562,500.00 

54,381,250.00 

89,240,670.00 

48,(KO,000.00 


1,186,719,050 

101,250,000.00 

64,312,500.00 

53,625,000.00 

66,600,000.00 

47,020,000.00 

m 

1,180,778,900 

108,656,250.00 

63,500,000.00 

58,368,750.00 

62,325,000.00 

46,700,0)0.00 

m 

1,187,288,725 

112,218,750.00 

63,062,500.00 

52,937,500.00 

63,618,750.00 

48,000,000.00 


1,157,734,710 

104,437,500.00 

66,000,000.00 

54,587,500.00 

57,656,250.00 

47,750,000.00 

m 

1,234,724,525 

114,093,750.00 

65,31^500.00 

58,437,500.00 

68,793,750.00 

50,500,000.00 

o 

1,224,938,280 

115,875,000.00 

64,750,000.00 

56,375,000.00 

66,262,500.00 

52,000,000.00 

m 

1,253,151,225 

121,218,750.00 

65,500,000.00 

57,200,000.00 

61,087,500.00 

54,000,000.00 

m 

1,255,573,600 

121,031,250.00 

64,187,500.00 

54,381,250.00 

64,800,000.00 

53,430,000.00 

m 

1,247,216,870 

124,875,000.00 

65,125,000.00 

54,243,750.00 

68,737,500.00 

55,860,000.00 

m 

1,245,246,000 

123,375,000.00 

64,875,000.00 

51,562,500.00 

61,987,500.00 

57,610,000.00 

m 

1,170,394,275 

120,375,000.00 

64,812,500.00 

47,781,250.00 

55,181,250.00 

56,300,000.00 

m 

1,159,340,970 

124,781,250.00 

65,000,000.00 

47,712,500.00 

56,868,750.00 

5^680,000.00 

m 

1,090,487,720 

116,156,250.00 

66,437,500.00 

45,031,250.00 

55,350,000.00 

50,500,000.00 

m 

1,069,001,800 

108,093,750.00 

65,062,500.00 

44,275,000.00 

56,362,500.00 

49,070,000.00 

m 

1,141,322,260 

122,437,500.00 

66,937,500.00 

45,581,250.00 

61,804,710.00 

49,900,000.00 

Ell 

1,155,653,095 

121,781,250.00 

67,437,500.00 

47,025,000.00 

63,900,000.00 

49,440,000.00 

El 

1,118,449,475 

122,250,000.00 

67,062,500.00 

45,787,500.00 

54,843,750.00 

48,850,000.00 

El 

1,103,056,770 

124,125,000.00 

67,812,500.00 

45,237,500.00 

50,118,750.00 

49,560,000.00 

El 

1,046,222,895 

114,000,000.00 

68,875,000.00 

45,237,500.00 

49,106,250.00 

47,090,000.00 

m 

1,037,529,725 

120,000,000.00 

68,375,000.00 

46,543,750.00 

48,768,750.00 

43,000,000.00 

m 

995,465,900 

108,468,750.00 

68,375,000.00 

46,475,000.00 

47,531,250.00 

41,080,000.00 

m 

1,056,227,110 

113,812,500.00 

68,687,500.00 

51356,250.00 

51,750,000.00 

42,900,000.00 

tn 

1,035,889,625 

103,218,750.00 

67,8U500.00 

48,537,500.00 

46,012,500.00 

43,970,000.00 

m 

980,551,550 

97,171,950.00 

67,625,000.00 

45,168,750.00 

44,268,750.00 

40,560,000.00 

m 

969,092,800 

96,468,750.00 

66,437,500.00 

47,231,250.00 

45,900,000.0) 

43,360,000.00 

m 

958,632,120 

95,062,500.00 

66,000,000.00 

44,481,250.00 

43,593,750.00 

40,610,000.00 
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Hi 

AJ 1 

AK 1 

AL 1 

AM 1 

AN 1 

AO 

m 

68,231,250.00 

50,006,250.00 

101,475,000.00 

43,581,250.00 

48,928,125.00 

37,781,250.00 

E3 

67,387,500.00 

51,356,250.00 

%,159,420.00 

48,925,000.00 

47,759,375.00 

37,968,750.00 

M 

69,412,500.00 

48,431,250.00 

101,643,750.00 

47,618,750.00 

45,634,375.00 

38,437,500.00 

ig 

66,375,000.00 

46,350,000.00 

102,037,500.00 

47,262,500.00 

43,456,250.00 

36,375,000.00 


67,331,250.00 

45,225,000.00 

102,825,000.00 

45,837,500.00 

43,509,375.00 

34,500,000.00 

m 

66,600,000.00 

45,337,500.00 

103,050,000.00 

44,709,375.00 

42,340,625.00 

34,781,250.00 

Ei 

69,525,000.00 

46,968,750.00 

107,831,250.00 

46,728,125.00 

47,653,125.00 

40,968,750.00 

E!l 

73,350,000.0) 

45,618,750.00 

111,825,000.00 

43,581,250.00 

46,325,000.00 

38,039,100.00 

13 

74387,500.00 

45,562,500.00 

109,996,920.00 

43378,125.00 

46,378,125.00 

36,562,500.00 

Eil 

7^618,750.00 

47,643,750.00 

107,325,000.00 

47,262,500.00 

44,412,500.00 

39,375,000.00 

Ei 

73,125,000.00 

47,925,000.00 

109,996,920.00 

48,153,125.00 

49,512,500.00 

43,218,750.00 

M 

77,006,250.00 

48,881,250.00 

113,596,920.00 

51,834,375.00 

48,715,625.00 

42,656,250.00 


77,568,750.0) 

53,156,250.00 

119,981,250.00 

53,200,000.00 

47,493,750.00 

41,250,000.00 

M 

75,150,000.00 

51,412,500.00 

117,000,000.00 

52,665,625.00 

46,643,750.00 

40,218,750.00 

^3 

74,531,250.00 

50,456,250.00 

108,450,000.00 

49,400,000.00 

43,031,250.00 

38,812,500.00 

E3 

67,050,000.00 

53,887,500.00 

97,200,000.00 

52,190,625.00 

45,528,125.00 

41,625,000.00 

1^ 

65,362,500.00 

52,087,500.00 

101,925,000.00 

53,081,250.00 

43,084,375.00 

41,906,250.00 


55,912,500.00 

52,087,500.00 

93,564,810.00 

53,140,625.00 

40,853,125.00 

43,218,750.00 

El 

64,575,000.00 

54,168,750.00 

102,318,750.00 

57,059,375.00 

45,793,750.00 

44,250,000.00 

Ei 

70,875,000.00 

53,887,500.00 

103,050,000.00 

57,475,000.00 

44,306,250.00 

45,656,250.00 

m 

72,393,750.00 

56,137,500.00 

109,350,000.00 

57,059,375.00 

47,387,500.00 

47,718,750.00 


72,843,750.00 

56,362,500.00 

114,187,500.00 

56,406,250.00 

48,237,500.00 

48,843,750.00 

m 

69,412,500.00 

53,043,750.00 

114,946,920.00 

56,050,000.00 

46,856,250.00 

47,250,000.00 

m 

74,756,250.00 

53,325,000.00 

115,425,000.00 

54,743,750.00 

48,237,500.00 

48,843,750.00 

m 

66,881,250.00 

51,356,250.00 

103,950,000.00 

53,378,125.00 

44,306,250.00 

45,468,750.00 

m 

66,937,500.00 

52,818,750.00 

100,300,770.00 

50,587,500.00 

45,262,500.00 

42,562,500.00 

El 

62,437,500.00 

51,693,750.00 

%,496,920.00 

50,409,375.00 

42,553,125.00 

34,500,000.00 

m 

56,700,000.00 

46,800,000.00 

93,262,500.00 

50,350,000.00 

42,818,750.00 

36,187,500.00 

El 

63,843,750.00 

50,006,250.00 

98,100,000.00 

51,181,250.00 

45,156,250.00 

38,718,750.00 

Ril 

67,443,750.00 

51,412,500.00 

99,871,920.00 

49,993,750.00 

45,528,125.00 

37,781,250.00 

EH 

63,056,250.00 

49,612,500.00 

101,925,000.00 

48,806,250.00 

43,403,125.00 

37,406,250.00 

E3 

56,531,250.00 

50,906,250.00 

99,084,420.00 

47,856,250.00 

44,837,500.00 

37,406,250.00 

Etl 

55,125,000.00 

49,387,500.00 

84,7%,920.00 

45,896,875.00 

43,562,500.00 

35,062,500.00 

Ei 

54,900,0(X).00 

49,500,000.00 

85,275,000.00 

43,462,500.00 

45,634,375.00 

35,437,500.00 

M 

45,956,250.00 

48,093,750.00 

81,675,000.00 

45,184,375.00 

42,978,125.0) 

34,500,000.00 

ES 

50,175,000.00 

51,032,790.00 

85,246,920.00 

45,659,375.00 

44,784,375.00 

36,562,500.00 

E3 

54,056,250.00 

52318,750.00 

85,050,000.00 

45,540,625.00 

43,562,500.00 

36,656,250.00 

1^ 

47,587,500.00 

51,665,670.00 

72,450,000.00 

45,956,250.00 

43,350,000.00 

33,656,250.00 

El 

45,900,000.00 

51,468,750.00 

69,187,500.00 

45,421,875.00 

43,934,375.00 

32,718,750.00 

n 

52,706,250.00 

49,275,000.00 

75,571,920.00 

47,975,000.00 

40,693,750.00 

28,875,000.00 


1497 


PriCK 


mm 

AP 1 

AQ 1 

AR 1 

AS 1 

AT 1 

AU 

M 

5UOO,000.00 

40,937,500.00 

39,500,000.00 

34,156,300.00 

35,500,000.00 

102,250,000.00 

13 

47,550,000.00 

40,812,500.00 

37,687,500.00 

33312,500.00 

33,062,500.00 

102,875,000.(X) 

13 

48,750,000.00 

39,750,000.00 

37,000,000.00 

33,375,000.00 

34,000,000.00 

100,875,000.00 

m 

46,350,000.00 

36,875,000.00 

35,000,000.00 

32,312,500.00 

34,375,000.00 

98,375,000.00 

13 

42,400,000.00 

37,750,000.00 

3^875,000.00 

31,125,000.00 

33,500,000.00 

94,375,000.00 

n 

40,900,000.00 

35,562,500.00 

29,437,500.00 

31,500,000.00 

32,875,000.00 

90,500,000.00 

IS 

44,700,000.00 

36,375,000.00 

33,125,000.00 

35,625,000.00 

34,812,500.00 

93,250,0(».00 

n 

47,7(»,000.00 

33,687,500.00 

32,937,500.00 

34,562,500.00 

31,750,000.00 

95,875,000.00 

HI 

42,200,000.00 

29,000,000.00 

30,687,500.00 

33,687,500.00 

30,812,500.00 

94,750,000.00 

Eil 

42,700,000.00 

28,562,500.00 

30,000,000.00 

33,562,500.00 

31,875,000.00 

87,750,000.00 

El 

45,750,000.00 

34,687,500.00 

38,125,000.00 

36375,000.00 

36,000,000.00 

89,875,000.00 

m 

46,450,000.00 

34,875,000.00 

39,187,500.00 

35,250,000.00 

37,187,500.00 

91,125,0)0.00 

1^ 

47,650,000.00 

36,312,500.00 

39,062,500.00 

34,062,500.00 

37,187,500.00 

90,750,000.00 

m 

43,250,000.0) 

33,500,000.00 

40,000,000.00 

35,812,500.00 

37,000,000.00 

95,375,000.00 

151 

43,250,000.00 

30,187,500.00 

38,312,500.00 

34,375,000.00 

37,750,000.00 

97,500,000.00 

HI 

42,000,000.00 

31,625,000.00 

38,562,500.00 

34,062,500.00 

33,750,000.00 

97,750,0a).00 


41,100,000.00 

30,250,000.00 

39,375,000.00 

34,187,500.00 

35,937,500.00 

ioo,ooo,ooo.c» 

m 

39,400,000.00 

32,687,500.00 

39,687,500.00 

31,625,000.00 

35,125,000.00 

100,000,000.00 

iH 

41,200,000.00 

34,750,000.00 

42,750,000.00 

33,000,000.00 

38,125,000.00 

97,250,000.00 

HI 

43,212,480.00 

35,625,000.00 

43,687,500.00 

31,375,000.00 

37,000,000.00 

91,375,000.00 

El 

45,950,000.00 

35,312,500.00 

43,687,500.00 

29,562,500.00 

36,562,500.00 

92,625,000.00 

1^ 

43,850,000.00 

35,750,000.00 

43,937,500.00 

30,312,500.00 

28,500,000.00 

94,500,000.00 

m 

43,500,000.00 

34,125,000.00 

42,312,500.00 

27,937,500.00 

26,937,500.00 

91,500,000.00 

m 

45,350,000.00 

35,937,500.00 

41,875,000.00 

26,562,500.00 

28,000,000.00 

91,000,000.00 

m 

41,300,000.00 

34,625,000.00 

41,062,500.00 

24,812,500.00 

27,000,000.00 

91,750,000.00 

o 

38,950,000.00 

32,562,500.00 

41,437,500.00 

27,187,500.00 

26,062,500.00 

88,375,000.00 

Ea 

36,850,000.00 

30,125,000.00 

38,250,000.00 

25,437,500.00 

24,062,500.00 

79,500,000.00 

HI 

34,300,000.00 

32,375,000.00 

37,562,500.00 

24,750,000.00 

25,500,000.00 

83,125,000.0) 

HI 

38,150,000.00 

33,375,000.00 

40,812,500.00 

28375,000.00 

25,875,000.00 

84,375,000.00 

HI 

36,650,000.00 

35,000,000.00 

41,312,500.00 

28375,000.00 

26,500,000.00 

84,375,000.00 

HI 

34,300,000.00 

33,125,000.00 

40,000,000.00 

27,375,000.00 

27,125,000.00 

84,5a),000.00 

151 

34,750,000.00 

33,750,000.00 

41,312,500.00 

28,812,500.00 

25,000,000.00 

83,750,000.00 

ESI 

27,600,000.00 

35,500,000.00 

39,375,000.00 

24,750,000.00 

24,562,500.00 

80,250,000.00 


25,250,000.00 

34,500,000.00 

40,750,000.00 

23375,000.00 

23,875,000.00 

82,125,000.00 

1E3 

26,300,000.00 

35,937,500.00 

39,687,500.00 

22,312,500.00 

23,875,000.00 

78,000,000.00 

E3 

29,550,0a).00 

40,875,000.00 

42,062,500.00 

24,125,000.00 

25,250,000.00 

79,625,000.0) 

E3 

30,550,000.00 

37,125,000.00 

43,687,500.00 

23,125,000.00 

25,750,000.00 

81,375,000.00 


28,825,040.00 

33,500,000.00 

42,000,000.00 

22,656,300.00 

24,812,500.00 

8^250,000.00 

HI 

29,700,000.00 

34,312,500.00 

42,375,000.00 

22,875,000.00 

23,625,000.00 

78,500,000.00 

HI 

27,450,000.00 

31,500,000.00 

42,750,000.00 

26,500,000.00 

22,687,500.00 

75,500,000.00 









1498 


PJrkfis 


Hi 

AV 1 

AW 1 

AX I 

AY 1 

AZ 1 

13 

54,875,0CX).00 

16,437,500.00 

69,156,250.00 

24,928,500.00 

69,650,000.00 

El 

53,750,000.00 

16,593,750.00 

65,468,750.00 

24,207,700.00 

65,550,000.00 

E3 

53,406,300.00 

16,343,750.00 

66,250,000.00 

24,928,500.00 

63,300,000.00 

Ei 

51,593,800.00 

15,656,250.00 

65,968,750.00 

25,529,200.00 

49,950,000.00 

E3 

50,937,500.00 

16,343,750.00 

69,031,250.00 

24,748,300.00 

50,700,000.00 

13 

48,968,800.00 

16,187,500.00 

60,820,300.00 

22,225,400.00 

53,200,000.00 

M 

55,500,000.00 

18,718,750.00 

70,406,250.00 

23,366,700.00 

59,800,000.00 

E3 

5731,300.00 

17,218,750.00 

75,132,800.00 

22,105,300.00 

57,150,000.00 

m 

55,687,500.00 

12,500,000.00 

74,625,000.00 

20,964,000.00 

51,600,000.00 

Bil 

55,156,300.00 

12,156,250.00 

76,468,750.00 

23,006,300.00 

53,300,000.00 

31 

58,843,800.00 

13,750,000.00 

80,187,500.00 

25,709,400.00 

59,550,000.00 

M 

59,343,800.00 

14,093,750.00 

83,406,250.00 

24,688,300.00 

59,400,000.00 


59,375,000.00 

15,250,000.00 

78,687,500.00 

25,709,400.00 

60,5{»,000.00 

31 

58,906,300.00 

14,625,000.00 

72,281,250.00 

25,889,600.00 

55,8(X),000.00 

Ba 

54,312,500.00 

13,875,000.00 

66,000,000.00 

24,267,800.00 

49,400,000.00 

m 

51,000,000.00 

15,500,000.00 

65,843,750.00 

20,903,900.00 

52,750,000.00 

M 

51,593,800.00 

14,031,250.00 

70,375,000.00 

21,204,300.00 

51,950,000.00 

n 

52,000,000.00 

14,531,250.00 

66,062,500.00 

23,907,400.00 

53,500,000.00 

31 

55,437,500.00 

15,625,000.00 

70,507,800.00 

22,826,100.00 

57,950,000.00 

31 

5^937,500.00 

15,500,000.00 

71,562,500,00 

18,200,800.00 

53,950,000.00 

m 

54,531,300.00 

16,343,750.00 

76,843,750.00 

16,879,300.00 

55,800,000.00 

Ea 

56,531,300.00 

16,062,500.00 

76,968,750.00 

17,299,800.00 

57,150,000.00 

31 

55,343,800.00 

16,250,000.00 

77,250,000.00 

17,359,900.00 

58,300,000.00 

m 

55,718,800.00 

15,562,500.00 

79,968,750.00 

17,179,700.00 

53,350,000.00 

31 

50,156,300.00 

14,718,750.00 

72,250,000.00 

16,278,600.00 

46,650,000.00 

□ 

48,812,500.00 

14,968,750.00 

69,625,000.00 

15,497,700.00 

50,350,000.00 

m 

44,593,800.00 

14,500,000.00 

62,906,250.00 

14,897,000.00 

47,800,000.00 

m 

42,656,300.00 

16,937,500.00 

56,375,000.00 

15,738,000.00 

50,700,000.00 

1^ 

47,000,000.00 

17,562,500,00 

62,031,250.00 

16,398,800.00 

53,700,000.00 

31 

46,968,800.00 

17,875,000.00 

64,843,750.00 

15,738,000.00 

55,900,000.00 

M 

43,625,000.00 

16,718,750,00 

60,500,000.00 

15,377,600.00 

52,800,000.00 

31 

44,656,300.00 

16,750,000.00 

55,062,500.00 

15,137,300.00 

50,600,000.00 

138 

40,812,500.00 

18,281,250.00 

53,625,000.00 

14,476,600.00 

48,850,000.00 

El 

42,562,500.00 

16,562,500.00 

48,656,250.00 

14,476,600.00 

44,000,000.00 

m 

40,000,000.00 

16,562,500.00 

46,687,500.00 

13,935,900.00 

41,850,000.00 

m 

42,437,500.00 

19,250,000.00 

50,437,500.00 

15,197,400.00 

45,450,CX)0.00 


44,093,800.00 

17,250,000.00 

53,000,000.00 

15,497,700.00 

37,200,000.00 

31 

40,625,000.00 

15,375,000.00 

49,515,650.00 

14,806,900.00 

36,725,040.00 

n 

39,875,000.00 

15,843,750.00 

44,000,000.00 

15,557,800.00 

34,400,000.00 

31 

38,031,300.00 

15,031,250.00 

48,781,250.00 

14,356,400.00 

31,200,000.00 




1499 


Prices 






m\ 

H 

m\ 

m\ 

m\ 

m 

ml 

la 

1^ 

ml 

ml 

ml 


m\ 

EES 

RiH i 


EES 


EES I 

EES 


EES! 

niii i 

ESS 


H ±_ 

I r 

I 1 

K 1 

L 1 

M 1 

N 

63.6250 

53.1875 

83.9375 

51.1250 

48.5000 

18.4375 

347500 

58.7500 

53.4375 

80.9063 

50.4375 

45.8125 

18.8125 

323125 

73.9844 

56.8750 

94.9141 

52.7500 

52.1250 

20.2500 

39.5000 

74.1250 

56.4375 

95.5000 

529375 

51.4375 

18.0000 

36.3125 

71.000) 

57.5625 

100.5000 

51.8750 

49.9375 

17.4375 

35.0000 

77.9375 

58.8125 

109.8750 

53.3750 

52.3750 

18.5625 

38.6250 

76.6250 

59.6875 

1125625 

520625 

54.8125 

20.0625 

43.5000 

70.1250 

56.4375 

108.8750 

527500 

54.3750 

21.7031 

40.9375 

66.2500 

55.6875 

104.8438 

53.6875 

51.1250 

20.4375 

39.2500 

63.7500 

54.SX)0 

101.7813 

52.6250 

50.9375 

19.9375 

37.0000 

71.3750 

51.5000 

100.0625 

53.1875 

48.1719 

19.8750 

38.0000 

73.3125 

53.3125 

929063 

526875 

429375 

19.5000 

38.3125 

69.3750 

54.6875 

82.6250 

51.2500 

41.7500 

18.2500 

323125 

56.5000 

53.4375 

73.6250 

49.1875 

36.5000 

16.6250 

27.W5 

60.500 

64.2500 

68.4375 

49.0000 

38.8750 

17.1875 

28.4375 

72.2500 

60.0625 

85.0625 

49.0625 

41.5000 

18.3750 

35.0000 

69.5625 

60.7500 

84.8125 

48.4375 

40.7500 

17.5000 

34.6875 

74.6250 

62.5000 

88.8750 

49.0625 

40.7500 

18.0000 

35.2500 

76.0000 

61.4375 

95.4844 

48.9375 

39.5625 

17.9375 

37.8125 

67.3125 

60.0625 

91.8125 

48.4375 

38.2500 

17.4375 

33.0000 

53.1250 

55.7500 

75.5000 

47.6250 

33.3125 

17.5000 

30.1875 

67.8750 

58.0000 

88.2500 

52.7500 

41.3125 

20.0000 

39.3594 

61.0000 

55.3125 

86.9375 

58.6875 

41.8750 

19.1875 

35.3750 

53.6250 

521250 

79.9375 

54.1875 

36.6250 

19.0000 

30.5625 

46.4375 

525000 

78.0000 

52.0000 

36.5469 

19.1250 

30.6250 

49.1250 

51.7500 

81.8125 

54.1875 

37.1250 

19.7500 

33.3750 

56.2500 

51.3125 

844375 

55.0625 

36.2500 

21.3125 

39.3125 

61.1875 

528125 

89.8125 

58.8125 

39.1250 

228125 

40.9375 

6Z5625 

528125 

90.1250 

60.8125 

38.0625 

221250 

40.0625 

63.1250 

57.2500 

923750 

625625 

38.5000 

21.5000 

43.8125 

65.5625 

56.0000 

97.4375 

64.0000 

39.0000 

22.6875 

43.2500 

63.3750 

59.4219 

103.0000 

63.0000 

41.8750 

24.1875 

46.8750 

63.3750 

59.4375 

105.0000 

61.7500 

40.3750 

25.6250 

50.1250 

63.0000 

61.6875 

106.5000 

59.3750 

41.4375 

25.5000 

49.4375 

64.9375 

66.7656 

109.6406 

60.6875 

426250 

26.3750 

523750 

67.8125 

66.0625 

105.4375 

61.8750 

425625 

27.1250 

54.3750 

64.0000 

66.7500 

101.6875 

623750 

39.3125 

26.4375 

49.8125 

65.8750 

66.1250 

108.3750 

60.1250 

38.3750 

26.5000 

49.8750 

68.1250 

68.6875 

104.9375 

626600 

37.2500 

28.4375 

523125 

68.0625 

66.6250 

98.5000 

62.7000 

38.0000 

28.1250 

53.1875 









■i 

o 1 

P 1 

Q 1 

R 1 

S 1 

T 

01 

30.9375 

43.5625 

26.43:^5 

23.2500 

37.4375 

38.4688 

n 

31.1875 

445625 

28.1875 

21.6250 

38.8125 

39.4375 

n 

33.1250 

51.3750 

31.5000 

23.5625 

39.8125 

45.8750 

m 

32.0000 

51.3750 

30.1875 

26.7500 

40.(»25 

44.2500 

n 

30.6250 

50.5625 

28.3125 

25.2500 

39.2500 

42.8125 

m 

34.6875 

50.3125 

30.0625 

26.1875 

39.6875 

38.9375 


37.5000 

50.5000 

31.9375 

26.8750 

41.8750 

34.0000 

m 

36.2500 

49.9375 

30.7500 

27.7500 

425000 

33.8750 

n 

34.3750 

48.1250 

28.3750 

28.6875 

429375 

31.7500 

m 

34.9375 

48.3750 

27.5000 

28.4375 

41.5000 

31.6875 

m 

35.8750 

46.6250 

28.5625 

27.1250 

38.9375 

30.4375 

la 

36.0000 

45.5000 

320000 

26.0625 

40.0000 

28.5625 

la 

34.7500 

45.5000 

30.6250 

25.2500 

37.6250 

26.9375 


29.8125 

41.1250 

28.5000 

23.9375 

32.3750 

27.4375 

M 

30.9375 

39.9375 

».5000 

21.6250 

37.5000 

26.9375 

m 

34.9375 

43.6875 

31.8750 

228125 

38.1250 

31.8750 

M 

36.0000 

43.6250 

30.9375 

21.2500 

38.0625 

30.3125 

la 

37.3125 

44.0000 

30.6875 

20.7500 

39.2500 

30.3750 

m 

35.9375 

43.6875 

31.0625 

19.5625 

40.3125 

28.9375 

RBI 

35.5000 

43.5000 

29.0625 

20.4375 

40.8750 

27.8750 

tnn 

35.3750 

40.8750 

26.3750 

18.0000 

39.6875 

25.4375 

RiH 

4Z0000 

44.6875 

32.0000 

20.6875 

43.5000 

33.0000 

as 

39.3750 

44.1875 

325625 

23.8750 

46.0000 

31.0000 

as 

36.5000 

42.3125 

30.1250 

23.9375 

43.5625 

28.0000 

as 

36.9375 

43.1250 

29.9375 

244375 

42.0000 

28.1875 

as 

36.7500 

39.3125 

31.5000 

26.2500 

44.8750 

29.4375 

as 

38.0000 

39.5625 

32.7500 

27.4375 

45.6875 

29.0625 

1^ 

41.0000 

42.0000 

33.3125 

29.0625 

47.5000 

31.9375 

os 

41.4375 

41.3750 

323125 

28.3125 

46.6250 

30.4375 

m 

38.9375 

39.3750 

31.8125 

29.3125 

47.0000 

31.3750 

BB 

39.Z500 

40.1875 

33.2500 

29.8125 

45.4375 

32.3750 


44.4375 

41.0000 

33.8125 

30.5625 

45.7500 

34.8750 

BE! 

46.4375 

39.1250 

34.5625 

31.6250 

46.5000 

30.8750 

Bil 

44.5000 

38.9375 

31.8125 

325000 

43.3125 

30.5000 

E!i 

43.2500 

38.9375 

31.4844 

31.9375 

44,6250 

31.56ffi 

BB 

44.8750 

38.0625 

30.0625 

31.2500 

47.0625 

32.7500 

BB 

43.7500 

36.8750 

29.9375 

29.8750 

44.3750 

31.1875 

BH 

43.9375 

37.2500 

30.3750 

28.8750 

41.87K) 

31.1875 

m 

45.3000 

36.9900 

30.4375 

31.6000 

43.5600 

33.5625 

B5! 

46.8500 

35.2800 

30.3125 

321000 

42.8000 

32.0625 
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Piices 


AD I AE { AF I AG I AH T A1 


m 

978,362.650 

100,968,750.00 

64,937,500.00 

42,418,750.00 

47,475,000.00 

41,510,000.00 

m 

967,058.220 

102,093,750.00 

65,187300.00 

42,350,000.00 

45,393,750.0) 

41,050,000.00 

n 

1,081,698,600 

115,031,250.00 

65,312300.00 

48,537,500.00 

56,025,0)0.00 

44,080,000.00 


1,050,602,850 

100,781,250.00 

66,187,500.00 

44,618,750.00 

55,631,250.00 

44,610,000.00 

m 

1,035,480,775 

94,500,000.00 

65,062300.00 

44,000,000.00 

57,263500.00 

43,550,000.00 

m 

1,093,113,900 

102,562,500.0) 

63,000,000.00 

48,606350.00 

62,831,250.00 

46,»0,000.00 


1,134,740,500 

111,187,500.00 

61,250,000.00 

56,031,250.00 

67,050,000.00 

48,490,000.00 

m 

1,096.037.800 

106,031,250.00 

61,812300.00 

50,050,000.00 

63100,000.00 

48,650W).00 

m 

1,056,942,545 

99,281,250.00 

62,250,000.00 

46,956,250.00 

60,131,250.00 

48,450,000.00 


1.022.919,645 

85,968,750.00 

63,31^500.00 

44,412,500.00 

59,400,000.00 

50,000,000.00 

m 

1,019,418,440 

93,656,250.00 

59,875,000.00 

43,450,000.00 

60,750,000.00 

48,960,000.00 

m 

1,007,057,520 

95,343,750.00 

59,8U500.00 

43,725,000.00 

58,950,000.00 

42,240,000.00 


^8.512,900 

96,000,000.00 

59,562,500.00 

43900,000.00 

55,406,250.00 

40,760,000.00 

m 

884,168,575 

85,875,000.00 

58,937,500.00 

41,593,750.00 

50,512,500.00 

37,250,000.00 

m 

906,308,100 

89,718,750.00 

59,000,000.00 

38,912,500.00 

48,487,500.00 

37,660,000.0) 

m 

991,724,675 

98,531,250.00 

59,500,000.00 

42,487,500.00 

59,118,750.00 

38,280,000.00 


982,033,525 

98,906,250.00 

61,187,500.00 

41,800,000.00 

59,006,250.00 

38,500,000.00 

m 

1,005,679,585 

98,250,000.00 

62,812,500.00 

43,518,750.00 

66,248,460.00 

35,750,000.00 

m 

1.009,975,010 

92,437,500.00 

63,375,000.00 

43,381,250.00 

69,693,750.00 

35,250,000.00 


974,210,835 

87,281,250.00 

63,312300.00 

42,006,250.00 

67,543210.00 

34,800,000.00 

EOS 

882,380,975 

70,101,600.00 

6236i500.00 

43,450,000.00 

57,375,000.00 

32,390,000.00 

EOS 

1,028,831,395 

86,906,250.00 

60,750,000.00 

54,587,500.00 

67,275,000.00 

37,500,000.00 

EOS 

1,014,820,775 

80,625,000.00 

56,687,500.00 

48,812,500.00 

66,037,500.00 

42,180,000.00 

EOS 

944,307,175 

77,250,000.00 

54,875,000.00 

46,956,250.00 

57,150,000.00 

41,290,000.00 

EOS 

935,356,115 

74,343,750.00 

58,875,000.00 

50,325,000.00 

57,712,500.00 

40,030,000.00 

EOS 

956,926,175 

74,718,750.00 

60,687,500.00 

47,850,000.00 

56,925,000.00 

42,850,000.00 

EOS 

990,010,275 

68,625,000.00 

60,875,000.00 

49,225,000.00 

61,593,750.00 

44,890,000.00 

EOS 

1,037,598,475 

72,093,750.00 

60,562,500.00 

51,012,500.00 

63,731,250,00 

47,230,000.00 

EOS 

1,035,848,900 

75,656,250.00 

61,812,500.00 

51,012,500.00 

64,462,500.00 

46,470,000.00 

EEOI 

1,035,742,775 

76,31^500.00 

62,000,000.00 

48,881,250.00 

63,337,500.00 

46,700,000.00 

EES 

1,065,152,200 

80,250,000.00 

60,312,500.00 

53,006,250.00 

72,337,500.00 

48,790,000.00 

EES 

1,108,301,560 

84,000,000.00 

60,062,500.00 

55,068,750.00 

75,937,500.00 

49,770,000.00 

ns 

1,119,581,700 

87,375,000.00 

60,000,000.00 

54,931,250.00 

77,850,000.00 

53,800,000.00 

EES 

1,105,577,275 

89,906,250.00 

58,687,500.00 

53,831,250.00 

74,475,000.00 

53,840,000.00 

EES 

1,1^.935,905 

89,156,250.00 

59,500,000.00 

53,075,000.00 

76,331,250.00 

54,150,000.00 

EES 

1,142,104,225 

90,187,500.00 

60,125,000.00 

54,587,500.00 

78,412,500.00 

55,750,000.00 

EES 

1,095,293,025 

85,593,750.00 

59,937,500.00 

53,625,000.00 

70,200,000.00 

55,770,000.00 

EEi 

1,095,042,150 

87,093,750.00 

59,437,500.00 

53662,500.00 

68,5^,750.00 

54,590,000.00 

tre 

1.116,755,750 

81,000,000.00 

60,500,000.00 

55,206,250.00 

70,537,500.00 

55,000,000.00 

roii! 

1,106,286,250 

79,125,000.00 

60,130,000.00 

57,681,250.00 

70,256,250.00 

54,310,000.00 









AJ [ 

57.262.500.00 

52.875.000. 00 

66.585.960.00 

66.712.500.00 

63.900.000. 00 

70.143.750.00 
68,%2,500.00 

63.112.500.00 

59.625.000. 00 

57.375.000. 00 

64.237.500.00 

65.981.250.00 

62.437.500.00 

50.850.000. 00 

54.450.000. 00 

65.025.000. 00 

62.606.250.00 

67.162.500.00 

68.400.000. 00 

60.581.250.00 

47.812.500.00 

61.087.500.00 

54.900.000. 00 

48.262.500.00 

41.793.750.00 

44.212.500.00 

50.625.000. 00 

55.068.750.00 

56.306.250.00 

56.812.500.00 

59.006.250.00 

57.037.500.00 

57.037.500.00 

56.700.000. 00 

58.443.750.00 

61.031.250.00 
57,6(X),000.00 

59.287.500.00 

61.312.500.00 

61.256.250.00 


AK I 

47.868.750.00 

48.093.750.00 

51.187.500.00 

50.793.750.00 

51.806.250.00 

52.931.250.00 

53.718.750.00 

50.793.750.00 

50.118.750.00 

49.050.000. 00 

46.350.000. 00 

47.981.250.00 

49.218.750.00 

48.093.750.00 

57.825.000. 00 

54.056.250.00 

54.675.000. 00 

56.250.000. 00 

55.293.750.00 

54.056.250.00 

50.175.000. 00 

52.200.000. 00 

49.781.250.00 

46.912.500.00 

47.250.000. 00 

46.575.000. 00 

46.181.250.00 

47.531.250.00 

47.531.250.00 

51.525.000. 00 

50.400.000. 00 

53.479.710.00 

53.493.750.00 

55.518.750.00 
60,(»9,040.00 

59.456.250.00 

60.075.000. 00 

59.512.500.00 

61.818.750.00 

59.962.500.00 


AL I 

75.543.750.00 

72.815.670.00 

85.422.690.00 

85.950.000. 00 

90.450.000. 00 

98.887.500.00 

101,306,250.00 

97.987.500.00 

94.359.420.00 

91.603.170.00 

90.056.250.00 

83.615.670.00 

74.362.500.00 
66,26^500.00 

61.593.750.00 

76.556.250.00 

76.331.250.00 

79.987.500.00 

85.935.960.00 

82.631.250.00 

67.950.000. 00 

79.425.000. 00 

78.243.750.00 

71.943.750.00 

70.200.000. 00 

73.631.250.00 

75.993.750.00 

80.831.250.00 

81.112.500.00 

83.137.500.00 

87.693.750.00 

92.700.000. 00 

94.500.000. 00 

95.850.000. 00 

98.676.540.00 

94.893.750.00 

91.518.750.00 

97.537.500.00 

94.443.750.00 

88.650.000. 00 


AM 

48.568.750.00 

47.915.625.00 

50.112.500.00 

50.290.625.00 

49.281.250.00 

50.706.250.00 

49.459.375.00 

50.112.500.00 

51.003.125.00 

49.993.750.00 

50.528.125.00 

50.053.125.00 

48.687.500.00 

46.728.125.00 

46.550.000. 00 

46.609.375.00 

46.015.625.00 

46.609.375.00 

46.490.625.00 

46.015.625.00 

45.243.750.00 

50.112.500.00 

55.753.125.00 

51.478.125.00 

49.400.000. 00 

51.478.125.00 

52.309.375.00 

55.871.875.00 

57.771.875.00 

59.434.375.00 

60.800.000. 00 

59.850.000. 00 

58.662.500.00 

56.406.250.00 

57.653.125.00 

58.781.250.00 

59.256.250.00 

57.118.750.00 

59.527.000. 00 

59.565.000. 00 


AN 

41.225.000. 00 

38.940.625.00 

44.306.250.00 

43.721.875.00 

42.446.875.00 

44.518.750.00 

46.590.625.00 

46.218.750.00 

43.456.250.00 

43.296.875.00 

40.946.115.00 
36,496,875.0) 

35.487.500.00 

31.025.000. 0) 

33.043.750.00 

35.275.000. 00 

34.637.500.00 

34.637.500.00 

33.628.125.00 

32.512.500.00 

28.315.625.00 

35.115.625.00 

35.593.750.00 

31.131.250.00 

31.064.865.00 

31.556.250.00 

30.812.500.00 

33.256.250.00 

32.353.125.00 

32.725.000. 00 

33.150.000. 00 

35.593.750.00 

34.318.750.00 

35.221.875.00 

36.231.250.00 

36.178.125.00 

33.415.625.00 

32.618.750.00 

31.662.500.00 

32.300.000. 00 


AO 

27 . 656 . 250.00 

28 . 218 . 750.00 

30.375.000. 00 

27.000, ax).oo 

26 . 156 . 250.00 

27.843.750.00 

30.093.750.00 

32.554.650.00 

30.656.250.00 

29.906.250.00 

29.812300.00 

29.250.000. 0) 

27.375.000. 00 

24 . 937 . 500.00 

25 . 781 . 250.00 

27 . 562 . 500.00 

26.250.000. 00 

27.000. 000.00 

26 . 906 . 250.00 

26 . 156 . 250.00 

26.250.000. 00 

30.000. 000.00 

28.781350.00 

28.500.000. 00 

28.687.500.00 

29.625.000. 00 

31.968.750.00 

34.218.750.00 

33 . 187 . 500.00 

32.250.000. 00 

34.031.250.00 
36,281,250.0) 

38.437.500.00 

38.250.000. 00 

39.562.500.00 

40.687.500.00 

39.656.250.00 

39.750.000. 00 

42 . 656 . 250.00 

42 . 187 . 500.00 
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AP 

27,8(X),000.00 

25.850.000. 00 

31.600.000. 00 

29.050.000. 00 

28.000. 000.00 

30.900.000. 00 

34.800.000. 00 

32.750.000. 0) 

31.400.000. 00 

29.600.000. 00 

30.400.000. 00 

30.650.000. 00 

25.850.000. 00 

22.350.000. 00 
22,750,(XX).00 

28.000. 000.00 

27.750.000. 00 

28.200.000. 00 

30.250.000. 00 

26.400.000. 00 

24.150.000. 00 

31.487.520.00 

28.300.000. 00 

24.450.000. 00 

24.500.000. 00 

26.700.000. 00 

31.450.000. 00 

32.750.000. 00 

32.050.000. 00 
35/)50,000.00 

34.600.000. 00 

37.500.000. 00 

40.100.003.00 

39.550.000. 00 

41.900.000. 00 

43.500.000. 00 

39.850.000. 00 
39,900,0(X).00 

41.850.000. 00 
5| 42,550,000.00 


AQ I 

30.937.500.00 

31.187.500.00 

33.125.000. 00 

32.000. 000.00 

30.625.000. 00 

34.687.500.00 

37.500.000. 00 

36.250.000. 00 

34.375.000. 00 

34.937.500.00 

35375.000. 00 

36.000. 000.00 

34.750.000. 00 

29.812.500.00 

30.937.500.00 

34.937.500.00 

36.000. 000.00 

37.312.500.00 

35.937.500.00 

35.500.000. 00 

35.375.000. 00 

42.000. 000.00 

39.375.000. 00 

36.500.000. 00 

36.937.500.00 

36.750.000. 00 

38.000. 000.00 

41.000. 000.00 

41.437.500.00 

38.937.500.00 

39.250.000. 00 

44.437.500.00 

46.437.500.00 

44.500.000. 00 

43.250.000. 00 

44.875.000. 00 

43.750.000. 00 

43.937.500.00 

45.300.000. 00 

46.850.000. 00 


AR I 

43.562.500.00 

44.562.500.00 

51,375,000.00 

51.375.000. 00 

50.562.500.00 

50.312.500.00 

50.500.000. 00 

49.937.500.00 

48.125.000. 00 

48.375.000. 00 

46.625.000. 00 

45.500.000. 00 

45.500.000. 00 

41.125.000. 00 

39.937.500.00 

43.687.500.00 

43.625.000. 00 

44.000. 000.00 

43.687.500.00 

43.500.000. 00 

40.875.000. 00 

44.687.500.00 

44.187.500.00 

42.312.500.00 

43.125.000. 00 

39.312.500.00 

39.562.500.00 

42.000. 000.00 

41.375.000. 00 

39.375.000. 00 

40.187.500.00 

41.000. 000.00 

39.125.000. 00 

38.937.500.00 

38.937.500.00 

38.062.500.00 

36.875.000. 00 

37.250.000. 00 

36.990.000. 00 

35.280.000. 00 


AS I 

26.437.500.00 

28.187.500.00 

31.500.000. 00 

30.187.500.00 

28.312.500.00 

30.062.500.00 

31.937.500.00 

30.750.000. 00 

28375.000. 00 

27.500.000. 00 

28.562.500.00 

32.000. 000.00 

30.625.000. 00 

28.500.000. 00 

29.500.000. 00 

31.875.000. 00 

30.937.500.00 

30.687.500.00 
31,06^500.00 

29.062.500.00 

26.375.000. 00 

32.000. 000.00 

32.562.500.00 

30.125.000. 00 

29.937.500.00 

31.500.000. 00 

32.750.000. 00 

33.312.500.00 

32.312.500.00 

31.812.500.00 

33.250.000. 00 

33.812.500.00 

34.562.500.00 

31.812.500.00 

31.484.400.00 

30.062.500.00 

29.937.500.00 

30.375.000. 00 

30.437.500.00 

30.312.500.00 


23.250.000. 00 

21.625.000. 00 

23.562.500.00 

26.750.000. 00 

25.250.000. 00 

26.187.500.00 

26.875.000. 00 

27.750.000. 00 

28.687.500.00 

28.437.500.00 

27.125.000. 00 

26.062.500.00 

25.250.000. 00 

23.937.500.00 

21.625.000. 00 

22.812.500.00 

21.250.000. 00 

20.750.000. 00 
19,56^500.00 

20.437.500.00 

18.000. 000.00 

20.687.500.00 

23.875.000. 00 

23.937.500.00 

24.437.500.00 

26.250.000. 00 

27.437.500.00 

29.062.500.00 

28.312.500.00 

29.312.500.00 

29.812.500.00 

30.562.500.00 

31.625.000. 00 

32.500.000. 00 

31.937.500.00 

31.250.000. 00 

29.875.000. 00 

28.875.000. 00 

31.600.000. 00 

32.100.000. 00 


AU 

74.875.000. 00 

77.625.000. 00 
^,625,000.00 

80.125.000. 00 

78.500.000. 00 

79.375.000. 00 

83.750.000. 00 

85.000. 000.00 

85375.000. 00 

83.0) 0,000.00 

77.875.000. 00 

80.000. 000.00 

75.250.000. 00 

64.750.0) 0.00 

75.000300.00 

76.250.000. 00 

76.125.000. 00 

78.500.000. 00 

80.625.000. 00 

81.750300.00 

79.375300.00 

87.000. 000.00 
9^000,000.00 

87.125.000. 00 

84.000. 000.00 

89.750.000. 00 

91.375.000. 00 

95.000. 0)0.00 

93.250.000. 00 

94.000. 000.00 

90.875.000. 00 

91.500.000. 0) 

93.000. 000.00 

86.625.000. 00 

89.250.000. 00 

94.125.000. 00 

88.750.000. 00 

83.750.000. 00 

87.120.000. 00 

85.600.000. 00 


1506 


Prices 


■1 

AV 1 

AW 1 

AX 1 

AY r 

AZ 1 

n 

38,468,8CX).00 

15,750,000.00 

54,468,750.00 

15,377,600.00 

32,000,000.00 

m 

39,437,500.00 

15,687,500.00 

50,375,000.00 

14,236,300.00 

33,350,000.00 

iSI 

45,875,000.00 

18,000,000.00 

61,093,750.00 

14,116,200.00 

34,850,000.00 

m 

44,250,000.00 

18,000,000.00 

56,031,250.00 

14,536,600.00 

32,000,000.00 

m 

42,812,500.00 

17,468,750.00 

56,937,500.00 

14,296,400.00 

34,300,000.00 

m 

38,937,500.00 

19,156,250.00 

61,367,200.00 

14,596,700.00 

38,600,0(».00 

m 

34,000,000.00 

20,250,000.00 

64,500,000.00 

15,738,000.00 

40,750,000.00 

m 

33,875,000.00 

18,750,000.00 

57,312,500.00 

16,939,400.£X) 

37,300,000.00 


31,750,000.00 

17,500,000.00 

52,437,500.00 

17,480,000.00 

34,650,0)0.00 

m 

31,687,500.00 

17,468,750.00 

46,875,000.00 

17,119,600.00 

33,600,000.00 

m 

30,437,500.00 

17,250,000.00 

47,437,500.00 

16,759,200.00 

32,450,000.00 

m 

28,562,500.00 

17,156,250.00 

46,968,750.00 

15,858,100.00 

34,850,000.00 

m 

26,937,500.00 

17,375,000.00 

45,000,000.00 

15,677,900.00 

34,100,000.00 

m 

27,437,500.00 

16,156,250.00 

40,187,500.00 

14,596,700.00 

33,250,000.00 

1^ 

26,W7,500.00 

16,093,750.00 

42,968,750.00 

13,635,600.00 

33,900,000.00 

o 

31,875,000.03 

18,000,000.00 

49,250,000.00 

13,335,300.00 

38,700,000.00 

1^ 

30,312,500.00 

17,937,500.00 

47,625,000.00 

13,455,400.00 

37,100,000.00 

o 

30,375,000.00 

19,062,500.00 

46,500,000.00 

13,515,500.00 

38,550,000.00 

la 

28,937,500.00 

19,156,250.00 

47,718,750.00 

13,395,300.00 

38,850,000.00 

nni 

27,875,000.00 

18,625,000.00 

43,750,000.00 

13,515,500.00 

36,900,000.00 

nsi 

25,437,500.00 

18,750,000.00 

33,000,000.00 

15,317,500.00 

34,600,000.00 

RtH 

33,000,000.00 

19,750,000.00 

43,187,500.00 

19,222,000.00 

40,850,000.00 

RiB 

31,000,000.00 

19,687,500.00 

45,906,250.00 

18,681,400.00 

41,850,000.00 

RiR 

28,000,000.00 

18,218,750.00 

40,218,750.00 

17,720,300.00 

39,950,000.00 

Rig 

28,187,500.00 

19,812,500.00 

38,656,250.00 

17,480,000.00 

38,600,000.00 

Rig 

29,437,500.00 

19,750,000.00 

39,875,000.00 

19,041,800.00 

38,450,000.00 

RiH 

29,062,500.00 

19,718,750.00 

45,531,250.00 

20,423,400.00 

41,600,000.00 

R!!3 

31,937,500.00 

20,906,250.00 

47,437,500.00 

21,084,100.00 

41,700,000.00 


30,437,500.00 

20,000,000.00 

48,093,750.00 

20,903,900.00 

40,000,000.00 

on 

31,375,000.00 

18,343,750.00 

45,187,500.00 

20,483,400.00 

38,750,000.00 

m 

32,375,000.00 

18,875,000.00 

45,875,000.00 

21,624,700.00 

38,650,000.00 

m 

34,875,000.00 

19,843,750.00 

49,343,750.00 

22,345,600.00 

43,300,000.00 

{fE! 

30,875,000.00 

19,531,250.00 

49,625,000.00 

21,144,200.00 

43,150,000.00 

Si 

30,500,000.00 

19,218,750.00 

50,343,750.00 

20,002,900.00 

42,900,000.00 

BB 

31,562,5CK).00 

19,062,500.00 

5^500,000.00 

19,882,800.00 

44,300,000.00 

m 

32,750,000.00 

20,093,750.00 

5^031,250.00 

20,663,600.00 

44,600,0)0.00 

RIB 

31,187,500.00 

19,343,750.00 

47,593,750.00 

19,582,400.00 

41,900,000.00 

tR!! 

31,187,500.00 

19,781,250.00 

49,875,000.00 

20,483,400.00 

41,450,000.00 

m 

33,562,500.00 

20,760,000.00 

51,156,250.00 

21,865,000.00 

42,450,000.00 

tR!i 

32,062,500.00 

20,930,000.00 

51,062,500.00 

21,865,000.00 

42,250,000.00 
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11 ^ 


m 




i{i^i 


m 

I CIB 

\m 

IQ 

IQ 



C 1 

— p- 

E 1 

~ p- 

G 

118 1/31/2001 

43.6875 

59.8600 

50.3125 

73.5000 

52.5600 

119 2/1/2001 

45.4375 

59.7000 

50.5625 

70.1250 

49.8300 

120 2/ll2m\ 

43.5625 

57.7000 

47.7500 

65.750) 

47.7900 

121 2/5/2001 

45.3750 

58.9800 

45.8125 

643750 

49.3700 

122 2/6/2001 

44.0000 

59.6400 

45.8750 

55.0625 

48.8500 

123 2/7/2001 

40.3125 

59.6800 

44.7500 

49.8125 

48.2000 

124 2/8/2001 

35.9375 

59.9500 

42.3750 

46.7500 

48.7600 

125 2/9/2001 

35.3750 

59.5800 

42.6250 

444375 

47.2500 

126 2/12/2001 

37.8750 

59.0100 

44.0000 

43.1250 

47.5300 

127 2/13/2001 

37.1875 

59.9800 

41.2500 

43.0000 

48.0900 

128 2/14/2001 

40.0625 

59.1300 

46.8125 

47.1250 

48.5300 

129 2/15/2001 

38.9375 

58.9200 

49.4375 

51.6875 

49.9500 

130 2/16/2001 

36.3125 

58.9300 

48.2344 

43.8125 

48.3600 

131 2/20/2001 

34.2500 

56.9500 

45.9375 

38.0625 

44.9500 

132 2/21/2001 

30.0625 

57.6000 

46.6250 

36.0625 

44.4000 

133 2/22/2001 

30.4375 

57.0000 

46.8125 

34.6250 

44.9000 

134 2/23/2001 

32.6250 

56.6100 

47.9375 

37.0625 

43.3000 

135 2/26/2001 

31.6875 

57.6000 

47.8125 

35.0625 

46.1200 

136 2/27/2001 

30.5000 

57.9400 

45,0000 

30.3125 

44.700) 

137 2/28/2001 

29.0625 

59.0000 

42.2500 

26.7500 

44.0300 

138 3/1/2001 

28.0625 

59.1900 

45.3281 

29.5625 

44.0000 

139 3/2/2001 

27.6875 

58.9400 

45.2500 

28.8125 

42.0600 

140 3/5/2001 

27.0625 

59.1600 

47.5625 

29.1875 

43.8000 

141 3/6/2001 

28.5000 

58.7500 

49.8125 

30.6875 

46.5400 

142 3/7/2001 

28.6875 

58.8500 

49.8125 

29.0000 

45.3000 

143 3/8/2001 

27.1250 

59.4800 

50.3125 

29.7500 

44.5000 

144 3/9/2001 

26.9375 

57.8400 

46.7500 

26.4375 

42.8700 

145 3/12/2001 

26.0000 

55.7500 

46.3125 

23.7500 

39.2700 

146 3/13/2001 

27.3750 

56.2100 

47,8750 

26.8750 

40.7000 

147 3/14/2001 

26.1250 

53.7000 

48.1875 

25.0000 

40.0400 

148 3/15/2001 

25.0000 

52.0500 

46.1250 

23.6250 

40.5900 

149 3/16/2001 

28.6250 

49.8900 

44.2500 

22.2500 

39.3500 

150 3/19/2001 

31.7500 

51.7500 

46.6250 

22.7500 

39.9000 

151 3/20/2001 

32.8125 

51.0400 

42.8125 

19.0625 

38.7900 

152 3/21/2001 

3Z5625 

52.5000 

44.8750 

19.7500 

37.8400 

153 3/22/2001 

36.0000 

52.2500 

49.4375 

241875 

36.7700 

154 3/23/2001 

35.6875 

51.5000 

50.2500 

23.1875 

39.5200 

155 3/26/2001 

33.5900 

53.4700 

49.3125 

21.2500 

40.8«)0 

156 3/27/2001 

36.6000 

54.1900 

50.8750 

21.6250 

43.0000 

157 3/28/2001 

33.9700 

53.4100 

47.6875 

18.3125 

40.7600 
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? 

1 Q 

R 

s ! 

1 T 


iwl 

45.7700 

34.3500 

29.1250 

30.5000 

4Z1200 

30.5625 

tEg 

42.1800 

34.3700 

30.0625 

3Z1000 

41.8000 

31.1250 


41.2000 

32.6000 

27.7500 

30.3100 

39.7600 

29.1875 

Bgl 

38.2800 

33.0000 

27.5000 

28.9500 

40.9000 

27.8750 

BS 

39.7200 

33.1200 

27.6250 

28.0600 

41.1800 

27.8125 


38.8200 

31.1500 

27.6875 

27.2000 

40.4400 

26.5625 

033 

39.9700 

30.0200 

27.1250 

25.8000 

41.0000 

25.8750 

tEi 

38.76CX) 

27.9900 

23.5625 

25.080) 

40.4300 

24.5625 


39.4200 

29.6500 

23.0000 

26.2500 

40.9000 

25.5000 

Hsm 

41.5000 

28.1000 

2Z5625 

26.1500 

41.6900 

25.1250 

EEB 

46.5000 

28.2300 

25.0000 

25.1000 

39.0800 

26.6875 

BSB 

44.6000 

28.4200 

25.5000 

24.4000 

39.7000 

27.1875 

tEg 

42.55(X) 

26.5000 

24.0000 

23.7600 

37.1000 

23.1875 

BSl 

38.6000 

25.5000 

23.1250 

22.9300 

36.8500 

22.2500 

nsg 

38.4000 

24.2500 

23.0000 

21.2000 

37.5000 

19.6250 

IBS 

38.0000 

23,2500 

23.3750 

24.1000 

36.4900 

20.8125 

M 

37.2500 

21.3400 

22.0000 

24.4500 

35.9000 

20.8125 

rai! 

35.0000 

22,7500 

23.1875 

25.6000 

38.2700 

20.7500 

tEEl 

35.0500 

21.9000 

21.6875 

26.4900 

37.4500 

19.8125 

EBi! 

34.2200 

22.0000 

19.0000 

25.1800 

36.9700 

19.8750 

CBI 

35.9(»0 

23.5400 

21.3750 

23.2000 

34.8600 

20.0625 

tro 

36.0900 

24.0500 

16.8750 

22.0500 

34.7300 

Bl 

tra 

39.0000 

26.0000 

17.0000 

22.4700 

34.3000 

US 

43.8600 

25,5000 

17.6250 

22.6400 

34.9400 

22.2500 

ffg 

41.0000 

25.5000 

18.6250 

22.9500 

34.5200 

22.0625 

tBa 

42.8500 

25.1100 

17.5000 

22.1800 

35.2900 

20.3125 

ffB 

40.7500 

22.8000 

16.3750 

21.1200 

33.8000 

17.4375 

m 

40.7600 

21.4500 

15.1875 

20.05CX) 

33.2500 

17.0625 

BB 

44.0500 

22.0500 

16.9375 

20.2700 

34.7800 

19.1250 

HI 

43.5200 

21.8000 

16.0625 

18.9000 

35.4400 

18.4375 

B51 

41.3000 

24.9500 

14.6875 

19.5100 

37.9200 

18.0625 


40.0500 

24.7100 

14.0625 

18.5000 

36.8400 

18.1875 

B51 

43.06(X) 

26.7000 

15.4375 

19.9700 

37.0000 

19.0625 

BSi 

40.6000 

25.4000 

14.3750 

18.2600 

36.380) 

17.3750 

Hi 

42.0100 

25.0600 

14.7500 

17.5000 

34.2300 

18.3750 

Hi 

46.7000 

25.0000 

15.5000 

17.0200 

34.0000 

18.8750 

8133 

48.8300 

26.4600 

15.8750 

18.M00 

35.2500 

18.2500 

M 

46.8700 

27.(»00 

15.6900 

19.7000 

36.3500 

17.2400 


48.0000 

27.3400 

16.6500 

20.6000 

37.190) 

17.4100 

H3 

44.2500 

24.5000 

15.1000 

18.9500 

34.9800 

15.8500 








1510 


Prices 


U I V I w 


m 

43.8200 

94.8750 

20.7237 


41.0000 

92.8750 

21.3244 


39.3800 

87.0000 

19.2821 

H! 

37.5300 

89.8750 

20.5435 


37.9000 

86.1250 

19.9428 

m 

35.0000 

82.0625 

19.3421 


35.0100 

80.2500 

19.5223 

m 

35.1000 

78.1250 

18.2609 

m 

35.8500 

71.9375 

19.1619 


35.1300 

69.6250 

17.8404 

m 

39.3500 

76.3750 

16.8192 


41.7000 

82.8125 

15.5578 


39.0000 

76.5625 

15.1974 

m 

36.8400 

71.6875 

15.7380 

n 

37.9500 

72.3750 

15.2575 

m 

37.2900 

65.5000 

16.0384 


35.830) 

62.3750 

15.8581 

El 

35.8200 

68.9375 

16.9995 

El 

33.1000 

62.3125 

16.5790 

1 

31.2300 

64.9375 

15.9783 

El 

31.0000 

70.6875 

15.2575 

El 

33.1600 

63.6250 

15.5578 

El 

36.4500 

59.8125 

15.4977 

El 

36.0100 

67.7500 

16.0384 

1 

36.1800 

66.8125 

16.5189 

El 

36.0100 

63.8750 

15.7981 

El 

33.6500 

58.3125 

16.2786 

El 

3X6000 

53.9375 

15.1373 

El 

34.5000 

59.1250 

14.5967 

1 

34.7500 

59.6875 

15.7981 

1 

33.0000 

54.3750 

16.8793 

m 

31.4200 

54.6250 

16.7592 

1 

34.9400 

54.0000 

17.6602 

1 

32.8100 

53.6250 

16.5189 

1 

32.9600 

53.4375 

16.0984 

1 

36.0000 

55.1875 

16.3988 

1 

37.8800 

53.8750 

16.2186 

1 

37.5800 

50.0600 

17.2998 

El 

37.6000 

54.9200 

18.3210 

El 

34.430) 

47.5000 

18.0807 


X I Z I AB I AC 


54.0000 

64.3000 

195.0000 

47.89 

57.6250 

65.1500 

194.0000 

47.88 

53.0625 

61.5500 

193.0000 

45.14 

50.8750 

61.5000 

190.0000 

45.32 

50.5000 

61.6000 

189.0000 

44.93 

48.0000 

60.600) 

188.0000 

43.19 

47.3750 

58.7900 

187.0000 

42.21 

47.4375 

56.4000 

186.0000 

41.15 

49.5000 

57.0800 

183.0000 

41.14 

47.7500 

55.3000 

18X0000 

40.20 

51.2500 

57.4500 

181.0000 

41.78 

54.0000 

58.4000 

180.0000 

42.72 

47.8750 

55.1300 

179.0000 

40.36 

42.3750 

5X9900 

175.0000 

38.20 

43.2500 

51.5000 

174.0000 

37.49 

42.8750 

51.0000 

173.0000 

37.03 

41.1250 

51.1800 

17X0000 

37.25 

41.8750 

52.1500 

169.0000 

38.05 

38.7500 

49.0000 

168.0000 

36.27 

38.8750 

47.4500 

167.0000 

35.22 

41.5000 

48.8000 

166.0000 

35.62 

42.5000 

46.7000 

165.0000 

34.68 

43.2500 

47.5500 

16X0000 

35.39 

45.1875 

49.4000 

161.0000 

36.81 

45.5625 

49.4200 

160.0000 

36.62 

45.3125 

48.5000 

159.0000 

35.82 

4X9375 

45.1000 

158.0000 

33.64 

41.3125 

42.3000 

155.0000 

32.22 

44.5000 

44.4500 

154.0000 

34.15 

44.7500 

43.7500 

153.0000 

33.78 

43.5625 

42.1500 

15X0000 

33.42 

41.5781 

41.1000 

151.0000 

32.80 

44.8125 

43.2600 

148.0000 

34.46 

41.1250 

40.3500 

147.0000 

32.93 

41.6250 

40.3500 

146.0000 

32.66 

46.5000 

4X8000 

145.0000 

34.23 

46.0000 

42.8000 

144.0000 

34.70 

43.1250 

41.8100 

141.0000 

34.14 

4X1250 

43.2500 

140.0000 

35.37 

39.6250 

39.7000 

139.0000 

32.92 









Hi 

AD 1 

AE j 

AF 1 

AG 1 

AH 1 

A1 

tBI 

1,058,397,575 

65,531,250.00 

59,860,000.00 

55,343,750.00 

66,150,000.00 

52,560,000.00 

EE 

1,058,248,150 

68,155,250.00 

59,700,000.00 

55,618,750.00 

63,11^500.00 

49,830,000.00 

BSl 

997,585,120 

65,343,750.00 

57,700,000.00 

52,525,000.00 

59,175,000.00 

47,790,0(».00 

CBI 

1,001,502,375 

58,062,500.00 

58,980,000.00 

50,393,750.00 

57,937,500.00 

49,370,000.00 

reg 

993,040,300 

66,000,000.00 

59,640,000.00 

50,462,500.00 

49,556,250.00 

48,850,000.00 


954,485,725 

60,468,750.00 

59,680,000.00 

49,225,000.00 

44,831,250.00 

48,200,000.00 

CBS 

932,739,430 

53,906,250.00 

59,950,000.00 

46,612,500.00 

42,075,000.00 

48,760,000.00 

tBl 

909,444,025 

53,062,500.00 

59,580,000.00 

46,887,500.00 

39,993,750.00 

47,250,000.00 

BSl 

909,215,775 

56,812,500.00 

59,010,000.00 

48,400,000,00 

38,812,500.00 

47,530,000.00 

nai! 

888,518,150 

55,781,250.00 

59,980,000.00 

45,375,000.00 

38,700,000.00 

48,090,000.00 

nsi 

923,319,450 

60,093,750.00 

59,130,000.00 

51,493,750.00 

42,412,500.00 

48,530,000.00 

KB 

944,080,925 

58,406,250.00 

58,920,000.00 

54,381,250.00 

46,518,750.00 

49,950,000.00 

KB 

891,926,780 

54,468,750.00 

58,930,000.00 

53,057,840.00 

39,431,250.00 

48,360,000.00 

EH 

844,159,875 

51,375,000.00 

56,950,000.00 

50,531,250.00 

34,256,250.00 

44,950,CXX).00 

KB 

828,487,250 

45,093,750.00 

57,600,000.00 

51,287,500.00 

32,456,250.00 

44,400,000,00 

EE 

818,328,525 

45,656,250.00 

57,000,000.00 

51,493,750.00 

31,162,500.00 

44,900,CKX).00 

KB 

823,273,350 

48,937,500.00 

56,610,000.00 

52,731,250.00 

33,356,250.00 

43,300,0)0.00 

KB 

840,868,875 

47,531,250.00 

57,600,000.00 

52,593,750.00 

31,556,250.00 

46,120,000.00 

KB 

801,580,250 

45,750,000.00 

57,940,000.00 

49,500,000.00 

27,281,250.00 

44,700,0)0,00 

Kl 

778,327,655 

43,593,750.0) 

59,000,000.00 

46,475,000.00 

24,075,000.00 

44,030,000.00 

EH 

787,231,870 

42,093,750.00 

59,190,000.00 

49,860,910.00 

26,606,250.00 

44,000,000.00 

KB 

766,441,425 

41,531,250.00 

58,940,000.00 

49,775,000.00 

25,931,250.00 

42,060/X)0.00 

EH 

782,066,585 

40,593,750.00 

59,160,000.00 

5^318,750.00 

26,268,750.00 

43,800,0)0.00 

ESS 

813,487,400 

42,750,000.00 

58,750,000.00 

54,793,750.00 

27,618,750.00 

46,540,000.00 

'ESS 

809,400,150 

43,031,250.00 

58,850,000.00 

54,793,750.00 

26,100,000.00 

45,300/X)0.00 

ESS 

791,542,475 

40,687,500.00 

59,480,000.00 

55,343,750.00 

26,775,000.00 

44,500,000.00 

KB 

743,354,350 

40,406,250.00 

57,840,000.00 

51,425,000.00 

23,793,750.00 

42,870,000.00 

El 

712,086,925 

39,000,000.00 

55,750,000.00 

50,943,750.00 

21,375,000.00 

39,270,000.00 

KB 

754,806,450 

41,062,500.00 

56,210,000.00 

52,662,500.00 

24,187,500.00 

40,700,0(X).00 

tBi! 

746,637,100 

39,187,500.00 

53,700,000.00 

53,006,250.00 

22,500,000.00 

40,040,000.00 

H5i 

738,542,925 

37,500,000.00 

52,050,000.00 

50,737,500.00 

21,262,500.00 

40,590,000.00 

n 

724,793,555 

42,937,500.00 

49,890,000.00 

48,675,000.00 

20,025,000.00 

39,350,000.00 

KB 

761,606,825 

47,625,000.00 

51,750,000.00 

5U87,500.00 

20,475,000.00 

39,900,000.0) 

EH 

727,766,775 

49,218,750.00 

51,040,000.00 

47,093,750.00 

17,156,250.00 

38,790,000.00 

EH 

721,740,525 

48,843,750.00 

52,500,000.00 

49,362,500.00 

17,775,000.00 

37,840,000.00 

EH 

756,530,300 

54,000,000.00 

52,250,000.00 

54,381,250.00 

21,768,750.00 

36,770,000.00 

KB 

766,820,725 

53,531,250.00 

51,500,000.00 

55,275,000.00 

20,868,750.00 

39,520,0(».00 

EH 

754,582,050 

50,385,000.00 

53,470,000.00 

54,243,750.00 

19,125,000.00 

40,890,000.00 

KB 

781,763,500 

54,900,000.00 

54,190,000.00 

55,962,500.00 

19,462,M)0.00 

43,000,000.00 

EH 

727,425,700 

50,955,000.00 

53,410,000.00 

52,456,250.00 

16,481,250.00 

40,760,000,00 
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AJ I 

59.343.750.00 

60.468.750.00 

54.450.000. 00 

58.162.500.00 

56.587.500.00 

51.187.500.00 

47.404.710.00 

47.587.500.00 

45.900.000. 00 
42,525,0)0.00 

47.700.000. 00 

50.512.500.00 

45.731.250.00 

44.775.000. 00 

41.231.250.00 

37.743.750.00 

39.656.250.00 

41.175.000. 00 

36.168.750.00 

34.537.500.00 
35/129,710.00 

29.418.750.00 

31.331.250.00 

33.637.500.00 

33.243.750.00 

30.206.250.00 

27.675.000. 00 

27.281.250.00 

32.568.750.00 

31.725.000. 00 

27.731.250.00 

27.168.750.00 

31.162.500.00 

28.462.500.00 

28.856.250.00 

30.600.000. 00 

31.050.000. 00 

28,856,250.00 

30.375.000. 00 

24.300.000. 00 


AK I 

58.050.000. 00 

58.950.000. 00 

56.025.000. 00 

59.343.750.00 

59.793.750.00 

60.075.000. 00 

61.200.000. 00 

64.012.500.00 

64.912.500.00 

64.068.750.00 

64.181.250.00 

62.943.750.00 

64.139.040.00 

65.025.000. 00 

64.687.500.00 

63.000. 000.00 

64.743.750.00 

67.050.000. 00 

63.675.000. 00 

64.406.250.00 

62.943.750.00 

61.481.250.00 

61.818.750.00 

61.256.250.00 

59.400.000. 00 

57.262.500.00 

57.206.250.00 

54.675.000. 00 

57.037.500.00 

57.375.000. 00 

58.050.000. 00 

55.350.000. 00 

56.362.500.00 

54.281.250.00 

51.187.500.00 

53.156.250.00 

56.137.500.00 

57.881.250.00 

58.556.250.00 

56.643.750.00 


81.281.250.00 

80.943.750.00 

74.587.500.00 

75.937.500.00 

75.375.000. 00 

72.056.250.00 

67.134.420.00 
66,71^500.00 

56.700.000. 00 

48.093.750.00 

48.825.000. 00 

50.456.250.00 

47.925.000. 00 

40.387.500.00 

40.218.750.00 

37.743.750.00 

41.118.750.00 
43,76^500.00 

39.150.000. 00 

34.931.250.00 

36.281.250.00 

32.062.500.00 

32.793.750.00 

34.650.000. 00 

34.875.000. 00 

29.981.250.00 

24.637.500.00 

24.732.000. 00 

27.387.000. 00 

26.307.000. 00 

26.028.000. 00 

26,820,000.00 

28.791.000. 00 

26.892.000. 00 

26.946.000. 00 

30.069.000. 00 

26.946.000. 00 

21.906.000. 00 

22.500.000. 00 

19.998.000. 00 


61.949.500.00 

63.650.000. 00 

59.555.500.00 

57.579.500.00 

57.522.500.00 

57.085.500.00 

57.560.500.00 

55.860.000. 00 

55.109.500.00 

55.119.000. 00 
56/)69,000.00 

57.380.000. 00 

56.145.000. 00 

55.100.000. 00 

56.173.500.00 

54.349.500.00 

53.931.500.00 

54.102.500.00 

54.815.000. 00 

54.292.500.00 

55.052.500.00 

57.038.000. 00 

56.572.500.00 

55.736.500.00 

56.857.500.00 

56.905.000. 00 

55.014.500.00 

52.259.500.00 

52.364.000. 00 

53.304.500.00 

53.580.000. 00 

53.865.000. 00 

53.390.000. 00 

52.316.500.00 

50.530.500.00 

47.785.000. 00 

47.490.500.00 

48.450.000. 00 

52.250.000. 00 

51.072.000. 00 


31.821.875.00 

32.512.500.00 

30.175.000. 00 

29.378.125.00 

30.387.500.00 

26.403.125.00 

25.500.000. 00 

23.959.375.00 

25.128.125.00 

24.225.000. 00 

24.968.750.00 

26.190.625.00 

24.012.500.00 

22.153.125.00 

21.356.250.00 

22.471.875.00 

22.950.000. 00 

22.153.125.00 

20.400.000. 00 

20.134375.00 

20.825.000. 00 

18.859.375.00 

19.616.385.00 

20.400.000. 00 

20,400,000.00 

19.390.625.00 

17.531.250.00 

15.990.625.00 

18.168.750.00 

17.212.500.00 

17.265.625.00 

16.946.875.00 

17.690.625.00 

16.203.125.00 

16.415.625.00 

16.787.500.00 

15.884.375.00 

15.193.750.00 

15.406.250.00 

13.387.500.00 


AO 

39.187.500.00 I 
38,«)6,250.00 

37.781.250.00 

36.656.250.00 

40.312.500.00 

39.750.000. 00 

39.093.750.00 
35,250,0(X).00 

34.875.000. 00 

33.375.000. 00 

34.406.250.00 

37.500.000. 00 

35.250.000. 00 

33.000. 000.00 
30,937,5a).00 

32.906.250.00 

34.875.000. 00 

34.218.750.00 

33.375.000. 00 

32.812.500.00 

32.250.000. 00 

33.093.750.00 

35.156.250.00 

39.281.250.00 

38.906.250.00 

39.187.500.00 

35.062.500.00 

33.093.750.00 

35.906.250.00 

36.562.500.00 

36.281.250.00 

35.531.250.00 

37.312.500.00 

36.656.250.00 

37.031.250.00 

39.375.000. 00 

41.156.250.00 

38.531.250.00 

40.500.000. 00 

39.656.250.00 




AP I AQ I AR 

39.500.000. 00 45,770,000.00 34,350,000.00 

38.600.000. 00 42,180,000.00 34,370,000.00 

36.987.520.00 41,200,(»0.00 32,600,000.00 

37.350.000. 00 38,280,000.00 33,000,000.00 

37.500.000. 00 39,720,0(K).00 33,120,000.00 

36.950.000. 00 38,820,000.00 31,150,000.00 

37.700.000. 00 39,970,000.00 30,020,000.00 

35.650.000. 00 38,760,000.00 27,990,000.00 

37.750.000. 00 39,420,000.00 29,650,000.00 

37.950.000. 00 41,500,000.00 28,100,000,00 

40.150.000. 00 46,500,000.00 28,230,000,00 

40,4(X),000.00 44,600,000.00 28,420,000.00 

39.000. 000.00 42,550,000.00 26,500,000.00 

35.650.000. 00 38,600,000.00 25,500,000.00 

36.550.000. 00 38,400,000.00 24,250,000.00 

35.650.050.00 38,000,000.00 23,250,000.00 

35.550.000. 00 37,250,000.00 21340,000.00 

36.300.000. 00 35,000,000.00 22,750,000.00 

33.700.000. 00 35,050,000.00 21,900,000.00 

30.662.480.00 34,220,000.00 22,000,000.00 

30.000. 000.00 35,900,000.00 23,540,000.00 

30.150.000. 00 36,090,000.00 24,050,000.00 

30.400.000. 00 39,000,000.00 26,000,000.00 

32.250.000. 00 43,860,000.00 25,500,000.00 

34.000. 000.00 41,000,000.00 25,500,000.00 

31.300.000. 00 42,850,000.00 25,110,000.00 

27.200.000. 00 40,750,000.00 22,800,000.00 

25.250.000. 00 40,760,000.00 21,450,000.00 

27.550.000. 00 44,050,000.00 22,050,000.00 

27.300.000. 00 43,520,000.00 21,800,000.00 

27.700.000. 00 41,300,000.00 24,950,000.00 

26.000. 000.00 40,050,000.00 24,710,000.00 

29.650.001.00 43,060,000.00 26,700,000.00 

28.250.000. 00 40,600,000.00 25,400,000.00 

25.700.000. 00 42,010,000.00 25,060,000.00 

29.300.000. 00 46,700,000.00 25,000,000.00 

29.750.000. 00 48,830,000.00 26,460,000.00 

30.750.000. 00 46,870,000.00 27,080,000.00 

32.000. 000.00 48,000,000.00 27,340,000.00 

28.950.000. 00 44,250,000.00 24,500,000.00 


AS I AT I AU 

29.125.000. 00 30,500,000.00 84,240,000.00 

30.062.500.00 32,100,000.00 83,600,000.00 

27.750.000. 00 30,310,000.00 79,520,000.00 

27.500.000. 00 28,950,000.00 81,800,000.00 

27.625.000. 00 28,060,000.00 82,360,000.00 

27.687.500.00 27,200,000.00 80,880,000.00 

27.125.000. 00 25,800,000.00 82,000,000.00 

23.562.500.00 25,080,000.00 80,860,000.00 

23.000. 000.00 26,250,000.00 81,800,000.00 

22.562.500.00 26,150,000.00 83,380,000.00 

25.000. 000.00 25,100,000.00 78,160,000.00 

25.500.000. 00 24,400,000.00 79,400,000.00 

24.000. 000.00 23,760,000.00 74,200,000.00 

23.125.000. 00 22,930,000.00 73,700,000.00 

23.000. 000.00 21,200,000.00 75,0)0,000.00 

23.375.000. 00 24,100,000.00 72,980,000.00 

22.000. 000.00 24,450,000.00 71,800,OOO.CX) 

23.187.500.00 25,600,000.00 76,540,000.0) 

21.687.500.00 26,490,000.00 74,900,000.00 

19.000. 000.00 25,180,000.00 73,940,000.00 

21.375.000. 00 23,200,000.00 69,720,000.00 

16.875.000. 00 22,050,000.00 69,460,000.00 

17.000. 000.00 22,470,000.00 68,600,000.00 

17.625.000. 00 22,640,000.00 69,880,000.00 

18.625.000. 00 22,950,000.00 69,040,000.00 

17.500.000. 00 22,180,000.00 70,580,000.00 

16.375.000. 00 21,120,000.00 67,600,000.00 

15.187.500.00 20,050,000.00 66,500,000.00 

16.937.500.00 20,270,000.00 69,560,000.00 

16.062.500.00 18,900,000.00 70,880,000.00 

14.687.500.00 19,510,000.00 75,840,000.00 

14.062.500.00 18,500,000.00 73,680,000.00 

15.437.500.00 19,970,000.00 74,000,000.0) 

14375.000. 00 18,260,000.00 72,760,000.00 

14.750.000. 00 17,500,000.00 68,460,000.00 

15.500.000. 00 17,020,000.00 68,000,000.0) 

15.875.000. 00 18,900,000.00 70,500,000.00 

15.690.000. 00 19,700,000.00 72,700,0)0.00 

16.650.000. 00 20,600,000.00 74,380,000.00 

15.100.000. 00 18,950,000.00 69,960,000.00 
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Av r 

AW 1 
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AZ 


30,562,500.0) 

21,910,000.00 

47,437,500.00 

20,723,700.00 

43,200,000.00 

ns 

31,125,000.00 

20,500,0)0.00 

46,437,500.00 

21,324,400.00 

46,100,000.00 

ns 

29,187,500.00 

19,690,000.00 

43,500,000.00 

19,282,100.00 

42,450,000.00 

ng! 

27,875,000.00 

18,765,000.00 

44,937,500.00 

20,543,500.00 

40,700,000.00 

El 

27,812,500.00 

18,950,000.00 

43,0623)0.00 

19,942,800.00 

40,400,000.00 

El 

26,56^500.00 

17,500,000.00 

41,031,250.00 

19,342,100.0) 

38,400,000.00 

El 

25,875,000.00 

17,505,003.00 

40,125,000.00 

19,522,3a).00 

37,900,000.00 

ns 

24,562,500.00 

17,550,000.00 

39,062,500.00 

18,260,900.00 

37,950,000.00 

El 

25,500,000.00 

17,925,000.00 

35,968,750.00 

19,161,900.00 

39,600,000.00 

El 

25,125,000.00 

17,565,000.00 

34,812,500.00 

17,840,400.00 

38,200,0)0.00 

El 

26,687,500.00 

19,675,000.00 

38,187,500.00 

16,819,200.00 

41,000,000.00 

El 

27,187,500.00 

20,850,000.00 

41,406,250.00 

15,557,800.00 

43,200,000.00 

El 

23,187,500.00 

19,500,000.00 

38,281,250.00 

15,197,400.00 

38,3(X),000.00 

El 

22,250,000.00 

18,420,000.00 

35,843,750.00 

15,738,000.00 

33,900,0a).00 

El 

19,625,000.00 

18,975,000.00 

36,187,500.00 

15,257,500.00 

34,600,000.00 

El 

20,812,500.00 

18,645,000.00 

32,750,000.00 

16,038,400.00 

34,300,000.00 

H 

20,812,500.00 

17,915,000.00 

31,187,500.00 

15,858,100.00 

32,900,000.00 

El 

20,750,000.00 

17,910,000.00 

34,468,750.00 

16,999,500.00 

33,500,000.00 

El 

19,812,500.00 

16,550,000.00 

31,156,250.00 

16,579,000.00 

31,000,000.00 

El 

19,875,000.00 

15,615,000.00 

32,468,750.00 

15,978,300.00 

31,100,000.00 

El 

20,062,500.00 

15,500,000.00 

35,343,750.00 

15,257,500.00 

33,200,000.00 

El 

19,625,000.00 

16,580,000.00 

31,812,500.00 

15,557,800.00 

34,000,000.00 

El 

20,937,500.00 

18,225,000.00 

29,906,250.00 

15,497,700.00 

34,600,000.00 

El 

22,250,000.00 

18,005,000.00 

33,875,000.00 

16,038,400.00 

36,150,000.00 

El 

22,062,500.00 

18,090,000.00 

33,406,250.00 

16,518,900.00 

36,450,000.00 

El 

20,312,500.00 

18,005,000.00 

31,937,500.00 

15,798,100.00 

36,250,000.00 

815 

17,437,500.00 

16,825,000.00 

29,156,250.00 

16,278,600.00 

34,350,000.00 

EEI 

17,062,500.00 

16,300,000.00 

26,968,750.00 

15,137,300.00 

33,050,000.00 

El 

19,125,000.00 

17,250,000.00 

29,562,500.00 

14,596,700.00 

35,600,000.00 

El 

18,437,500.00 

17,375,000.00 

29,843,750.00 

15,798,100.00 

35,800,000.00 

ren 

18,062,500.00 

16,500,000.00 

27,187,500.00 

16,879,300.00 

34>850,000.00 

El 

18,187,500.00 

15,710,000.00 

27,312,500.00 

16,759,200.00 

33,262,480.00 

El 

19,062,500.00 

17,470,000.00 

27,000,000.00 

17,660,200.00 

35,850,000.00 

El 

17,375,000.00 

16,405,000.00 

26,812,500.00 

16,518,900.00 

32,900,000.00 

El 

18,375,000.00 

16,480,000.00 

26,718,750.00 

16,098,400.00 

33,300,000.00 

El 

18,875,000.00 

18,000,000.00 

27,593,750.00 

16,398,800.00 

37,200,000.00 

El 

18,250,000.00 

18,940,000.00 

26,937,500.00 

16,218,600.00 

36,8(X),000.00 

El 

17,240,000.00 

18,790,000.00 

25,030,000.00 

17,299,800.00 

34,500,000.00 

El 

17,410,000.00 

18,8CX),000.00 

27,460,000.00 

18,321,000.00 

33,700,000.00 

n 

15,850,000.00 

17,215,000.00 

23,750,000.00 

18,080,700.00 

31,700,000.00 
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158 3/29/2001 

32.5000 

53.0500 

45.5625 

17.0000 

40.7500 

159 3/30/2001 

34.9000 

54.3800 

43.5000 

16.5000 

40.1500 

160 4/2/2001 

34.0000 

54.4900 

40.0000 

141094 

37.170) 

161 4/3/2001 

30.8800 

516000 

40.1250 

115625 

33.9000 

162 4/4/2001 

29.5200 

52.1100 

37.8125 

11.3125 

35.1500 

163 4/5/2001 

34.9000 

53.4700 

42.2500 

14.8125 

39.7000 

164 4/6/2001 

34.0500 

52.4500 

40.0000 

13.6875 

39.3000 

165 4/9/2001 

35.8300 

53.1000 

38.8200 

13.6200 

39.4700 

166 4/10/2001 

41.3600 

52.9700 

42.7500 

16.3800 

40.0100 

167 4/11/2001 

40.7300 

50.6000 

46.0300 

19.3900 

41.2000 

168 4/12/2001 

41.0600 

51.5000 

49.4700 

22.0100 

42.220) 

169 4/16/2001 

40.8300 

50.4100 

47.9200 

19.9900 

43.3100 

170 4/17/2001 

41.1500 

51.3000 

47.5900 

20.3400 

43.9000 

171 4/18/20)1 

45.9400 

54.2800 

53.0300 

218600 

49.0000 

172 4/19/2001 

48.0500 

54.0500 

58.7300 

28.920) 

49.9000 

173 4/20/2001 

45.9600 

53.2900 

56.3100 

30.00)0 

48.6900 

174 4/23/2001 

42.9800 

511600 

52.7300 

25.6000 

47.6000 

175 4/24/2001 

42.7300 

52.0000 

51.7000 

23.9800 

47.2500 

176 4/25/2001 

44.6700 

53.1000 

53.1800 

24.3000 

49.5000 

177 4/26/2001 

44.6700 

519800 

50.8400 

22.0000 

49.5100 

178 4/27/2001 

45.6200 

54.7400 

53.8900 

219500 

49.9900 

179 4/30/2001 

44.9200 

54.2500 

54.6000 

26.0200 

50.5000 

180 5/1/2001 

44.0500 

53.9400 

55.0400 

26.4600 

51.9600 

181 5/2/2001 

4Z8300 

52.9600 

54.6900 

27.5400 

51.6100 

182 5/3/2001 

40.6300 

52.4600 

516000 

24.5400 

50.6500 

183 5/4/2001 

41.3600 

512500 

51.5300 

26.4900 

512000 

184 5/7/2001 

41.1800 

52.6500 

50.7400 

25.7200 

511000 

185 5/8/2001 

42.0600 

53.0000 

52.6000 

28.3400 

51.9300 

186 5/9/2001 

41.5200 

519200 

51.0400 

26.1000 

52.0000 

187 5/10/2001 

40.2800 

53.3900 

51.0100 

23.7900 

52.4500 

188 5/11/2001 

39.8600 

52.2900 

51.7100 

23.0200 

51.6400 

189 5/14/2001 

39.1500 

52.8000 

49,6900 

21.7400 

51.6000 

190 5/15/2001 

38.7900 

517500 

49.8900 

22.0800 

50.7500 

191 5/16/2001 

41.0900 

55.6000 

54.1000 

23.0400 

53.0400 

192 5/17/2001 

43.6000 

55.5400 

53.9000 

23.2800 

53.8200 

193 5/18/2001 

42.5100 

55.7200 

55.0000 

23.5100 

54.4300 

194 5/21/2001 

45.4900 

56.7800 

57.5200 

26.4900 

56.60(X) 

195 5/22/2001 

46.2800 

55.9200 

56.5900 

26.4500 

56.1500 

196 5/23/2001 

44.4700 

55.4500 

519400 

23.8200 

55.28CX) 

197 5/24/2001 

45.4500 

56.0400 

54.4200 

23.77CX) 

54.2800 
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■I 

u 1 

__Y L_ 

W 1 

X 1 

Z 1 

AB 1 

AC 

ffS! 

34.3900 

43.0400 

18.3210 

36.9375 

38.9500 

138.0000 

32.23 


33.(XX» 

46.2400 

17.9606 

35.1250 

39.1500 

137.0000 

32.36 


29.7200 

47.4000 

17.9605 

33.1250 

37.4000 

134.0000 

31.13 

ESI 

29.0000 

39.8900 

17.2397 

31.4375 

34.6600 

133.0000 

29.09 


26.7500 

39.4500 

16.7592 

30.3750 

34.0500 

13X0000 

28.23 


31.2500 

47.1600 

18.3210 

33.2500 

37.3100 

131.0000 

31.39 

1^ 

29.6100 

44.8200 

17.6602 

3Z1875 

36.3000 

130.0000 

30.72 

tlSfl 

29.0000 

48.3400 

18.2705 

31.4000 

37.0500 

127.0000 

31.15 

m 

31.7600 

57.3100 

19.2604 

35.0300 

39.8000 

126.0000 

33.53 

EEl 

33.2500 

58.7500 

18.7511 

39.2000 

41.0000 

125.0000 

34.28 


34.6200 

60.7000 

18.9144 

41.1400 

42.8000 

124.0000 

35.48 

n33 

33.5000 

54.6700 

18.7318 

40.2400 

40.2500 

120.0000 

34.63 

M 

33.3000 

57.5300 

18.3666 

40.9200 

41.2500 

119.0000 

34.82 

M 

35.0000 

56.5800 

19.2316 

46.0200 

45.5500 

118.0000 

37.75 

ns 

38.0200 

64.2500 

19.1163 

50.0000 

48.3000 

117.0000 

40.09 

tis 

37.30)0 

67.3600 

18.2993 

48.4400 

48.4000 

116.0000 

39.87 

tB3 

35.2200 

59.1300 

18.0591 

44.8000 

45.1500 

113.0000 

37.53 


35.8000 

56.9000 

17.8284 

43.8900 ' 

44.3000 

112.0000 

36.51 

m 

36.5700 

58.7600 

18.6357 

46.1500 

45.1000 

111.0000 

37.62 

EEU 

36.9200 

55.4200 

18.9721 

43.4100 

43.9500 

110.0000 

36.95 

CBI 

37.5400 

58.0600 

17.9822 

45.8200 

45.1500 

109.0000 

38.01 

IBS 

39.5000 

59.6100 

17.5401 

47.4700 

46.1500 

106.0000 

38.79 

nig 

38.2500 

66.0100 

17.9437 

48.0000 

48.0500 

105.0000 

39.40 

EH 

38.1400 

72.1600 

17.6554 

48.2700 

48.9800 

104.0000 

39.56 

m 

36.9500 

69.4700 

17.4055 

45.8100 

46.8000 

103.0000 

37.93 

EH 

35.7000 

71.9900 

17.8765 

45.0000 

48.2000 

10X0000 

38.22 

lEH 

35.2300 

67.3100 

17.5881 

44.3200 

47.2000 

99.0000 

37.67 

lEH 

35.9400 

67.7900 

17.2806 

45.1500 

48.2000 

98.0000 

38.19 

EH 

36.2500 

66.3800 

17.5785 

43.3000 

46.5500 

97.0000 

37.74 

lEH 

38.5000 

65.1000 

17.1172 

43.4100 

45.7700 

96.0000 

37.41 

iB 

38.7300 

62.9000 

16.9346 

43.1700 

45.5500 

95.0000 

37.02 

EH 

37.5200 

60.9900 

16.9730 

41.8800 

44.8200 

92.0000 

36.69 

IE3 

38.1500 

61.8500 

17.1652 

41.9700 

45.1500 

91.0000 

36.80 

m 

41.2100 

68.0100 

17.2421 

44.1800 

47.1500 

90.0000 

38.42 

EH 

42.9400 

69.2000 

16.9538 

44.9900 

47.9000 

89.0000 

39.23 

m 

42.7000 

73.8100 

17.0115 

45.3100 

48.0400 

88.0000 

39.56 

.EH 

47.1900 

80.0000 

16.8673 

49.7100 

51.0500 

85.0000 

41.75 

EH 

45.9000 

76.0000 

17.7419 

49.2100 

50.9000 

84.0000 

41.35 

EH 

43.4000 

73.9500 

17.8668 

45.4500 

48.6500 

83.0000 

39.80 

tSi! 

43.9200 

77.7000 

17.7707 

44.8300 

49.9000 

82.00)0 

40.27 
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712,185,750 

715,109,725 

688,033,435 

642.882.200 
623,862,825 
693,757,125 

678.823.200 

688.326.500 

740.930.400 

757.615.100 

784.113.900 

765.424.300 

769.461.100 

834.183.100 
885,885,800 

881.052.300 

829.516.600 

806.955.400 

831.372.700 

816.614.600 

840.099.200 

857.296.100 

870.632.700 

874.367.900 

838.188.500 

844,629,000 

832.548.100 


826,820,200 

818,043,100 

810.939.500 

813.299.200 

849,175,600 

866.995.300 

874.347.500 

922.779.300 

913,726,900 

879.492.300 

889.873.200 


48.750.000. 00 

52.350.000. 00 
5i,oa),ooo.oo 

46.320.000. 00 

44.280.000. 00 

52.350.000. 00 

51.075.000. 00 

53.745.000. 00 

62.040.000. 00 

61.095.000. 00 
61,5«),000.00 

61.245.000. 00 

61.725.000. 00 

68.910.000. 00 

72.075.000. 00 

68.940.000. 00 

64.470.000. 00 

64.095.000. 00 

67.005.000. 00 

67.005.000. 00 

68.430.000. 00 

67.380.000. 00 

66.075.000. 00 

64.245.000. 00 

60.945.000. 00 

62.040.000. 00 

61.770.000. 00 

63.090.000. 00 

62.280.000. 00 

60.420.000. 00 

59.790.000. 00 

58.725.000. 00 

58.185.000. 00 

61.635.000. 00 

65.400.000. 00 

63.765.000. 00 

68.235.000. 00 

69.420.000. 00 

66.705.000. 00 

68.175.000. 00 


AF 


53.050.000. 00 

54.380.000. 00 

54.490.000. 00 

52.600.000. 00 

52.110.000. 00 

53.470.000. 00 

52.450.000. 00 

53.100.000. 00 

52.970.000. 00 

50.600.000. 00 
51,500/]00.00 

50.410.000. 00 

51.300.000. 00 

54.280.000. 00 

54.050.000. 00 

53.290.000. 00 

52.160.000. 00 

52.000. 000.00 

53.100.000. 00 

52.980.000. 00 

54.740.000. 00 

54.250.000. 00 

53.940.000. 00 

52.960.000. 00 

52.460.000. 00 
5^250,000.00 

52650.000. 00 

53.000. 000.00 

52.920.000. 00 

53.390.000. 00 

52.290.000. 00 

52.800.000. 00 

52.750.000. 00 

55.600.000. 00 

55.540.000. 00 

55.720.000. 00 

56.780.000. 00 

55.920.000. 00 

55.450.000. 00 

56.040.000. 00 


AG 


50.118.750.00 

47.850.000. 00 

44.000. 000.00 

44.137.500.00 

41.593.750.00 

46.475.000. 00 

44.000. 000.00 

42.702.000. 00 

47.025.000. 00 

50.633.000. 00 

54.417.000. 00 

52.712.000. 00 

52349.000. 00 

58333.000. 00 

64.603.000. 00 

61.941.000. 00 

58.003.000. 00 

56.870.000. 00 

58.498.000. 00 

55.924.000. 00 

59.279.000. 00 

60.060.000. 00 

60.544.000. 00 

60.159.000. 00 

57.860.000. 00 

56.683.000. 00 

55.814.000. 00 

57.860.000. 00 

56.144.000. 00 

56.111.000. 00 

56.881.000. 00 

54.659.000. 00 

54.879.000. 00 

59.510.000. 00 

59.290.000. 00 

60.500.000. 00 

63.272.000. 00 

62249.000. 00 

58.234.000. 00 

59.862.000. 00 


AH 


15,300,CXX).00. 

14.850.000. 00 

12.698.460.00 

11.306.250.00 

10.181.250.00 

13.331.250.00 

12318.750.00 

12.258.000. 00 
14,742CK)0.00 

17.451.000. 00 

19.809.000. 00 

17.991.000. 00 

18.306.000. 00 

20.574.000. 00 

26.028.000. 00 

27.000. 000.00 

23.040.000. 00 

21.582.000. 00 

21.870.000. 00 

19.800.000. 00 

20.655.000. 00 

23.418.000. 00 

23.814.000. 00 

24.786.000. 00 

22.086.000. 00 

23.841.000. 00 

23.148.000. 00 

25.506.000. 00 

23.490.000. 00 

21.411.000. 00 

20.718.000. 00 

19.566.000. 00 

19.872.000. 00 

20.736.000. 00 

20.952000.00 

21.159.000. 00 

23.841.000. 00 

23.805.000. 00 

21.438.000. 00 
21,393,«)0.00 


40.750.000. 00 

40.150.000. 00 

37.170.000. 00 

33.900.000. 00 

35.150.000. 00 
39,700,0)0.00 

39.300.000. 00 

39.470.000. 00 

40.010.000. 00 

41.200.000. 00 

42220.000. 00 

43.310.000. 00 

43.900.000. 00 

49.000. 000.00 

49.900.000. 00 
48,690,0(X).00 
47,600,0(X).00 

47.250.000. 00 

49.500.000. 00 

49.510.000. 00 

49.990.000. 00 

50.500.000. 00 

51.960.000. 00 

51.610.000. 00 

50.650.000. 00 

52.200.000. 00 

52100.000. 00 

51.930.000. 00 

52000.000. 00 

52450.000. 00 

51.640.000. 00 

51.600.000. 00 

50.750.000. 00 

53.040.000. 00 

53.820.000. 00 

54.430.000. 00 

56.600.000. 00 

56.150.000. 00 

55.280.000. 00 

54.280.000. 00 
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■1 

M 1, 

AK 1 

AL 1 

AM 1 

AN 1 

AO 


23,568750.C» 

56,812,500.00 

17,406,000.00 

51,965,000.00 

12,962,500.00 

40,406,250.00 


26,437,500.00 

56,981,250.00 

18,801,000.00 

51,727,500.00 

13,440,625.00 

38,531,250.00 


23,287,500.00 

55,350,000.0) 

18,189,000.00 

51,091,000.00 

12,803,125.00 

36,093,750.00 


19,968,750.00 

53,831,250.00 

15,741,000.00 

49,419,000.00 

11,687,500.00 

35,156,250.00 

n 

18,618,750.00 

52,256,250.00 

16,173,000.00 

48,545,000.00 

11,634,375.00 

33,281,250.00 

d 

24,412,500.CX) 

53,043,750.00 

18,486,000.00 

5^164,500.00 

12,6%,875.00 

37,781,250.00 

n 

25,537,500.00 

53,043,750.00 

19,413,000.00 

51,300,000.00 

11,581,250.0) 

37,218,750.00 


26,190,000.00 

54,108,000.00 

18,79^000.00 

5235,500.0) 

12,316,500.00 

37,335,000.00 

n 

31,680,000.00 

53,325,000.00 

22,140,000.00 

54,378,000.00 

13,481,000.0) 

39,390,000.00 

n 

29,529,000.CX) 

52,299,000.00 

22,860,000.00 

54,131,000.00 

14,790,000.00 

40,110,000.00 

M 

29,943,000.00 

55,602,000.00 

23,148,000.00 

53,931,500.00 

15,283,000.00 

41,880,000.00 


28,026,000.0) 

55,161,000.00 

21,861,000.00 

53,760,500.00 

14,620,000.00 

40,665,000.00 


29,2O5,000.C» 

56,142,000.00 

18,630,000.00 

54,900,500.00 

14,161,000.00 

39,525,000.00 

n 

33,039,000.00 

57,087,000.00 

22,347,000.00 

58,520,000.00 

15,240,500.00 

42,705,000,00 


39,033,000.00 

58,554,000.00 

28,206,000.00 

60325,000.00 

16,073,500.00 

45,735,000.0) 

El 

39,942,000.00 

58,086,000.00 

33,102,000.00 

59,802,500.00 

16,277,500.00 

45,180,000.00 

El 

34,470,000.00 

57,411,000.00 

29,160,000.0) 

57,513,000.00 

14,730,500.00 

44,025,000.00 

El 

34,119,000.00 

55,701,000.00 

30,069,000.00 

54,625,000.00 

13,821,000.00 

38,775,000.00 

El 

33,300,000.00 

57,177,000.00 

32,400,000.00 

54,5%,500.00 

13,370,500.00 

40,485,000.00 

El 

3^094,000.00 

56,286,000.00 

30,384,000.00 

55,803,000.00 

12,928,500.00 

37,980,000.0) 

El 

34,425,000.00 

58,446,000.00 

32,058,000.00 

54,492,000.00 

13,260,000.00 

39,000,000.00 

El 

36,765,000.00 

58,194,000.00 

34,191,000.00 

53,010,000.00 

14,433,000.00 

39,360,000.00 

El 

36,792,000.00 

57,690,000.00 

38,664,000.00 

53,922,000.00 

15,130,000.00 

38,640,000.00 

tl 

38,025,000.00 

53,307,000.00 

44,946,000.00 

53,133,500.00 

17,000,000.00 

40,095,000.00 

El 

35,874,000.00 

51,030,000.00 

41,526,000.00 

52,060,000.00 

15,861,000.00 

37,395,000.00 

El 

32,382,000.00 

51,417,000.00 

42,885,000.00 

52,715,500.00 

16,694,000.00 

38,760,000.00 

El 

29,601,000.00 

50,616,000.00 

39,618,000.00 

52,297,500.00 

16,362,500.00 

38,865,000.00 

El 

31,455,000.00 

52,668,000.00 

41,796,000.00 

52,250,000.00 

17,323,000.00 

37,245,000.00 

0^ 

31,482,000.00 

53,910,000.00 

40,077,000.00 

52,269,000.00 

16,260,500.00 

36,900,000.00 

El 

30,204,000.00 

53,640,000.00 

36,765,000.00 

54,710,500.00 

16,005,500.00 

36,600,000.00 

m 

29,133,000.00 

53,730,000.00 

36,162,000.00 

54,131,000.00 

16,192,500.00 

36,720,000.00 

El 

29,691,000.00 

52,875,000.00 

36,081,000.00 

53,333,000.00 

15,784,500.00 

36,285,000.00 

El 

30,636,000.00 

53,046,000.00 

38,250,000.00 

53,656,000.00 

15,929,000.00 

36,735,000.00 

El 

33,%6,000.00 

54,252,000.00 

42,489,000.00 

55,223,500.00 

17,000,000.00 

38,070,000.00 

El 

34,290,000.00 

57,105,000.00 

40,824,000.00 

57,237,500.00 

16,881,000.00 

38,820,000.00 

El 

34,866,000.00 

57,708,000.00 

41,319,000.00 

58,159,000.00 

17,170,000.00 

37,185,000.00 

M 

37,719,000.(X) 

58,320,000.00 

47,934,000.00 

60,486,500.00 

19,439,5(K).00 

38,760,000.00 

El 

36,549,000.00 

57,204,000.00 

47,151,000.00 

60,781,000.00 

19,958,001.00 

38,910,000.00 

El 

35,109,000.00 

54,324,000.00 

43,218,000.00 

59,631,500.00 

19,006,000.00 

40,215,000.00 

B51 

36,594,000.00 

56,05^000.00 

44,244,000.00 

60,762,000.00 

19,473,500.00 

40,005,000.00 
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fM 

AP 1 

AQ 1 

AR 1 

AS f 

AT 1 

AU 

n 

27,300,000.00 

45,250,000.00 

24,160,000.00 

14,520,000.00 

18,260,000.00 

70,320,000.00 


28,950,000.00 

41,530,000.00 

24,000,000.00 

14,980,000.00 

19,000,000.00 

70,100,000.00 

31 

28,250,0)0.00 

36,250,0)0.00 

22,930,000.00 

15,320,000.00 

19,500,000.00 

71,400,0(X).00 

E 

24,550,000.00 

36,260,000.00 

21,250,000.00 

13,250,000.00 

17,150,000.00 

65,440,000.00 


24,300,000.00 

34,600,000.00 

22,300,000.00 

13,660,000.00 

16,940,000.00 

60,220,000.0) 

[SS 

27,850,000.00 

38,400,000.00 

24,600,000.00 

14,740,000.00 

19,750,000.00 

65,700,000.00 


28,400,000.00 

36,820,000.00 

23,340,000.00 

13,860,000.00 

21,600,000.00 

62,800,000.00 

El 

30,384,000.00 

35,890,000.00 

24,170,000.00 

14,050,000.00 

22,000,000.00 

64,380,000.00 


31,560,000.00 

38,150,000.00 

25,500,000.00 

14,970,000.00 

23,500,000.00 

69,600,000.00 

[ES 

31,336,000.00 

41,600,000.00 

26,620,000.00 

15,530,000.00 

24,010,000.00 

71,400,000.00 

(D 

33,304,000.00 

46,410,000.00 

27,720,000.00 

15,820,000.00 

23,560,000.00 

71,400,000.(X) 

nss 

32,704,000.00 

44,500,000.00 

26,750,000.00 

15,960,000.00 

23,000,000.00 

71,400,000.00 

[^ 

34,440,000.00 

42,940,000.00 

25,950,000.00 

16,220,000.00 

24,730,0(».00 

72,480,000.00 


36,600,000.00 

47,300,000.00 

31,000,000.00 

17,920,000.00 

25,890,000.00 

75,020,000.00 

[|E 

39,992,000.0) 

47,950,000.00 

31,600,000.00 

20,320,000.00 

26,680,000.00 

73,800,000.00 


40,520,000.00 

46,540,000.00 

31,450,000.00 

19,750,000.00 

26,650,000.00 

74,800,000.00 


37,560,000.00 

43,350,000.00 

29,880,000.00 

17,150,000.00 

26,110,000.00 

74,240,000.00 


35,648,000.00 

40,000,000.00 

29,950,000.00 

16,970,000.00 

24,510,000.00 

74,600,000.00 


38,720,000.00 

42,680,000.00 

30,250,000.00 

17,250,000.00 

24,100,000.00 

77,800,000.00 

[^ 

36,800,000.00 

42,480,000.00 

30,700,000.00 

16,900,000.00 

24,890,000.00 

78,500,0)0.00 

[E! 

37,498,000.00 

44,070,000.00 

31,940,000.00 

17,150,000.00 

25,250,000.00 

79,600,000.00 

E3 

40,384,000.00 

45,380,000.00 

34,190,000.00 

16,160,000.00 

25,630,000.00 

81,800,0)0.00 

[H 

43,448,000.00 

43,780,000.00 

34,960,000.00 

16,040,000.00 

26,160,000.00 

81,620,000.00 

BE 

42,960,000.00 

43,100,000.00 

33,870,000.00 

17,170,000.00 

26,260,000.00 

78,880,000.00 


41,208,000.00 

41,480,000.00 

3^400,000.00 

16,450,000.00 

24,940,000.00 

76,900,000.00 

E^ 

41,880,000.00 

41,800,000.00 

33,640,000.00 

17,090,000.00 

25,800,000.00 

75,080,000.00 

QE 

40,272,000.00 

42,900,000.00 

32,900,000.00 

16,870,000.00 

25,630,000.00 

77,280,000.00 

EH 

42,048,000.00 

41,890,000.00 

33,250,000.00 

17,040,000.00 

25,360,000.00 

75,100,000.00 

EH 

42,512,000.00 

41,500,000.00 

31,780,000.00 

17,060,000.00 

24,570,000.00 

76,000,000.00 

EH 

43,448,000.00 

40,050,000.00 

32,190,000.00 

16,390,000.00 

24,590,000.00 

75,920,000.00 

RSI 

42,600,000.00 

40,320,000.00 

31,510,000.00 

15,900,000.00 

24,350,000.00 

74,840,000.00 

EH 

44,168,000.00 

40,700,000.00 

30,960,000.00 

16,040,000.00 

23,970,000.00 

75,860,000.00 

EH 

44,840,000.00 

39,100,000.00 

31,250,000.00 

15,930,000.00 

24,000,000.00 

75,300,0(X).00 

EH 

46,288,000.00 

39,200,000.00 

31,950,000.00 

16,400,000.00 

23,950,000.00 

74000,000.00 

EH 

50,040,000.00 

41,040,000.00 

32,960,000.00 

16,120,000.00 

23,200,000.00 

75,640,000.00 

EES 

50,112,000.00 

40,090,000.00 

33,700,000.00 

16,280,000.00 

23,500,000.00 

77,200,000.00 

EH 

51,232,000.00 

42,620,000.00 

35,010,000.00 

18,100,000.00 

23,900,000.00 

77,340,000.00 

EH 

51,400,000.00 

40,820,000.00 

34,400,000.00 

17,580,000.00 

23,550,000.00 

77,060,000.00 

E^^ 

48,720,000.00 

40,250,0C«.00 

33,030,000.00 

16,830,000.00 

22,460,000.00 

75,200,000.00 

Bni 

50,608,000.00 

40,230,000.00 

3X510,000.00 

17,300,000.00 

22,300,000.00 

74140,0)0.00 
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Prices 


■ 

AV 1 

AW r 

Sc r 

AY 1 

AZ 1 

BSI 

14,700,000.00 

17,195,000.00 

21,520,000.00 

18,321,000.00 

29,550,000.00 


15,370,000.00 

16,500,000.00 

23,120,000.00 

17,960,600.00 

28,100,000.00 

ns! 

15,190,000.00 

14,860,000.00 

23,700,000.00 

17,960,600.00 

26,500,000.00 

ttS! 

14,(B0,000.(X) 

14,500,000.00 

19,945,000.00 

17,239,700.0) 

25,150,000.00 


13,860,000.00 

13,375,000.00 

19,725,000.00 

16,759,200.00 

24,300,000.00 

M 

14,680,000.00 

15,625,000.00 

23,580,000.00 

18,321,000.00 

26,600,000.00 


14,140,000.00 

14,805,000.00 

22,410,000.00 

17,660,200.00 

25,750,000.00 

m 

13,040,000.00 

14,500,000.00 

24,170,000.00 

18,270,500.00 

25,120,000.00 

m 

14,650,000.00 

15880,CX)0.00 

28,655,000.00 

19,260,400.00 

28,024,000.00 

EE 

16,310,000.(X) 

16,625,000.00 

29,375,000.00 

18,751,100.00 

31,360,000.00 

EE 

17,090,000.00 

17,310,000.00 

30,350,000.00 

18,914,400.00 

32,912,000.00 

EE 

16,340,000.00 

16,750,000.00 

27,335,000.00 

18,731,800.00 

32,192,000.00 

EE 

16,040,000.00 

16,650,000.00 

28,765,000.00 

18,366,600.00 

32,736,000.00 

EE 

18,580,0)0.00 

17,500,000.00 

28,290,000.00 

19,231,600.00 

36,816,CX)0.00 

EE 

20,710,000.00 

19,010,000.00 

32,125,000.00 

19,116,300.00 

40,000,000.00 

re? 

19,710,000.00 

18,650,000.00 

33,680,000.00 

18,299,300.00 

38,752,000.00 

EE 

17,570,000.00 

17,610,000.00 

29,565,000.00 

18,059,100.00 

35,840,000.00 

EE 

17,180,000.00 

17,900,000.00 

28,450,000.00 

17,828,400.00 

35,112,000.00 

EE 

16,050,000.00 

18,285,000.00 

29,380,000.00 

18,635,700.00 

36,920,000.00 

EE 

15,780,000.00 

18,460,000.00 

27,710,000.00 

18,972,100.00 

34,728,000.00 

EE 

17,380,000.00 

18,770,000.00 

29,030,000.00 

17,982,200.00 

36,656,000.00 

EE 

17,120,000.00 

19,750,000.00 

29,805,000.00 

17,540,100.00 

37,976,000.00 

EE 

18,980,000.00 

19,125,000.00 

33,005,000.00 

17,943,700.00 

38,400,000.00 

EE 

20,440,000.00 

19,070,000.00 

36,080,000.00 

17,655,400.00 

38,616,000.00 

El 

19,800,000.00 

18,475,000.00 

34,735,000.00 

17,405,500.00 

36,648,000.00 

m 

19,750,000.00 

17,850,000.00 

35,995,000.00 

17,876,500.00 

36,000,000.00 

EE 

19,540,000.00 

17,615,000.00 

33,655,000.00 

17,588,100.00 

35,456,000.00 

m 

19,860,000.00 

17,970,000.00 

33,895,000.00 

17,280,600.00 

36,120,000.00 

m 

19,260,000.00 

18,125,000.00 

33,190,000.00 

17,578,500.00 

34,640,000.00 

EE! 

18,880,000,00 

19,250,000.00 

32,550,000.00 

17,117,200.00 

34,728,000.00 

EE 

18,850,000.00 

19,365,000.00 

31,450,000.00 

16,934,600.00 

34,536,000.00 

EE 

18,110,000.00 

18,760,000.00 

30,495,000.00 

16,973,000.00 

33,504,000.00 

EE 

17,450,000.00 

19,075,000.00 

30,925,000.00 

17,165,200.00 

33,576,000.00 

El 

18,670,000.00 

20,605,000.00 

34,005,000.00 

17,242,100.00 

35,344,000.00 

EE 

18,820,000.00 

21,470,000.00 

34,600,000.00 

16,953,800.00 

35,992,000.00 

m 

19,970,000.00 

21,350,000.00 

36,905,000.00 

17,011,500.00 

36,248,000.00 

EE 

22,960,000.00 

23,595,000.00 

40,000,000.00 

16,867,300.00 

39,768,000.00 

EE 

22,760,000.00 

22,950,000.00 

38,000,000.00 

17,741,900.00 

39,368,000.00 

EE 

21,490,000,00 

21,700,000.00 

36,975,000.00 

17,866,800.00 

36,360,000.00 

BBI 

21,460,000.00 

21,960,000.00 

38,850,000.00 

17,770,700.00 

35,864,000.00 
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SSI 


!R1 




H 1 

~ 

~ r 

K 1 

L 1 

M i 

N 

40.0200 

61.9900 

46.4700 

63.4000 

22.0500 

27.0000 

62.2000 

36.0900 

60.5700 

41.1600 

63.5000 

20.4600 

25.6500 

59.7500 

34.2000 

60.0800 

36.9700 

61.0000 

19.0000 

24.4100 

59.8800 

35.880) 

60.3100 

39.0000 

60.9700 

19.2600 

24.3600 

60.5200 

35.630) 

61.2300 

38.8000 

61.7600 

18.8500 

24.6100 

61.2500 

35.9700 

6Z9200 

39.2500 

63.1300 

19.7300 

25.0000 

62.6600 

38.9100 

64.7500 

43.4900 

62.9900 

21.5400 

26.2200 

64.7500 

38.9200 

63.2700 

43.1600 

63.3900 

20.7600 

25.2600 

64.570) 

40.4800 

641400 

46.8000 

627100 

21.8200 

25.6100 

64.9900 

37.8800 

63.9100 

45.0900 

62.3100 

20.4900 

25.6«)0 

63.5500 

35.9900 

63.5200 

46.0700 

61.6500 

20.3800 

25.2600 

62.7900 

36.5100 

64.9700 

47.1700 

61.4900 

20.3700 

26.1000 

63.490) 

35.0900 

65.4000 

41.9300 

60.9100 

19.0200 

25.1900 

61.8100 

30.1800 

64.2400 

39.2700 

58.5900 

17.7400 

25.0400 

64.0600 

30.8000 

64.9300 

39.2900 

58.0000 

16.6500 

24.3200 

65.1200 

28.4400 

64.5100 

36.8300 

55.0000 

16.5000 

23.9200 

62.9800 

29.0700 

63.0500 

35.6900 

57.0000 

16.6400 

23.6700 

63.1500 

30.7400 

64.1800 

38.2500 

58.5500 

16.4000 

23.4500 

69.5000 

31.9700 

66.8000 

40.0000 

58.0600 

17.6800 

23.5000 

69.9000 

32.0700 

59.8700 

37.5400 

58.9000 

17.5200 

23.4100 

67.7900 

31.0300 

54.4100 

36.0400 

58.3000 

18.5100 

24.2500 

71.0400 

31.4000 

54.2600 

38.3100 

58.9800 

18.0200 

25.0000. 

68.3600 

30.9600 

52.0300 

39.0700 

60.0100 

17.9300 

25.7400 

68.6000 

31.%00 

53.6100 

40.9200 

61.7500 

18.5800 

26.4200 

69.9600 

30.7100 

54.3600 

43.9900 

62.7000 

18.2000 

26.1500 

68.4900 

31.3600 

52.9000 

43.0800 

63.3500 

19.2200 

26.8700 

68.1700 

30.0100 

52.9600 

44.0900 

623900 

19.1900 

26.9100 

69.1600 

27.4200 

525000 

40.7700 

62.0000 

17.5800 

26.2100 

66.5500 

-26.1900 

51.5000 

31.8900 

59.2500 

16.7900 

25.6300 

65.2400 

28.0200 

525000 

34.2100 

60.4100 

17.2500 

26.7000 

64.4800 

24.6000 

50.0300 

31.1700 

59.4800 

16.2000 

25.6100 

60.2500 

23.7500 

50.6400 

327300 

58.2000 

16.7000 

25.9800 

60.1800 

26.CK00 

51.1900 

35.9800 

59.5800 

17.8600 

27.3700 

66.9200 

25.5100 

51.4100 

35.8400 

58.9500 

18.7400 

27.9500 

67.0100 

23.8000 

49.4500 

34.0600 

59.1600 

17.7100 

27.1200 

65.8500 

24.5200 

523000 

37.1000 

59.5100 

17.7900 

28.7400 

67.5000 

21.5900 

54.1400 

30.1400 

58.2700 

17.1500 

27.2000 

66.5400 

21.4500 

53.0000 

32.1000 

56.8500 

17.7600 

28.3800 

64.4000 

23.0100 

53.8000 

31.3900 

56.7500 

17.9900 

27.890) 

66.8000 

20.7100 

521500 

28.1100 

55.9100 

18.2700 

26.5600 

64.9600 









1525 









1526 



1527 



879 . 931.500 
841 , 027,100 
805 , 213,700 

814 . 706.500 
826 , 280,600 
827 , 161,200 

864 . 254.500 
855 , 927,900 

878 . 373.000 

855 . 212.000 

843 . 045.500 

840 . 721.000 

819 . 989.500 

789 . 498.500 

788 . 207.500 

766 . 807.000 

772 . 151.000 

788 . 978.500 

798 . 997.000 

786 . 621.000 

785 . 852.500 

791 . 540.000 

784 . 965.000 

806 . 541.500 

811 . 753.000 

816 . 585.500 

815 . 447.000 

789 . 024.000 

750 . 116.000 

762 . 063.000 

732 . 145.000 

733 . 105.000 

770 . 882.000 

764 . 937.500 

737 . 011.500 

761 . 855.000 

727 . 076.000 

739 . 913.500 

740 . 347.000 

719 . 545.000 


67.050.000. (X) 

62.520.000. 00 

60.180.000. 00 

59.655.000. 00 

60.870.000. 00 

60.495.000. 00 

62.520.000. 00 

61.305.000. 00 

64.275.000. 00 

63.045.000. 00 

63.435.000. 00 

61.770.000. 00 

60.270.000. 00 

58.515.000. 00 

59.340.000. 00 

60.810.000. 00 

64.125.000. 00 

67.950.000. 00 

67.965.000. 00 

65.370.000. 00 

66.780.000. 00 

66.975.000. 00 

66.525.000. 00 

70.290.000. 00 

70.500.000. 00 

70.425.000. 00 

67.950.000. 00 

66.990.000. 00 

65.040.000. 00 

65.970.000. 00 

64.425.000. 00 

62.160.000. 00 

64.410.000. 00 

60.555.000. 00 

59.145.000. 00 

61.755.000. 00 

60.075.000. 00 

62.820.000. 00 

61.035.000. 00 

60.885.000. 00 


56.000. 000.00 

55.400.000. 00 

54.800.000. 00 

53.740.000. 00 

54.650.000. 00 

55.280.000. 00 

56.900.000. 00 

56.150.000. 00 

55.500.000. 00 

54.650.000. 00 

54.650.000. 00 

54.110.000. 00 

53.330.000. 00 

51.500.000. 00 

52.080.000. 00 

52.230.000. 00 

52.340.000. 00 

52.190.000. 00 

52.250.000. 00 

51.600.000. 00. 

51.700.000. 00 

52.250.000. 00 

51.600.000. 00 

51.740.000. 00 

49.700.000. 00 

51.660.000. 00 

51.810.000. 00 

51.690.000. 00 

51.100.000. 00 

52.810.000. 00 

52.450.000. 00 

52.080.000. 00 

53.800.000. 00 

53.490.000. 00 

53.050.000. 00 

53.730.000. 00 

53.100.000. 00 

53.950.000. 00 

53.300.000. 00 

51.890.000. 00 


59.081.000. 00 

57.035.000. 00 

53.845.000. 00 

54.923.000. 00 

56.452.000. 00 

55.066.000. 00 

57.761.000. 00 

57.926.000. 00 

61.622.000. 00 

60.797.000. 00 

58.982.000. 00 

59.950.000. 00 

59.147.000. 00 

56.100.000. 00 

54.901.000. 00 

54.274.000. 00 

53.141.000. 00 

53.196.000. 00 

52.382.000. 00 

53.955.000. 00 

54.857.000. 00 

55.231.000. 00 

53.317.000. 00 

54.527.000. 00 

54.010.000. 00 

54.956.000. 00 

55.253.000. 00 

53.548.000. 00 

49.830.000. 00 

49.302.000. 00 

47.058.000. 00 

48.466.000. 00 

51.073.000. 00 

50.996.000. 00 

46.145.000. 00 

49.027.000. 00 

47.916.000. 00 

49.819.000. 00 

49.555.000. 00 

47.938.000. 00 


AH 


20.475.000. 00 

18.558.000. 00 

16.785.000. 00 

16.263.000. 00 

16.812.000. 00 

16,110,000.00 

18.036.000. 00 

17.163.000. 00 

18.900.000. 00 

17.334.000. 00 

16.128.000. 00 

16.047.000. 00 

15.300.000. 00 

14.931.000. 00 

13.878.000. 00 

13.005.000. 00 

12.150.000. 00 

12.663.000. 00 

12.645.000. 00 

12.474.000. 00 

12.780.000. 00 

13.257.000. 00 

13.455.000. 00 

14.697.000. 00 

15.480.000. 00 

15.165.000. 00 

15.363.000. 00 

14.229.000. 00 

13.095.000. 00 

13.338.000. 00 

12.573.000. 00 

13.158.000. 00 

14.652.000. 00 

15.003.000. 00 

14.085.000. 00 

15.678.000. 00 

15.300.000. 00 

15.165.000. 00 

14.058.000. 00 

14.283.000. 00 


AI 


53.530.000. 00 

51.000, (XX).00 

51.100.000. 00 
5^190,000.00 
52,750,OCX).00 
51,950,{XX).00 

53.010.000. 00 

52.280.000. 00 

51.700.000. 00 

51.050.000. 00 

51.790.000. 00 

52.100.000. 00 

51.550.000. 00 

50.410.000. 00 

50.900.000. 00 
49,800,0(X).00 

49.840.000. 00 

52.800.000. 00 

55.000. 000.00 

53.100.000. 00 

53.000. 000.00 
5^850,000.00 

52.680.000. 00 

52.080.000. 00 

53.000. 000.00 

53.060.000. 00 
5^760,000.00 

51.360.000. 00 

50.110.000. 00 

50.690.000. 00 

50.180.000. 00 

48.500.000. 00 

50.050.000. 00 

49.810.000. 00 

49.360.000. 00 

49.450.000. 00 

44650.000. 00 

42.780.000. 00 

44.310.000. 00 

43.000. 000.00 
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AJ 


36.018.000. 00 

32.481.000. 00 

30.780.000. 00 

32.292.000. 00 

32.067.000. 00 

32.373.000. 00 

35.019.000. 00 

35.028.000. 00 

36.432.000. 00 

34.092.000. 00 

32.391.000. 00 

32.859.000. 00 

31.581.000. 00 

27.162.000. 0) 

27.720.000. 00 

25.596.000. 00 

26.163.000. 00 

27.666.000. 00 

28.773.000. 00 

28.863.000. 00 

27.927.000. 00 

28.260.000. 00 

27.864.000. 00 

28.764.000. 00 

27.639.000. 00 

28.224.000. 00 

27.009.000. 00 

24.678.000. 00 

23.571.000. 00 

25.218.000. 00 

22.140.000. 00 

21.375.000. 00 

23.472.000. 00 

22.959.000. 00 

21.420.000. 00 

22.068.000. 00 

19.431.000. 00 

19.305.000. 00 
2391 20,709,000.00 
24o| 18,639,000.00 


AK 

AL 

AM 

AN 

AO 


55.791.000. 00 

54.513.000. 00 
54,07^000.00 

54.279.000. 00 

55.107.000. 00 

56.628.000. 00 

58.275.000. 00 

56.943.000. 00 

57.726.000. 00 

57.519.000. 00 

57.168.000. 00 

58.473.000. 00 

58.860.000. 00 

57.816.000. 00 

58.437.000. 00 

58.059.000. 00 

56.745.000. 00 

57.762.000. 00 

60.120.000. 00 

53.883.000. 00 

48.969.000. 00 

48.834.000. 00 

46.827.000. 00 

48.249.000. 00 

48.924.000. 00 

47.610.000. 00 

47.664.000. 00 

47.250.000. 00 

46.350.000. 00 

47.250.000. 00 

45.027.000. 00 

45.576.000. 00 

46.071.000. 00 

46.269.000. 00 

44.505.000. 00 

47.070.000. 00 

48.726.000. 00 

47.700.000. 00 

48.420.000. 00 

46.935.000. 00 


41323.000. 00 

37.044.000. 00 

33.273.000. 00 

35.100.000. 00 

34.920.000. 00 

35.325.000. 00 

39.141.000. 00 

38.844.000. 00 

42.120.000. 00 

40.581.000. 00 

41.463.000. 00 

42.453.000. 00 

37.737.000. 00 

35.343.000. 00 

35.361.000. 00 

33.147.000. 00 

32.121.000. 00 

34.425.000. 00 

36.000. 000.00 

33.786.000. 00 

32.436.000. 00 

34.479.000. 00 

35.163.000. 00 

36.828.000. 00 

39.591.000. 00 

38.772.000. 00 

39.681.000. 00 

36.693.000. 00 

28.701.000. 00 

30.789.000. 00 

28.053.000. 00 

29.457.000. 00 

32.382.000. 00 

32.256.000. 00 

30.654.000. 00 

33.390.000. 00 

27.126.000. 00 

28.890.000. 00 

28.251.000. 00 

25.299.000. 00 


60.230.000. 00 

60.325.000. 00 

57.950.000. 00 

57.921.500.00 

58.672.000. 00 

59.973.500.00 

59.840.500.00 

60.220.500.00 

59.574.500.00 

59.194.500.00 

58.567.500.00 

58.415.500.00 

57.864.500.00 

55.660.500.00 

55.100.000. 00 

52.250.000. 00 

54.150.000. 00 

55.622.500.00 

55.157.000. 00 

55.955.000. 00 

55.385.000. 00 

56.031.000. 00 

57.009.500.00 

58.662.500.00 

59.565.000. 00 

60.182.500.00 

59.270.500.00 

58.900.000. 00 

56.287.500.00 

57.389.500.00 

56.506.000. 00 

55.290.000. 00 

56.601.000. 00 

56.002.500.00 

56.202.000. 00 

56.534.500.00 

55.356.500.00 

54.007.500.00 

53.912.500.00 

53.114.500.00 


18.742.500.00 

17.391.000. 00 

16.150.000. 00 

16.371.000. 00 

16.022.500.00 

16.770.500.00 

18.309.000. 00 

17.646.000. 00 

18.547.000. 00 

17.416.500.00 

17.323.000. 00 

17.314.500.0) 

16.167.000. 00 

15.079.000. 00 

14.152.500.00 

14.025.000. 00 

14.144.000. 00 

13.940.000. 00 

15.028.000. 00 

14.892.000. 00 

15.733.500.00 

15.317.000. 00 

15.240.500.00 

15.793.000. 00 

15.470.000. 00 

16.337.000. 00 

16.311.500.00 

14.943.000. 00 

14.271.500.00 

14.662.500.00 

13.770.000. 00 

14.195.000. 00 

15.181.000. 00 

15.929.000. 00 

15.053.500.00 

15.121.500.00 

14.577.500.00 

15.096.000. 00 

15.291.500.0) 

15.529.500.00 


40,500,m.00 

38.475.000. 0) 

36.615.000. 00 

36.540.000. 00 

36.915.000. 00 

37.500.000. 00 

39.330.000. 00 

37.890.000. 00 

38.415.000. 00 

38.535.000. 00 

37.890.000. 00 

39.150.000. 00 

37.785.000. 00 

37.560.000. 00 

36.480.000. 00 

35.880.000. 00 

35.505.000. 00 

35.175.000. 00 

35.250.000. 00 

35.115.000. 00 

36.375.000. 00 

37.500.000. 00 

38.610.000. 00 

39.630.000. 00 

39.225.000. 00 

40.305.000. 00 

40.365.000. 00 

39.315.000. 00 

38.445.000. 00 

40.050.000. 00 

38.415.000. 00 

38.970.000. 00 

41.055.000. 00 

41.925.000. 00 

40.680.000. 00 

43.110.000. 00 

40.800.000. 00 

42.570.000. 00 

41.835.000. 00 

39.840.000. 00 
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Prit^ 


I ] 

AP j 

AQ 1 

AR r 

AS r 

AT ! 

AU 

BBl 

49,760,000.00 

40,700,000.00 

31,610,000.00 

16,510,000.00 

22,560,000.00 

75,500,000.00 

ETB 

47,800,000.00 

37,980,000.00 

30,350,000.00 

15,610,000.00 

22,450,0)0.00 

74,580,000.00 

BS 

47,904,000.00 

36,740,000.00 

28,510,000.00 

14,510,000.00 

21,000,000.00 

72,580,000.00 

ES 

48,416,000.00 

37,500,000.00 

29,240,000.00 

15,300,000.00 

22,000,000.00 

73,480,000.00 

m 

49,000,000.00 

39,200,000.00 

28,730,000.00 

15360,000.00 

21,710,000.00 

73,820,000.00 

Big 

50,128,000.00 

38,410,000.00 

29,280,000.00 

16,060,000.00 

22,610,000.00 

72,300,000.00 

Bi3 

51,800,000.00 

42,000,000.00 

30,930,000.00 

16,760,000.00 

23,000,000.00 

72,460,000.00 

B 

51,656,000.00 

41,470,000.00 

30,010,000.00 

17,000,000.00 

21,840,000.00 

72,420,000.00 

BiS 

51,992,000.00 

44,850,000.00 

31,120,000.00 

17330,000.00 

22,110,000.00 

70,000,000.00 


50,840,000.00 

43,320,000.00 

29,830,000.00 

17,010,000.00 

21,540,000.00 

68,520,000.00 

BW 

50,232,000.00 

41,610,000.00 

28,710,000.00 

16,190,000.00 

21,450,000.00 

68,500,000.00 

BIB 

50,792,000.00 

41,750,000.00 

23,260,000.00 

16,139,000.00 

21,180,000.00 

68,720,000.00 

BE 

49,448,000.00 

40,900,000.00 

23,590,000.00 

15,500,000.00 

21,400,000.00 

68,800,000.00 

BE 

51,248,000.00 

37,800,000.00 

22,100,000.00 

14,850,000,00 

20,720,000.00 

68,200,000.00 

ii 

52,096,000.00 

39,500,000.00 

22,460,000.00 

15,000,000.00 

20,050,000.00 

66,000,000.00 

B 

50,384,000.00 

38,500,000.00 

22,150,000.00 

14,840,000.00 

19330,000.00 

59,640,000.00 


50,520,000.00 

38,020,000.00 

22,350,000.00 

16,760,000.00 

19,430,000.00 

62,540,000.00 

BE 

55,600,000.00 

36,840,000.00 

22,620,000.00 

17,520,000.00 

20,690,000.00 

60,040,000.00 

B 

55,920,000.00 

37,710,000.00 

22,800,000.00 

17,900,000,00 

20,900,000.00 

61,000,000.00 

PSS 

54,23^000.00 

38,380,000.00 

23,300,000.00 

17,480,000.00 

22,100,000.00 

61,000,000.00 

B 

56,832,000.00 

39,020,000.00 

22,400,000.00 

17,770,000.00 

21,750,000.00 

60,080,000.00 

B 

54,688,000.00 

40,000,000.00 

21,950,000.00 

18,440,000.00 

22,150,000.00 

60,060300,00 

B 

54,880,000.00 

39,740,000.00 

21,450,000.00 

18,040,000.00 

22,180,000.00 

60,140,000.00 

B 

55,968,000.00 

41,600,000.00 

21,560,000.00 

19,180,000.00 

23,500,000.00 

59,940,000.00 

B 

54,792,000.00 

41,100,000.00 

22,190,000.00 

19,000,000.00 

24,150,000.00 

63,740,000.00 

B 

54,536,000.00 

42,300,000.00 

22,400,000.00 

19,580,000.00 

24,180,000.00 

62,300,000.00 

BBS 

55,328,000.00 

43,250,000.00 

22,200,000.00 

19,770,000.00 

24,780,000.00 

61,620,000.00 

B 

53,240,000.00 

41,890,000.00 

20,350,000.00 

18,930,000.00 

24,200,000.00 

60,200,000.00 

B 

52,192,000.00 

38,900,000.00 

19,000,000.00 

18,210,000.00 

23,860,000.00 

58,800,000.00 

BS!i! 

51,584,000.00 

38,500,000.00 

18,500,000.00 

18,910,000.00 

23,780,000.00 

59,980,000.00 

BE 

48,200,000.00 

37,590,000.00 

18,480,000.00 

17,590,000.00 

23,380,000.00 

59,680,000.00 

BB 

48,144,000.00 

39,500,000.00 

18,000,000.00 

18,000,000.00 

22,950,000.00 

58,280,000.00 

BE 

53,536,000.00 

39,990,000.00 

19,130,000.00 

19,660,000.00 

24,000,000.00 

59,900,000.00 

BE 

53,608,000.00 

39,010,000.00 

18,300,000.00 

19,540,000.00 

23,980,000.00 

59,040,000.00 

Bl 

52,680,000.00 

36,750,000.00 

17,170,000.00 

18,700,000.00 

23,880,000.00 

58,440300.00 

B 

54,000,000.00 

38,670,000.00 

17,460,000.00 

19,500,000.00 

24,050,000.00 

57,920,000.00 

B 

53,232,000.00 

38,250,000.00 

17,000,000.00 

18,780,000.00 

23,040,000.00 

55,620,000.00 

BE 

51,520,000.00 

39,560,000.00 

19,510,000.00 

19,170,000.00 

25,490,000.00 

56,460,000.00 

BE 

53,440,000.00 

39,090,000.00 

19,200,000.00 

19,070,000.00 

24,730,000.00 

60,000,000,00 

BE 

51,968,000.00 

38,100,000.00 

19,000,000.00 

18,130,000.00 

25,830,000.00 

57,100,000.00 








m, 



m 

n 


20,470,000.00 

22,245,000.00 

37,500,000.00 

17,444,000.00 

36,392,000.00 

18,670,000.00 

21,100,000.00 

35,085,000.00 

17,540,100.00 

35,120,000.00 

16,250,000.00 

19,740,000.00 

32,580,000.00 

16,857,700.00 

32,992,000.00 

16,470,000.00 

19,925,000.00 

3 i 955,000.00 

17,146,000.00 

33,000,000.00 

16,630,000.00 

20,875,000.00 

34,395,000.00 

17,367,100.00 

33,456,000.00 

16,080,000.00 

20,200,000.00 

34,060,000.00 

17,290,200.00 

33,272,000.00 

17,020,000.00 

21,735,000.00 

36,255,000.00 

17,665,000.00 

36,488,000.00 

17,610,000.00 

21,605,000.00 

37,090,000.00 

17,655,400.00 

36,176,000.00 

18,030,000.00 

23,310,000.00 

37,620,000.00 

17,703,500.00 

39,496,000.00 

17,010,000.00 

22,545,000.00. 

35,405,000.00 

17,850,000.00 

37,128,000.00 

16,880,000.00 

21,520,000.00 

34,930,000.00 

17,540,000.00 

35,696,000.00 

17,2( X ),000. CX ) 

21,980,000.00 

34,290,000.00 

17,080,000.00 

35,688,000.00 

16,250, OOO . CX ) 

21,150,000.00 

31,900,000.00 

16,740,000.00 

34,720,000.00 

15,500,000.00 

19,950,000.00 

30,010,000.00 

16,100,000.00 

32,944,000.00 

15,190,000.00 

20,110,000.00 

29,980,000.00 

15,800,000.00 

33,672,000.00 

14,430,000.00 

20,040,000.00 

30,315,000.00 

14,990,000.00 

33,112,000.00 

14,660,000.00 

19,075,000.00 

30,850,000.00 

15,010,000.00 

32,512,000.00 

14,180,000.00 

17,500,000.00 

32,745,000.00 

14,430,000.00 

33,424,000.00 

14,330,000.00 

17,140,000.00 

31,925,000.00 

14,810,000.00 

33,992,000.00 

14,470,000.00 

17,450,000.00 

32,070,000.00 

14,290,000.00 

32,856,000.00 

15,040,000.00 

17,370,000.00 

30,720,000.00 

13,960,000.00 

34,968,000.00 

14,930,000.00 

17,335,000.00 

31,845,000.00 

14,070,000.00 

35,088,000.00 

14,950,000.00 

16,750,000.00 

32,420,000.00 

14,180,000.00 

31,944,000.00 

15,600,000.00 

17,405,000.00 

33,300,000.00 

14,300,000.00 

32,928,000.00 

15,720,000.00 

17,500,000.00 

33,265,000.00 

14,200,000.00 

32,992,000.00 

15,770,000.00 

18,160,000.00 

32,645,000.00 

14,810,000.00 

33,208,000.00 

15,910,000.00 

18,495,000.00 

32,755,000.00 

14,470,000.00 

33,432,000.00 

15,170,000.00 

17,950,000.00 

31,130,000.00 

14,280,000.00 

32,088,000.00 

13,680,000.00 

16,200,000.00 

28,505,000.00 

13,840,000.00 

30,128,000.00 

14,820,000.00 

16,040,000.00 

28,250,000.00 

14,270,000.00 

29,960,000.00 

14,070,000.00 

15,215,000.00 

24,975,000.00 

14,240,000.00 

28,128,000.00 

13,980,000.00 

15,500,000.00 

25,500,000.00 

14,160,000.00 

29,864,000.00 

15,350,000.00 

17,150,000.00 

26,675,000.00 

14,240,000.00 

32,504,000.00 

15,640,000.00 

16,880,000.00 

26,525,000.00 

14,500,000.00 

32,720,000.00 

15,010,000.00 

15,600,000.00 

23,580,000.00 

14,590,000.00 

30,312,000.00 

14,590,000.00 

16,395,000.00 

25,210,000.00 

14,630,000.00 

32,496,000.00 

13,990,000.00 

15,750,000.00 

18,540,000.00 

14,280,000.00 

31,536,000.00 

14440,000.00 

16,600,000.00 

18,175,000.00 

14,190,000.00 

32,6%,000.00 

15,030,000.00 

16,450,000.00 

18,510,000.00 

13,830,000.00 

30,320,000.00 

14,420,000.00 

16,020,000.00 

18,380,000.00 

13,980,000.00 

29,264,000.00 
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■ 


c 1 

D 1 

E 1 

F 1 

G 

m 

238 7/24/2001 

39.9800 

51.2500 

429500 

15.4000 

42.7000 

M 

239 7/25/2001 

41.9700 

51.6000 

43.7800 

15.0500 

43.7500 

H 

240 7/26/2001 

43.0000 

51.0400 

45.1800 

15.9500 

44.9100 

ES 

241 7l27l2m\ 

43.0600 

51.0000 

46.2600 

16.5800 

45.1400 

S 

242 7/30/2001 

40.5400 

50.8500 

46.5900 

16.9300 

45.1500 

WSi 

243 7/31/2001 

37.4900 

50.9500 

45.8600 

17.1400 

45.4500 

BfH 

244 8/1/2001 

38.6100 

49.9900 

48.3000 

18.6900 

46.0800 

BS 

245 8/2/2001 

38.5500 

48.3400 

50.0000 

19.1700 

47.0000 

BS 

246 8/3/2001 

37.9400 

46.9400 

49.6000 

18.8200 

46.8800 

ra 

247 8/6/2001 

36.7600 

47.9500 

48.7300 

18.9400 

46.0000 


248 8/7/2001 

344200 

48.2400 

46.8000 

18.2800 

46.0000 


249 8/8/2001 

34.0600 

48.1100 

44.7400 

16.5900 

45.0800 

ggsi 

250 8/9/2001 

34.7700 

48.7000 

44.8500 

16.4300 

44.8600 

pgi 

251 8/10/2001 

34.0500 

48.4900 

44.4800 

16.1600 

44.3000 

BS 

252 8/13/2001 

35.8500 

48.2500 

44.8400 

16.8000 

42.^00 

B53 

253 8/14/2001 

34.5000 

48.6000 

43.6500 

16.5800 

39.6500 








gga 







@ 


0.896115528 

0.303259418 

0.818425604 

1.258895903 

0.622811817 

BB! 







B51 







BB 


0.003186599 

0.000364946 

0.002658018 

0.006288964 

0.001539264 

BSI 







ES 







BS 
















-0.01241 

0.00215 

0,03932 

0.00623 

0.02791 



-0.03548 

0.00215 

0.03938 

0.02149 

0.01818 



0.07426 

-0.02060 

0.03714 

0.02645 

-0.00565 



-0.01869 

0.03127 

-0.00074 

0.02766 

-0.00568 

BBI 


-0.02217 

0.00424 

-0.03024 

-0.02177 

0.03470 

B3» 


0.01962 

0.00211 

0.00688 

0.03815 

0.01637 



0.03071 

-0.00847 

0.04107 

0.06527 

0,01717 



0.02690 

0.00000 

0,00146 

0.00528 

0.02105 

El 


-0.00484 

-0.00428 

-0.01028 

-0.00727 

0.00000 



0.01157 

0.02532 

-0.01787 

-0.02551 

-0.01999 



0.00954 

-0.01152 

0.02229 

0.06196 

-0.00426 

B53 


-0.01579 

-0.00422 

-0.00812 

0.01081 

0.00956 

M 


0.00337 

0.00981 

0,02270 

0.02621 

-0.00318 

BS! 


0.04005 

0.01114 

-0.01753 

0.00614 

-0.02035 

BSl 


-0.01536 

0.01542 

-0.00443 

-0.07300 

-0.00651 
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Prices 


1 

H 1 


j 1 

K 1 

L 1 

M I 

N 

ES 

21,1800 

50.9500 

29.1800 

55.1100 

18.3800 

26.6100 

61.7200 


19.9000 

5Z8800 

28.9700 

56.0000 

18.7000 

28,0100 

61.6200 


20.5500 

541000 

3Z7000 

59.3000 

19.3800 

27.8700 

64.8300 

m 

21.5300 

53.6000 

31.6800 

59.9000 

19.0600 

27.4600 

63.6000 


21.9000 

53.9000 

31.9800 

59.4000 

18.8900 

27.4600 

61.0400 


22.0500 

56.6900 

3Z9100 

58.6000 

19.2200 

26.9300 

62.57001 


23.6600 

57.3700 

37.7000 

59.0000 

20.3000 

27.1800 

61.6200 

ESI 

24.0500 

57.1200 

38.0800 

60.1500 

20.2500 

28,4300 

60.8000 


22.9500 

57A900 

36.5900 

57.7600 

20.0500 

28.0700 

64.3000 

PS! 

22.5800 

58.6000 

38.0100 

57.8500 

19.5400 

27.8400 

63.501X3 

P31 

22.5500 

57.8900 

37.9400 

57.4600 

19.2600 

27.7100 

64.3000 

m 

19.7900 

56.3100 

33.7000 

57.9700 

17.9800 

26.6400 

62.3900 

PS! 

20.22CX) 

56.9600 

33.6900 

57.1500 

18.2900 

26.6400 

62.8400 

Pgl 

18.5000 

57.6000 

3X7900 

56.8900 

18.3300 

26.9100 

61.0900 

PS! 

18.0600 

58.5700 

34.9300 

57.1100 

18,2100 

27.020) 

60.7300 

PEB 

P35 

gaa 

18.6000 

57.7400 

32.1600 

56.3700 17,6500 26.5700 61.3700 

Annualized Stdev of Loanotmal Returns on ii 

ggi 

1.239688183 

0.662586647 

1.208967716 

0.525961936 

0.84502788 0.765520435 1.022816628 

Variance of Lognormal Returns on Indivi 

PiB 

PS! 

E! 

PB3 

PB3 

0.006098519 

0.001255967 

0.005800012 

0.001097762 

0.00283362 

0.002325482 

0.004151404 

LN Returns 



-0.03147 

0.03005 

-0.01835 

0.01809 

-0.02056 

0.03679 

0.07374i 

PS! 

0.15379 

0.03901 

-0.02881 

-0.00825 

-0.00198 

0.00980 

0.10295 

PSB 

0.01631 

0.00355 

0.07436 

0.00075 

0.00593 

0.01773 

0.09234 

PBi! 

-0.06116 

-0.04349 

-0.00889 

0.00899 

0.00098 

-0.00963 

-0.13679 

M 

-0.01910 

0.01562 

0.00238 

-0.02568 

0.03101 

0.00000 

0.02025 

1^ 

0.05182 

0.01538 

0.01561 

-0.06072 

-0.01055 

-0.03446 

0,01107 

PS! 

0.03490 

0.01779 

0.00554 

-0.00163 

0.03599 

0.03284 

0.01855 


-0,00107 

-0.00908 

0.01500 

-0.04497 

-0.01029 

0.00805 

0.05980 

m 

0.02333 

0.01436 

-0.02993 

0.03515 

-0.01515 

-0.00966 

0,01315 

PSB 

0,00000 

0.02169 

-0.02994 

0.00819 

0.00855 

0.02240 

0.01199 

PEP 

0.03704 

-0.00949 

0.01897 

0.01458 

0.00754 

0.02654 

-0.02922 

PP!I 

0.02592 

-0.04883 

0.06383 

-0.00645 

0.00000 

-0.01553 

-0.00102 

M 

0.06939 

0.00635 

0.01085 

-0.07038 

0.03052 

0.08831 

0.01524 

Pi?!! 

0.03873 

-0.00908 

0.01674 

-0.04892 

-0.00091 

-0.01298 

0.01401 

PSl 

-0.03232 

-0.03057 

-0.00710 

-0.06984 

-0.03809 

-0.04908 

0.07098 


■1 

o 1 

P 1 

Q 1 

R 1 

s 1 

T 

gn 

37.8400 

19.2000 

18.2100 

25.2600 

27.0500 

14.9000 


38.380) 

19.6100 

19.2600 

25.7400 

27.4000 

15.5300 

iS 

40.7600 

20.5000 

19.4100 

25.0000 

28.0100 

16.0900 

El 

41.2500 

21.2000 

19.0600 

26.9000 

27.9000 

16.2900 


41.3600 

21.6300 

18.6700 

26.3600 

27.2000 

15.5M0 

m 

42.0000 

21.8100 

18.0800 

25.9200 

26.0000 

16.2900 

EgB 

43.7000 

21.8W0 

18.3200 

26.2500 

25.2100 

17.3500 

n 

44.9000 

22.6200 

18.3100 

26.0500 

23.1000 

18.1700 

E!B 

43.4500 

22.2100 

18.0000 

25.4300 

24.4000 

17.7200 


42.0100 

21.7500 

17.4600 

24,5300 

24.2900 

17.1300 

psn 

40.9300 

21.4600 

17.2400 

24.5000 

24.0000 

17.CK00 

IS3 

39.2500 

20.1000 

16.3000 

24.5000 

24.2000 

17.2500 

ES! 

38.7600 

19.6200 

15.9900 

24.2500 

24.2900 

16.7600 

E3I 

39.1900 

19.0000 

15.1600 

24.1500 

24.7700 

16.2200 

E^ 

38.7900 

19.3700 

15,6900 

24.5000 

24.6600 

16.3700 

EBa 

37.40)0 

19.2300 

15.5500 

24.8500 

26.0000 

15.8900 









dividual Equities 







0.899193985 

0.764712396 

0.877565605 

0.830728975 

0.587173063 

0.901167607 

jggil 






RSI 

tual Equities 






RSa 

ES5 

ESI 

0.003208531 

0.002320576 

0.003056037 

0.002738534 

0.001368144 

0.003222631 

EB! 







EBa 







ESB 

0.07189 

-0.02310 

-0.01375 

-0.02982 

-0.00755 

0.02863 

BB! 

0.00863 

-0.02046 

-0.00077 

-0.02949 

-0.01912 

-0,01719 

EBl 

0.02964 

0.04811 

0,03331 

0.05104 

-0.01426 

0.03461 


-0.00838 

-0.00608 

-0.03177 

0.02342 

-0,08440 

0.02430 

ESI 

-0.00704 

0.01212 

0.02280 

-0.03414 

0.04852 

-0.00256 

S 

-0.00567 

0.03260 

0.00450 

-0.06302 

-0.03722 

0.00102 

ES! 

0.03077 

-0.01616 

-0.00826 

-0.02323 

0.03587 

0.03617 

Bg| 

0.01978 

-0.01042 

0.02164 

0.00261 

0.02937 

0.00835 

EB3 

-0.03925 

-0.00300 

-0.00074 

0.01934 

0.05752 

-0.02376 

Esa 

0.00351 

-0.01513 

0.02480 

0.02023 

-0.00623 

0.02425 

Bb3 

-0.02336 

-0.01073 

0.01146 

-0.05532 

0.01366 

-0.00539 

ra 

-0.04169 

0.04076 

0.00568 

0.02611 

0.00982 

0.00000 

Esa 

-0.02649 

0.05749 

0.03000 

0.03420 

0.00639 

-0.00148 


-0.03990 

0.04906 

0.01839 

0.00783 

0.00695 

0.01321 

ESI 

0.00239 

-0.05185 

-0.01701 

-0.02289 

-0.01579 

-0.02809 






1534 


Ptic^ 


HI 

u 1 

V 1 

W 1 

X 1 

z 1 

AB 1 

AC 


31 . 57 ( X ) 

37.3800 

13.5200 

35.8800 

40.1500 

21.0000 

32.11 


31.1000 

39.0600 

13.3500 

36.5400 

40.5000 

20.0000 

32.71 

ES! 

32.9000 

41.7500 

14.5200 

39.1600 

41.1000 

19 .( XX)0 

33.87 

B!1 

33.9700 

44.1100 

15.2100 

38.9500 

41.9500 

18.0000 

34.11 


33.9600 

42.0000 

14.2500 

38.9900 

41 . 70)0 

15.0000 

33.67 


33.9800 

42.4100 

14.0000 

40.0000 

41.7600 

14.0000 

33.56 


35.1000 

43.2300 

14.7000 

41.9900 

43.1000 

13.0000 

34.37 

H 

35.8600 

44.0600 

14.6400 

43.3400 

43.9100 

12.0000 

34.57 

EjB 

34.9000 

43.8300 

14.2700 

41.4500 

43.1800 

11.0000 

34.18 

B3! 

34.6400 

44.0500 

14.0700 

41.9400 

42.5000 

8.0000 

33.92 

ESI 

34.1000 

43.1800 

14.1300 

40.7500 

42.2800 

7.0000 

33.43 

BSE 

32.2000 

38.9900 

13.8400 

38.7300 

40.5000 

6.0000 

32.29 

E5! 

32.5000 

40 . 2500 - 

13.2400 

39.0500 

40.6700 

5.0000 

32.33 

BS!1 

32.4300 

38.6600 

13.6600 

39.2900 

40.2800 

4.0000 

32.04 

EBSi 

32.5500 

39.0400 

13.7600 

40.3700 

41.1000 

1.0000 

32.33 

@ 

ES 

m 

ED 

m 

B?51 

ES! 

Egg 

32.1500 

0.940263061 

0.003508312 

37.4400 

1.120716706 

0.004984151 

14.0200 

0.739249299 

0.002168609 

39.4500 40.6000 

QQQ 

0.899825561 0.586842949 

QQQ 

0.00321304 0.001366606 


31.83 

BSE 

0.02255 

0.03991 

- 0.01062 

0.02244 

0.00000 


0.01189 

BSE 

0.01580 

0.07135 

- 0.00714 

0.00663 

0.01003 


0.01066 

BSE 

0.05687 

0.01076 

0.00714 

0.03395 

0.01911 


0.02797 

EES! 

0.05474 

- 0.03553 

- 0.01614 

- 0.00356 

- 0.00524 


- 0.01391 

ESI 

- 0.03907 

0.01620 

0.01614 

- 0.01003 

0.00262 


- 0.00056 

ESi 

- 0.01173 

0.02382 

- 0.02340 

0.01003 

0.00000 


0.00018 

EES! 

0.05639 

0.02217 

0.00726 

0.03571 

0.01623 


0.02333 

E! 

0.02750 

0.01469 

0.01079 

0.00137 

0.01534 


0.00895 

EEg 

- 0.01549 

0.01075 

0.03169 

0.00616 

- 0.00540 


0.00116 


- 0.01108 

0.01538 

0.03072 

- 0.02488 

0.00477 


0.00119 

EE3 

0.00186 

- 0.00105 

- 0.01524 

- 0.01463 

0.00506 


0.00484 


- 0.04551 

- 0.04582 

- 0.00685 

- 0.00588 

- 0.00126 


- 0.00146 

E^ 

0.00611 

0.06202 

0.00343 

0.01559 

0.02743 


0.01578 

ra 

- 0.01389 

0.00980 

0.01192 

0.03320 

0.00979 


0.00501 

ESI 

- 0.00294 

0.00103 

- 0.09025 

- 0.03109 

- 0.03092 


- 0.02162 








1535 


Ptk^ 


ii 


AD I AE 

709.681.500 59,970,000.00 

722.971.000 62,955,000.00 

748.548.000 64,500,000.00 

753.753.000 64,590,000.00 

744.168.500 60,810,000.00 

741.745.000 56,235,000.00 

759.521.000 57,915,000.00 

763.905.000 57,825,CX)0.00 

755.419.500 56,910,000.00 

749.563.500 55,140,000.00 

738.887.000 51,630,000.00 

713.690.500 51,090,000.00 

714.506.000 52,155,000.00 

708.098.000 51,075,000.00 

714.601.000 53,775,000.00 

703.387.000 51,750,000.00 


AF I AG 

51.250.000. 00 47,245,000.00 

51.600.000. 00 48,158,000.00 

51.040.000. 00 49,698,000.00 

51.000. 000.00 50,886,000.00 

5a850,000.00 51,249,000.00 

50.950.000. 00 50,446,000.00 

49.990.000. 00 53,130,000.00 

48.340.000. 00 55,000,000,00 

46.940.000. 00 54,560,000.00 

47.950.000. 00 53,603,000.00 

48.240.000. 00 51,480,000.00 

48.110.000. 00 49,214,000.00 

48.700.000. 00 49335,000.00 

48.490.000. 00 48,928,000.00 

48.250.000. 00 49,324,000.00 

48.600.000. 00 48,015,000.00 


AH , I A1 

13.860.000. 00 42,700,000.00 

13,545,0(X).00 43,750,000.00 

14.355.000. 00 44,910,000.00 

14.922.000. 00 45,140,000.00 

15.237.000. 00 45,150,000.00 

15.426.000. 00 45,450,000.00 

16.821.000. 00 46,080,000.0) 

17.253.000. 00 47,000,000.00 

16.938.000. 00 46,880,000.00 

17.046.000. 00 46,000,000.00 

16,452,(M0.00 46,000,000.00 

14.931.000. 00 45,080,000.00 

14.787.000. 00 44,860,000.00 

14.544.000. 00 44,300,000.00 

15.120.000. 00 42,990,000.00 

14.922.000. 00 39,650,000.00 


263 


264 

267 


277 

m 

279 

280 
281 









1536 


Prit^ 


_J 

AJ 1 

AK 1 

AL 1 

AM j 

AN 1 

AO 


19,062,000.00 

45,855,000.00 

26,26^000.00 

52,354,500.00 

15,623,000.00 

39,915,000.00 

El 

17,910,000.00 

47,592,000.00 

26,073,000.00 

53,200,000.00 

15,895,000.00 

42,015,000.00 

El 

18,495,000.00 

48,690,000.00 

29,430,000.00 

56,335,000.00 

16,473,000.00 

41,805,000.00 

El 

19,377,000.00 

48,240,000.00 

28,512,000.00 

56,905,000.00 

16,201,000.00 

41,190,000.00 

El 

19,710,000.00 

48,510,000.00 

28,782,000.00 

56,430,000.00 

16,056,500.00 

41,1^,000.00 

El 

19,845,000.00 

51,021,000.00 

29,619,000.00 

55,670,000.00 

16,337,000.00 

40,395,000.00 

El 

21,294,000.00 

51,633,000.00 

33,930,000.00 

56,050,000.00 

17,255,000.00 

40,770,000.00 


21,645,000.00 

51,4(®,000.00 

34,27^000.00 

57,142,500.00 

17,212,500.00 

42,645,000.00 

El 

20,655,000.00 

51,741,000.00 

32,931,000.00 

54,872,000.00 

17,042,500.00 

42,105,CXX).00 

R5lt! 

20,322,000.00 

52,740,000.00 

34,209,000.00 

54,957,500.00 

16,609,000.00 

41,760,000.00 


20,295,000.00 

52,101,000.00 

34,146,000.00 

54,587,000.00 

16,371,000.00 

41,565,000.00 

El 

17,811,000.00 

50,679,000.00 

30,330,000.00 

55,071,500.00 

15,283,000.00 

39,960,000.00 

RSi 

18,198,000.00 

51,264,000.00 

30,321,000.00 

54,292,500.00 

15,546,500.00 

39,960,000.00 

El 

16,650,000.00 

51,840,000.00 

29,511,000.00 

54,045,500.00 

15,580,500.00 

40,365,000.00 

RS3 

16,254,000.00 

52,713,000.00 

31,437,000.00 

54,254,500.00 

15,478,500.00 

4O,53O,(M0.CX) 


16,740,000.00 

51,966,000.00 

28,944,000.00 

53,551,500.00 

15,002,500.00 

39,855,000.00 


258 

259 

260 
261 
262 




m 

m 

PBi! 

RSI 


272 

273 

274 

275 

276 

277 

278 
,279 

i281 









1537 


Ptkk 


Hi 

AP 1 

AQ 1 

AR 1 

AS i 

AT 1 

AU 


49,376,000.00 

37,840,000.00 

19,200,000.00 

18,210,000.00 

25,260,000.00 

54,100,000.00 


49,296,000.00 

38,380,000.00 

19,610,000.00 

19,260,000.00 

25,740,000.00 

54300,000.00 


51364,000.00 

40,760,000.00 

20,500,000.00 

19,410,000.00 

25,000,000.00 

56,020,000.00 

Bfl 

50380,000.00 

41,250,000.00 

21,200,000.00 

19,060,000.00 

26,900,000.00 

55,800,000.00 

Ei 

48,832,000.00 

41,360,000.00 

21,630,000.00 

18,670,000.00 

26,360,000.00 

54,400,0)0.00 


50,056,000.00 

42,000,000.00 

21,810,000.00 

18,080,000.00 

25,920,000.00 

52,000,000.00 


49,296,000.00 

43,700,000.00 

21,860,000.00 

18320,000.00 

26,250,000.00 

50,420,000.00 

El 

48,640,000.00 

44,900,000.00 

22,620,000.00 

18310,000.00 

26,050,000.00 

46,200,000.00 

El 

51,440,000.00 

43,450,000.00 

22,210,000.00 

18,000,000.00 

25,430,000.00 

48,800,000.00 


50,800,000.00 

42,010,000.00 

21,750,000.00 

17,460,000.00 

24,530,000.00 

48,580,000.00 

ESI 

51,440,000.00 

40,930,000.00 

21,460,000.00 

17,240,000.00 

24,500,000.00 

48,000,0)0.00 

IS8 

49,912,000.0) 

39,250,000.00 

20,100,000.00 

16,300,000.00 

24,500,000.00 

48,400,000.00 


50,272,000.00 

38,760,000.00 

19,620,000.00 

15,990,000.00 

24,250,000.00 

48,580,000.00 


48,872,000.00 

39,190,000.00 

19,000,000.00 

15,160,000.00 

24,150,000.00 

49,540,000.00 


48,584,000.00 

38,790,000.00 

19,370,000.00 

15,690,000.00 

24,500,000.00 

49,320,000.00 

ggs! 

49,096,000.00 

37,400,000.00 

19,230,000.00 

15,550,000.00 

24,850,000.00 

52,000,000.00 


1257 ^ 


im 

259 

260 

M. 

262 

263 

266 

267 

268 

269 

270 

m 

272 

m 

274 

276 

277 

278 

279 

280 
281 










BB 


■ 

AV [ 

AW i 

AX 1 

AY 1 

AZ 

PH 

14,900,000.00 

15,785,000.00 

18,690,000.00 

13,520,000.00 

28,704,000.00 

M 

15,530,000.00 

15,550,000.00 

19,530,000.00 

13,350,000.00 

29,232,000.00 

PH 

16,090,000.00 

16,450,000.00 

20,875,000.00 

14,520,0(X).00 

31,328,000.00 

PH 

16,290,000.00 

16,985,000.00 

22,055,000.00 

15,210,000.00 

31,160,000.00 

PH 

15,520,000.00 

16,980,000.00 

21,000,000.00 

14,250,000.00 

31,192,000.00 

Q 

16,290,000.0) 

16,990,000.00 

21,205,000.00 

14,000,000.00 

32,000,000.00 

PH 

17,350,000.00 

17,550,000.00 

21,615,000.00 

14,700,000.00 

33,592,000.00 

PH 

18,170,000.00 

17,930,000.00 

22,030,000.00 

14,640,000.00 

34,672,000.00 

PH 

17,720,000.00 

17,450,000.00 

21,915,000.00 

14,270,000.00 

33,160,000.00 

PH 

17,130,000.00 

17,320,000.00 

22,025,000.00 

14,070,000.00 

33,55^000.00 

H51 

17,080,000.00 

17,050,000.00 

21,590,000.00 

14,130,000.00 

32,600,000.00 

PH 

17,250,000.00 

16,100,000.00 

19,495,000.00 

13,840,000.00 

30,984,000.00 

PH 

16,760,000.00 

16,250,000.00 

20,125,000.00 

13,240,000.00 

31,240,000.00 

PH 

16,220,000.00 

16,215,000.00 

19,330,000.00 

13,660,000.00 

31,432,000.00 


16,370,000.00 

16,275,000.00 

19,520,000.00 

13,760,000.00 

32,296,000.00 

IPS! 

15,890,000.00 

16,075,000.00 

18,720,000.00 

14,020,000.00 

31,560,000.00 










1539 


Prices 


A I B I C I D I B I F I G 



- 0.04411 

0,00509 

- 0.05868 

- 0.05839 

- 0.02426 


0.07141 

0.00412 

0.00938 

0.10534 

0.00000 


- 0.02262 

0,01200 

- 0.06257 

- 0.06825 

- 0.00897 


- 0.05075 

0.00697 

- 0.00415 

- 0.01662 

0.01342 


- 0.03549 

- 0.00497 

- 0.04767 

- 0.03444 

- 0.00445 


0.02513 

0.01877 

0.03175 

0.01859 

0.00000 


- 0.00448 

0.00098 

0.01259 

0.02267 

0.00000 


0.05622 

- 0.00779 

- 0.02448 

- 0.05015 

- 0.01348 


0.06830 

- 0,01096 

- 0.01204 

0.00712 

0.00676 


0.07379 

0.00596 

0.06286 

0.09241 

0.00672 


0.03139 

- 0.02811 

0.01372 

0.00869 

- 0.01916 


- 0.00477 

0.01215 

- 0.05942 

- 0.03125 

- 0.02651 

S! 

- 0.04853 

0.01200 

- 0,04879 

0.04904 

0.03219 


- 0.01304 

0,02261 

- 0.03729 

0.00252 

0.02131 


0.02467 

0.04373 

- 0,03011 

- 0.00630 

- 0.01680 


- 0.01961 

- 0,01311 

- 0.02417 

0.02466 

- 0.03670 


0.07855 

0.00938 

0.00000 

0.05431 

0.00168 


- 0.03326 

- 0.00093 

- 0.07411 

- 0.03295 

0.00112 

32 

0.04871 

- 0.03133 

- 0,04527 

- 0.07650 

0.02939 

22 

0.00268 

- 0.01555 

- 0.09355 

- 0.07219 

0.00181 

32 

- 0.03384 

- 0.01381 

0,04844 

0.07252 

0.05791 

22 

- 0.06201 

0.01479 

- 0.01980 

- 0.07366 

0.04745 

32 

- 0.00591 

- 0.00490 

0.01980 

0.03175 

- 0.03930 

ro 

0.01388 

0.00098 

0.02843 

0.00778 

- 0.03493 

giB 

- 0,04091 

0.01849 

- 0.12778 

- 0.03708 

0.00245 

BiB 

0.04757 

- 0.01164 

0,04970 

- 0.06326 

- 0.04905 

BSl 

- 0.14144 

0.01453 

- 0.07029 

- 0,02252 

- 0.06638 


0.10383 

- 0.02828 

0.10718 

0.10277 

0.03847 

M 

- 0.02309 

- 0.04657 

- 0.09298 

- 0.00517 

- 0.00739 

BH 

- 0.06463 

- 0.00624 

- 0,09122 

- 0.01779 

- 0.18785 

BB 

- 0.02958 

0,00934 

- 0.05633 

- 0.05683 

0.07317 

BH 

0.06378 

0.01334 

0.18282 

0.14823 

- 0.03184 

SB 

0.01801 

0.02118 

0.00000 

0.05832 

0.02456 

BB 

0.00356 

- 0.01914 

0.05654 

0.01384 

0.02899 

BB 

- 0.03899 

0,03400 

- 0.07780 

- 0.05339 

0.00167 

BB 

- 0.00139 

0.01173 

- 0.01400 

- 0.29263 

- 0.02104 

BB 

0.07060 

- 0.01271 

0.08477 

- 0.06634 

- 0.00683 

BB 

0.03226 

- 0.00691 

- 0.09767 

0.02055 

0.02746 

M 

- 0.07186 

0.04553 

0.03069 

- 0.09841 

- 0.00522 

EBI 

0,08843 

- 0,01047 

0.06815 

0.17661 

0.05599 
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1*11065 



I 

J 

K 

L 

M 

1 N 


- 0.07875 - 0.07519 - 0.05002 0.00488 - 0.02687 - 0.03727 - 0.02817 

0.05006 0.01909 0.02897 - 0.00292 0.03065 0.01726 0.01512 

- 0.05402 0.01089 . - 0.03417 0.00874 - 0.03651 - 0.03320 - 0.01251 

- 0.01800 - 0.00989 - 0.00785 - 0,00777 - 0.04299 - 0.01458 - 0,01604 

- 0.01320 - 0.00798 - 0.02125 - 0.02867 - 0.03853 - 0.02310 - 0.04038 

0.07008 0.04218 0.01038 0.04798 0.04057 - 0.03223 0.00501 

0.01889 - 0.04721 0.03138 - 0.00961 - 0.00102 0.01029 0.09075 

- 0.04203 - 0.07990 - 0.00523 - 0.01753 0.02419 - 0.02418 - 0.01472 

- 0.00784 - 0.05926 - 0.03266 - 0.04624 - 0.04377 - 0.03740 - 0.02060 

0.05918 0.04747 0.02639 - 0.08030 0.03175 0.05302 - 0.00569 

0.02381 0.05581 0.05708 0.06579 0.01798 0.06012 0.15320 

- 0.00272 - 0.01366 0.01868 - 0.02644 - 0.03220 - 0.01634 - 0.07279 

0.07767 0.01471 0.08599 - 0.00107 - 0.01338 - 0.05416 0.00939 

0.03790 - 0.00209 - 0.03935 0.01597 - 0.05320 - 0.04627 0.00715 

- 0.00975 - 0.00105 - 0.03147 - 0.00848 - 0.03560 - 0.02024 - 0.02359 

0.02817 - 0,00840 - 0.00663 - 0.03799 0.03778 - 0.03595 - 0.10723 

0.00079 0.07516 0.02800 - 0.00889 0.03641 0.03036 0.08488 

- 0.01197 - 0.04605 - 0.02375 0.00889 - 0.07306 - 0.08176 - 0.00635 

0.00640 - 0.03016 - 0.05058 - 0.08060 0.00451 - 0.05204 - 0.02674 

- 0.09531 - 0.00106 - 0.05196 0.00717 0.01342 - 0.02378 - 0.07569 

0.04208 - 0.02678 0.01716 0.03739 0.04029 - 0.01322 0.04147 

0.01998 - 0.03536 0.03986 - 0.17228 - 0.01722 - 0.11253 - 0,01167 

- 0.01244 0.02664 - 0.05381 0.11566 - 0.02418 0.00495 - 0.07200 

0.02961 - 0.05864 0.05547 - 0.02706 - 0.04551 0.01227 0.02492 

- 0.04475 - 0.04392 0.00387 - 0.00751 - 0.04891 - 0.05515 - 0.05048 

0.01430 - 0.02457 0.00769 - 0.03061 0.00122 - 0.05292 - 0,08907 

- 0.01092 0.00248 0.00219 - 0.02492 - 0.02723 0.00812 - 0,03602 

0.04298 0,03535 0.04535 0.04416 0.11820 0.16373 0.08884 

0.05356 - 0.02916 0,03637 - 0.06972 - 0.02827 - 0.07420 0.06496 

0.01673 - 0.00123 - 0.01648 0.00679 0.00115 - 0.03959 - 0.12251 

- 0.02675 0.04467 - 0.02459 0.07430 - 0.04331 0.07411 0.01178 

0.00695 0.00589 0.02459 0.01867 0.10870 0,09314 0.06899 

0,05172 0.01976 0.03220 0.07367 - 0.01623 - 0.01310 0.01518 

0.00728 0.08384 0,05468 0.02600 - 0.02540 - 0.03352 0.02551 

- 0.03168 - 0.03335 - 0.02516 - 0.01010 - 0.01806 - 0.02532 - 0.09689 

- 0.00827 - 0,01877 - 0.07588 - 0.06401 - 0.08061 - 0.03559 0.00000 

- 0.10578 0.06579 - 0.10952 0.05495 0,05640 0.06996 - 0,02933 

- 0.02549 - 0.03397 0.04747 0.01692 - 0.05517 0.00673 - 0.02166 

- 0.15616 0.00000 - 0.08558 0.00112 - 0.05318 0.03084 - 0.04224 

0.14404 0.03918 0.08944 0.07115 0,11416 0.02358 0.04467 
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Prices 


o|p|Q |R|s|t 



- 0.11460 

- 0.02841 

- 0.02011 

- 0.02431 

0.00853 

- 0.06131 

M 

0.04879 

0.01997 

0.02148 

- 0.05184 

- 0.04087 

0.05228 


- 0.06318 

- 0.05219 

- 0.05205 

0.02783 

- 0.01400 

- 0.02606 


- 0.06164 

0.01183 

- 0.03677 

- 0.00758 

0.01653 

- 0.04662 


- 0.02438 

0.01315 

- 0.04992 

0.03199 

- 0.03726 

- 0.00817 

m 

0.04818 

0.01011 

0.03025 

- 0.01566 

- 0.00262 

0.03334 


- 0.05313 

0.01568 

0.03749 

0.01006 

0.01692 

- 0.00583 


- 0.06137 

- 0.00995 

- 0.08121 

- 0.05486 

- 0.02301 

- 0.03850 


- 0.01274 

- 0.02020 

- 0.02383 

- 0.04645 

- 0.05339 

0.01916 


0.11588 

0.04837 

0.03651 

- 0.06089 

0.04627 

0.02093 


0.01135 

- 0.02960 

0.00785 

- 0.20493 

- 0.00667 

0.01685 


- 0.18666 

- 0.09131 

- 0.01259 

- 0.15415 

- 0.07072 

- 0.02753 


- 0.04404 

0.07545 

0.02251 

- 0.01770 

0.10104 

0.01386 


- 0.12075 

- 0.02950 

- 0.02489 

0.11977 

0.01162 

- 0.00053 


0.05968 

- 0.00601 

0.00869 

- 0.00198 

0.00384 

- 0.00425 


0.03951 

- 0.01824 

0.00549 

0.01770 

- 0.02985 

0.00372 


- 0.04203 

0.00459 

0.01995 

0.07327 

0.01179 

0.04710 


- 0.07333 

- 0.00153 

- 0.03413 

0.01795 

0.00260 

- 0.05722 


- 0.08208 

- 0.02477 

0.00000 

0.01764 

- 0.03033 

- 0.02768 


0.01609 

0.01555 

- 0.12495 

- 0.04652 

- 0.00134 

- 0.04676 

BB 

0.08616 

0.01531 

- 0.01998 

0.06041 

0.05984 

0.02801 

BiB 

- 0.13677 

- 0.04032 

0.00275 

- 0.02091 

0.03230 

- 0.01540 


- 0.00306 

- 0.04697 

- 0.01012 

- 0.07113 

0.00609 

- 0.02071 

Big 

- 0.02638 

- 0.01841 

- 0.01302 

0.02796 

- 0.01963 

- 0.00641 

Big 

- 0.07508 

- 0.05557 

- 0.03235 

0.01097 

- 0.02510 

- 0.03453 

Bi3 

0.02345 

- 0.06264 

- 0.03744 

- 0.02578 

- 0.04151 

- 0.01280 

BB! 

- 0.05969 

- 0.11044 

0.01198 

- 0.01883 

- 0.04193 

- 0.03942 


0.02259 

0.11802 

0,12306 

0.05726 

0.02993 

0.12520 

BBl 

- 0.07675 

- 0.00568 

- 0.03028 

- 0.09208 

0.02776 

0.03159 

Bn 

- 0.14983 

- 0.07076 

- 0.02564 

- 0.02997 

- 0.01180 

- 0.02822 

Bn 

- 0.01520 

- 0.02266 

- 0.00372 

0.03390 

- 0.07675 

- 0.00958 

M 

0.19428 

0.23967 

0.08047 

0.12170 

0.02393 

0.06472 

BB 

0.00539 

0.02749 

- 0.03142 

0.03245 

0.01381 

0.00846 

il 

0.04039 

- 0.00319 

- 0.03427 

0.00000 

- 0.00412 

0.00053 

M 

- 0.08062 

0.02372 

0.05010 

- 0.00505 

0.04971 

- 0.00793 

Bn 

- 0.10412 

- 0.04310 

- 0.04097 

0.02007 

0.02204 

- 0.08119 

M 

0.04652 

0.00650 

- 0.00913 

- 0.11201 

0.00256 

- 0.06293 

BE 

- 0.04445 

0.02085 

0.00366 

0.06280 

0.02276 

0.01158 

M 

0.07750 

0.00791 

- 0.07791 

- 0.02287 

0.00000 

0.00784 

wn 

0.06119 

0.07433 

0.04256 

0.08196 

- 0.02789 

0.06401 







L V 

w 

X 

Z 

AB 

AC 



- 0.07215 

- 0.02808 

- 0.06899 

- 0.08338 

- 0.03581 

- 0.04346 


0.04236 

0.03829 

- 0.03021 

0.06640 

0.02189 

0.02623 

151 

- 0.08213 

- 0.04889 

- 0.02066 

- 0.02676 

- 0.03105 

- 0.03021 

Pgj 

0.00328 

- 0.04525 

0.00209 

- 0.00147 

- 0.02461 

- 0.01585 

s 

- 0.06549 

0.00445 

0.00000 

- 0.04890 

- 0.01561 

- 0.02348 


- 0.04048 

0.07125 

0.01242 

0.03931 

0.02299 

0.02272 

Igj 

0.00121 

0.01895 

- 0.01034 

- 0.00894 

- 0.00536 

0.00706 


0.00726 

- 0.00470 

- 0.02101 

- 0.03346 

- 0.01831 

- 0.02123 

E5!i! 

- 0.08024 

- 0.01012 

- 0.02581 

- 0.05158 

- 0.01587 

- 0.01779 

ESI 

0.06812 

0.06865 

- 0.00875 

0.09620 

0.03619 

0,04171 

BSE 

- 0.04052 

0.05199 

- 0,04037 

0.02772 

0.01531 

0.01851 

Bsg 

- 0.29888 

- 0.00595 

- 0.02549 

- 0.02329 

- 0.07543 

- 0.03961 

BS!I 

0.06625 

0.05461 

- 0.00471 

- 0.00369 

0.05744 

0.01883 

Bsg 

0.00000 

- 0.05829 

- 0.01425 

- 0.08480 

- 0.02692 

- 0.01538 

RH 

- 0.00805 

0.02548 

- 0.02421 

0.03401 

- 0.01146 

- 0 . 00 Q 43 

BS 

- 0.03954 

0.01516 

0.02182 

- 0.00859 

0.00140 

- 0.00896 

gg 

0.02817 

0.04668 

0.10680 

0.09638 

0.02209 

0.03563 

BSS! 

- 0.08880 

- 0.04139 

0.04632 

- 0.02451 

- 0.03120 

- 0.02811 

BBl 

- 0.04567 

- 0.01508 

- 0.03135 

0.01737 

- 0.02279 

- 0.02171 

Bin 

- 0 . 026 S 2 

- 0.06985 

0.01475 

- 0.02764 

- 0.03968 

- 0.03276 

BiE 

0.04320 

0.04909 

- 0.05814 

0.05593 

0.02663 

0.02749 

BK! 

- 0.03365 

0.00953 

- 0.08319 

- 0.02901 

0.00292 

- 0.02444 

Bin 

0.00946 

- 0.05480 

- 0.02934 

- 0.06067 

- 0.03405 

- 0.01366 

Big 

- 0.01518 

0.01186 

0.02934 

- 0.03493 

- 0.00453 

0.00014 

Big 

- 0.04298 

- 0.00425 

0.02381 

- 0.23686 

- 0.05361 

- 0.03999 

BiE 

0.04298 

0.04538 

- 0.03107 

0.01490 

- 0.01609 

- 0.00943 

Big 

- 0.00961 

- 0.12664 

- 0.10752 

0.04813 

- 0.02546 

- 0,04042 

BiE 

0.14529 

0.14636 

0.05008 

0.11695 

0.07838 

0.07702 

BBl 

- 0,08353 

0.06498 

- 0.05549 

- 0.04533 

0.00919 

- 0.01030 

BB 

- 0.32027 

- 0.00678 

- 0.05301 

- 0.10216 

- 0.04681 

- 0,04431 

BE 

- 0.02789 

0.02441 

0.09296 

0.03241 

- 0.00320 

- 0.00554 


0.12320 

0.04749 

0.11109 

0.11088 

0,08668 

0.07050 

g|! 

0.02469 

0.03936 

- 0.04053 

- 0.00252 

0.01459 

0.02107 

BH 

0.07885 

- 0.05824 

0.04053 

0:01835 

- 0.00145 

0.01141 

SIS 

- 0.04185 

- 0.08492 

0.00698 

- 0.08087 

- 0.04448 

- 0.02585 

BE 

- 0.05264 

- 0.09091 

- 0.06469 

- 0.12182 

- 0.05613 

- 0.05365 

BE 

0.11075 

- 0.00237 

- 0.14921 

0.06561 

0.02456 

- 0.00502 

BE 

- 0.09955 

0.06655 

0.01427 

- 0.01528 

- 0.00196 

0.00550 


0.03501 

- 0.06324 

0.11998 

0.02940 

- 0.03775 

- 0.02521 

BE 

0.07257 

0,06512 

- 0.04628 

0.07990 

0.06234 

0.06438 
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Prices 


A 1 B I C I D I E I F I G 



0.01549 

- 0.00865 

- 0.03593 

- 0.03749 

0.02927 


0.04508 

0.01152 

0.01453 

- 0.08132 

0.03774 


- 0.00155 

- 0.02024 

- 0.05053 

0.05900 

- 0.01061 


0.03126 

0.01450 

- 0.00253 

0.05899 

0.04448 


- 0.01208 

- 0.00385 

- 0.05069 

- 0.10336 

0.03085 


- 0.02462 

- 0.00096 

- 0.07616 

- 0.11631 

- 0.02300 


0.03595 

0.00289 

- 0.00144 

0.03012 

- 0.06646 


- 0.07163 

0.02187 

- 0.05784 

- 0.02707 

- 0.04226 

M 

- 0.07194 

- 0.02091 

- 0.01694 

0.01813 

- 0.02873 

ESI 

0.12460 

0.02841 

0.02908 

0.09218 

0.01677 

1^ 

- 0.00537 

0.00744 

0.03118 

0.03334 

- 0.00926 

I33S 

0.00384 

- 0.00558 

- 0.02667 

- 0.15283 

- 0.01201 

IM 

0.01522 

0.01112 

- 0.01208 

- 0.09009 

0.01443 

EES 

- 0.08509 

0.01555 

0.00000 

- 0.02041 

- 0.05112 

EES 

0.05129 

- 0.00729 

0.02847 

- 0.00690 

- 0.09086 

EIS 

- 0.10103 

0.00000 

- 0.00148 

- 0.02570 

- 0.04568 

EES 

0.04809 

0.00456 

0.09987 

0.08504 

0.04335 


- 0.09770 

- 0.01282 

- 0.05645 

- 0.11751 

0.02464 

E!S 

- 0.06037 

- 0.00277 

- 0.07193 

- 0.03863 

- 0.08073 


- 0.00726 

- 0.01772 

0.04465 

0.03619 

0.06675 

EES 

- 0.01468 

- 0.00661 

- 0.05999 

- 0.05155 

- 0 .( K552 

E?E 

0.06028 

- 0.01623 

- 0.04748 

0.08529 

0.02192 

E!?! 

0.01108 

0.00384 

- 0.00162 

- 0.04483 

- 0.01114 

E?B 

0.11931 

0.00192 

0.13637 

0.21042 

0.07122 

EEB 

- 0.13225 

0.01331 

- 0.08418 

- 0.00705 

0.01195 

EEH 

- 0.06435 

- 0.01714 

- 0.01396 

0.02890 

- 0.02405 

EESI 

0.08187 

- 0.03221 

0.09956 

0.09281 

0.07411 

55 

0.08075 

- 0.02817 

0.14216 

0.06499 

0.03334 

ESI 

- 0.04748 

0.00914 

- 0.11289 

- 0.07669 

0.00329 

B3I 

- 0.06578 

0.00705 

- 0.06381 

- 0.03222 

- 0.00412 

EEg 

- 0.14397 

0.01692 

• 0.05570 

- 0.01224 

0.03149 

E53 

0.08565 

- 0.05582 

- 0.02191 

0.02247 

- 0.02102 

ESR 

0.01786 

- 0.00104 

0.00631 

- 0.03008 

- 0.14764 

@ 

0.00686 

- 0.00419 

- 0.01905 

- 0.06200 

- 0.03567 

ESI 

- 0.11146 

- 0.01055 

- 0.03092 

- 0.09247 

- 0.09005 


0.04379 

0.00106 

- 0.06663 

- 0.04091 

0.01095 

Eg! 

0.09369 

0.00844 

0.08789 

0.19824 

0.01633 


0.00380 

0.02797 

- 0.01631 

- 0.00190 

0.00573 

B5! 

- 0.00666 

0.02621 

0.04030 

0.11577 

- 0.07411 

Ei 

- 0.06098 

0.00892 

- 0.00316 

0.05070 

- 0.01408 
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Prices 


in 

H 1 

~ r 

J 1 

K I 

L 1 

M I 

N 


0.09309 

- 0.00521 

0.00712 

0.00726 

- 0.03302 

0.03129 

0.04769 


0.02120 

0.04091 

0.05934 

- 0.00726 

0.06723 

0.04418 

0.06142 


0.00620 

0.00400 

0.04329 

- 0.01151 

0.01778 

0.02330 

- 0.04678 

m 

- 0.04825 

- 0.06069 

0.00663 

- 0.00634 

- 0.02905 

- 0.03317 

- 0.00801 


0.07417 

0.00529 

0.00415 

- 0.02358 

0.02905 

0.03317 

0.04165 


- 0.11131 

- 0.03762 

- 0.10471 

- 0.02526 

- 0.08501 

^.07160 

- 0.09355 


0.00084 

0.02808 

- 0.03574 

- 0.05370 

0.02135 

- 0.06605 

- 0.05858 

Bg| 

- 0.06959 

- 0.02153 

- 0.03866 

- 0.00353 

- 0.06173 

- 0.21001 

- 0,05542 

BSi! 

- 0.09639 

- 0.09945 

- 0.03409 

- 0.00118 

0.00622 

0.04775 

- 0.07171 

EBI 

0.11866 

0.06626 

0.05057 

0.01637 

0,05315 

0.06761 

0.10638 


0.05486 

0.02773 

0.01790 

- 0.02348 

0.00820 

- 0.02451 

- 0.04011 

RS 

- 0.06727 

- 0.03564 

0.02035 

- 0.02404 

- 0,04780 

- 0.00998 

- 0.06627 

Ri 

- 0.10923 

0.02574 

- 0.02827 

- 0.01966 

0.03251 

0.00300 

0.01303 

R5 

- 0.02519 

- 0.03029 

- 0.15571 

- 0.04180 

- 0.02885 

- 0.06471 

- 0.23036 

R!5 

- 0.00409 

0.00228 

0.00562 

- 0.05450 

0.04646 

0.01064 

- 0.08899 

M 

- 0.17782 

- 0.02882 

- 0.04313 

0.03885 

- 0.05997 

- 0.02681 

0.04074 


0.08783 

0.05932 

0.04280 

0.01046 

0.04117 

0.05806 

0.11651 

1^ 

0.07451 

0.03440 

- Q .00231 

- 0.00260 

- 0.02766 

0.00256 

0.03328 

RB 

- 0.12746 

- 0.02207 

- 0.16034 

0.00909 

- 0.00489 

- 0.08539 

- 0.05812 

R?l 

- 0.03611 

- 0.00382 

- 0.04608 

- 0.01170 

0.01339 

- 0.02825 

0.02990 

RB 

0.13827 

- 0.04356 

0.08826 

0.05469 

- 0.07662 

- 0.12497 

- 0.07878 


0.08291 

- 0.02895 

- 0.00037 

0.01230 

0.01297 

- 0.04312 

0.01287 

R? 

- 0.07972 

0.00469 

- 0,03678 

- 0.01354 

- 0.05701 

0.02013 

- 0.07273 

RB 

0.23056 

0.06234 

0.15968 

0.04483 

0.12909 

0.07363 

0.20085 

RB 

0.00190 

- 0.00772 

0.00615 

0.00355 

- 0.01328 

- 0.11776 

- 0.08414 

RB 

- 0.04307 

0.01974 

0.05103 

- 0.02027 

- 0.02960 

- 0.03175 

- 0.03681 

RB 

0.09323 

0.02148 

0.08919 

0.02851 

0.04766 

0,06252 

0.09855 

El 

- 0.01698 

0.01477 

0.02417 

- 0.02490 

0.04549 

0.07771 

0.11886 

B5il 

- 0.08864 

- 0.05599 

- 0.03331 

0.01312 

- 0.00801 

0.07860 

- 0.06071 

@ 

- 0.05684 

- 0.01338 

- 0.03773 

0.01762 

- 0.06163 

- 0.06008 

- 0.04210 

ERl 

- 0.03847 

- 0.02156 

- 0.02965 

- 0.01999 

- 0.00367 

- 0.02477 

- 0.05903 

m 

0.11298 

- 0.05662 

- 0.01703 

0.01063 

- 0.05582 

- 0.00314 

0.02667 

Mi 

0.02678 

0.03459 

- 0.07420 

- 0.00945 

- 0.11503 

- 0,01905 

0.00819 

n 

- 0.05520 

0.02546 

- 0.11728 

- 0.02766 

- 0.02805 

- 0.06625 

- 0.17032 

RB 

- 0.20529 

- 0.02312 

- 0.11533 

- 0.04108 

- 0.13439 

- 0.09326 

- 0.14548 

RB 

0.06840 

0.18427 

- 0.07306 

- 0.00382 

0,06304 

0.03327 

0,01774 

ER! 

0.17749 

- 0.06740 

0.21747 

0.00127 

0.06534 

0,06681 

0.20764 

El 

- 0.03791 

0.01138 

- 0.00294 

- 0.01282 

- 0.01824 

- 0.04879 

- 0.00897 

EBi! 

0.07025 

0.02840 

0.04679 

0.01282 

0.00000 

0.02817 

0.01609 

BSl 

0.01826 

- 0.01715 

0.07173 

- 0.00255 

- 0.02957 

- 0.00348 

0.07017 
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- 0.00803 

0.01485 

- 0.22644 

- 0.07152 

- 0.00864 

- 0.00796 

TO 

0.05301 

0.07120 

- 0.07538 

0.03372 

0.01227 

0.02277 

TO 

- 0.01736 

0.00163 

0.02461 

0.02391 

0.01287 

0.00193 

TO 

0.01161 

0.00365 

0.00347 

0.01992 

- 0.00755 

- 0.00668 

TO 

- 0.04323 

0.03459 

- 0.01043 

- 0.08873 

- 0.00380 

- 0.00158 

TO 

- 0.05574 

- 0.10150 

- 0.05388 

- 0.13420 

- 0.08142 

- 0.06199 

TO 

0.01684 

- 0.03701 

- 0.04916 

0.07633 

- 0.00021 

- 0.00949 

TO 

- 0.03182 

- 0.10148 

- 0.03953 

- 0.05197 

- 0.05343 

- 0.06123 

TO 

0.15538 

- 0.10962 

0.05492 

0.05890 

- 0.02360 

- 0.01990 

TO 

0.03624 

0.09561 

0.04113 

0.05749 

0.07929 

0.06546 

TO 

0.01764 

0.04434 

- 0.04113 

0.04015 

0.01999 

0.01248 

TO 

- 0.06687 

- 0.06934 

- 0.02317 

- 0.05705 

- 0.05992 

- 0.03272 

TO 

0.00187 

- 0.09417 

- 0.01575 

- 0.04256 

- 0.00064 ■ 

- 0.01386 

TO 

0.08748 

- 0.02645 

- 0.04463 

- 0.03520 

- 0.04162 

- 0.05290 

TO 

- 0.09873 

- 0,09724 

0.00000 

- 0.10456 

- 0.00157 

- 0.00834 

TO 

0.00000 

- 0.04130 

- 0.03807 

- 0.05010 

- 0.04584 

- 0.04139 

TO 

0.15037 

0.07726 

0.08666 

0.08252 

0.05565 

0.05925 

TO 

- 0.10970 

0.04956 

0.01957 

- 0.20030 

- 0.01250 

- 0.01944 

TO 

- 0.11507 

- 0.06800 

- 0.04560 

- 0.01285 

- 0.06089 

- 0.05490 

TO 

0.03003 

- 0.11810 

0.04947 

- 0.06540 

- 0.03919 

- 0.01175 

TO 

- 0.05264 

0.10316 

- 0.08037 

- 0.09764 

0.00074 

- 0.01085 

TO 

0.04671 

0.11028 

0.06872 

0.02532 

0.01600 

0.02037 

TO 

- 0.00398 

- 0.07813 

- 0.07712 

0.04132 

- 0.00489 

- 0.01162 

TO 

0.13751 

0.19291 

- 0.00847 

0.04400 

0.10428 

0.11203 

TO 

0.00000 

- 0.08650 

0.02935 

- 0.08532 

- 0.03876 

- 0.02917 

TO 

- 0.02996 

0.01604 

- 0.01666 

0.06941 

- 0.02231 

- 0.01450 

TO 

0.09222 

0.07492 

0.02079 

0.11811 

0.02231 

0.05416 

TO 

0.05553 

0.04979 

0.07528 

0.05420 

0.08961 

0.03737 

TO 

- 0.07696 

- 0.11815 

0.07356 

- 0.08846 

- 0.03724 

- 0.03470 

TO 

- 0.06899 

- 0.08890 

0.03142 

- 0.07370 

- 0.04163 

- 0.03632 

TO 

- 0.00179 

- 0.11214 , 

- 0.02083 

- 0.03077 

- 0.05011 

- 0.03272 

TO 

- 0.01260 

0.01193 

- 0.02128 

- 0.03483 

- 0.02321 

- 0.00343 

TO 

- 0.00545 

- 0.00993 

- 0.05527 

0.07135 

0.00196 

- 0.01220 

TO 

0.01267 

- 0.04282 

- 0.01143 

- 0.02176 

- 0.07923 

- 0.03903 

TO 

- 0.07273 

- 0.11311 

- 0.07146 

- 0.02524 

- 0.05906 

- 0.09111 

TO 

- 0.00388 

0.06692 

- 0.06811 

0.01936 

0.00587 

0.02473 

TO 

0.11194 

0.13644 

- 0.02227 

0.13242 

0.07618 

0.09007 

TO 

- 0.00348 

- 0.03355 

0.00897 

- 0.04222 

0.00618 

- 0.00982 

TO 

0.06083 

- 0.02391 

0.00446 

0.03834 

0.01123 

0.02379 

TO 

0.00491 

0.02587 

- 0.00893 

0.00775 

- 0.00203 

0.00426 
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THE WARRANTS REPRESENTED BY THIS CHAIBAI, WARRANT (THE -WARRANTS^ HAVE NOT BEEN 
REGISTERED AND WEI, NOT K REGISTERED UNDSl TTffi UNHED STATES SECURITIES ACT OT 1^, AS 
AMENDED (THE “SECURITIES ACT). AND TRAiaNG IN THE WARRANIS HAS NOT BEEN AmiOVED BY THE 
UNITED STATES COMMOCHTY FUTURES TRADING COMMISW (THE “CFTCr) UNDER THE UNITED STATES 
COMMODITY EXCHANGE ACT (THE “COTflUCSHTY EXCHANGE ACT). TIE WARRANTS, OR DITERESTS 
TH0IEIN, MAY NOT AT ANY TIME BE OFFERED, SOLD, RESOIA TRADED (» DHJVEREft TaRECTEY C* 
DJMRECmLY, IN THE UNITED STATES Cff AMERICA ONOUraNa THE STATES AND THE IXSTIUCT OR 
(XR.UMB1A), ITS TERRITORIES, ITS POSSESSIONS AND OTHER AREAS SUBJECT ID ITS lURlSDICncm 
fUNTTED STATES") C* IMECILY OR MHRECTLY OFFERED, S(HD, RESCttD, TRADED OR IMJVERED TO, OR 
FOR THE ACCOUNT OR BENEFIT OT ANY PERSON CUE. PERSON) WHO B fl) AN INDIVIISIAL WHO B A 
anZEN OR RESIDENT OF THE IMTED STATES; (» (II) A CORPORATKW, PARTI®(SHIP OR OTHER ENTITY 
ORGANISED IN OR UNI^ TIB LAWS OF THE UNITED STATES OR ANY POUHCAL SUBOVISION THEREOT OR 
WHICH HAS ns PRINCIPAL PLACE OF BUSINESS IN THE UNITED STATES; OR {B) ANY ESTATE OR TROT 
WHICH IS SUBJOT TO UNITED STATES FEDERAL INCCME TAXATION REGARDLESS ex’ THE SOURCE OF ns 
INOOMIB OR (TV) ANY TRUST IF A COURT WITHIN THE UNTIED STATES IS ABLE TO EXER0SE FRIMARy 
SUERVISIOTI OVER TIB AmONISTRATION OF THE TRUST AND IF ONE OR MORE UICTED STATES TRUSTEES 
HAVE THE AUTHORITY TO CONTROL AU SUBSTANTIAL DECISKBK OF THE TROT; OR (V) A TENSION PLAN 
FC« TIB EMILOYEES, OFFICERS OR PRINCIPALS Of A CORPORATION, PARTNERSHIP OR OTHER ENTTTY 
DESCRIBED IN (II) ABOVE; OR (VI) ANY ENTITY CHIOANISED PRINCIPALLY PC* PASSTOE INVOTMENT, TEN 
PER CENT OR MC«E CT THE BENEHOAL INTERESTS IN WHICH ARE HELD BY fERSm DESCRIBED IN 0) 
THROUGH (V) ABOVE IF SUCH ENITTY WAS FORMED PRINOFALLY FOR TIB PURPOSE OF DTVOTMEKT BY 
SUCH FBRSCTIS IN A COMMODITY IXXX THE OPERATOR OF WHICH IS EXEMPT FROM CERTAIN 
REQUIREMENTS FROM PART^ (» THE CTPCS REGULATIONS BY VIRTUE OF ITS PARTICIPANTS BEING IRJN- 
U5.PERS(»e:OR{VIDAFnf OTHER “US JBRSON" AS SUCH TERM MAYBE IBFINED IN RHHJLATIONS UNDER 
THE SECURITIES ACT OR IN REGULATIONS ADC»>TED UNEBR THE COMMOXTY EXCHAIRB ACT*. IN 
AlOmCW IN THE ABSENCE OF RELIEF FR(»J THE CTFC, OFFERS, SALES, RE,SALES, TRADES OR OELIVEIUES 
CB WARRANTS, OR INTERESTS THEREIN, DIRECTLY OR INDIRECTLY IN THE UNTIED STATES CXI TO, OR F(XL 
THE ACCOUNT OR BENEFIT OT US. PERSONS MAY CONSTTnJTE A VIOLATION OT UMTH> STATES LAW 
GOVERNING (XIMMCKXTIES TRADINa CONSEQUENTLY, ANY OFFER, SALE, RESALE, TRADE OR DELIVERY 
MAIB, DIRECTLY OR INDIRECTLY, WITHIN THE UNITED STATES OR TO, OR PC» THE ACCOUNT OR BENEFIT 
OP A US. PERSON WILL NOT BE RECOGNISED. 

TOKENS LDVOTED 
The (Tlssuei^ 

GLOBAL CALL WARRANT 
In relation to 

A Basket of Basket Shares of Companies in the US Technology Sector due 28 April 200S 


This global warrant (the "Hiilobal Warranf") represents a duly audiorised issue of 1000 
warrants (the “Warrants” and each one a “Warrant”) in relation to a Basket of Shares of 
Companies in the US Technology Sector due 28 April 2005. The Globa] Warrant is subject to 
die attached terms and conditions (the “Conditions”)- 

The Global Wairant shall be governed by and construed in accordam» with EnglMi law. 

In witness «di«eof this Global Warrant has been executed by Torens Limited as a deed poll 
and delivered on die day and year first below written. 

Dated 28 April 2000 

SIGNH) as a deed 
by Torens XJmited 



In die presence oft . 

Name: ti.^s....n...QBAj=5 
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TERMS AND CONDITIONS OF WARRANTS 
1. Definitioiu 
Is these conditions; 

“Asnounceinent Date” means (i) in respect of a Nationalisation, the date of die first public 
announcement of a fiira intention to nationalise (whether or not amended or on die terms 
originally announced) that leads to the Nationalisation and (ii) in respect of aii Insolvency, die 
date of the first public announc«nent of the institution of a fsoceedii^ cv presentation of a 
petition or passing of a resolution (or other analogous procedure in any jurisdiction) that leads 
to the Insolvency, in each case as determined by the Issuer. 

‘^sfcet” means, with reflect to a Warrant, a basket of shares comprising the Basket Shares 
specified in Schedule A hereto. 

“Basket Share” means any share that is for the time being comprised in the Basket 

“Basket Share Exchange” means, with respect to a Basket Share, NASDAQ, or such other 
stock exchange as the Issuer shall determine to be the principal stock exchange on which a 
Basket Share is listed or traded. 

“Delivery Disruption” means, in the opinion of the Issuer, the failure of the Issuer to deliver 
on the Shares Settlement Date the requisite number of Basket Shares diat is due solely to 
illiquidity in the market for such Basket Shares. 

“EAJB” means European American Investment Bank, a financial institution organised under 
die laws of Austria. 

“Exercise Business Day” means, in respect of any Warrant, a day (other than Saturday or 
Sunday) during the Exercise period on wUch banks in London are open for business. 

“Exchange Notice” means a notice substantially in the form of the Exercise Notice as set out 
in Schedule A to these Conditions. 

“Exercise Period” means the period commencing from 10.00am (London time) on the Issue 
Date to 1 0.00am (London time) on the Expiration Date. 

"Exercise Price” means USD $180,785 per Warrant, less an amount (if any equal to die net 
amount of any dividends payable on the Share Entitiement which are reflected by a change 
fiom cum dividend quotation to ex dividend quotation of the Basket Shares on the relevant 
Basket Exchange(s) on any day falling after the Trade Date and on or before die Exercise 
Date. 

“Expiratloii Date” means 28 April 2005. 

“USD” means lawful currency of die United States of America. 

“Insolvenry” means that by reason of the voluntary or involuntary liquidation, bankruptcy or 
insolvency of (x any analogous proceeding affecting die issuer of die Basket Shares are 
required to be transferred to a trustee, licpiidator or odier similm- ofiicial, or (if holdos of the 
Bi^et Shares become legally prohibited from transferring diem. 
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“Metier Date” means, in respect of a Merger Event, the date upon wiiidi all holders of die 
necessary number of Basket Shares to constitute a Mergiu- Event (othor than, in the case of a 
take-over offar. Basket Shares owned csr controlled by the offeror) have agreed to ac have 
irrevocably become obliged to transfer dieir Basket Shares. 

“Merger Event” m^uis, in respect of the Basket Shares, any (i) reclassificaticHi or change of 
such Basket Shares that results in a transfer of or an irrevocable commitment to transfer all 
such Basket Shares outstanding: (ii) consolidation, amalgamation or merger of the issaet of 
the Basket Shares with or into another entity (other than a consolidation, amalgamation or 
meager in which the issuer of the Basket Shares is the continuing entity and whidi do» not 
result in any such reclassification or change of all such Basket Shares outstanding): or (iii) 
other take-ovo' offer for such Basket Shares that result in a transfer of or an irrevocable 
commitment to transfer all such Basket Shares (other than such Basket Shares owned or 
controlled by die offeror), in each case if the Merger Date is on before die Expiration Date. 

“Merger Event Settlement Amount” means an amount as determined by the Issuer whidi 
diall seek to preserve for the Holderfs) (as defined under Clause 2) the economic equivalent 
of any payment or delivery (assuming satisfaction of each applicable condition {X'ecedent) to 
which the Hoiderfs) would have been entitled under the Warrant(s) after the date but for the 
occurrence of the M^ger Event 

"Kationalisatioa” means, with respect to any of the Basket Shares, all the Basket Shares or 
ail the assets or substantially all the assets of the issuo- of the Basket Shares are nationalised, 
expropriated or are otherwise required to be transferred to any government^ agency, 
authority or entity. 

“Nationalisation/Insoivency Settlement Amount” means an amount determined by the 
Issuer vdiich shall sedc to preserve for the Holder5(s) the economic equivalent of any 
payment or delivery (assuming satisfaction of each applicable condition precedent) to which 
the Holdeifs) would have been entitled under the Warrant (s) after diat date but fen- the 
occurrence of the Nationalisation or Insolvency (as the case may be). 

“New Shares” means shares (whether of the offeror or a third party). 

“Other Consideration” means cash and/or any securities (other than New Shares) or assets 
(whether of the offeror or a third party). 

“Potential Adjustment Event” means, with respect to any of the Basket Shares: 

(a) a subdivision, consolidation or reclassification of the Basket Shares (unless a 
Merger Event), or a free distribution or dividend of any sudi Basket Shares to 
existing holders by way of a bonus, capitalisation or similar issue; 

(b) a distribution or dividend to existing holders of the Basket Shares of (i) such 
Basket Shares, or (ii) other share capital or securities granting (he right to 
payment of dividends and/or the proceeds of liquidation of the issuer of file 
Basket Shares equally or proportionately with such payments to holders of 
such Basket Shares, or (iiO any other ty^ of securities, ri^ts or warrants w 
other assets, in any case for payment (cash ca- other) at less than the 
prevailing market ;xice as determined by the Issuer; 

(c) an extraordinary dividend; 
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(d) a call by the issuer of the Basket Shares whether out of jnofits or capital and 
whetfa^ die consideration for such repurchase is cash, securities or odterwise; 
or 

(e) any other similar event that may have a diluting concentntive effect on the 
theoretical value of the Basket Shares. 

“Settlement Business Day” means a day (other than Saturday or Sunday) on which each (0 
banks in New Yoik and the relevant Settlement System are open fi* busine^. 

“Settlement Disruption” means, in die opinion of the Issuer, any circumstance beyond die 
control of the Issuer as a result of which the relevant Settlemmt Syston cannot clear die 
transfer of tfie appropriate number of Basket Shares. 

“Settlement Sj^tem” means, with respect to Basket Shares, die system dutiugh which such 
shares are customarily settled or any successor to such respective settlements systems. If the 
relevant settlement system ceases to settle the Basket Shares, the Issuer will, in its sole 
discretion, determine another maimer of settlement of such Basket Shares. 

“Share Entitlement” means one Basket of Shares per WananL 

“Share Settlement Date” means, subject to Condition 6, die fifth Setdement Business Day 
after the Exercise Date. 

“Issue Date” means 28 April 2000. 

2. Form and Transfer 

The Warrants will at all times be represented by a Global Warrant which will not itself be 
transferable and which will be deposited with the EAIB. Definitive warrants will not be 
issued. 

Notwithstanding any notice to the contrary, the person for the time being appearii^ in the 
books of EAIB as the holder of a Warrant shall, for all purposes, be treated by the Issuer and 
all other persons as the person who is from time to time entitled to exercise the Warrants, 
being the person who is recorded in the books of EAIB as the holder thereof (the “Holder” 
and, collectively, the “Holders”). 

o ■ 

All transactions involving the Warrants (including transfers), in the open market or otherwise, 
must be affected through an account ^ and in accordance with any ^plicdile rules and 
procedures of EAIB. Title to each Warrant will pass upon registration of the transfo in die 
books of the relevant Clearing System. The minimum trading lot fc^ die Warrants is one 
Warrant and multiples of one Warrant thereafter. 

3. Status 

The Warianls (i) constitute unsecured and unsubordinated obligations of the Issum; (ii) rank 
equally among diemselves and (iii) at the date the Warrants were issued rank equally widi all 
other present and future unsecured and unsubordinated obligations of the Issuer, other than 
obligations preferred by law. The Underlying Assets do not cmistitute obligations of the 
Issuer and fte issue of Warrants shall not result in any rights or obligations arising on die 
Holder or die Issuer in respect of such Underlying Assets. Neither the Issum nor die Holder 
is obliged (but it may) to purchase, hold or deliver (other than in accordance with diese 
Conditions) any Underlying Assets. 
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The Warmits are not secured by any of the Basket Shares ot any ofter securities. 

4. Exercise Rights 

(a) Exercise Rights 

Each Warrant will, when duly exercised in accordance with the terms and conditions set out 
below, entitle the Holda to purchase from the Issuer the Basket of Basket Shares in 
consideration of the payment of the Exercise Price. 

(b) Issuer’s Obligations 

In no event shall the Issuer have any liability for indirect, incidental or consequential damages 
(whether or not it has been advised of the possibility of such damages). 

The exercise and settlement of the Warrants is subject to all applicable Bscal and othor laws, 
regulations and practices in force on and follovring the Exercise Date and/or die Share 
Settlement Date. 

The Issuer shall not incur any liability whatsoever if after using its reasonable efforts, it is 
unable to effect the transactions contemplated as a result of any such laws, regulations or 
practices. 

(c) Prescriptian 

If an Exercise Notice for a Warrant has not been duly completed and delivered in accordance 
with the provisions of Condition S set out below, by 1 0:00am (London time) on die 
Expiration Date, than that Warrant shall become void. 

5. Exercise Procedure 

(a) Exercise Notice 

Subject to the exercise by the Issuer of the Issuer Call Right in accordance with Condition 12, 
or the to prior cancellation by the Issuer in accordance with the provisions of Condition 13, 
the Warrants may be exercised on any Exercise Business Day by die Holder delivoing a duly 
completed Exercise Notice to EAIB on or before 10.00am (London time) on such day (die 
“Exercise Date’O. Any Exercise Notice delivered after 10.00am on any such day Aall be 
deemed to have been delivered on the immediately succeeding Exercise Business Day. 

The Exercise Notice shall be in substantially the form set out in Schedule B hereto. 

(b) Verification 

Upon receiving an Exracise Notice, EAIB, shall verily that the person exercising the Waitante 
specified in the Exercise Notice is the Holder of those Warrants according to its bocdcs. 

. Subject to such verification, EAIB will confirm to the Issuer the numb« of Warrants being 
ocercised. 

If the number of Warrants being exercised specified in the Exercise Notice exceeds the 
number of Warrants in the warrant account specified in the relevant Exercise Notice, the 
Exercise Notice will be deemed to be null and void and EAIB, will notify the Issuct 
accordingly. If the number of Warrants being exercised specified in die Exercise specified in 
the Exercise Notice does not exceed the number of Wairante in EAIB’s account specified in 
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the relevant Exercise Notice, then EAIB, will, on or before the Share Settlement Date, dd)it 
the account of the relevant Holder with the Warrants being exercised. 

Ihe Issuer will notify Holders as soon as reasonably practicable afto' it becomes aware of any 
Exercise Notice being invalid. 

(c) Settlement 

^f a Warrant has been duly exercised in accordance with these conditions then on die Share | 
Settlement Date the relevant Holder shall pay to the Issuer the Exercise Price and the Issuo' 
shall transfer to die relevant Holder the Share Entitlement 

Such payment and such delivery will be made through the appropriate Settlement System at 
the account or by reference to an identificaticm code notified to tte Holders by die Warrant 
Agent, in the case of the Issuer, and, in the case of the Holders, as set out in the Exocise 
Notice, on a delivery against payments basis (wherever possible through relevant Settlem^ 
System). 

(d) Effect of Exercise 

Unless the ex«cise is determined to be improper, (i) the delivery of an Exercise Notice in 
relation to a Warrant shall constitute an irrevocable election and uiidertaking by the Holder to 
exercise that Warrant and (ii) after delivery of the Exercise Notice the relevant Holder may 
not transfer either legal or beneficial ownership of or otherwise deal with, the Warrants being 
exercised. Notwithstanding this, if following the delivery of an Exercise Notice, any Holito 
does transfer or attempt to transfer the Warrants referred to in the Exercise Notice (the 
“Exercised Warrants’^ then the Holder will be liable to the Issuer for any losses, reascmable 
costs and expenses suffered or incurred by the Issuer including those suffered as result of the 
Issuer terminating any related hedging arrangements as a result of receiving the relevant 
Exercise Notice and subsequently (i) entering mto replacement hedging arrangements in 
respect of the Exercised Warrants or (ii) paying any amount in relation to the Exercised 
Warrants either with or without having entered into replacement hedging arrangements. 

(e) Expenses 

A Holder exercising a Warrant shall pay (i) all expenses including, without limitation, aU 
stamp, issue, registration, securities transfer or other similar taxes or duties (“expenses’^, if 
any, payable in connection with the issue and/or exercise of the Warrants, (ii) all expenses 
involved in delivering the Exercise Notice. 

(fy Determinations 

Any deteimination as to whedier a Warrant has been properly exercised shall be made by the 
Issuer and shall be conclusive and binding on the Holder of that Warrant Any atteffl[4 to 
exercise a Warrant that is determined to be improper shall be null and void and a fi^er 
attemjH will be detennined in relation to when Ae subsequent Exercise Notice is delivered. 
The Issuer and EAIB will endeavour to notify the Holder of an improperly exercised Warrant 
of the imixoper exercise as soon as possible upon becoming aware of such improper exercise. 
In the absence of negligence or wilful misconduct, the Issuer or EAIB, will not be liable to 
any person for any action taken or omitted to be taken by it in cormeetkm with tiie notification 
or dkermination of an improper exercise. The Issuer will not under any circumstances be 
liable for any acts or defaults of EAIB in relation to the performance of tiieir duties in relation 
to die Warrants. 
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(g) Global Wanant 

When a Warrant is exercised, the Issuer will advise EAIB, and EAIB will note die exercise on 
the Global Wanant and the number of Warrants repesented by sudi Global Warrant ^all be 
reduced by the cancellation of the Warrants exercised. 

6. Setdement Bisruptioa 

If in the opinion of the Issuer there is a Settlement Disruption in relation to the Basket Shares 
which prevents delivery of such Basket Shares on the original Share Settlement Date, die 
Share Settlement Date will be the first succeeding day on vdiich there is no Settlement 
Disruption provided always that, if Settlement Disruption prevents settlement on each of the 
10 Settlement Business Days immediately following the original Share Settlement Date, (i) if 
such Basket Shares can be delivered in any other commercially reasonable maimea', then die 
Share Settlement Date wilt be the first day on which setdement of a sale of Basket Shares 
executed on that 10*' Settlement Business Day customarily would take place using such other 
commercially reasonable manner of delivery, and (ii) if such Shares cannot be delivered in 
any other commercially reasonable manner, then the Share Settlmnent Date will be postponed 
until deliveiy can be effected dirough the relevant Setdement System or in any other 
commercially reasonable manner. 

7. Delivery Disruption 

If in the opinion of the Issuer there is a Delivery Disruption in relation to the Basket Shares 
and the Issuer has notified the relevant Holdeifs) within one Settlement System Business Day 
following the Exercise Date to that effect, then the Issuer may: 

(a) determine the obligation of the Holder(s) and/or the Issuer to deliver such Basket 
Shares and the Issuer will pay an amount as it determines shall seek to preserve fw 
the Holderfs) the economic equivalent of the relevant receii^ or delivery, as the case 
may be, (assuming satisfaction of each applicable condition precedent) to which the 
Holderfs) would have been entitled under the WaiTant(s) after that date but fm- die 
occurrence of such Delivery Disruption, in which event the entitlements of the 
respective exercising Holderfs) to deliver or receive (as the case may be) such Basket 
Shares pursuant to such exercise shall cease and the Issue’s obligations under die 
Warrantfs) shall be satisfied in full upon payment of such amount; car 

(b) determine that the Issuer shall deliver on the Share Se^lement Date such numb^ of 
Basket Shares as it can deliver on that date and that the Issuer shall pay an amount 
which it determines shall seek to preserve for the HoIdeT(s) the economic equivalmit 
of the delivery or receipt (as the case may be) of the remainder of the Basket Shares 
(assuming satisfaction of each applicable condition precedent) to which die Holdei(s} 
would have been enthled under Warrant(s) after that date but for the occurrence 
of such Delivery Disruption, in which event the entitlements of the respective 
exercising Holder(5} to deliver or receive (as die case may be) sudi Ba^et Sham 
pursuant to such exercise shall cease and the Issuer's obligations undo' the Warranifs) 
shall be satisfied in full upon payment of such amount 

8. Adjastmegt 

The Issuw shall determine whether or not at any time a Potential Adjustment Event has 
occurred in relation to die Baskrt Shares and where it determines that such an event has 
occurred, the Issu« will determine whether such Potential Adjustment Event has a diluting w 
concentrative effect on the theoretical value of the Basket Shares and, if so, will make su(* 
adjustment as it considers appropriate, if any, to the Conditions (including adjusting the Share 
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Exercise Price and/or the Share Entitlement, which the Issuer determines to be apprqwiate to 
account for that diluting or concentrative efFert and determine the effective dat^s) of sndi 
adjustmeiit(s). 

9. Merger Event 

If in the opinion of the Issuer, a Merger Event has occurred in relation to the Basket Shares, 
then the Issuer may; 

(a) make such adjustment as it considers appropriate, if any, to the Conditions (including 
adjusting the Share Exercise Price and/or the Share Entitlement), to account for such 
Merger Event and determine the effective date(5) of such adjustnient(s); or 

(b) determine that the Warrants shall be terminated, in which case the Warrants shall 
. cease to be exercisable as of the Merger Date, (or in fee case of any Warrants which 

have been exercised but remain unsettled, the entitlements of the reqtectrve 
exercising Holder(s) to sell the Basket Shares pursuant to such exercise riial! cease) 
and the Issuer’s obligations under the Warrants shall be satisfied in full upon payment 
of the Merger Event Settlement Amount 

10. Nationalisation or Insolvency 

If in the opinion of the Issuer, a Nationalisation or an Insolvency has occurred in relation to 
any of the Basket Shares, then the Issuer may; 

(a) make such adjustment as it considers appropriate, if any, to the Conditions (including 
adjusting the Basket of Basket Shares, Exercise Price and/or the Share Entitlement), 
which the Issuer determines to be appropriate to account for such Nationalisation 
and/or Insolvency (as the case may ^) and determine the effective date(s) of such 
adju5tment(s); or 

(b) determine that the Warrants shall be terminated, in which case the Warrants shall 
cease to be exercisable as of the Armouncement Date, (or in the case of the Warrants 
which have been exercised but remain unsettled, the entitlements of the respective 
exercising HoIder(s) to sell Basket Shares pursuant to such exercise shall cease) and 
the Issuer's obligations under the Warrants shall be satisfied in fuQ upon payment of 
the Nationalisation/Insolvency Settlement Amount 

11. Illegality and Force Majeare 

The Issuer sh^l have the right to terminate its obligations under the Warrants if it determines 
that it is or will become unlawful or impractical for it to carry out all or any of its obligaticms 
under the Warrants for any reason including, without limitation, as a result of compliance 
wMi any applicable present or future law, rule, regulation, judgemenf order or directive or 
widi any requirement or request of any governmental, administrative, legislative or judicial 
authority or power. In such circumstances, the Issuer shalf if and to the extent permitted by 
applicable law, pay to each Holder in respect of each Warrant held by him an amount 
determined by the Issuer as representing the fair market value of such Warrant immediately 
prior to such termination (ignoring such illegality or impracticality), less the cost to die Issuer 
of or the 1 ms realised by the Issuer on, unwinding any underlying related hedge 
arrangements, all as determined by the Issuer. 
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IZ. Issuer Call Right 

The Issuer shall have the right (but not the obligation) to call for all (but not some only) of the 
Warrants outstanding at any time during the period commencing on die Issue Date and ending 
on the date falling 270 days thereafter upon giving no less than 10 (ten) days prior -writtoi 
notice to the Holders in accordance with Condition 20(b) stating the date (die “Call Date”) 
upon which the call of Warrants is to be made. Wanants may be exracised at any time up to 
the Exercise Business Day immediately prior to the Call Date and any Warrants not so 
exercised shall, subject to payment of the CaD Price (as defined belowX be cancelled and be 
of no further effect on the Call Dale. On die Call Date, die Issuer shall credit to the account 
of each Holder (as sudi acconnt(s) are notified to it by the Holders for such purpose) an 
amount equal to Ae Call Price per Warrant owned by Ae relevant Holder. 

For Ae purpose of Ae foregoing, the “Call Price” shall be an amount equal to Ae greater of 
(a) Ae subscription price for each Warrant (Ae “Subscription Price") plus interest Aereon fiir 
Ae period commencing on Ae Issue Date and ending on Ae Call Date (boA dates inclusive) 
at a rate equal to Ae rate of interest at which Ae Issuer deposited money, or would have been 
able to deposit money, during entirety of that period and (b) Ac Subscription Price plus 50 pw 
cent of Ae positive intrinsic value of each Warrant fif any) as at Ae Call Date. 

. 13. Purchase and Cancelladon 

The Issuer or any of its affiliates may at any time purchase one or more of Ae Warrants at any 
price in die open market, by tender, by private treaty or oAerwise. If a Warrant is purchased 
by Ae Issuer or its afftliate it may be cancelled, held or re-sold or otherwise dealt wiA. No 
Warrant that has been exercised or purchased and cancelled may be re-issued. 

14. Taxation 

The Issuer is not liable for or oAerwise obliged to pay, and Ae relevant Holder shall pay, any 
tax, duty, charges, wiAholding or other payment which may arise as a result of, or in 
connection wiA Ae issue, ownership, transfer, exercise or enforcement of any Warrant, 
including, wiAout limitation, Ae delivery of any amount of Basket Shares. The Issuer shall 
have Ae right, but not Ae duty, to wiAhold or deduct from any amount payable to Ae Holder, 
such amount as is necessary (i) for Ae payment of any such taxes, duties, charges, 
withholdings or oAer payments or (ii) for effecting reimbursement in accordance wiA Ae 
following sentence. The relevant Holder shall promptiy reimburse Ae Issuer, if Ae Issuer is 
obliged to pay any tax, duty, charge, wiAholding or oAer payment referred to in this 
condition. 

15. Invalidity and Modification 

Should any of Ae provisions contained in Aese Conditions be or become invalid, Ae validity 
of the remaining provisions shall not be affected in any way. The Issu» will endeavour in 
good fahh to replace Ae invalid or unenforceable provisions wiA valid provisions the 
economic effect of which comes as close as possAle to Aat of Ae invalid or unenforceable 
provisions. 

The Issuer may modify Ae Conditions wiAout Ae consent of Ae Holders for Ae purposes of 
curing any ambiguity or correcting or supplementing any provisicxi contained herein in any 
rnannw which Ae Issuer may deem necessary or desirable provided Aat such modification is 
not materially prejudicial to Ae interests of Ae Holders. Notice of any such modification will 
be given to the Holders in accordance wfth Condition 20, but failure to give, or non-receipt of 
such notice will not affect Ae validity of such modification. 
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16. Further Issues 

The Issuer may, from time to time without the consent of the Holders, create and issue further 
Warrants which form a single series with the Warrants. 

17. Substitution 

The IssuCT may at any time, and from time to time, without the consent of the Holders, 
substitute for itself as obligra- under the Warrants, any subsidiary « holding company of the 
Issuer or any subsidiary of such holding company which at the time of such sub^tutioti has 
the same credit rating as the Issuer (the “New Issuer”), provided that the New Issuer shall 
assume all obligations that die Issuer owes to the Holders under ce in relation to the Warrants. 
If such substitution occurs, then any reference in these conditions to the Issuer shall be 
construed as a reference to the New Issuer. Any substitution will be promptly notified to the 
Holder in accordance with these conditions. In connection with any exercise by die Issuer of 
the right of the Substitidion, the Issuer shall not be obliged to have regard to any of die 
consequences suffered by individual Holders as a result of the exercise by the Issuer of die 
right of substitution, including consequences resulting from the Holders being for any purpo% 
domiciled or resident in, or otherwise cormected with, or subject to die jurisdicdon of any 
particular territory. No Holder shall be entitled to claim from the Issuer any indemnificadm 
or repayment in reject of any consequence suffered by the Holder as a result of the exercise 
by the Issuer of the right of substitution. 

18. Governing Law 

The Warrants are governed by and construed in accordance with the laws of England. The 
Issuer hereby irrevocably agrees for the exclusive benefit of each Holder that the courts of 
England are to have jurisdiction to setde any disputes which may arise out of or in connection 
with the Warrants and that accordingly any suit, action or proceeding (together in this 
paragraph referred to as “Proceedings”) arising out of or in connection with the Warrants 
may be brought in such courts. Nothing in this paragraph shall limit the right of the bearer of 
any Warrant to take Proceedings in any other court of competent jurisdiction, v4icth« 
concurrently or not 

19. Warrant Agent 

The Initial “Warrant Agent” is European American Investment Bank and its specified office 
is its head office at Suite 10 Lillengasse 1, 3”* Floor, A-lOlO, Vienna. 

The Issuer reserves the right at any time to vary or terminate the appointment of EAIB and to 
appoint other or additional Warrant Agents. Notice of any such termination or appointment 
and of any changes in the specified office of EAIB wll be given to die Holders in accordance 
with these Conditions. 

EAIB is acting solely as agent of the Issuer and does not assume any obligation or duty to, or 
any relationship of agency or trust for or with, any Holder. 

20. Notices 

(a) To the Issuer 

Notice may he given to the Issuer by delivering the notice in writing to the Issuct at 19 Mount 
Havelock, Douglas, Isle of Man cr such other address as may notified to the Holders in 
accordance with these Conditions. 
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(b) To the Holdms 

Any notice to the Holdeis will be deemed to have been duly given to die Holdos if the notice 
is given to EAIB for onward transmission to the Holders. Any such notice shall be deemed to 
have been given by the Issuer to the Holders on the date the notice is given to EAIB. 

21. Determinations of the Issuer 

All calculations, determinations or other decisions by the Issuer pursuant to these Conditioiis 
(including where a matter is to be decided by reference to the Issuer’s opinion) shall (save in 
Ae case of manifest error) be made in the Issuer’s sole and absolute discretion and shall be 
final and binding on the Holder. The Issuer shall not have any responsibility for any errors or 
omissions in the calculation and determination of the any payment doe under Conditions 6 to 
12 arising from such errors or omissions. 


II 
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SCHEDULE A 
Share Basket 


Share 

Ticker 

Number of Shares in the 
Basket 

Qualcom 

QCOM 

150,000 

Verisign 

VRSN 

125,000 

CMGI 

CMGI 

150,000 

Internet Capital 

ICGE 

200,000 

Broadvision 

BVSN 

200,000 

RealNetworks 

RNWK 

200,000 

Ariba 

AREA 

150,000 

Yahoo 

YHOO 

150,000 

Citrix 

CTXS 

200,000 

Amazon 

AM2N 

150,000 
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SCHEDULE B 


THIS EXEROSE NOTICE SHALL NOT BE EEFECTIVE UNLESS THE 
APPROPRLATE CERTmCATlON AS TO NON-BENEFICIAL OWNERSHIP HAS 
ALSO BEEN DELIVERED WHERE REQUIRED 


Torens Limited 
Warrants 
In relation to 

a Basket of Shares of Companies in the US Technology Sector due 28 April 2005 


Exercise Notice for Warrants 

1. ' Name of the Holder of the Warrants 

(if joint Holders, insert all names) 

2. Address of the Holdw 

(if joint Holden, insert the address of the first named Holder) 

3. Number of Warrants being exercised 

4. Warrant Account Details 

The Holder irrevocably instructs EAIB to debit its account, on or before the Share 
Settlement Date, with the Number of Warrants specified in section 3 of this notice. 

5. Undertaking 

The Holder undertakes to pay all expenses, including, without limitation, any 
applicable stamp duty and or any other duties or taxes due in connection with the 
exercise by the Holder of the Warrants and the Holder irrevocably instructs EAIB (i) 
to debit the account specified in section 4 of this notice with an amount equal to the 
sum of any such expenses, duties or taxes and (ii) to pay such expenses, duties or 
taxes. 

6. Signature of the Holder 

(If joint Holder’s, all Holder’s must sign) 


7. 


Date of this Notice 
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28 April, 2 


Toreni Limited 


US Cell Warrants dne 2005 
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THIS SVBSCSUrnON AGR£E»Cm: (the “AeictmeRn a loide oa 2t Apn1 2000, beCwsea: 

(1) Torens United (die *Issa(at*); eiid 

(2) £A Investment Services United, ■ company organised under Ac laws cf die Brittab Virgm 

Islet (fbe *C(»spaiiyO. 

WHSaiEAS: 

Hie parties wish to record the anangemeiits between them for Ibe issue by tbs Issuer of finscr* 

number] USD covmed call wanaots doe 2005 (the 'Wamantt*, which expresn'oa uierc the 

so admits shall include flic Ctobat Warrant (as defined below) to be delivoed in respect of them). 

IT IS AGR££S as follows: 

1. ISSUE AND SUBSCRIPTION 

(a) Subject to the terms and conditions of this Agreemeat, the lenier sgrea to issue the 
Warrants on 2t April 2000 ot on such later date as the Issuer and the Company may 
agree (the 'Closing Date*}. The Watruti wjH be snhsenbed for at a aubscripiioe 
price of USS5*,61 1 per Warrant (the °Sttbscription Price*). 

(b) The Company hereby agrees to subscribe and pay for, or to procure subscriptions and 
payment for, the Warrants on the Closing Dale at the Subscriplion Price sul^ect to 
die terms of this AgrremeoL 

2. CLOSING 

(a) On the Closing Dale, the Issuer will issue and deliver to the Company or to ila order 
a duly executed global warrant representing die Warrants (the 'Global Warrant*). 

(b) Against such delivety the Company will pay at cause to be paid to the Issuer in 
immediately available luodi the subscription monies for the Warrant (being the 
SubscriptioD Price of the Warrant). 

(c) The Issuer hereby lutborisei and instructs such paymenl(s) to be credited to an 
account of Ibe Issuer at die Company (the ‘Tssuer AccounT). which noiuea Aall 
remain so credited until the expiry or exercise by hokkra of the Wairants (on a pro 
rata bans in the case of only some of the Warrants being exercised) or undt Om 
exercise of die Put Right in accordance widi clause 6 beloiw. 

3. UNDERTAK»IGS BY THE ISSUER 

The Issuer undenthes with the Company as follows: 

(a) the Issuer will pay any stamp, issue, registration, docunientary, tnuisacdon ot other 
uxes and dufiea, mcluding interest and penahies, p^able cm or in counectioD widi 
the creatioi], issue and offering of the Warrants or die cxecudoo or deliveiy of this 
Agreement; and 
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(b) the Issuer will forthwith notily the Company if at any time prior to payment of the 
subscription monies to the Issuer on the Closing Date anything occurs which renders 
or may render untrue or incorrect in any respect any of the representations and 
warranties contained in clause 5 and will forthwith take such stqis as the Company 
may reasonably require to remedy and/or publicise the fact 

4. REPRESENTATIONS AND WARRANTIES 

As a condition of the obligation of the Company to subscribe and pay for or procure 

subscriptions and payment for the Warrant the Issuer represents and warrants to the 

Company that 

(a) the Warrants are at the date of issue fully covered as a result of the Issuer holding, at 
having the unconditional right to call for, the Basket Shares (as defined in the Global 
Warrant); 

(b) it is duly incorporated and validly existing under the laws of the Isle of Man with fiill 
power and authority to own its assets and to conduct a business; 

(c) all necessary actions, authorisations, conditions and things (including, without 
limitation, any necessary filings, registrations and consents) required to be taken, 
given, fulfilled and done by or on behalf of the Issuer in the Isle of Man have been, 
or will be, taken, given, fulfilled and done in connection with the issue of the 
Warrants on or before the Closing Date; 

(d) no consent, approval, authorisation, licence or qualification of or with any court or 
governmental agency or body is required and no other action or thing is required to 
be taken, fulfilled or done in relation to this paragraph 4(d) which has not been taken, 
fulfilled or done on or prior to the date hereof by the Issuer for the execution and 
delivery of the Agreement and the issue and distribution of the Warrants and the 
performance of the terms of the Warrants; 

(e) the matters referred to in paragraph 4(d) above do not and will not 

(i) infringe, conflict with or resuh in a breach of any of the terms or provisions 
of, or constitute a default under, the documents constituting the Issuer, or any 
indenture, trust deed, mortgage or other agreement or instrument to which 
the Issuer or any of its subsidiaries is a party or by which it or any of its 
properties is bound; or 

(ii) conflict with any existing applicable law, rule, regulation, judgment, order or 
decree of any government, governmental body, administrative agency or 
court, domestic or foreign, having jurisdiction over the Issuer, any such 
subsidiary or any of its properties. 

(f) this Agreement has been duly authorised, executed and delivered by the Issuer and 
constitutes valid and legally binding obligations of the Issuer enforceable in 
accordance with their respective terms subject to the laws of bankruptcy and other 
laws affecting the rights of creditors generally; 
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(g) the Wairants have been duly authorised by the Issuer and, when duly executed, 
authenticated and issued will constitute valid and legally binding obligations of the 
Issuer enforceable in accordance with their respective terms subject to the laws of 
bankruptcy and other laws affecting die rights of aeditors generally, 

(h) there are no pending actions, suits or proceedings agamst or affecting the Issuer or 
any of its subsidiaries or any of its properties which, if determined adversely to the 
Issuer or any such subsidiary, would individually or in the aggregate have a material 
adverse effect on the condition (financial or other), prospects, results of operations ot 
genera] affairs of the Issuer or on the ability of the Issuer to perform its obligations 
under this Agreement or the Warrants or which are otherwise material in the context 
of the issue of the Warrant and, to the best of the Issuer’s knowledge, no such 
actions, suits or proceedings are threatened or contemplated; 

(i) no stamp or other duty is assessable or payable in, and no withholding or deduction 
for any taxes, duties, assessments or governmental charges of whatever nature is 
imposed or made for or on account of any income, registration, transfer or tumovm* 
taxes, customs or other duties or taxes of any kind, levied, collected, withheld or 
assessed by or within, the Isle of Man in connection with the authorisation, execution 
or delivery of this Agreement or with the authorisation, execution, issue, sale or 
delivery of the Warrants; 

0 no event has occurred or circumstance arisen which, had the Warrant been issued,^ 
might (or with the giving of notice and/or the lapse of time and/or the fulfilment of 
any other requirement might) constitute an "Event of Default" as defined in the terms 
and conditions of the Warrants; 

(k) that neither the Issuer, its affiliates nor any persons acting on its behalf has made or 
will make offers or sales of securities under circumstances that would require the 
registration of the Warrants under the United SUtes Securities Act of 1933. 


5. 


6 . 


CONDITIONS PRECEDENT 

This Agreement and the obligations of the Company are conditional upon: 

(a) there having been, as at the Closing Date, no adverse change which is material in the 
context of the issue of the Warrants, in the financial or other condition of the Issuer, 
nor any breach of, nor any event rendering untrue, misleading or incorrect in any 
material respect, any of the warranties of the Issuer contained herein, nor any breach 
by the Issuer of any of its obligations hereunder; 

(b) the Issuer holding, or having the unconditional right to call for the Basket of Shares 
(as defined in the Global Warrant) on the Closing Date. 

PUT RIGHT 

(a) If at any time prior to the expiry of the Warrants, the Issuer no longer holds, or no 
longer has the right to call for the Basket of Basket Shares, then the Company shall 
have the right (the “Put RighC) to put back to the Issuer all or any Warrants then 
outstanding which at such time it continues to hold for hs own account 



(b) In the event that the Company exercises the Put Right in accordance vrith danse 7(1), 
then it shall deliver to the Issuer the Warrants in respect of rshich sudi right is 
exercised and shall, if appropriate, amend the Global Warrant accordingly. 

(c) In exchange for the delivery of such Warrants to the Issuer, the Issuor shall be liable 
to pay to the Company an amount per Warrant equal to the Subscription Price plus 
interest thereon for the period commencing on the Closing Date and ending on the 
date of delivery by the Bank at a rate equal to the rate of interest payable on flie 
Issuer Account, which payment shall be satisfied and discharged try the Company 
debiting the Issuer Account by the appropriate amount 

INDEMNITV 

The Issuer agrees to indemnify and hold harmless the Company and its respective directors, 
officers, employees (each an "Indemnified Person") from and against any and all losses, 
claims, damages, liabilities, judgements and expenses (including, but not limited to, legal 
costs and expenses) which H may incur, or which may be made against it caused or arising 
out of any breach or alleged breach of any of the representations, warranties, undertakings or 
agreements contained in, or any certificate issued by the Issuer pursuant to, this Agreement. 
The amount paid or payable by an Indemnified Person as a result of such losses, claims, 
damages, liabilities, judgments or expenses shall include any legal or other expense incurred 
by such Indemnified Person in connection with investigating or defending such claim. 

TERMINATION 

The Company may by notice given at any time prior to payment of the subscription monies 
for the Warrants to the Issuer terminate this Agreement ifi 

(a) any of the representations and warranties contained in clause 4 shall have been 
untrue in any material respect at the time of making thereof or shall subsequently 
have become untrue in any material respect or in the event of failure to perform any 
of the Issuer's undertakings or agreements in this Agreement; or 

(b) on the Closing Date any of the conditions specified in clause 6 has not been satisfied 
or waived by the Company; or 

(c) in the opinion of the Company, there shall have been since the date hereof any 
change, or any development involving a prospective change, in national or 
international monetary, financial, political or economic conditions or currency 
exchange rates or foreign exchange controls such as would in the view of the 
Company be likely to prejudice materially the success of the offering and 
distribution of the Warrant or dealings in the Warrant in the secondary market 

Upon such notice being given, the parties hereto shall be released and discharged from fheir 
obligations hereunder. 

GOVERNING LAW AND JURISDICTION 

This Agreement is governed by, and shall be construed in accordance with English law. 
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(2) The Issuer hereby agrees for ihe benefit of the Company that the courts of England are to 
have jurisdiction to settle any disputes which may arise out of or in comection wiflj thB 
Agreement and that accordingly any suit, action or proceedings arising out of or in 
connection with this Agreement may be brou^t in such courts. 


IN WITNESS whereof this Agreement has been entered into on the date hereinbefore stated. 



EA Investment Sersnces Limited 
By: 
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EA Inveslmeat Services Limited 
C/o Citeo Building 
Wickhams Cay 
PO Box 662 
Road Town, Tortola 
British Virgin Islands 


Torens Limited 
19 Moimt Havelock, 
Douglas, 

Isle of Man 
IM12QG 

Dear Sirs, 


20 May 2000 


We refer to the 1 000 covered call warrants issued by Torens Limited on 28 April 2000 relating to a basket of 
shares in various US technology companies (the “Warrants” or “Global Warrant”), all of which were subscribed 
for by EA Investments Limited pursuant to the terms of a subscription agreement of the same date (the 
“Subscription Agreement”). We also refer to the sale by Torens Limhed of the Basket Shares to Jackstones 
Limited, which we believe took place on 19 May 2000 (the “Sale Date”). 

Capitalised terms not otherwise defined in this letter shall bear the same meanings given to them in the 
Subscription Agreement and/or in the Global Warrant 


The purpose of this letter is to confirm that; 


(a) on the understanding that the Warrants are now uncovered as a result of such sale to Jackstones Limited, 
we have immediately exercised our Put Right with respect to ali of the Warrants outstanding (all of 
which continue to be held by EA Investments Limited as of today’s date); and 

(b) the Issuer Account as of today’s date is credited with $58,611,000 (being the sum of the subscription 
monies for tbe Warrants) together with $250,724.83 accrued interest (giving a total credit balance of 
$58,861,724.83). 


In the exercise of the Put Right, we hereby deliver all of the Warrants to you and relinquish in full any future 
entitlement with respect thereto and, in accordance with clause 6(c) of the $ubscription Agreement, shall 
forthwith treat the payment by you for such Warrants as having been satisfied by us debiting in full the total 
amount currently standing to the credit of the Issuer Account (including accrued interest). 

This letter shall be governed by and construed in accordance with English law. 

Please indicate your acceptance of the above by signing and returning to us a copy of this letter enclosed for that 
purpose. 

Yours sincerely. 


For and on behalf of EA Investments Limited 
Accepted and agreed 

For and on behalf of Torens Limited 
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EA Investrowtf Services limited 
C/o Citco Buiiding 
Wickhams 
PO Box 662 
Road Tows* Tortola 
British Virgin Islands 


Torens Limited 
19 Mount Havelock, 
Douglas, 

Isle of Man 
IMi2QG 

Dear Sirs, 


Dated Effective the 20* day of May 2000 


We refer to the 1 000 covered call warrante issued by Torens Limited on 28 Afuil 2000 relating to a basket of 
shares in various US technology companies (the “Wairants” or “Global Warrant^ all of \^diich -were subscribed 
for by EA Investments Limited pursuant to the terms of a subscription agreement of the same date (the 
“Subscription Agreemenf’)* We also refer to the sale by Torens Limited of the Basket Shares to Jackstones 
Limited, which we believe took place on 19 May 2000 (the “Sale Date**). 


Capi^ised terms not oth^wise defined in this letter shall bear the same meanings given to them in the 
Subscription Agreement and/or in the Global Warrant 


The purpose of this letter is to confirm that 

(a) on tiie understanding that the Warrants are now uncovered as a result of such sale to Jadcstones Limited, 
we have immediately exercised our Put Right with respect to aU of the Warrants outstanding (all of 
which continue to be held by EA Investmoits Limited as of today’s date); and 

(b) the Issuer Account as of today’s date is credited with $58,611,000 (being the sum of the subscription 
monies for the Warrants) together with $250,724.83 accrued interest (giving a total credit balance of 
$58,861,724.83). 

In the exercise of the Put Right, we hereby deliver all of the Warrants to you and relinquish in full any future 
entitlement with respect thereto and, in accordance with clause 6(c) of the Subscription Agreement, shall 
forthwith treat the payment by you for such Warrants as having been satisfied by us debiting in full the total 
amount currently standing to the credit of the Issuer Account (including accrued interest). 

This letter shall be governed by and construed in accordance whh English law. 

P]fias6'^icateyour acceptance of the above by signing and returning to us a copy of tiiis letter enclosed for that 
purpose. / 


Fot and on behalf of EA Inv^ments Limited 
Accepted and agreed 


For and on behalf of Torens Limited 
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THE WARRANTS REPRESENTED BY THIS GLOBAL WARRANT (THE "WARRANTS^ HAVE NOT BEBI 
REGISTERED AND WILL NOT BE REGISTERED UNDER THE UNITED STATES SECURmES ACT OF 1933. AS 
AMENDED (THE “SECURITIES ACT”). AND TRADING IN THE WARRANTS HAS NOT BEEN APPROVED BY THE 
UNITED STATES COMMODITY FUTURES TRADING COMMISON (Tlffi "CFICT) UNDER THE UNTIED STATES 
COMMODITY EXCHANGE ACT (THE “COMMODITY EXCHANGE ACT)- THE WARRANTS. OR INTERESTS 
THERHN. MAY NOT AT ANY TIME BE OFFERED, SOLD. RESOLD. TRADED OR DELIVERED, DIRECTLY OR 
INDIRHnLY, IN THE UNITED STATES OF AMERICA (INCLUDING THE STATES AND THE DISTRICT OF 
COLUMBIAX US TERRITORIES, IIS POSSESSIONS AND OTHER AREAS SUBJECT TO OS JURISDICTION 
rUNOED STATES") OR DIRECTLY OR INDIRECTLY OFFERED. SOLD, RESOLD, TRADED OR DEUVHIH) TO, OR 
FCm THE ACCOUNT OR BENEFIT OF ANY PERSON (TJ.S. PERSON! WIK) IS (I) AN INDIVIDUAL WHO IS A 
CmZEN OR RESIDENT OF THE UNTIED STATES: OR fll) A CORPORAHON, PARTNERSHIP OR OTHER ENTOY 
ORGANISED IN OR UNDER THE LAWS OF THE UNITED STATES OR ANY POUHCAL SUBDIVISION THEREOF OR 
WHICH HAS ITS PRlNaPAL PLACE OF BUSINESS IN THE UNITED STATES; OR pH) ANY ESTATE OR TRUST 
WHICH IS SUBJECT TO UNTIED STATES FEDERAL INCOME TAXATION REGARDLESS OF THE SOURCE OT ITS 
INCOME; OR (IV) ANY TRUST IF A COURT WITHIN THE UNITED STATES IS ABLE TO EXERCISE PRIMARY 
SUPERVISION OVER THE ADMINISTRATION OF THE TRUST AND IF ONE OR MORE UNITED STATES TRUSIEES 
HAVE THE AUTHORITY TO CONTROL ALL SUBSTANTIAL DECISIONS OF THE TRUST; OR (V) A PENSION PLAN 
FOR THE EMPLOYEES, OFFICERS OR PRINCIPALS OF A CORPORAHON, PARTNERSHIP OR OTHER ENHTY 
DESCRIBED IN ai) ABOVE; OR (VI) ANY ENHTY ORGANISED PRWaPALLY FOR PASSIVE INVESTMENT. TEN 
PER CENT OR MORE Cff THE BENEFICIAL INTERESTS IN WHICH ARE HELD BY PERSONS DESCRIBED IN (I) 
THROUGH (V) ABOVE IF SUCH ENHTY WAS FORMED PRINCIPALLY FOR THE PURPOSE OF INVESTMENT BY 
SUCH PERSONS IN A COMMODITY POOL THE OPERATOR OF WHICH IS EXEMPT FROM CERTAW 
REQUIREMENTS FROM PART 4 OF THE CTFC'S REGULAHONS BY VIRTUE OF ITS PARHCIPANTS BEING NON- 
U.S. PERSONS; OR (VII) ANY OTHER "USPERSON- AS SUCH TERM MAY BE DEFINED IN REGULAHONS UNDER 
THE SECURIHES ACT OR IN REGULAHONS ADOPTED UNDER THE COMMODITY EXCHANGE ACT. IN 
ADDIHON IN THE ABSENCE OF REUEF FROM THE CTFC, OFFERS, SALES, RE-SALES, TRADES OR DELIVERIES 
OF WARRANTS. OR INTERESTS THEREIN, DIRECTLY OR INDIRECTLY IN THE UNITED STATES OR TO. OR FOR 
THE ACXXJUNT OR BENEFH OF U.S. PERSONS MAY CONSHHHE A VIOLAHON OF UNITED STATES LAW 
GOVERNING COMMODITIES TRADING, CONSEQUENTLY. ANY OFFER, SALE, RE-SALE, TRADE OR DELIVERY 
MADE, DIRECTLY OR INDIRECTLY, WITHIN THE UNITED STATES OR TO, OR FOR THE ACCOUNT OR BENEFIT 
OF A UR. PERSON WILL NOT BE RECOGNISED. 

BURGUNDY LIMITED 
The Clssuer”) 

GLOBAL CALL WARRANT 
In relation to 

A Basket of Basket Shares of Companies in the US Technology Sector due 10 May 2005 

This global warrant (the “Global Warrant”) represents a duly authorised issue of 1000 
warrants (the “Warrants” and each one a “Warrant”) in relation to a Basket of Shares of 
Companies in the US Technology Sector 10 May 2005. The Global Warrant is subject to the 
attached terms and conditions (the “Conditions”). 


The Global Warrant shall be governed by and construed in accordance with English law. 

In witness whereof this Global Warrant has been executed by Burgundy Limited as a deed 
poll and delivered on the day and year first below written. 


Dated 10 May 2000 


SIGNED as a deed 




by Burgundy Limited ) 

In the presence of;\. 

Witness’ signature 

Name: Y . .1 .0.V. 

Address: 

ion 
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TERMS AND CONDITIONS OF WARRANTS 
1. Definitions 
In these conditions: 

“ADnouDcement Date” means (i) in respect of a Nationalisation, the date of the first public 
announcement of a firm intention to nationalise (whether or not amended or on the terms 
originally announced) that leads to the Nationalisation and (ii) in respect of an Insolvency, tfie 
date of the first public annoiuicement of the Institution of a proceeding or presentation of a 
petition or passing of a resolution (or other analogous procedure in any jurisdiction) that leads 
to the Insolvency, in each case as determined by die Issuer. 

“Basket” means, with respect to a Warrant, a basket of shares comprising the Basket Shares 
specified in Schedule A hereto. 

“Basket Share” means any share that is for the time being comprised m the Basket 

“Basket Share Exchange” means, with respect to a Basket Share, NASDAQ, or such other 
stock exchange as the Issuer shall determine to be the principal stock exchange on which a 
Basket Share is listed or traded. 

“Delivery Disruption” means, in the opinion of the Issuer, the failure of the Issuer to deliver 
on the Shares Settlement Date the requisite number of Basket Shares that is due solely to 
illiquidity in the market for such Basket Shares. 

“EAIB” means European American Investment Bank, a financial institution organised under 
the laws of Austria. 

“Exercise Business Day” means, in respect of any Warrant, a day (other than Saturday or 
Sunday) during the Exercise period on which banks in London are open for business. 

“Exchange Notice” means a notice substantially in the form of the Exercise Notice as set out 
in Schedule A to these Conditions. 

“Exercise Period” means the period commencing from 1 0.00am (London time) on the Issue 
Date to 10.00am (London time) on the Expiration Date. 

“Exercise Price” means USD $1 78,478 per Warrant, less an amount (if any equal to the net 
amount of any dividends payable on the Share Entitlement which are reflected by a change 
from cum dividend quotation to ex dividend quotation of the Basket Shares on the relevant 
Basket Exchange(s) on any day falling after the Trade Date and on or before tiie Exercise 
Date. 

“Expiration Date” means 10 May 2005. 

“USD” means lawful currency of the United States of America, 

“Insolvency” means that by reason of the voluntary or involuntary liquidation, bankruptcy or 
insolvency of or any analogous proceeding affecting the issuer of the Basket Shmfes are 
required to be transferred to a trustee, liquidator or other similar official, or (if holders of the 
Basket Shares become legally prohibited from transferring them. 
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“Merger Date” means, in respect of a Merger Event, the date upon whidi all holders of the 
necessary number of Basket Shares to constitute a Merger Event (oflier than, in the case of a 
take-over offer, Basket Shares owned or controlled by the offeror) have ageed to or have 
irrevocably become obliged to transfer their Basket Shares. 

‘Merger Event” means, in respect of the Basket Shares, any (i) reclassification or change of 
such Basket Shares that results in a transfer of or an irrevocable commitment to transfer all 
such Basket Shares outstanding: (ii) consolidation, amalgamation or merger of the issuer of 
the Bask« Shares with or into another entity (other than a consolidation, amalgamation or 
merger in which the issuer of the Basket Shares is the continuing entity and which does not 
result in any such reclassification or change of all such Basket Shares outstanding: or (iii) 
other take-over offer for such Basket Shares that result in a transfer of or an irrevocable 
commitment to transfer all such Basket Shares (other than such Basket Shares owned or 
controlled by the offeror), in each case if the Merger Date is on or before the Expiration Date. 

“Merger Event Settlement Amount” means an amount as determined by the Issuct which 
shall seek to preserve for the Holder(s) (as defined under Clause 2) the economic equivalent 
of any payment or delivery (assuming satisfaction of each applicable condition precedent) to 
which the Holder(s) would have been entitled under the Warrant(s) after the date but for the 
occurrence of the Merger Event 

“Nationalisation” means, with respect to any of the Basket Shares, all the Basket Shares or 
all the assets or substantially all the assets of the issuer of the Basket Shares are nationalise4 
expropriated or are otherwise required to be transferred to any governmental agency, 
authority or entity. 

“Nationalisation/Insolvency Settlement Amount” means an amount determined by the 
Issuer which shall seek to preserve for the Holders(s) the economic equivalent of any 
payment or delivery (assuming satisfaction of each applicable condition precedent) to which 
the Holder(s) would have been entitled under the Warrant (s) after that date but for the 
occurrence of the Nationalisation or Insolvency (as the case may be). 

“New Shares” means shares (whether of the offeror or a third party). 

“Other Consideration” means cash and/or any securities (other than New Shares) or assets 
(whether of the offeror or a third party). 

“Potential Adjustment Event” means, with respect to any of the Basket Shares; 

(a) a subdivision, consolidation or reclassification of the Basket Shares (unless a 
Merger Event), or a free distribution or dividend of any such Basket Shares to 
existing holders by way of a bonus, capitalisation or similar issue; 

(b) a distribution or dividend to existing holders of the Basket Shares of (i) such 
Basket Shares, or (ii) other share capital or securities granting the ri^t to 
payment of dividends and/or ftie proceeds of liquidation of the issuer of tite 
Basket Shares equally or proportionately with such payments to holdos of 
such Basket Shares, or (iii) any other type of securities, rights or warrants or 
other assets, in any case for payment (cash or other) at less than the 
prevailing market price as determined by the Issuer, 

(c) an extraordinaiy dividend; 
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(d) a call by the issuer of the Basket Shares whether out of profits or capital and 
whether the consideration for sorfi repurchase is cash, securities or ofterwise; 
or 

(e) any other similar event that may have a diluting or concentrative effect on die 
theoretical value of the Basket Shares. 

“Settlement Business Day” means a day (other than Saturday or Sunday) on which each <i) 
banks in New York and the relevant Settlement System are open for business. 

“Settlement Disruption” means, in the opinion of the Issuer, any circumstance beyond the 
control of the Issuer as a result of which the relevant Setdement System cannot clear the 
transfer of the appropriate number of Basket Shares. 

“Settlement System” means, with respect to Basket Shares, the system through which such 
shares are customarily settled or any successor to such respective settlements systems. If the 
relevant settlement system ceases to settle the Basket Shares, the Issuer will, in its sole 
discretion, determine anodier maimer of settlement of such Basket Shares. 

“Share Entitlement” means one Basket of Shares per Warrant 

“Share Settlement Date” means, subject to Condition 6, the fifth Settlement Business Day 
after the Exercise Date. 

“Issue Date” means 10 May 2000. 

2. Form and Transfer 

The Warrants will at all times be represented by a Global Warrant which will not itself be 
transferable and which will be deposited with the EAIB. Definitive warrants will not be 
issued. 

Notwidistanding any notice to the contrary, the person for the time being appearing in the 
books of EAIB as the holder of a Warrant shall, for all purposes, be treated by the Issuer and 
all other persons as the person who is from time to time entitled to exercise the Warrants, 
being the person who is recorded in the books of EAIB as the holder thereof (the “Holder” 
and, collectively, the “Holders"). 

All transactions involving the Warrants (including transfers), in the open market or otherwise, 
must be affected through an account at, and in accordance widi any applicable rules and 
procedures of EAIB. Title to each Warrant will pass upon registration of the transfer in die 
books of the relevant Clearing System. The minimum trading lot for the Warrants is one 
Warrant and multiples of one Warrant thereafter. 

3. Status 

The Warrants (i) constitute unsecured and unsubordinated obligations of the Issuer, (ii) rank 
equally among themselves and (iii) at the date die Warrants were issued rank equally with all 
other present and fiiture unsecured and unsubordinated obligations of the Issuer, other than 
obligations preferred by law. The underlying assets do not constitute obligations of the Issuer 
and the issue of Warrants shall not result in any rights or obligations arising on the Holder or 
the Issuer in respect of such underlying assets. Neither the Issuer nor the Holder is obliged 
(but it may) to purchase, hold or deliver (other than in accordance widi these Conditions) any 
underlying assets. 
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The Warrants are not secured by any of the Basket Shares or any other securities. 

4. Exercise Rights 

(a) Exercise Rights 

Each Warrant wili, when duly exercised in accordance with the terms and conditions set out 
below, entitle the Holder to purchase from the Issuer the Basket of Basket Shares in 
consideration of the payment of the Exercise Price. 

(b) Issuer’s Obligations 

In no event shall the Issuer have any liability for indirect, incidental or consequential damages 
(whether or not it has been advised of the possibility of such damages). 

The exercise and settlement of the Warrants is subject to all applicable fiscal and other laws, 
regulations and practices in force on and following the Exercise Date and/or the Share 
Settlement Date. 

The Issuer shall not incur any liability whatsoever if, after using its reasonable efforts, it is 
unable to effect the transactions contemplated as a result of any such laws, regulations or 
practices. 

(c) Prescription 

If an Exercise Notice for a Warrant has not been duly completed and delivered in accordance 
with the provisions of Condition 5 set out below, by 10;00am (London time) on die 
Expiration Date, than that Warrant shall become void. 

5. Exercise Procedure 

(a) Exercise Notice 

Subject to die exercise by the Issuer of the Issuer Call Right in accordance with Condition 12, 
or the to prior cancellation by the Issuer in accordance with the provisions of Condition 13, 
the Warrants may be exercised on any Exercise Business Day by die Holder delivering a duly 
completed Exercise Notice to EAIB on or before 10.00am (London time) on such day (the 
“Exercise Date”). Any Exercise Notice delivered after 10,00am on any such day shall be 
deemed to have been delivered on the immediately succeeding Exercise Business Day. 

The Exercise Notice shall be in substantially the form set out in Schedule B hereto. 

(b) Verification 

Upon receiving an Exercise Notice, EAIB, shall verily that the person exercising the Warrants 
specified in the Exercise Notice is the Holder of those Warrants according to its books. 
Subject to such verification, EAIB will confirm to the Issuer the number of Warrants being 
exercised. 

If the number of Warrants being exercised specified in the Exercise Notice exceeds the 
number of Warrants in the warrant account specified in die relevant Exercise Notice, the 
Exercise Notice will be deemed to be null and void and EAIB, wiD notify the Issuer 
accordingly. If the number of Warrants being exercised specified in the Exercise specified in 
the Exercise Notice does not exceed the number of Warrants in EAIB’s account specified in 
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the relevant Exercise Notice, then EAIB, will, on or before the Share Settlement Date, ddjit 
the account of the relevant Holder with the Warrants being exercised. 

The Issuer will notify Holders as soon as reasonably practicable after it becomes aware of any 
Exercise Notice being invalid. 

(c) Settlement 

If a Warrant has been duly exercised in accordance with these conditions then on the Share 
Settlement Date the relevant Holder shall pay to the Issuer the Exercise Price and the Issuer 
shall transfer to the relevant Holder the Share Entitlement 

Such payment and such delivery will be made through the appropriate Settlement System at 
the account or by reference to an identification code notified to the Holders by the Warrant 
Agent in the case of the Issuer, and, in the case of the Holders, as set out in the Exercise 
Notice, on a delivery against payments basis (wherever possible throng relevant Settlement 
System). 

(d) Effect of Exercise 

Unless the exercise is determined to be improper, (i) the delivery of an Exercise Notice In 
relation to a Warrant shall constitute an irrevocable election and undertaking by the Holder to 
exercise that Warrant and (ii) after delivery of the Exercise Notice the relevant Holder may 
not transfer either legal or beneficial ownership of, or otherwise deal with, the Warrants being 
exercised. Notwithstanding this, if following the delivery of an Exercise Notice, any HoMct 
does transfer or attempt to transfer the Warrants referred to in tire Exercise Notice (tire 
“Exercised Warrants”), then the Holder will be liable to the Issuer for any losses, reasonable 
costs and expenses suffered or incurred by the Issuer including those suffered as result of tire 
Issuer terminating any related hedging arrangements as a result of receiving the relevant 
Exercise Notice and subsequently (i) entering into replacement hedging arrangements in 
respect of the Exercised Waaants or (ii) paying any amount in relation to the Exercised 
Warrants either with or without having entered into replacement hedging arrangements. 

(e) Expenses 

A Holder exercising a Warrant shall pay (i) all expenses including, without limitation, all 
stamp, issue, registration, securities transfer or other similar taxes or duties (“expenses”), if 
any, payable in connection with the issue and/or exercise of the Warrants, (ii) all expenses 
involved in delivering the Exercise Notice. 

(f) Determinations 

Any determination as to whether a Warrant has been properly exercised shall be made by the 
Issuer and shall be conclusive and binding on the Holder of that Warrant. Any attempt to 
exercise a Warrant that is determined to be improper shall be null and void and a further 
attempt will be determined in relation to when Ae subsequent Exercise Notice is delivered, 
nie Issuer and EAIB will endeavour to notify the Holder of an improperly exercised Warrant 
of the improper exercise as soon as possible upon becoming aware of such improper exercise. 
In the absence of negligence or wilful misconduct, the Issuer or EAIB, will not be liable to 
any person for any action taken or omitted to be taken by it in connection with the notificatilMi 
or determination of an improper exercise. The Issuer will not under any circumstances he 
liable for any acts or defaults of EAIB in relation to the performance of their dirties in relation 
to the Warrants. 
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(g) Global Warrant 

When a Warrant is exercised, the Issuer will advise EAIB, and HAI6 will note the exercise on 
the Global Warrant and the number of Warrants represented by such Global Warrant shall be 
reduced by the cancellation of the Warrants exercised. 

Setdement Disruption 

If in the opinion of the Issuer there is a Settlement Disruption in relation to the Basket Shares 
which prevents delivery of such Basket Shares on the original Share Settlement Date, the 
Share Settlement Date will be the first succeeding day on which there is no Settlement 
Disruption provided always that, if Settlement Disruption prevente settlement on each of the 
10 Settlement Business Days immediately following the original Share Settlement Date, (i) if 
such Basket Shares can be delivered in any other commercially reasonable manner, then the 
Share Settlement Date will be the first day on which settlement of a sale of Basket Shares 
executed on that 1 0*' Settlement Business Day customarily would take place using such other 
commercially reasonable maimer of delivery, and (ii) if such Shares cannot be delivered in 
any other commercially reasonable manner, then the Share Settlement Date will be postponed 
until delivery can be effected through the relevant Settlement System or in any other 
commK-cially reasonable manner. 

7. Delivery Disi-uption 

If in the opinion of the Issuer there is a Delivery Disruption in relation to the Basket Shares 
and the Issuer has notified the relevant Holdeifs) within one Settlement System Business Day 
following the Exercise Date to that effect, then the Issuer may: 

(a) determine the obligation of the Holderfs) and/or the Issuer to deliver such Basket 
Shares and the Issuer will pay an amount as it determines shall seek to preserve for 
the Holder(s) the economic equivalent of the relevant receipt or delivery, as the case 
may be, (assuming satisfaction of each applicable condition precedent) to which the 
Holderfs) would have been entitled under the Warrantfs) after that date but for the 
occurrence of such Delivery Disruption, in which event the entitlements of the 
respective exercising Holderfs) to deliver or receive (as the case may be) such Basket 
Shares pursuant to such exercise shall cease and the Issuer’s obligations under the 
Warrant(s) shall be satisfied in full upon payment of such amount; or 

(b) determine that the Issuer shall deliver on the Share Settlement Date such number of 
Basket Shares as it can deliver on that date and that the Issuer shall pay an amount 
which it determines shall seek to preserve for the Holderfs) the economic equivalent 
of the delivery or receipt (as the case may be) of the remainder of the Basket Shares 
(assuming satisfaction of each applicable condition precedent) to which the Holder(s) 
would have been entitled under Ae Warrant(s) after that date but for the occurreitce 
of such Delivery Disruption, in which event the entitlements of the reactive 
exercising Holdeifs) to deliver or receive (as the case may be) such Basket Shares 
pursuant to such exercise shall cease and the Issuer’s obligations under the WaiTanl(s) 
shall be satisfied in full upon payment of such amount 

8. Adjustment 

The Issuer shall determine whether or not at any time a Potential Adjustment Event has 
occiured in relation to the Basket Shares and where it determines that such an event has 
occurred, the Issuer will determine whether such Potential Adjustment Event has a diluting or 
concentrative effect on the theoretical value of the Basket Shares and, if so, will make such 
adjustment as it considers appropriate, if any, to the Conditions (including adjusting die Share 
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Exercise Price and/or the Share Entitlement, which the Issuer determines to be appropriate to 
account for that diluting or concentrative effect and determine the effective dat^s) of such 
adjustment(s). 

9. Merger Event 

If in the opinion of the Issuer, a Merger Event has occurred in relation to the Basket Shares, 
then the Issuer may: 

(a) make such adjustment as it considers appropriate, if any, to the Conditions (including 
adjusting the Share Exercise Price and/or the Share Entitlement), to accoimt for such 
Merger Event and determine the effective datefs) of such adjnstment(s); or 

(b) determine that the Warrants shall be terminated, in which case the Warrants shall 
cease to be exercisable as of the Merger Date, (or in the case of any Warrants which 
have been exercised but remain unsettled, the entitlements of the respective 
exercising Holderfs) to sell the Basket Shares pursuant to such exercise shall cease) 
and the Issuer’s obligations under the Warrants shall be satisfied in full upon payment 
of the Merger Event Settlement Amount 

10. Nationalisation or Insolvency 

If, in the opinion of the Issuer, a Nationalisation or an Insolvency has occurred in relation to 
any of the Basket Shares, then the Issuer may: 

(a) make such adjustment as it considers appropriate, if any, to the Conditions (including 
adjusting the Basket of Basket Shares, Exercise Price and/or the Share Entitlement), 
which the Issuer determines to be appropriate to account for such Nationalisation 
and/or Insolvency (as the case may he) and determine the effective date(s) of such 
adjustment(s); or 

(b) determine that the Warrants shall be termmated, in which case the Warrants shall 
cease to be exercisable as of the Announcement Date, (or in the case of the Warrants 
which have been exercised but remain unsettled, the entitlements of the respective 
exercising Holder(s) to sell Basket Shares pursuant to such exercise shall cease) and 
the Issuer’s obligations under the Warrants shall be satisfied in full upon payment of 
the Nationalisation/Insolvency Settlement Amount, 

11. Illegality and Force Majeure 

The Issuer shall have the right to terminate its obligations under the Wanrants if it determines 
that it is or will become unlawful or impractical for it to carry out d! or any of its obligations 
under the Warrants for any reason including, without limitation, as a result of compliance 
with any applicable present or future law, rule, regulation, judgement, order or directive or 
with any requirement or request of any governmental, administrative, legislative or judicial 
authority or power. In such circumstances, the Issuer shall, if and to die eident permitted by 
applicable law, pay to each Holder in respect of each Warrant held by him an amount 
determined by the Issuer as representing the fair market value of such Warrant immediately 
prior to such termination (ignoring such illegality or impracticality), less the cost to the Issuer 
of, or the loss realised by the Issuer on, unwinding any underlying related hedge 
arrangements, all as determined by the Issuer. 
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12. Issuer Call Right 

The Issuer shall have the ri^t (but not the obligation) to call for all (but not some only) of the 
Warrants outstanding at any time during the period commencing on the Issue Date and ending 
on the date falling 270 days thereafter upon giving no less than 10 (ten) days prior written 
notice to the Holders in accordance with Condition 20(b) stating the date (the “Call Date”) 
upon which the call of Warrants is to be made. Warrants may be exercised at any time up to 
the Exercise Business Day immediately prior to the Call Date and any Warrants not so 
exercised shall, subject to payment of the Call Price (as defined below), be cancelled and be 
of no further effect on the Call Date. On the Call Date, the Issuer shall credit to the account 
of each Holder (as such aocount(s) are notified to it by the Holders for such purpose) an 
amount equal to the Call Price per Warrant owned by the relevant Holder. 

For the purpose of the foregoing, the “Call Price” shall be an amount equal to the greater of 
(a) the subscription price for each Warrant (the “Subscription Price”) plus interest thereon for 
the period commencing on the Issue Date and ending on the Cali Date (both dates inclusive) 
at a rate equal to the rate of interest at which the Issuer deposited money, or would have been 
able to deposit money, during entirety of that period and (b) the Subscription Price plus 50 per 
cent of the positive intrinsic value of each Warrant (if any) as at the Call Date. 

13. Purchase and Cancellation 

The Issuer or any of its affiliates may at any time purchase one or more of the Warrants at any 
price in the open market, by tender, by private treaty ot otherwise. If a Warrant is purchased 
by the Issuer or its affiliate it may be cancelled, held or re-sold or otherwise dealt witii. No 
Warrant that has been exercised or purchased and cancelled may be re-issued. 

14. Failure to Cover 

For so long as the Warrants remain outstanding, the Issuer hereby undertakes: 

(a) to hold as beneficial owner all of the shares comprised in the Basket or 
otherwise to have enforceable rights to receive on demand deliveiy of such shares; 
and 

(b) not to accept, assume or undertake any liability relating to any or all of the 
shares comprised in the Basket (whether conditional or unconditional, present or 
future) insofar as any such liability would, if performed, impair or otherwise limit the 
Issuer’s ability to satisfy its obligations with respect to the Warrants 

provided that, if either (a) and (b) are at any time not satisfied by the Issuer, then the 
Issuer shall nevertheless be deemed to be in compliance with this undertaking if it 
also owns at that time readily realisable assets (which, for these putposes, shall 
include cash balances and listed securities) having an aggre^te value of at least three 
times tite amount that would be required to comply with (a) and (b) above (whether in 
purchasing additional shares or unwinding any liability). 

In the event that the Issuer fails to maintain its undertaking under Condition 14.1 above, and 
does not remedy such remission within 10 days of such failure, then the Issuer shall be 
required to exercise its rights to call the Warrants from each Holder pursuant to Condition 12. 

15. Taxation 

The Issuer is not liable for or otherwise obliged to pay, and the relevant Holder shall pay, any 
tax, duty, charges, withholding or other payment which may arise as a result of, or in 
cormection with the issue, ownership, transfer, exercise or enforcement of any Warrant, 


9 



1588 


including, without limitation, the delivery of any amount of Basket Shares. The Issuer shall 
have the right, but not the duty, to withhold or d^nct from any amount payable to the Holdw, 
such amount as is necessary (i) for the payment of any such taxes, duties, charges, 
withholdinp or other payments or (ii) for effecting reimbursement in accordance with the 
following sentence. The relevant Holder shall promptly reimburse the Issuer, if the Issuer is 
obliged to pay any tax, duty, charge, withholding or other payment referred to in this 
condition. 

16. Invalidity and Modification 

Should any of the provisions contained in these Conditions be or become invalid, the validity 
of the remaining provisions shall not be affected in any way. The Issuer will endeavour in 
good faith to replace the invalid or unenforceable provisions with valid provisions the 
economic effect of which comes as close as possible to that of the invalid or unenforceable 
provisions. 

The Issuer may modify the Conditions without the consent of the Holders for the purposes of 
curing any ambiguity or correcting or supplementing any provision contained herein in any 
manner which the Issuer may deem necessary or desirable provided that such modification is 
not materially prejudicial to the interests of the Holders. Notice of any such modification will 
be given to the Holders in accordance with Condition 20, but failure to give, or non-receipt ofr 
such notice will not affect the validi^ of such modification. 

17. Further Issues 

The Issuer may, from time to time without the consent of the Holders, create and issue furflier 
Warrants which form a single series with the Warrants. 

18. Substitution 

The Issuer may at any time, and from time to time, without the consent of the Holders, 
substitute for itself as obligor under the Warrants, any subsidiary or holding company of the 
Issuer or any subsidiary of such holding company which at the time of such substitution has 
the same credit rating as the Issuer (the “New Issuer”), provided that the New Issuer shall 
assume ail obligations that the Issuer owes to frie Holders under or in relation to the Warrants. 
If such substitution occurs, then any reference in these conditions to the Issuer shall be 
construed as a reference to the New Issuer. Any substitution will be promptly notified to frte 
Holder in accordance with these conditions. In connection with any exercise by the Issuer of 
the right of the Substitution, the Issuer shall not be obliged to have regard to any of the 
consequences suffered by individual Holders as a result of the exercise by the Issuer of the 
right of substitution, including consequences resulting fiom the Holders being for any purpose 
domiciled or resident in, or otherwise connected with, or subject to the jurisdictioh of any 
particular territoty. No Holder shall be entitled to claim from the Issuer any indemnification 
or repayment in respect of any consequence suffered by the Holder as a result of the exercise 
by the Issuer of the right of substitution. 

19. Governing Law 

The Warrants are governed by and construed in accordance with the laws of England. The 
Issuer hereby irrevocably agrees for the exclusive benefit of each Holder that the courts of 
England are to have jurisdiction to settle any disputes which may arise out of or in connection 
with the Warrante and that accordingly any suit, action or proceeding (together in this 
paragraph referred to as “Proceedings”) arising out of or in connection with the Warrants 
may be brought in such courts. Nothing in this paragraph shall limit the right of the bearer of 
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any Warrant to take Proceedings in any othw court of competent jurisdiction, whether 
concurrently or not 

20. Warrant Agent 

The Initial “Warrant Agent” is European American Investment Bank and its specified office 
is its head office at Suite 10 Lillengasse 1, 3”* Floor, A-lOlO, Vienna. 

The Issuer reserves the right at any time to vary or terminate the appointment of EAIB and to 
appoint other or additional Warrant Agents. Notice of any such termination or appointment 
and of any changes in die specified office of EAIB will be given to the Holders in accordance 
with these Conditions. 

EAIB is acting solely as agent of the Issuer and does not assume any obligation or duty to, or 
any relationship of agency or trust for or with, any Holder. 

21. Notices 

(a) To the Issuer 

Notice may be given to the Issuer by delivering the notice in writing to die Issuer at 19 
Motint Havelock, Douglas, Isle of Man or such other address as may notified to the 
Holders in accordance with these Conditions. 

(b) To the Holders 

Any notice to the Holders will be deemed to have been duly given to the Holders if the notice 
is given to EAIB for onward transmission to the Holders. Any such notice shall be deemed to 
have been given by the Issuer to the Holders on the date the notice is given to EAIB. 

22. Determinations of the Issuer 

All calculations, determinations or other decisions by the Issuer pursuant to these Conditions 
(including where a matter is to be decided by reference to the Issuer’s opinion) shall (save in 
the case of manifest error) be made in the Issuer’s sole and absolute discretion and shall be 
final and binding on the Holder. The Issuer shall not have any responsibility for any errors or 
omissions in the calculation and determination of the any payment due under Conditions 6 to 
12 arising from such errors or omissions. 


11 



1590 


SCHEDULE A 
Share Basket 


Stock 

Ticker 

Company 

No of Shares 
in Basket 

VRSN 

Verisign, Inc. 

100,000 

CMXT 

Conextent Systems, Inc. 

390,000 

CMGI 

CMGI, Inc. 

245,000 

ICGE 

Internet Capital Group, Inc. 

115,000 

CMRC 

Commerce One, Inc. 

300,000 

YHOO 

Yahoo! Inc. 

110,000 

CTXS 

Citrix Systems, Inc. 

400,000 

ATOM 

AtHome 

650,000 

DCLK 

Doubleclick Inc. 

330,000 
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SCHEDtJLEB 


THIS EXERCISE NOTICE SHAUL NOT BE EFSECTIVE 13NLESS THE 
APPROPRIATE CERTmCATlON AS TO NON-BENEFICIAL OWNERSHIP HAS 
ALSO BEEN DELIVERED WHERE REQUIRED 


Burgundy Limited 
Warrants 
In relation to 

a Basket of Shares of Companies in the US Technology Sector due 10 May 2005 


Exercise Notice for Warrants 

1 . Name of the Holder of the Warrants 
(if joint Holders, insert ail names) 

2. Address of die Holder 

(if joint Holders, insert the address of the first named Holder) 

3 . Number of Warrants being exercised 

4. Warrant Account Details 

The Holder irrevocably instructs EAIB to debit its account, on or before the Share 
Settlement Date, with the Number of Warrants specified in section 3 of this notice. 

5. Undertaking 

The Holder undertakes to pay all expenses, including, without limitation, any 
applicable stamp duty and or any other duties or taxes due in connection with the 
exercise by the Holder of the Warrants and the Holder irrevocably instructs EAIB (i) 
to debit the account specified in section 4 of this notice with an amount equal to the 
sum of any such expenses, duties or taxes and (ii) to pay such expenses, duties or 
taxes. 

6. Signature of the Holder 

(If joint Holder's, all Holder’s must sign) 

7. Date of this Notice 
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Dated 10 May, 2000 


Burgundy Limited 


US Call Warrants due 2005 


SUBSCRIPnON AGREEMENT 
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T HIS SUBSCRIPTION AGREEMENT (fte “Agreeraent”) is made on 10 May 2000, between: 

(1) Burgundy Limited (the "Issuer"); and 

(2) EA Investment Services Limited, a company organised under the laws of the Bridsh Virgin 
Isles (the "Company"). 

WHEREAS: 

The parties wish to record the arrangements between them for the issue by the Issuer of 1000 USD 

covered call warrants due 2005 (the “Warrants", which expression where the context so admits shall 

include the Global Warrant (as defined below) to be delivered in respect of them). 

IT IS AGREED as follows: 

1. ISSUE AND SUBSCRIPTION 

(a) Subject to the terms and conditions of this Agreement, the Issuer agrees to issue the 
Warrants on 10 May 2000 or on such later date as the Issuer and the Company may 
agree (the "Closing Date"). The Warrants will be subscribed for at a subscription 
price of US$57,863 per Warrant (the "Subscription Price"). 

(b) The Company hereby agrees to subscribe and pay for, or to procure subscriptions and 
payment for, the Warrants on the Closing Date at the Subscription Price subject to 
the terms of this Agreement. 

2. CLOSING 

(a) On the Qosing Date, the Issuer will issue and deliver to the Company or to its order 
a duly executed global warrant representing the Warrants (the "Global Warrant"). 

(b) Against such delivery the Company will pay or cause to be paid to the Issuer in 
immediately available funds the subscription monies for the Warrant (being the 
Subscription Price of the Warrant). 

(c) The Issuer hereby authorises and instructs such payment(s) to be credited to an 
account of the Issuer at the Con^any (the ‘Issuer Account”), which monies shall 
remain so credited until the expiry or exercise by holders of the Warrants (on a pro 
rata basis in the case of only some of the Warrants being exercised) or until the 
exercise of the Put Right in accordance with clause 6 below. 

3. UNDERTAKINGS BY THE ISSUER 

The Issuer undertakes with the Company as follows: 

(a) the Issuer will pay any stan^, issue, registration, documentary, transaction or other 
taxes and duties, including interest and penalties, payable on or in connection with 
the creation, issue and offering of the Warrants or the execution or delivery of this 
Agreement; and 
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(b) the Issuer will forthwith notify the Coirqtany if at any time prior to payment of the 
subscription monies to the Issuer on the Closing Date anything occurs which renders 
or may render untrue or incorrect in any respect any of the representations and 
warranties contained in clause 5 and will forthwith take such steps as the Company 
may reasonably require to remedy and/or publicise the fact 

4. REPRESENTATIONS AND WARRANTIES 

As a condition of the obligation of the Company to subscribe and pay for or procure 

subscriptions and payment for the 'Warrant, the Issuer represents and warrants to the 

Company that; 

(a) the Warrants are at the date of issue fully covered as a result of the Issuer holding, or 
having the unconditional right to call for, the Basket Shares (as defined in the Global 
Warrant); 

(b) it is duly incorporated and validly existing under the laws of the Isle of Man with full 
power and authority to own its assets and to conduct a business; 

(c) all necessary actions, authorisations, conditions and things (including, without 
limitation, any necessary filings, registrations and consents) required to be taken, 
given, fulfilled and done by or on behalf of the Issuer in the Isle of Man have been, or 
will be, taken, given, fulfilled and done in connection with the issue of the Warrants 
on or before the Closing Date; 

(d) no consent, approval, authorisation, licence or qualification of or with any court or 
governmental agency or body is required and no other action or thing is required to 
be taken, fulfilled or done in relation to this paragraph 4(d) which has not been taken, 
fulfilled or done on or prior to the date hereof by the Issuer for the execution and 
delivery of the Agreement and the issue and distribution of the Warrants and the 
performance of the terms of the Warrants; 

(e) the matters referred to in paragraph 4(d) above do not and will not: 

(i) infringe, conflict with or result in a breach of any of the terms or provisions 
of, or constitute a default under, the documents constituting the Issuer, or any 
indenture, trust deed, mortgage or other agreement or instrument to which 
the Issuer or any of its subsidiaries is a party or by which it or any of its 
properties is bound; or 

(ii) conflict with any existing applicable law, rule, regulation, judgment, order or 
decree of any government, governmental body, administrative agency or 
court, domestic or foreign, having jurisdiction over the Issuer, any such 
subsidiary or any of its properties. 

(f) this Agreement has been duly authorised, executed and delivered by the Issuer and 
constimtes valid and legally binding obligations of the Issuer enforceable in 
accordance with their respective terms subject to the laws of bankruptcy and other 
laws affecting the rights of creditors generally; 
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(g) the Warrants have been duly authorised by the Issuer and, when duly executed, 
authenticated and issued will constitute valid and legally binding obligations of the 
Issuer enforceable in accordance with their respective terms subject to the laws of 
bankruptcy and other laws affecting the rights of creditors generally; 

(h) there are no pending actions, suits or proceedings against or affecting the Issuer or 
any of its subsidiaries or any of its properties which, if determined adversely to the 
Issuer or any such subsidiary, would individually or in the aggregate have a material 
adverse effect on the condition (financial or other), prospects, results of operations or 
general affairs of the Issuer or on the ability of the Issuer to perform its obligations 
under this Agreement or the Warrants rar which are otherwise material in the context 
of the issue of the Warrant and, to the best of the Issuer’s knowledge, no such actions, 
suits or proceedings are threatened or contemplated; 

(i) no stamp or other duty is assessable or payable in, and no withholding or deduction 
for any taxes, duties, assessments or governmental charges of whatever nature is 
imposed or made for or on account of any income, registration, transfer or turnover 
taxes, customs or other duties or taxes of any kind, levied, collected, withheld or 
assessed by or within, the Isle of Man in connection with the authorisation, execution 
or delivery of this Agreement or with the authorisation, execution, issue, sale or 
delivery of the Warrants; 

(j) no event has occurred or circumstance arisen which, had the Warrant been issued, 
might (or with the giving of notice and/or the lapse of time and/or the fulfilment of 
any other requirement might) constitute an "Event of Default" as defined in the terms 
and conditions of the Warrants; 

(k) that neither the Issuer, its affiliates nor any persons acting on its behalf has made or 
will make offers or sales of securities under circumstances that would require the 
registration of the Warrants under the United States Securities Act of 1933. 

5. CONDITIONS PRECEDENT 

This Agreement and the obligations of the Company are conditional upon: 

(a) there having been, as at the Closing Date, no adverse change which is material in the 
context of the issue of the Warrants, in the financial or other condition of the Issuer, 
nor any breach of, nor any event rendering untrue, misleading or incorrect in any 
material respect, any of the warranties of the Issuer contained herein, nor any breach 
by the Issuer of any of its obligations hereunder, 

(b) the Issuer holding, or having the unconditional right to call for the Basket of Shares 
(as defined in the Global Warrant) on the Closing Date. 

6. PUT RIGHT 

(a) If at any time prior to the expiry of the Warrants, the Issuer no longer holds, or no 
longer has the right to call for tte Basket of Basket Shares, then the Company shall 
have the right (the “Put Right”) to put back to the Issuer all or any Warrants then 
outstanding which at such time it continues to hold for its own account 
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(b) In the event that the Company exercises the Put Right in accordance with clause 6(a), 
then it shall deliver to the Issuer the Warrants in respect of which such tight is 
exercised and shall, if appropriate, amend the Global Warrant accordingly. 

(c) In exchange for the delivery of such Warrants to the Issuer, the Issuer shall be liable 
to pay to the Corr^any an amount per Warrant equal to the Subscription Price pins 
interest thereon for the period comnrencing on the Closing Date and ending on the 
date of delivery by the Bank at a rate equal to the rate of interest payable on the 
Issuer Account, which payment shall be satisfied and discharged by the Company 
debiting the Issuer Account by the appropriate amount 

7. INDEMNITY 

The Issuer agrees to indemnify and hold harmless the Company and its respective directors, 
officers, crrgrloyees (each an "Indemnified Person") from and against any and all losses, 
claims, damages, liabilities, judgements and expenses (including, but not lirmted to, legal 
costs and expenses) which it may incirr, or which may be made against it caused by or arising 
out of any breach or alleged breach of any of the representations, warranties, undertakings or 
agreements contained in, or any certificate issued by the Issuer pursuant to, this Agreement 
The amount paid or payable by an Indemnified Person as a result of such losses, claims, 
damages, liabilities, judgments or expenses shall include any legal or other expense incurred 
by such Indetimified Person in coimection with investigating or defending such claint 

8. TERMINATION 

The Company may by notice given at any time prior to payment of the subscription monies 
for the Warrants to the Issuer terminate this Agreement if: 

(a) any of the representations and warranties contained in clause 4 shall have been 
untrue in any material respect at the time of making thereof or shall subsequently 
have become untrue in any materia! respect or in the event of failure to perform any 
of the Issuer’s undertakings or agreements in this Agreement; or 

(b) on the Closing Date any of the conditions specified in clause 5 has not been satisfied 
or waived by the Company; or 

(c) in the opinion of the Company, there shall have been since the date hereof, any 
change, or any development involving a prospective change, in national or 
intemafional monetary, financial, political or economic conditions or currency 
exchange rates or foreign exchange controls such as would in the view of the 
Conqtany be likely to prejudice materially the success of the offering and distribution 
of the Warrant or dealings in the Warrant in the secondary market 

(2) Upon such notice being given, the parties hereto shall be released and discharged from then- 
obligations hereunder. 

9. GOVERNING LAW AND JURISDICTION 

(1) This Agreement is governed by, and shall be construed in accordance with English law. 
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(2) The Issuer hereby agrees for the benefit of the Company that the courts of England are to 
have jurisdiction to settle any disputes which may arise out of or in connection with this 
Agreement and that accordingly any suit, action or proceedings arising out of or in 
connection with this Agreement may be brought in such courts. 


IN WITNESS whereof this Agreement has been entered into on the date hereinbefore stated. 
Burgundy Limited 

By.CXSL-c^c_ 

■pitix-cTon^ 


EA Investment Services Limited 



By: Fay Roberts, Director 
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Burgundy Limited 
19 Mount Havelock, 
Douglas, 

Isle of Mas 
IM12QG 

DearSiia, 


BA Investm^t Services Limited 
C/o Chco Building 
Wicldiams Cay 
PO Box 662 
Road Town, Tortola 
British Virgin Islands 


Dated effective the 6* day of June 2000 


We refer to die 1000 covered call warrants issued by Burgundy Limited on 10 2000 relating to a basket of 

shares in various US technology companies (the “Warrants”)) all of which were subscribed for by EA 
Investments Limited pursuant to the terms of a subscription agreement of the same date (the “Subscription 
Agreemenf *). We also refer to die sale by Burgundy Limited of the Basket Shares to Jackstones Limited, wiiich 
we believe took place on 5 June 2000 (the “Sale Date”). 

Capitalised terms not otherwise derined in this letter shall bear the same meanings given to them in die 
Subscription Agreement and/or in the Global Warrant 

The purpose of this letter is to confirm that 


(a) on the understanding that the Warrants are now uncovered as a result of such sale to Jackstones Limited, 
we have immediately exercised our Put Right widi respect to all of the Warrants outstanding (all of 
which continue to be held by EA Investments Limited as of today^s date); and 

(b) the Issuer Account as of today’s date is credited witii $57,863,000 (being the sum of the subscription 
monies for the Warrants) together with $303,780.75 accrued interest (giving a total credit balance of 
$58,166,780.75). 

In the exercise of the Put Right, we hereby deliver all of the Warrants to you and relinquish in full any future 
entitlement with respect thereto and, in accordance vdth clause 6(c) of the Subscription Agreement, shdl 
forthwidi treat the payment by you for such Warrants as having been satisfied by us debiting in full the total 
amount currently standing to the credit of the Issuer Account (including accrued Interest). 


This letter shall be governed by and construed in accordance with ^iglish law. 

Please indicate your acceptance of the above by siting and returning to us a copy of tiiis letter enclosed for that 
purpose. 

Yours sincerely. 




For and on behalf of EA Investment Services Limited 


Acc< 





For and on behalf of Burgundy Limited 
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THE WARRANTS REPRESENTED BY THIS GLOBAL WARRANT CTHE “WARRANTS’) HAVE NOT BEEN 
REGISTHIED AND WILL NOT BE REGISTERED UNDER THE UNITED STATES SECURinES ACT OF 1933. AS 
AMENlgP (THE “SECURITIES ACT). AND TRADING IN THE WARRANTS HAS NOT BEEN APPR OVED BY THE 
UNITH) STATES CCSHMODITY FUTURES TRADING CXIMMISON (THE “CFTC“) UNDER THE UNTIED STATES 
CXIMMODITY EXCHANGE ACT (THE "COMMODITY EXCHANGE ACT). THE WARRANTS, OR INTERESTS 
THEREIN, MAY NOT AT ANY TIME BE OFFERED. SOLD, RESOLD. TRAIffiD OR MLIVERED, DIRECTLY OR 
INDIRKHLY, IN THE UNITED STATES OF AMERKA (NCLUDINa THE STATES AND THE DIStRICT OF 
COLUMBIAX ns TERRITORIES. ITS POSSESSIONS AND OTHER AREAS SUBJECT TO IIS JURISDICTION 
fUNTTED STATES") OR DIRKTO-Y OR INDIRECrLY OFFERED, SCRD. RESOLD, TRADED OR DELIVERED TO, OR 
FOR THE ACCOUNT OR BENEFIT OF ANY PERSCRI (VS. PERSON") WHO IS ffl AN DTOIVIDUAL WHO IS A 
CmZEN OR RESroBJT OF THE UNITED STATES; OR (ID A (TORPORATTON, PARTNERSHIP OR OTHi® BITITY 
ORGANISED m OR UNDER THE LAWS OF THE UNITED STATES OR ANY PCSJTTCM, SUBDIVISION THEREOF OR 
WHICH HAS ns PRlNCaPAL PLACE OF BUSINESS IN THE UNITED STATES; OR (UD ANY ESTATE OR TRUST 
WHICH IS SUBJECT TO UNTIED STATES FEE®RAL INCOME TAXATION REGARDLESS OF THE SOURCE OF ITS 
INCXJME: OR (IV) ANY TRUST IF A COURT WITHIN THE UNITED STATES IS ABLE TO EXERCISE reiMARY 
SUPERVISION OVER THE AD»fflNISTRATIC»I OF THE TRUST AND IF ONE OR MORE UNTIED STATES TRUSTEES 
HAVE THE AUTHORITY TO CXJNTROL ALL SUBSTANTIAL DECISIONS OF THE TRUST; OR (V) A PENSION PLAN 
FOR THE EMPLOYEES, OFFICERS OR PRINCIPALS OF A CCHtPORATTON, PARTNERSHIP OR OTHER ENTITY 
DESCRIBED IN (B) ABOVE; C» (VI) ANY ENTITY ORGANISED PRINCIPALLY FOR PASSIVE DIVESTMENT, TEN 
PER CENT OR MORE OF THE BENEFICIAL INTERESTS IN WHICH ARE HELD BY PERSONS DESCRIBED IN (D 
THROUGH (V) ABOVE IF SUCH ENTITY WAS FOIUMED PRJNCIPAILY FOR THE PURPOSE OF RTVESTMENT BY 
SUCH PERSONS Dl A (XIMMODTTY POOL THE OPERATOR OF WHI(3B B EXEMPT FROM CHITAIN 
REQUIREMENTS FROM PART 4 OF THE CTFC’S REGULATIONS BY VIRTUE OF ITS PARTICIPANTS BEING NON- 
U.S. PERSONS; OR (VU) ANY OTHER "U-SRERSON" AS SUCH TERM MAY BE DEFINED IN REGULATIONS UNDER 
THE SECURITIES ACT OR IN REGULATIONS ADOPTED UNDER THE COMMODITY EXCHANC® ACT. IN 
ADDITION m THE ABSENCE OF RELIEF FROM THE CTFC; OFFERS, SALES, RE.SALES, TRADES C» DEUVERIES 
OT WARRANTS, OR INTERESTS THEREIN. DIRECTLY OR INDKECILY IN THE UNTIED ST ATES O R TO, OR FOR 
THE ACCOUNT OR BENEFIT OF US. PERSONS MAY CONSTITUTE A VIOLATION OF UNTIED STATES LAW 
<30VERN1NG COMMODITIES TRADING, CONSEQUENTLY. ANY OFFER, SALE, RESALE, TRADE OR DELIVERY 
MADE, DIRECTLY OR INDIRECTLY, WITHIN THE UNITED STATES OR TO. OR FOR THE ACCOUNT OR BENEFIT 
OF A US. PERSON WILL NOT BE RECOGNISED. 

PLATINUM TRADING PARTNERS, LLC 
(the “IssueO 

GLOBAL CALL WARRANT 
In relation to a 

Basket of Shares of Companies in the tJS Technology Sector due 29 November 2005 


This global warrant (the “Global Warrant”) represents a duly authorised issue of 1000 
warrants (the “Warrants" and each one a “Warrant”) in lelation to a Basket of Shares of 
0>mpanies in the US Technology Sector due 29 November 2005. The Global Warrant is 
subject to the attached terms and conditions (die “Conditions”). 


The Global Warrant shall be governed by and construed in accordance with English law. 


In witness whereof this Global Warrant has been executed by Platinum Trading Partners, 
LLC as a deed poll and delivered on the day and year first below written. 


Dated 29 November 2000 



Name: . 

Address; flArC' 

oOlH 7lVl_ 


1 
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TERMS AND CONDITIONS OF WARRANTS 
1. Definitions 
In these conditions: 

“Announcement Date” mems (i) in respect of a Nationalisation, the date of the first public 
announcement of a firm intention to nationalise (whether or not amended or on flie terms 
originally announced) that leads to the Nationalisation and (ii) in respect of an Insolvency, the 
date of die first public announcement of the institution of a proceeding or presentation of a 
petition or passing of a resolution (or other analogous procedure in any jurisdiction) that leads 
to the Insolvency, in each case as determined by the Issuer. 

“Basket” means, with respect to a Warrant, a basket of riiares comprising the Basket Shares 
specified in Schedule A hereto. 

“Basket Share” means any share that is for the time being comprised in the Basket 

“Share Exchange” means, wifii respect to a Basket Share, NASDAQ, or such otiher stock 
exchange as the Issuer shall determine to be the principal stock exchange on which a Basket 
Share is listed or traded. 

“Delivery Disruption” means, in the opinion of the Issuer, the &i]ure of the Issuer to deliver 
on the Shares Settlement Date the requisite number of Basket Shares that is due solely to 
illiquidity in the market for such Basket Shares. 

“EAIB” means European American Investment Bank, a financial institution organised under 
the laws of Austria. 

“Exchange Notice” means a notice substantially in the form of the Exercise Notice as set out 
in Schedule A to these Conditions. 

“Exercise Price” means USD $83,698 per Warrant, less an amount (if any) equal to the net 
amount of any dividends payable on the Share Entitlement which are reflected by a change 
fiom cum dividend quotation to ex dividend quotation of the Basket Shares on the relevant 
Share Exchange(s) on any day falling after the Trade Date and on or before the Exercise Date. 

“Exercise Date” means 29 November 2005. 

"USD” means lawful currency of the United States of America. 

“Insolvency” means that by reason of file voluntary or involuntary liquidation, bankruptcy or 
insolvency of or any analogous proceeding affecting the issuer of the Baricet Shares are 
requited to be transferred to a trustee, liquidator or other similar official, or (if holders of fire 
Basket Shares become legally prohibited fiom transferring them. 

“Merger Date" means, in respect of a Merger Event, the date upon which all holders of the 
necessary number of Basket Shares to constitute a Merger Event (oth» than, in the case of a 
take-over offer. Basket Shares owned or controlled by the ofieror) have agreed to or have 
irrevocably become obliged to transfer their Basket Shares. 

“Merger Event” means, in respect of the Basket Shares, any (i) reclassification or change of 
such Basket Shares ttiat results in a transfer of or an irrevocable commitment to transfer all 
such Basket Shares outstanding: (ii) consolidation, amalgamation or merger of the issuer of 
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the Basket Shares with or into another entity (o^ror flian a consolidation, amalgamation or 
merger in which the issuer of the Basket Shares is the continuing mtity and which does not 
result in any such reclassification or change of all such Basket Shares outstanding): (iii) 
other take-ov« offer for such Basket Shares that result in a transfer of or an iirevocahle 
commitment to transfer aU such Badcet Shares (other than such Basket Shares owned or 
controlled hy the offeror), in each case if the Merger Date is on or before the Expiration Date. 

“Merger Event Setflement Amonnt” means an amount as determined hy flie Issuer which 
shall sedc to preserve for flie Holdei(s) (as defined undra' Clause 2) the economic equivalent 
of any payment or delivery (assiuning satisfaction of each applicable condition precedent) to 
whidi the Holder(s) would have been entitled under the Wartant(s) after the date but for the 
occurrence of flie Merger Event. 

“Naflonalisation” means, with respect to any of the Basket Shares, all the Basket Shares or 
all flie assets or substantially all the assets of the issuer of the Basket Shares are nationalised, 
expropriated or are otherwise required to be transferred to any governmental agency, 
authority or entity. 

“Nationalisatioii/Insolvency Setflement Amounf’ means an amount determined by the 
Issuer which shaU seek to preserve for the Holders(s) the economic equivalent of any 
payment or delivery (assuming satis&ction of each ^plicable condition precedent) to which 
the Holder(s) would have been entitled under the Warrant (s) after that date but for flie 
occurrence of the Nationalisation or Insolvency (as the case may be). 

“New Shares” means shares (whether of the offeror or a third party). 

“Other Consideration” means cash and/or any securities (other than New Shares) or assets 
(whether of the offeror or a third patty). 

“Potential Adjustment Event” means, with respect to any of the Basket Shares: 

(a) a subdivision, consolidation or reclassification of the Basket Shares (unless a 
Merger Event), or a free distribution or dividend of any such Basket Shares to 
existing holders by way of a bonus, capitalisation or similar issue; 

(b) a distribution or dividend to existing holders of the Basket Shares of (i) such 
Basket Shares, or (ii) other share capital or securities granting the ri^t to 
payment of dividends and/or flie proceeds of liquidation of the issuer of flie 
Basket Shares equally or proportionately with such payments to holders of 
such Basket Shares, or (iii) any other type of securities, rights or warrants or 
other assets, in any case for payment (cash or other) at less than the 
prevailing market price as determined by the Issuer, 

(c) an extraordinary dividend; 

(d) a call by the issuer of the Basket Shares whether out of profits or capital and 
wheflier the consideration for such repurchase is cash, securities or otherwise; 
or 

(e) any other similm- event that may have a diluting or concentrative effect on the 
theoretical value of the Basket Shares. 

“Settlement Business Day” means a day (ottier than Saturday or Sunday) on udiich eadi (i) 
banks in New York and the relevant Settlement System are open for business. 
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“Setflement Disrnption” means, in flie opinion of the Issuer, any circumstance beyond the 
control of the Issuer as a result of which the relevant Settlement System cannot clear die 
transfer of the appropriate number of Basket SbarK. 

“Settlement System” means, with respect to Basket Shares, the system through which such 
shares are customarily settled or any successor to such reqiective settlements systems. If the 
relevant settlement system ceases to settle die Basket Shares, the Issuer will, in its sole 
discretion, determine another manner of setdement of such Ba^et Shares. 

“Share Entitlement” means one Basket of Shares per W arrant 

“Share Settlement Date” means, subject to Condition 6, the fifth Setdement Business Day 
after the Exercise Date. 

“Issue Date” means 29 November 2000. 

2. Form and Transfer 

The Warrants will at all times be represented by a Global Warrant which will not itself be 
transferable and which will be deposited with the EAIB. Definitive warrants will not be 
issued. 

Notwithstanding any notice to the contrary, the person for the time being appearing in the 
books of EAIB as the holder of a Warrant shall, for all purposes, be treated by the Issuer and 
all other persons as the person wbo is fiom time to time endtied to exercise the Warrants, 
being the person who is recorded in the books of EAIB as the holder thereof (the “Holder” 
and, collectively, the “Holders”). 

All transactions involving the Warrants (including transfers), in the open madret cn otherwise, 
must be affected through an account at, and in accordance with any applicable rules and 
procedures of EAIB. Title to each Warrant will pass upon registration of the transfer in the 
books of the relevant Clearing System. The minimum trading lot fi>r the Warrants is one 
Warrant and multiples of one Warrant thereafter. 

3. Status 

The Warrants (i) constitute unsecured and unsubordinated obligations of the Issuer, (ii) rank 
equally among themselves and (iii) at die date die Warrants were issued rank equally with all 
ofeer present and future unsecured and unsubordinated obligations of the Issuot, other than 
obligations preferred by law. The underlying assets do not constitute obligations of the Issuer 
and the issue of Warrants shall not result in any rights or obligations arising on the Holdo; or 
the Issuer in respect of such underiying assets. Neither the Issuer nor the Holder is obliged 
(but it may) to purchase, hold or deliver (other than m accordance with these Conditions) any 
underlying assets. 

The Warrants are not secured by any of the Basket Shares or any other securities. 

4. Exercise Rights 

(a) Exercise Rights 

Bach Warrant will, when duly exercised in accordance with the terms and conditions set out 
below, oitide the Holder to purchase fi’om the Issuer die Basket in consideration of the 
payment of tiie Exercise Price. 
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(b) Issuer's Obligations 

In no event shall the Issuer have any liability for indirect, incidental or consequential damages 
(whether or not it has been advised of the possibility of such damages). 

The exercise and settlement of the Warrants is subject to all applicable fiscal and other laws, 
regulations and practices in force on and following the Exercise Date and/or tire Share 
Settlonent Date. 

The Issuer shall not incur any liability whatsoever if, after using its reasonable efforts, it is 
unable to effect the transactions contenqrlated as a result of any such laws, regulations or 
practices. 

(c) Prescription 

If an Exercise Notice for a Warrant has not been duly completed and delivered in accordance 
with the provisions of Condition S set out below, by 10:00am (London time) on the 
Expiration Date, than that Warrant shall become void. 

5. Exercise Procedure 

(a) Exercise Notice 

Subject to the exercise by the Issuer of the Issuer Call Eight in accordance with Condition 12, 
or the to prior cancellation by the Issuer in accordance witii the provisions of Condition 13, 
foe Warrants may be exercised on the Exercise Date by the Holder delivering a duly 
completed Exercise Notice to EAIB on or before 12.00am (London time) on such day. Any 
Exercise Notice delivered after 12.00am on the Exercise Date shall be void and of no effect 

The Exercise Notice shall be in substantially foe form set out in Schedule B hereto. 

(b) Verification 

Upon receiving an Exercise Notice, EAIB, shall verify that foe person exercising foe Warrants 
specified in foe Exercise Notice is foe Holder of those Warrants according to its books. 
Subject to such verification, EAIB will confirm to the Issuer the number of Warrants being 
exodsed. 

If foe number of Warrants being exercised specified in foe Exercise Notice exceeds the 
number of Warrants in tire warrant account specified in foe relevant Exercise Notice, foe 
Exercise Notice will be deemed to be null and void and EAIB, will notify foe Issuer 
accordingly. If foe number of Warrants being exercised specified in foe Exercise specified in 
foe Exercise Notice does not exceed foe number of Warrants in EAIB’s account specified in 
foe relevant Exercise Notice, then EAIB, will, on or befijre foe Share Settlement Date, debit 
foe account of foe relevant Holder with the Warrants being exercised. 

The Issuer will notify Holders as soon as reasonably practicable after it becomes aware of any 
Exercise Notice being invalid. 

(c) Settlement 

If a Warrant has been duly exercised in accordance with these conditions then on the Share 
Settlement Date foe relevant Holder shall pay to foe Issun foe Exercise Price and the Issuer 
shall transfer to foe relevant Holder foe Sh^ Entitlement 
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Such paymrat and such delivery will be made throu^ flie appropriate Settlement System at 
flte account or by reference to an identificatioD code notified to the Holders by the 'Warrant 
Agent, in fee case of fee Issuer, and, in fee case of fee Holders, as set out in fee Exercise 
Notice, on a delivery against payments basis (wherever possible through relevant Settlement 
System). 

(d) Effect of Exercise 

Unless fee exercise is determined to be improper, (i) fee delivery of an Exercise Notice in 
relation to a Warrant shall constitute an irrevoc^le election and undertaking by fee Holder to 
exercise that Warrant and (ii) after delivery of fee Exercise Notice fee relevant Holder may 
not transfer either legal or beneficial ownemhip o{ or otherwise deal with, fee Warrants being 
exercised. Notwithstanding this, if following the delivery of an Exercise Notice, any Holder 
does transfer or attempt to transfer fee Warrants referred to in fee Exercise Notice (fee 
“Exercised Warrants”), then fee Holder will be liable to fee Issuer for any losses, teasonfele 
costs and expenses suffered or incurred by fee Issuer including those suffered as result of fee 
Issuer terminating any related hedging arrangements as a result of receiving fee relevant 
Exercise Notice and subsequently (i) entering into replacement hedging arrangements in 
respect of fee Exercised Warrants or (ii) paying any amount in relation to fee Exercised 
Warrants either wife or wifeout having entered into replacement hedging arrangements. 

(e) Expenses 

A Holdra- exercising a Warrant shall pay (i) all expenses including, wifeout limitation, all 
stamp, issue, registration, securities transfer or other s imil ar taxes or duties (“expenses”), if 
any, payable in connection wife fee issue and/or exercise of fee Warrants, (ii) all eiqtenses 
involved in delivering fee Exercise Notice. 

(Q Determinations 

Any determination as to whether a Warrant has been properly exercised shall be made by fee 
Issuer and shall be conclusive and binding on the Holder of that Warrant Any attempt to 
exercise a Warrant that is determined to be improper shall be null and void and a further 
attempt wiU be determined in relation to when fee subsequent Exercise Notice is delivered. 
The Issuer and EAIB will endeavour to notify fee Holder of an itrqtroperly exercised Warrant 
of fee improper exercise as soon as possible upon becoming aware of such improper exercise. 
In fee absence of negligence or wilful misconduct, fee Issuer or EAIB, will not be liable to 
any person for any action taken or omitted to be taken by it in coimection with fee notification 
or detomination of an improper exercise. The Issuer will not under any circumstances be 
liable for any acts or defeults of EAIB in relation to fee performance of feeir duties in relation 
to the Warrants. 


(g) Global Warrant 

'When a Warrant is exercised, fee Issuer will advise EAIB, and EAIB will note fee exercise on 
fee Global Warrant and fee number of Warrants represented by such Global Warrant shall be 
reduced by fee cancellation of the Warrants exercised. 

6. Settlement Disruption 

If in fee opinion of fee Issuer feere is a Settlement Disruption in relation to the Basket Shares 
wfaidi prevents delivery of such Basket Shares on fee original Share Settlement Date, fee 
Share Settlranent Date will be ftie first succeeding day on which feere is no Settlement 
Disruption provided always ftiat, if Settlement Disruption prevents settlement on each of the 
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10 Settlement Business Days immediately following 0»e original Share Settlement Date, (0 if 
such Basket Shares can be delivered in any other c<»nmercially reasonable manner, then the 
Share Settlement Date will be die first day on which settlement of a sale of Basket Shares 
executed on fiiat 10*' Settlement Business Day customarily would take place using such ofiier 
commercially reasonable manner of delivery, and (ii) if such Shares cannot be delivered in 
any other commercially reasonable manner, then the Share Settlement Date will be postponed 
until delivery can be effected through the relevant Settlement System or in any other 
commercially reasonable manner. 

7. Delivery Disruption 

If in the opinion of the Issuer there is a Delivery Dismption in relation to the Basket Shares 
and the Issuor has notified the relevant Holder(s) within one Settlement System Business Day 
following the Exercise Date to that effect, then the Issuer may: 

(a) determine the obligation of the Holder(s) and/or the Issuer to deliver such Basket 
Shares and the Issuer will pay an amount as it determines shall seek to presmre for 
fire Holdet(s) fire economic equivalent of the relevant receipt or delivery, as the case 
may be, (assuming satis&ction of each ^lirmble conditimi precedoit) to which the 
Holdet(s) would have been entitled imdn the WatTant(s) after that date but for the 
occurrence of such Delivery Disruption, in which event ft»c entitlements of the 
respective exercising Holder(s) to deliver or receive (as ftie case may be) such Basket 
Shares pursuant to such exercise shall cease and the Issuer’s obligations under the 
Watrant(s) shall be satisfied in full upon payment of such amount; or 

(b) determine that the Issuer shall deliver on the Share Settlement Date such number of 
Basket Shares as it can deliver on that date and that fire Issuer shall pay an amount 
vdiidi it determines shall seek to preserve for the Holdet(s) the economic equivalent 
of the delivery or receipt (as the case may be) of the remainder of fire Basket Shares 
(assuming satisfaction of each tqtplicable condition precedent) to which the Holdet(s) 
would have been entitled under toe Warrant(s) after that date but for toe occurrence 
of such Delivery Disruption, in which event toe entitlements of toe respective 
exercising Holder(s) to deliver or receive (as toe case may be) such Basket Shares 
pursuant to such exercise shall cease and toe Issuer’s obligations under toe Warrant(s) 
shall be satisfied in full upon payment of such amount 

8. Adjustment 

Hie Issuer shall determine utoether or not at any time a Potential Adjustment Event has 
occuned in relation to toe Basket Shares and where it determines that such an event has 
occurred, toe Issuer vrill determine sriietber such Potential Adjustmoit Event has a diluting or 
concentrative effect on toe . theoretical value of toe Basket Shares and, if so, will make such 
adjustment as it considers appropriate, if any, to the Conditions (including adjusting the Share 
Exerrnse Price and/or the Sh^ Entitlement, whirto the Issuer determines to be apprc^riate to 
account for that diluting or concentrative effect and determine toe effective date(s) of such 
adjustments). 

9. Merger Event 

If in the opinion of toe Issuer, a Merger Event has occurred in relation to the Basket Shares, 
toen the Issun may: 

(a) make such adjustment as it considers appropriate, if any, to the Conditions (including 
adjusting toe Share Exercise Price and/or toe Share Entitlement), to account for such 
Merger Event and determine toe effective date(s) of such adjustments); or 
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(b) deteimine tliat the Waixuits shall be temusated, in tdiich case the Wanants shall 
cease to be exercisable as of the Merger Date, (or in the case of any Warrants wdiidi 
have been exercised but remain unsettled, die entidements of the respective 
exercising Holder(s) to sell the Basket Shares pursuant to such exercise shall cease) 
and die Issuer’s obligations under the Warrants shall be satisfied in full upon payment 
of the Merger Event Setdement Amount 

10. Nadonalisation or Insolvency 

IC in the (pinion of the Issuer, a Nationalisation or an Insolvency has occurred in relation to 
any of the Basket Shares, then the Issuer may: 

(a) make such adjustment as it considers appropriate, if any, to the Conditions (including 
adjusting the Basket of Basket Shares, Exercise Price and/or the Share Entitlement), 
which die Issuer determines to be appropriate to account for such Nationalisation 
and/or Insolvency (as the case may ^) and deteimine the effective date(s) of such 
ac^ustmentfs); or 

(b) determine diat the Warrants shall be terminated, in which case the Wanants shall 
cease to be exacisable as of the Aimouncement Date, (or in the case of the Warrants 
which have been exercised but remain unsetded, the entidements of the respective 
exercising Holder(s) to sell Basket Shares pursuant to such exercise shall cease) and 
die Issuer’s obligations under the Warrants shall be satisfied in full upon payment of 
die Nationalisation/Insolvency Setdement Amount 

11. Illegality and Force Majeure 

The Issuer shall have the right to terminate its obligations under the Warrants if it determines 
diat it is or will become unlawful or impractical for it to carry out all or any of its obligations 
under die Warrants for any reason including, without limitation, as a result of compliance 
widi any applicable present or future law, rule, regulation, judgement, order or directive or 
with any requirement or request of any governmental, administrative, legislative or judicial 
authority or power. In such circumstances, the Issuer shall, if and to fte extent permitted by 
applicable law, pay to each Holder in respect of each Warrant held by him an amount 
determined by the Issuer as representing the &ir maricet value of such Warrant immediately 
prior to sudi termination (ignoring such illegality or impracticality), less the cost to die Issuer 
of or the loss realised by die Issuer on, unwinding any underlying related hedge 
arrangements, all as determined by the Issuer. 

12. Issuer Call Right 

The Issuer diall have the right (but not the obligation) to call for all (but not some only) of the 
Warrants outstanding at any time during the period commencing on the Issue Date and ending 
on the date falling 270 days thereafter upon giving no less than 10 (ten) days prior written 
notice to the Holders in accordance with Condition 20(b) stating the date (the “Call Date’^ 
iqion whidb the call of Warrants is to be made. On the Call Date, the Issuer shall credit to the 
account of each Holder (as such account(s) are notified to it by the Holders for such purpose) 
an amount equal to the Call Price per Warrant owned by the relevant Holder and upon such 
payment that Holder’s Warrants shil be cancelled and be of no finther effect 

For the purpose of the foregoing, tire “Call Price” shall be an amount equal to the greater of 
(a) the subscription price for each Warrant (the “Subscription Price”) plus interest fliereon for 
the period conunencing on the Issue Date and ending on the Call Date (both dates inclusive) 
at a rate equal to the rate of interest at which the Issuer deposited money, or would have been 
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able to d^osit motley, during entirely of diat period and (b) the Subscription Price plus SO per 
cent of the positive intrinsic value of each Warrant (if any) as at the Call Date. 

13. Purchase and Cancellation 

The Issuer or any of its affiliates may at any time purchase one or more of the Wanartts at any 
price in die open market, by tender, by private treaty or otherwise. If a Wanant is purchased 
by the Issuer or its afiBIiate it may be cancelled, held or re-sold or otherwise dealt with. No 
Warrant that has been exercised or purchased and cancelled may be re-issued. 

14. Faflnre to Cover 

For so long as the Warrants remain outstanding, the Issuer hereby undertakes: 

(a) to hold as beneficial owner aU of the shares comprised in fire Basket or 
otherwise to have enforceable rights to receive on demand delivery of such shares; 
and 

(b) not to accept, assume or undertake any liability relating to any or all of the 
shares comprised in the Basket (whether conditional or unconditional, present or 
future) inso&r as any such liability would, if performed, inqiair otherwise limit the 
Issuer’s ability to satisfy its obligations wifii respect to flie Warrants 

provided that, if either (a) and (b) are at any time not satisfied by the Issuer, then the 
Issuer shall nevertheless be deemed to be in compliance with this undertaking if it 
also owns at that time readily realisable assets (tahidr, for these purposes, shaU 
include cash balances and listed securities) having an aggregate value of at least three 
times the amount that would be required to comply with (a) and (b) above (whethar in 
purchasing additional shares or unwinding any Utility). 

In the event that the Issuer 6ils to maintain its undertaking under Condition 14.1 above, and 
does not remedy such remission within 10 days of such &ilure, then the Issuer shall be 
required to exercise its rights to call the Warrants fi-om each Holder pursuant to Condition 12. 

15. Taxation 

The Issuer is not liable for or otherwise obliged to pay, and the relevant Holder shall pay, any 
tax, duty, charges, withholding or other payment which may arise as a result of or in 
connection wifli the issue, ownership, transfer, exercise or enforcement of any Warrant, 
including, wifiiout limitation, the delivery of any amount of Basket Shares. The Issuer shall 
have the ri^t, but not the duty, to withhold or deduct fiom any amount payable to the Holder, 
such amount as is necessary (i) for the payment of any such taxes, duties, charges, 
wifiiholdings or other payments or (ii) for effecting reimbursement in accordance with the 
following sentence. The relevant Holder shall promptly reimburse ttie Issuer, if the Issuer is 
obliged to pay any tax, duty, charge, withholding or other payment referred to in this 
condition. 

16. Invalidity and Modification 

Should any of the provisions contained in these Conditions be or become invalid, the validity 
of fire remaining provisions shall not be affected in any way. The Issuer will endeavour in 
g(X)d fidth to replace the invalid or unenforceable provisions with valid provisions the 
economic effect of which comes as close as possible to that of the invalid or unenforceable 
provisions. 
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Hie Issuer may modify the Conditions without the consent of the Holders for tiie purposes of 
curing any ambiguity or correcting or supplementing any provision contained herein in any 
maimer which the Issuer may deem necessary or desirable provided that such modification is 
not materially prejudicial to the interests of the Holders. Notice of any such modification will 
be given to the Holders in accordance with Condition 20, but bilure to give, or non-receq>t of 
such notice will not affect the validity of such modification. 

17. Farther Issues 

The Issuer may, fiom time to time witiiout tire consent of the Holders, create and issue further 
Warrants which form a single series with the Warrants. 

18. Substitution 

The Issuer may at any time, and firom time to time, without the consent of the Holders, 
substitute for itself as obligor under the Warrants, any subsidiary or holding conpany of tiie 
Issuer or any subsidiary of such holding company which at the time of such substitution has 
the same credit rating as the Issuer (the “New Hsner”), provided that the New Issuer shall 
assume all obligations that tire Issuer owes to the Holders under or in relation to the Warrants. 
If such substitution occurs, then any reference in these conditions to the Issuer shall be 
construed as a reference to the New ^uer. Any substitution will be promptly notified to tire 
Holder in accordance witit these conditions, hr connection with any exercise by tire Issuer of 
the right of the Substitution, the Issuer shall not be obliged to have regard to any of the 
consequences suffered by individual Holders as a result of the exercise by the Issuer of tire 
tight of substitution, including consequences resulting fiom the Holders being for any purpose 
domiciled or resident in, or otherwise cormected with, or subject to tire jurisdiction of any 
particular territory. No Holder shall be entitled to claim fi'om the Issuer any indemtrification 
or repayment in respect of any consequence suffered by the Holder as a result of the exercise 
by the Issuer of the right of snbstitutioiL 

19. Governing Law 

The Warrants are governed by and corrstrued in accordance with the laws of England. The 
Issuer hereby irrevocably agrees for the exclusive benefit of each Holder that tire courts of 
England are to have jurisdiction to settle any disputes which may arise out of or in connection 
with the Warrants and that accordingly any suit, action or proceeding (together in this 
paragraph referred to as “Proceedings”) arising out of or in coimection witii tire Warrants 
may be brought in such courts. Notiiing in this paragraph shall linrit the ri^t of the bearer of 
any Warrant to take Proceedings in any otiier court of corrpetent jurisdiction, whether 
concurrently or not 

20. Warrant Agent 

The Initial “Warrant Agent” is European American Investment Bairk and its ^ecified office 
is its head office at Suite 10 lillengasse 1, 3"* Floor, A-lOlO, Vienna. 

The Issuer reserves the ri^t at any time to vary or tenrrinate the appointmrait of EAIB and to 
^point otiier or additional Warrant Agents. Notice of any such termination or ippointment 
and of any changes in the specified office of EAIB will be given to the Holders in accordance 
witii these Conditions. 

EAIB is acting solely as agent of the Issuer and does not assume any obligation or duty to, or 
any relationship of agency or trust for or witii, any Holder. 

21. Notices 
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(a) To the Issuer 

Notice may be given to flie Issuer by delivering the notice in writing to die Issuer at 19 Mount 
Havelock, Douglas, Isle of Man or such other address as may notified to die Hold^ in 
accordance with these Conditions. 

(b) To the Holders 

Any notice to the Holders will be deemed to have been duly given to the Holders if the notice 
is given to EAIB for onward transmission to the Holders. Any such notice shall be deemed to 
have been givm by the Issuer to the Holders on the date the notice is given to EAIB. 

22. Determinations of the Issuer 

All calculations, determinations or odier decisions by the Issuer pursuant to these Conditions 
(including where a matter is to be decided by reference to die Issuer’s opinion) riiall (save in 
toe case of manifest error) be made in toe Issuer’s sole and absolute dikretion and shall be 
final and binding on toe Holder. The Issuer shall not have any responsibility for any errors or 
omissions in toe calculation and determination of toe any payment due under Conditions 6 to 
12 arising fi'om such errors or omissions. 
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SCHEDULE A 
Share Basket 


Stock 

Ticker 

Company 

No of Shares 
in Basket 

AOL 

America On-Line 

200,000 

ecu 

Clear Channel 

150,000 

CNXT 

Conextent Systems 

325,000 

COMS 

3Com Corporation 

350,000 

DCLK 

Doubleclick Inc. 

250,000 

DELL 

Dell Computer 

400,000 

JDSU 

JDS Uniphase 

110,000 

INSP 

InfoSpace 

200,000 

LU 

Lucent Technology 

350,000 

QCOM 

QualComm 

75,000 

Total 


2^10,000 
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SCHEDULES 


THIS EXERCISE NOTICE SHALL NOT BE EFFECTIVE UNLESS THE 
APPROPRIATE CERTIFICATION AS TO NON-BENEFICIAL OWNERSHIP HAS 
ALSO BEEN DELIVERED WHERE REQUIRED 


Platinom Trading Partners, LLC 
Warrants 
In relation to 

a Basket of Shares of Companies in the US Technology Sector due 29 Novembo- 2005 


Exercise Notice for Warrants 

1. Name ofthe Holder of the Warrants 
(if joint Holders, insert all names) 

2. Address of the Holder 

(if joint Holders, insert the address of the first named Holder) 

3 . Number of W airants being exercised 

4. Warrant Account Details 

The Holder irrevocably instructs EAIB to debit its account, on or before the Share 
Settlement Date, with the Number of Warrants specifiied in section 3 of this notice. 

5. Undertaking 

The Holder undertakes to pay all expenses, including, without limitation, any 
applicable stamp duty and or any other duties or taxes due in connection with the 
exercise by the Holder of the Warrants and the Holder irrevocably instructs EAIB (i) 
to debit the account specified in section 4 of this notice with an amount equal to the 
sum of any such erqrenses, duties or taxes and (ii) to pay such raqrenses, duties or 
taxes. 

6. Signature of the Holder 

(If joint Holder’s, all Holder’s must sign) 

7. Date of this Notice 
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Dated 29 November 2000 

Platinum Trading Partners, LLC 

£A Investment Services Limited 

US Call Warrants due 29 November 2005 


SUBSCRIPnON AGREEMENT 
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T UTS SUBSCRIPTION AGREEMENT (the “Agreement?’) is made on 29 November 2000, 

between: 

(1) Platinum Trading Partners, LLC, a Hmited liability conqiany organised under the laws of 

Delaware (the "Issuer”); and 

(2) EA Investment Services Limited, a conqiany organised under the laws of the British Virgin 

Isles (the "Company"). 

WHEREAS: 

The parties wish to record the arrangements between them for the issue by the Issuer of 1000 USD 

covered call warrants due 29 November 2005 (the “Warrants", which expression where the context 

so admits shall include the Global Warrant (as defined below) to be delivered in respect of theni). 

rr IS AGREED as follows: 

1. ISSUE AND SUBSCRIPTION 

(a) Subject to the terms and conditions of this Agreement, the Issuer agrees to issue the 
Warrants on 29 Novetriber 2000 or on such later date as the Issuer and the 
Company may agree (the "Closing Date"). The Warrants will be subscribed for at 
a subscription price of US$27,135 per Warrant (the "Subscription Price"). 

(b) The Company hereby agrees to subscribe and pay for, or to procure subscriptions and 
payment for, the Warrants on the Closing Date at the Subscription Price subject to 
the terms of this Agreement 

2. CLOSING 

(a) On the Closing Date, the Issuer will issue and deliver to the Con^any or to its order 
a duly executed global warrant representing the Warrants (the "Global Warrant"). 

(b) Against such delivery the Company will pay or cause to be paid to the Issuer in 
immediately available funds the subscription monies for the Warrant (being the 
Subscription Price of the Warrant). 

(c) The Issuer hereby authorises and instructs such payment(s) to be credited to an 
account of the Issuer at the Conqtany (the “Issuer Account”), vdiich monies shall 
remain so credited until the expiry or exracise by boldras of the Warrants (on a pro 
rata basis in the case of only some of the Warrants being exorcised) or until the 
exercise of the Put Right in accordance with clause 6 below. 

3. UNDERTAKINGS BY THE ISSXmR 

The Issuer undertakes with the Con^any as follows: 

(a) the Issuer will pay any starrq>, issue, registration, documentary, transaction or other 
taxes and duties, mcluding interest and penalties, payable on or in connection with 
the creation, issue and offering of the Warrants or the execution or delivery of this 
Agreement; and 



\\BVINTt)l\COMPANIES POLDERVE CompaniesNEA InvestmeDt Services Ud\Doc^AgreeineDt\Sub5criptioD A^rusDem 30.1 LOO.doc 



1615 


(b) the Issuer will forthwilli notify the Company if at any time prior to payment of tiie 
subscription monies to the Issuer on the Closing Date anytiiing occurs which tenders 
or may tender untrue or incorrect in any respect any of the represmtations and 
wartanties contained in clause S and will fortiiwith take such steps as tiie Company 
may reasonably require to remedy and/or publicise the fact. 

4. REPRESENTATIONS AND WARRANTIES 

As a condition of the obligation of tite Company to subscribe and pay for or procure 

subscriptions and payment for the Warrant, the Issuer represents and warrants to the 

Company on a continuing basis tiiat: 

(a) the Warrants are at the date of issue fiilly covered as a result of the Issuer holding, or 
having the unconditional right to call for, the Basket Shares (as defined in the Global 
Warrant); 

(b) it is duly organised and validly existing under the laws of Delaware mth full power 
and authority to own its assets and to conduct a business; 

(c) all necessary actions, authorisations, conditions and things (including, without 
limitation, any necessary filings, registrations and consents) required to be taken, 
given, fulfilled and done by or on behalf of the Issuer in Delaware have been, or will 
be, taken, given, fulfilled and done in connection with the issue of the Warrants on or 
before the Closing Date; 

(d) no consent, approval, authorisation, licence or qualification of or with any court or 
governmental agency or body is required and no other action or thing is reqiured to 
be taken, fulfilled or done in relation to this paragraph 4(d) nhich has not bera taken, 
fulfilled or done on or prior to the date hereof by the Issuer for the execution and 
delivery of the Agreement and the issue and distribution of the Warrants and the 
performance of the terms of the Warrants; 

(e) the matters referred to in paragraph 4(d) above do not and will not 

(i) infiinge, conflict with or result in a breach of any of the terms or provisions 
of, or constitute a default under, the documents constituting the Issuer, or any 
indenture, trust deed, mortgage or other agreement or instrument to whid 
the Issuer or any of its subsidiaries is a party or by which it or any of its 
properties is bound; or 

(ii) conflict with any existing applicable law, rule, relation, judgment, order or 
decree of any government, governmental body, admmistrative agency or 
court, dmnestic or foreign, having jurisdiction over the Issuer, any such 
subsidiary or any of its properties. 

(f) this Agreement has been duly authorised, executed and delivered by tite Issuer and 
constitutes valid and legally binding obligations of tite Issuer enforceable in 
accordance with their respective terms subject to the laws of bankruptcy and otiier 
laws affecting the rights of creditors generally; 

\\BVINT01\COMPANIK FOLDERVE CompanlesVEA Investineat Services LtdNDocXAgreemepftSubscription Agreement 30. 1 1 .OO.doc 
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(g) the Warrants have been duly authorised by the Issu«’ and, when duly executed, 
authenticated and issued will constitute valid and legally binding obligations of the Issuer 

enforceable in accordance widi their respective terms subject to the laws of 
bankruptcy and otfier laws affecting the rights of creditors generally; 

(h) there are no pending actions, suits or proceedings against or affecting the Issuer or 
any of its subsidiaries or any of its properties which, if determined adversely to the 
Issuer or any such subsidiary, would individually or in the ag^gate have a material 
adverse effect on die condition (financial or other), prospects, results of operaricms or 
general a£&irs of the Issuer or on the ability of the Issuer to perform its obligations 
under this Agreement or the Warrants or which are otherwise material in the context 
of the issue of the Warrant and, to the best of the Issuer's knowledge, no such 
actions, suits or proceedings are threatened or contemplated; 

(i) no stamp or other duty is assessable or payable in, and no vrithholding or deduction 
for any taxes, duties, assessments or governmental charges of whatever nature is 
imposed or made for or on account of any incmne, registration, transfer or turnover 
taxes, customs or other duties or taxes of any kind, levied, collected, withheld or 
assessed by or within, Delaware in coimection with the authorisation, execution or 
delivery of this Agreement or with the authorisation, execution, issue, sale or 
delivery of die Warrants; 

6) no event has occurred or circiunstance arisen which, had the Warrant been issued, 
might (or with the giving of notice and/or the lapse of time and/or the fulfilment of 
any other requirement might) constitute an "Event of Default" as defined in the terms 
and conditions of the Warrants;and 

(k) that neidier the Issuer, its affiliates nor any persons acting on its behalf has made or 
will make offers or sales of securities under circumstances diat would require the 
registration of the Warrants under the United States Seciuities Act of 1933. 

5. CONDITIONS PRECEDENT 

This Agreement and the obligations of the Company are condidonal upon; 

(a) there having been, as at the Closing Date, no adverse change which is material in the 
context of the issue of the Warrants, in die financial or other condition of die Issuer, 
nor any breach of nor any event rendering untrue, misleading or incorrect in any 
material respect, any of the warranties of the Issuer contained herein, nor any breach 
by die Issuer of any of its obligations hereunder; 

(b) the Issuer holding, or having the unconditional right to call for the Basket Shares (as 
defined in the Global Warrant) on the Closing Date. 

6. PUT RIGHT 

(a) If at any time prior to die expiry of the Warrants, die Issuer no longer holds, or no 
longer has the right to call for the Basket Shares, then the Company shall have the 
right (die “Put Right”) to put back to the Issuer all or any Warrants tiien outstanding 
which at such time it continues to hold for its own account 
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(b) In die event tbat the Company exercises the Put Ri^t in accordance with this clause, 
then it shall deliver to tte Issuer the Warrants in respect of whidi such right is 
exercised and shall, if appropriate, amend the Global Warrant accordingly. 

(c) In exchange for the delivery of such Warrants to the Issuer, die Issuer shall be liable 
to p^ to the Company an amount per Warrant equal to the Subscription Ihice plus 
interest thereon for the period commencing on the Closing Date and ending on the 
date of delivery by the Company at a rate equal to the rate of interest payable on the 
Issuer Account, which payment shall be satisfied and discharged by the Company 
debiting the Issuer Account by the ^propriate amount 

7. INDEMNITY 

The Issuer agrees to indemnify and hold harmless the Company and its respective directors, 
officers, employees (each an "Indemnified Person") from and against any and all losses, 
claims, damages, liabilities, judgements and expenses (including, but not limited to, legal 
costs and expenses) which it may incur, or which may be made against it caused by or arising 
out of any breach or alleged breach of any of the representations, warranties, undertakings or 
agreements contained in, or any certificate issued by the Issuer pursuant to, this Agreement 
The amount ptud or payable by an Indemnified Person as a result of such losses, claims, 
damages, liabilities, judgments or expenses shall include any legal or other expense incurred 
by such Indemnified Person in connection with investigating or defending such claim. 

8. TERMINATTON 

(1) The Company may by notice given at any time prior to payment of the subscription morries 
for the Warrants to the Issuer terminate tiiis Agreement if; 

(a) any of the representatioris and warranties contained in clause 4 shall have been 
untrue in any material respect at the time of making thereof or shall subsequently 
have become untrue in any material respect or in the event of failure to perform any 
of the Issiier's undertakings or agreements in this Agreement; or 

(b) on the Closing Date any of the events specified in clause 6(a) have occurred; or 

(c) in tire opinion of the Company, there shall have been since the date hereof any 
change, or any development involving a prospective change, m national or 
international monetary, financial, political or economic conditiorrs or currency 
exchange rates or foreign exchange controls such as would in tire view of the 
Company be likely to prejudice materially the success of the offering and 
distribution of the Warrant or dealings in the Warrant in the secondary maricet 

(2) Upon such notice being givett, the parties hereto shall be released and discharged fiom their 
obligations hereunder. 

9. GOVERNING LAW AND JURISDICTION 

(1) This Agreement is goverrted by, and shall be construed in accordance with, English law. 

(2) The Issuer hereby agrees for the benefit of the Company that the courts of England are to 
have jiuisdiction to settle any disputes which may arise out of or in connection with this 
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Agreement and that accordingly any suit, action or proceedings arising out of or in 
connection with this Agreement may he brought in such cotuts. 


IN WITNESS whereof this Agreement has been entered into on the date hereinbefore stated. 



i PoRi. 


EA Investment Services Limited 


By: Fay Roberts, Director 
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EA Investing Semces limited 
C/o Citco Buildmg 
WicMiams Cay 
PO Box 662 
Road Town, Tortola 
British Virgm Islantk 


Platinum Trading Partner ULC 

1 9 Mount Ifevelock 

Douglas 

Isle of Man 

IM12QG 

D^d ESwtive 22 December 2000 

Dear Sirs, 

We refer to the 1000 covered call warrants issued by Platinum Trading Partners, LLC on 29 Noycmbw 2000 
relath^ to a basket of shares in various US technology companies (die “Wairante” cff “Glotel Wairanf ’), all of 
which were subscribed for by EA Investment S^vices Lhnited pursuant to tiie terms of a subscription agreement of 
the same date (flie "Subscription Agreement). We also refer to the sale by Platinum Trading Partners, IXC of die 
Baslret Shares which we beHeve took place on 2 1 December 2000 (die “Sale Date*^. 

C^italised toms not otiierwise defined in diis letter shall bear die same meanings given to dian in the Siibscription 
Agreement and/or in the Glol^ Warrant 

The purpose of diis letter is to confirm diat 

(a) on the underetanding diat die Warrants are now uncovered as a re^t of such sale, we have immediately 
exercised our Put Right with respect to all of the Warrants outstanding (all of which continue to be held by 
EA Investment Services Lixhited as of today’s date); and 

(b) the Issuer Account as of today’s date is credited widi $27,135,000 (being die sum of the subscription 
monies for die Warrants) together widi $116,077.50 accrued interest (giving a total credit bdance of 
$27;i51,077.50. 

hi the exwcise of the Put Right, we hweby deliver all of die Warrants to you and relinquish in fiill any future 
entitlement widi respect diereto and, in accordance widi clause 6(c) of the Subscription Agreement, shall forthwidi 
treat die payment by you for such Warrants as having been satisfied by us debiting in full die total amount cinreiidy 
standing to the cre(Ut of die Issuer Account (including accrued intoest). 

This letto shall be governed by and consdued in accordance with English law. 

Please indicate your acceptance of the above by signing and returning to us a copy of tins letto enclosed for that 
purpose. 


Yours sincerely, 


For and on behalf of EA Investment Services Limited 
Signed on March 6, 2001 


Accepted and agreed 


For and on behalf of Pladnnm Trading Partners, IXC 
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Dated 1 November 2001 


Cobalt Trading Partners LLC 


EA Investment Services Limited 


Call Warrants due 1 November 2006 


SUBSCRIPTION AGREEMENT 


Warrant Subscription Agmt - Final 



1622 


THIS SUBSCRIPTION AGREEMENT (the “Agreement”) is made on 1 November 2001, 

between: 

(1) Cobalt Trading Partners LLC, a limited liability company organised under the laws of 

Delaware (the "Issuer"); and 

(2) EA Investment Services Limited, a company organised under the laws of the British Virgin 

Isles (the "Conqjany"). 

WHEREAS: 

The parties wish to record the arrangements between them for the issue by the Issuer of 1000 US$ 

covered call warrants due 1 November 2006 (the “Warrants", which expression where the context so 

admits shall include the Global Warrant (as defined below) to be delivered in respect of them). 

IT IS AGREED as follows: 

1. ISSUE AND SUBSCRIPTION 

(a) Subject to the terms and conditions of this Agreement, the Issuer agrees to issue the 
Warrants on 1 November 2001 or on such later date as the Issuer and the Company 
may agree (the "Closing Date"). The Warrants will be subscribed for at a 
subscription price of US$26,739 per Warrant (the "Subscription Price"). 

(b) The Company hereby agrees to subscribe and pay for, or to procure subscriptions and 
payment for, the Warrants on the Closing Date at the Subscription Price subject to 
the terms of this Agreement 

2. CLOSING 

(a) On the Qosing Date, the Issuer will issue and deliver to the Company or to its order 
a duly executed global warrant representing the Warrants (the "Global Warrant"). 

(b) Against such delivery the Company will pay or cause to be paid to the Issuer in 
immediately available funds the subscription monies for the Warrant (being the 
Subscription Price of the Warrant). 

(c) The Issuer hereby authorises and instructs such payment(s) to be credited to an 
account of the Issuer at the Company (the “Issuer Account"), which monies shall 
remain so credited until the expiry or exercise by holders of the Warrants (on a pro 
rata basis in the case of only some of the Warrants being exercised) or until the 
exercise of the Put Right in accordance with clause 6 below. 

3. UNDERTAKINGS BY THE ISSUER 

The Issuer undertakes with the Con^any as follows: 

(a) the Issuer will pay any stamp, issue, registration, documentary, transacdon or other 
taxes and duties, including interest and penalties, payable on or in connection with 
■ the creation, issue and offering of the Warrants or the execution or delivery of this 
Agreement; and 



1623 


(b) the Issuer will forthwith notify the Conqtany if at any time prior to payment of the 
subscription monies to the Issuer on the Closing Date anything occurs which renders 
or may render untrue or incorrect in any respect any of the representations 'and 
warranties contained in clause 5 and will forthwith take such steps as the Company 
may reasonably require to remedy and/or publicise the fact 

4. REPRESENTATIONS AND WARRANTIES 

As a condition of the obligation of the Conqrany to subscribe and pay for or procure 

subscriptions and payment for the Warrant, the Issuer represents and warrants to the 

Company on a continuing basis that 

(a) the Warrants are at the date of issue fully covered as a result of the Issuer holding, or 
having the unconditional right to call for, the Basket Shares (as defined in the Global 
Warrant); 

(b) it is duly organised and validly existing under the laws of Delaware with full power 
and authority to own its assets and to conduct a business; 

(c) all necessary actions, authorisations, conditions and things (including, without 
limitation, any necessary filings, registrations and consents) required to be taken, 
given, fulfilled and done by or on behalf of the Issuer in Delaware have been, or will 
be, taken, given, fulfilled and done in connection with the issue of the Warrants on or 
before the Oosing Date; 

(d) no consent, approval, authorisation, licence or qualification of or with any court or 
governmental agency or body is required and no other action or thing is required to 
be taken, fulfilled or done in relation to this paragraph 4(d) which has not been taken, 
fulfilled or done on or prior to the date hereof by the Issuer for the execution and 
delivery of the Agreement and the issue and distribution of the Warrants and the 
performance of the terms of the Warrants; 

(e) the matters referred to in paragraph 4(d) above do not and will not: 

(i) infringe, conflict with or result in a breach of any of the terms or provisions 
of, or constitute a default under, the documents constituting the Issuer, or any 
indenture, trust deed, mortgage or other agreement or instrument to which 
the Issuer or any of its subsidiaries is a party or by which it or any of its 
properties is bound; or 

(ii) conflict with any existing applicable law, rule, regulation, judgment, order or 
decree of any government, governmental body, administrative agency or 
court, domestic or foreign, having jurisdiction over the Issuer, any such 
subsidiary or any of its prt^rties. 

(f) this Agreement has been duly authorised, executed and delivered by the Issuer and 
constitutes valid and legally binding obligations of the Issuer enforceable in 
accordance with their respective terms subject to the laws of bankruptcy and other 
laws affecting the tights of creditors generally; 


(g) the Warrants have been duly authorised by the Issuer and, when duly executed, 
authenticated and issued will constitute valid and legally binding obligations of the Issuer 
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enforceable in accordance with their respective terms subject to the laws of 
bankruptcy and other laws affecting the rights of creditors generally; 

(h) there are no pending actions, suits or proceedings against or affecting the Issuer or 
any of its subsidiaries or any of its properties which, if determined adversely to the 
Issuer or any such subsidiary, would individually or in the aggregate have a material 
adverse effect on the condition (financial or other), prospects, results of operations or 
general affairs of the Issuer or on the ability of die Issuo: to perform its obligations 
under this Agreement or the Warrants or which are otherwise material in the context 
of the issue of the Warrant and, to the best of the Issuer's knowledge, no such actions, 
suits or proceedings are threatened or contemplated; 

(i) no stamp or other duty is assessable or payable in, and no withholding or deduction 
for any taxes, duties, assessments or governmental charges of whatever nature is 
inposed or made for or on account of any income, registration, transfer or turnover 
taxes, customs or other duties or taxes of any kind, levied, collected, withheld or 
assessed by or within, Delaware in connection with the authorisation, execution or 
delivery of this Agreement or with the authorisation, execution, issue, sale or 
delivery of the Warrants; 

0) no event has occurred or circumstance arisen which, had the Warrant been issued, 
might (or with the giving of notice and/or the lapse of time and/or the fulfilment of 
any other requirement might) constitute an "Event of Default" as defined in the terms 
and conditions of the Warrants ;and 

(k) that neither the Issuer, its affiliates nor any persons acting on its behalf has made or 
will make offers or sales of securities under circumstances that would require the 
registration of the Warrants under the United States Securities Act of 1933. 

5. CONDITIONS PRECEDENT 

Dus Agreement and the obligations of the Company are conditional upon; 

(a) there having been, as at the Closing Date, no adverse change which is material in the 
context of the issue of the Warrants, in the financial or other condition of the Issuer, 
nor any breach of, nor any event rendering untrue, misleading or incorrect in any 
material respect, any of the warranties of the Issuer contained herein, nor any breach 
by the Issuer of any of its obligations hereundCT; 

(b) the Issuer holding, or having the unconditional right to call for the Basket Shares (as 
defined in the Global Warrant) on the Closing Date. 

6. PUT RIGHT 

(a) If at any time prior to the expiry of the Warrants, the Issuer no longer holds, or no 
longer has the right to call for the Basket Shares, then the Company shall have the 
right (the “Put Right”) to put back to the Issuer all or any Warrants then outstanding 
which at such time it continues to hold for its own account 


(b) In the event that the Company exercises the Put Right in accordance with this clause, 
then it shall deliver to the Issuer the Warrants in repect of which such right is 
exercised and shall, if appropriate, amend the Global Warrant accordingly. 
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(c) In exchange for the delivery of such Warrants to the Issuer, the Issuer shall be liable 
to pay to the Company an amount per Warrant equal to the Subscription Price plus 
interest thereon for the period commencing on the Closing Date and ending on the 
date of delivery by the Company at a rate equal to the rate of interest payable on the 
Issuer Account, which payment shall be satisfied and discharged by the Con^tany 
debiting the Issuer Account by the appropriate amount 

7. INDEMNITY 

The Issuer agrees to indemnify and hold harmless the Company and its respective directors, 
officers, employees (each an "Indenniified Person") from and against any and all losses, 
claims, damages, liabilities, judgements and expenses (including, but not limited to, legal 
costs and expenses) which it may incur, ot which may be made against it caused by or arising 
out of any breach or alleged breach of any of the representations, warranties, undertakings ac 
agreements contained in, or any certificate issued by the Issuer pursuant to, this Agreement 
The amount paid or payable by an Indemnified Person as a result of such losses, claims, 
damages, liabilities, judgments or expenses shall include any legal or other expense incurred 
by such Indemnified Person in connection with investigating or defending such claim. 

8. TERMINATION 

(1) The Conn)any may by notice given at any time prior to payment of the subscription monies 
for the Warrants to the Issuer terminate this Agreement if: 

(a) any of the representations and warranties contained in clause 4 shall have been 
untrue in any material respect at the time of making thereof or shall subsequently 
have become untrue in any material respect or in the event of failure to perform any 
of the Issuer’s undertakings or agreements in this Agreement; or 

(b) on the Closing Date any of the events specified in clause 6(a) have occurred; or 

(c) in the opinion of the Company, there shall have been since the date hereof, any 
change, or any development involving a prospective change, in narional cm: 
international monetary, financial, political or economic conclitions or currency 
exchange rates or foreign exchange controls such as would in the view of the 
Conqiany be likely to prejudice mat^ally the success of the offering and distribution 
of the Warrant or dealings in the Warrant in the secondary market 

(2) Upon such notice being given, the parties hereto shafi be released and discharged frcan their 
obligations hereunder. 

9. COUNTERPARTS 

This Agreement may be executed in any number of counterparts, each of which when 
executed and delivered shall be an original, but all the counterparts shall constitute one and 
the same instrument 
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10. GOVERNING LAW AND JURISDICTION 

(1) This Agreement is governed by, and shall be construed in accordance with, English law. 

(2) The Issuer hereby agrees for the benefit of the Company that the courts of England are to 
have jurisdiction to settle any disputes which may arise out of or in connection with this 
Agreement and that accordingly any suit, action or proceedings arising out of or in 
connection with this Agreement may be brought in such courts. 


IN WITNESS whereof this Agreement has been entered into on the date hereinbefcBe stated. 
Cobalt Trading Partners LLC 



EA Investment Services Limited 
By: 
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1 0. GOVERNING LAW AND JURISDICTION 

(1) This Agreement is governed by, and shall be construed in accordance with, English law. 

(2) The Issuer hereby agrees for the benefit of the Company that die courts of England are to 
have jurisdiction to settle any disputes vdiich may arise out of or in connection with this 
Agreement and that accordingly any suit, action or proceedings arising out of or in 
connection with this Agreement may be brought in such courts. 


IN WITNESS whereof this Agreement has been entered into on the date hereinbefore stated. 


Cobalt Trading Partners LLC 
By: 
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THE’ WAWLMOE REFEESBNTeO BY THIS CHXJBAL WARRANT CIBE “WARRANTS^ HAVE NOT BEEN 
RBJISTBRBD and wnx not be RKHSTERED under the UNHKJ states SECORIEEBS act of 1933, AS 
amended (Tern “securities actt, and trading in the warrants has not been awhr qved by the 
UNIT® CTATES COMMOarry PimiRES trading COMMISON CIHE “CFICT under the unhed states 
ajMMODITY EXCHAN® ACT (THE “COMMODITY EXCHAN® ACT). THE WARRANTS, OR INIERBSTS 
THStHN. may not at ANY TIME BE OFFERED, SOLD, RESOLD. TRAISBO OR DELIVERED, DIRBCILY ® 
B4D1RECT1.V. IN THE UNDED STATES OF AMERICA (INCLIIDINO THE STATES AND THE taSTSKT OF 
CCHHMBIAJ. ITS THaUTORIES, ITS POSSESSIONS AND OTHER AREAS SUBJECT TO ITS JURISDICTION 
ftlMTED STATES! OR DIRECTLY OR INDIRECTLy OFFERED, SOU). RESOW, TRADED « DEUVBRED TO, C» 
FOR THE ACCOUNT ® BENEHT OF ANY IBISON (TIE. PERSON”) WHO IS (D AN INDIVIDOAL WHO IS A 
OTEEN OR RESIDENT ® THE UNITED STATES; OR (H) A CORFORATIDN. PARTHERSH®' ® O THER ENTITY 
ORGANISED IN OR UNDER THE LA WS ® THE UNITED STATES ® ANY POUHCAL SUSDIVKION THEREOF OR 
WHIOa HAS ITS PRINC3PAL PLACE OF BUSINESS IN THE UNTIED STATES: OR (BD ANY ESTATE OR TRUST 
WHICH IS SUBJECT TO UNITEO STATES FEDERAL rHCCM£ TAICATICRJ EEOARBLISS OF THE SOURCE OT IIS 
BJCWUBi ® (IV) ANY TRUST If A COURT WITHIN THE UNITED STATES B ABLE TO EXERCISE PRIMARY 
SUPERVBION ovm THB ADMINETRaTION OF THE TRUST AND IF ONE ® MORE UNTT® STATES TRUSTEES 
HAVE THE AUTHORITY TO CONTROL AIL SUBSTANTIAL DECISIONS OF THE TRUST; OR (V) A PBJSIQN PLAN 
FOR THE H«IFLOYBBS, OFHCERS OR HUNOPALS OF A CORPCaLATJON, PARTNERSHIP OR OTHER ENWrY 
DESCRIBED IN (ID ABOVE; OR (VI) ANY ENTTIY ORCANIS® PRINCIPALLY FOR PASSIVE INVESTMENT, TEN 
PER ONT OR MORE ® THE BENEFICIAL INTERESTS IN WHICH ARB HmD BY PERSONS DESCRIBED IN (D 
THROU® (V) ABOVE IF SUCH ENTTrY WAS FORMED PRINCIPAU.V FOR THE PURPOSE CB INVBSTMHSr BY 
SUCH FERSCXJS IN A CIMSMODnY POOL THE OPERATOR OP WHICH B EXEMPT HRCM' CffiTAlN 
ItE(JUlREMENTSHlOMPART4OTTHECFrC'S REOULATTONS BYVmTUEOFirSPARTKIPANTSBEINGNa?- 
UR. PERSONS; OR (VB) ANT OTHER “0,8. PERSON* AS SUCH TERM MAY BE DEFINED IN RBOOLATIONS 
UNDER THE SECURnlES ACT OR IN REGULATIONS ADOPTED UNDER THE COMMODirV BXCEiANGE ACT. IN 
ADDmCBt IN THE ABSENCE ® RELIEF FR(»I THE CFTC, OFFERS, SALES, RBSAIES. TRADES OR DEUVERIES 
OP WARRANTS. OR BOEREStS THEEEW, DBIECTLY OR INDlRECrLY BJ THE UNTIED STATO OR TO. ® TOR 
THE ACCXUBfr OR BENEEir OF VS. PERSONS MAY CCgJSTlTOTE A VIOLATICW OF UNHED STATES LAW 
tjOYERNWO COMMODITIES TRADING, CONSEQUENTLY, ANY OFFER. SALE, RE-SALE. TRADE ® DEUVEEY 
MADE, DIRECTLY ® BJDIRECTLY. WIIHBI THE UNUED STATES OR TO. ® FOR THE ACCOUNT ® BENEFIT 
OF A US. PERSON WILL NOT BE REaiGNlS®. 

COBALT 'MlADING PAItTNERS LLC 
(flje “IsBiier'') 

GLOB AL CALL WARRANT 

IniclEii®tOE 

Basicet of Shares of Companies in the US Technology Sector due 1 November 2006 


This global warrant (the “Global Warrant”) rqjresents a duly authorised issue of lOOO 
warrants (fhe “Warrants” and each one a “Warrant”) in relation to a Basket of Shares of 
Companies in the US Technology Sector dne 1 November 2006. The CHobal Warrant is 
subject to the attached terms and condilions (the “Condifions”)- 

The Global Warrant shall be governed by and construed in accordance with Bn^sh law. 


la vritness whereof this Global Warrant has been executed by Cobalt Tiading Paitnera LlC as 
a deed poB and delivered on the day and year first below written. 


Dated 1 November 2CX)1 

SIGNEDasadeed ) 

by Cobalt Trading PartnerE ULC ) 



In tile presence ofi 


Name: 


(T . Ar S T4i>J>s 


tJliL&C.T'o.t. of 


Address: fHjtS’ 

Ukacblj »Oi# 




1 
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TERMS AM) CONDITIONS OF WARRANTS 
1. DeTinitioiis 

In these conditions: 

“Announcement Date” means (i) in respect of a Nationalisation, the date of the first public 
announcement of a firm intention to nationalise (whether or not amended or on the terms 
originally announced) that leads to the Nationalisation and (ii) in respect of an Insolvency, the 
date of die first public announcement of the institution of a proceeding or presentation of a 
petition or passing of a resolution (or other analogous procedure in any jurisdiction) that leads 
to the hisolvency, in each case as determined by the Issuer. 

“Basket” means, with respect to a Warrant, a basket of shares comprising the Basket Shares 
specified in Schedule A hereto. 

“Basket Share” means any share that is for the time being comprised in the Basket. 

‘Delivery Disruption" means, in the opinion of the Issuer, the failure of the Issuer to deliver 
on the Shares Settlement Date the requisite number of Basket Shares that is due solely to 
illiquidity in the market for such Basket Shares. 

“EAIB” means European American Investment Bank AG, a financial institution organised 
under the laws of Austria. 

“Exchange Notice” means a notice substantially in the form of the Exercise Notice as set out 
in Schedule B to these Conditions. 

“Exercise Price” means USD $89,946 per Warrant, less an amount (if any) equal to the net 
amount of any dividends payable on the Share Entitlement which are reflected by a change 
from cum dividend quotation to ex dividend quotation of the Basket Shares on the relevant 
Share Exchange(s) on any day falling after the Trade Date and on or before the Exercise Date. 

‘Exercise Date” means 1 November 2006. 

“Insolvency” means that by reason of the voluntary or involuntary liquidation, bankruptcy or 
insolvency of or any analogous proceeding affecting the issuer of the Basket Shares are 
required to be transfeired to a trustee, liquidator or other similar official, or (if holders of the 
Basket Shares become legally prohibited from transferring them. 

‘Issue Date” means 1 November 2001, 

“Merger Date” means, in respect of a Merger Event, the date upon which all holders of the 
necessary number of Basket Shares to constitute a Merger Event (other than, in the case of a 
take-over offer. Basket Shares owned or controlled by the offeror) have agreed to or have 
irrevocably become obliged to transfer their Basket Shares. 

‘Merger Event” means, in respect of the Basket Shares, any (i) reclassification or change of 
such Basket Shares that results in a transfer of or an irrevocable commitment to transfer all 
such Basket Shares outstanding: (ii) consolidation, amalgamation or merger of the issuer of 
the Basket Shares with or into another entity (other than a cemsolidation, amalgamation or 
merger in which the issuer of the Basket Shares is the continuing entity and which does not 
result in any such reclassification or change of all such Basket Shares outstanding); or (iii) 
other take-over offer for such Basket Shares that result in a transfer of or an irrevocable 
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cominitment to transfer aD such Basket Shares (other than such Basket Shares owned csr 
controlled by the offeror), in each case if the Merger Date is on or before the Expiration Date. 

"Merger Event Settlement Amount” means an amount as determined by the Issuer which 
shall seek to preserve for the Holdeifs) (as defined under Qause 2) the economic equivalent 
of any payment or delivery (assuming satisfaction of each applicable condition precedent) to 
which the Holda(s) would have been entitled under the Warrantfs) after the date but for the 
occurrence of the Merger Event 

“NattonaHsation” means, with respect to any of the Basket Shares, all the Basket Shares or 
all the assets or substantially all the assets of the issuer of the Basket Shares are nationalised, 
expropriated or are otherwise required to be transferred to any governmental agency, 
authority or entity. 

“NatioBalisatlon/InsoIvency Settlement Amount” means an amount determined by the 
Issuer which shall seek to preserve for the Holdersfs) the eccmomic equivalent of any 
payment or delivery (assuming satisfaction of each applicable condition precedent) to which 
the Holder(s) would have been entitled under the Warrant (s) after that date but for the 
occurrence of the Nationalisation or Insolvency (as the case may be). 

“New Shares” means shares (whether of the offeror or a third party). 

“Other Condderation” means cash and/or any securities (other than New Shares) or assets 
(whether of the offeror or a third party). 

‘Totenfial Adjustment Event” means, with respect to-any of the Basket Shares: 

(a) a subdivision, consolidation or reclassification of the Basket Shares (unless a 
Merger Event), or a free distribution or dividend of any such Basket Shares to 
existing holders by way of a bonus, capitalisation cff similar issue; 

(b) a distribution or dividend to existing holders of the Basket Shares of (i) such 
Basket Shares, or (ii) other share capital or securities granting the right to 
payment of dividends and/or the proceeds of liquidation of the issuer of the 
Basket Shares equally or proportionately with such payments to holders of 
such Basket Shares, or (iii) any other type of securities, rights or warrants m 
other assets, in any case for payment (cash or other) at less than the 

prevailingmarket price as determined by the Issuer, 

(c) an extraordinary dividend; 

(d) a call by tiie issuer of the Basket Shares whether out of prcrfits ot capital and 
whether the consideration for such repurchase is cash, securities or otherwise; 
or 

(e) any other similar event that may have a diluting or concentrative effect on the 
theoretical value of the Basket Shares. 

“Settlement Business Day” means a day (other than Saturday or Sunday) on which each (i) 
banks in New York and the relevant Settlement System are open fcff business. 

“Settlement Disruption” means, in the opinion of the Issuer, any circumstance beyond the 
control of the Issuer as a result of which the relevant Settlement System cannot clear the 
transfer of the appropriate number of Basket Shares. 
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“Settlement System” means, with respect to Basket Shares, the system through which such 
shares are customarily settled or any successor to such respective settlements systems. If the 
relevant settlement system ceases to settle the Basket Shares, the Issuo* will, in its sole 
discretion, determine another manner of settlement of such Basket Shares. 

“Share Entitlement” means one Basket per Warrant 

“Share Exchange” means, with respect to a Basket Share, NASDAQ, or such other stock 
exchange as the Issuer shall determine to be the principal stock exchange on which a Basket 
Share is listed or traded. 

“Share Settlement Date” means, subject to Condition 6, the fifth Settlement Business Day 
after the Exercise Date. 

“USD” means lawful currency of the United States of America. 

2. Form and Transfer 

The Warrants will at all times be represented by a Global Warrant which will not itself be 
transferabie and which will be deposited with EAIB. Definitive warrants will not be issued. 

Notwithstanding any notice to the contrary, the person for the time being appearing in the 
books of EAIB as the holder of a Warrant shall, for all purposes, be treated by the Issuer and 
all other persons as the person who is &om time to time entitled to exercise the Warrants, 
being the person who is recorded in the books of EAIB as the holder thereof (the “Holder^’ 
and, collectively, the “Holders”), 

All transactions involving the Warrants (including transfers), in the open market or otherwise, 
must be affected through an account at, and hr acccadance with any applicable rules arid 
procedures of EAIB. Title to each Warrant will pass upon registration of the transfer in the 
books of the relevant Clearing System. The minimum trading lot- for the Warrants is one 
Warrant and multqiles of orre Warrant thereafter. 

3. Status 

The Warrants (i) constitute unsecured and unsubordinated obligations of the Issuer, (ii) rank 
equally among themselves and (iii) at the date the Warrants were issued rank equally with all 
Other present and ftiture unsecured and unsubordinated obligations of the Issuer, other than 
obligations preferred by law. The underlying assets do not constitute obUgations of the Issuer 
and the issue of Warrants shall not result in any rights or obligations arising on the Holder of 
the Issuer in respect of such underlying assets. Neither the Issuer nor the Holder is obliged 
(but it may) to purchase, hold or deliver (other than in accordance with these Conditions) any 
underl}ting assets. 

The Warrants are not secured by any of the Basket Shares or any other securities. 

4. Exercise Rights 

(a) Exercise Sights 

Each Warrant will, when duly exercised in accordance with the terms and conditions set out 
below, entitle the Holder to purchase from the Issuer the Basket in consideration of the 
payment of the Exerdse Price. 

(b) Issuer’s Obligations 
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In no event shall the Issuer have any liability for indirect, incidental or consequential damages 
(whether or not it has been advised of the possibility of such damages). 

The exercise and settlement of the Warrants is subject to all applicable fiscal and other laws, 
regulations and practices in force on and following the Exercise Date and/or the Share 
Settlement Date. 

The Issuer shall not incur any liability whatsoever if, afts- using its reasonable efforts, it is 
unable to effect the transactions contemplated as a result of any such laws, regulations or 
practices. 

(c) Prescription 

If an Exercise Notice for a Warrant has not been duly completed and delivered in acccadance 
with the provisions of Condition 5 set out below, by lOiOOam (London time) on the 
Expiration Date, than that Warrant shall become void. 

5. Exercise Procedure 

(a) Exercise Notice 

Subject to the exercise by the Issuer of the Issuer Call Right in accordance with Condition 12, 
or the to prior cancellation by the Issuer in accordance with the provisions of Conditirm 13, 
the Warrants may be exercised on the Exercise Date by the Holder delivering a duly 
convicted Exercise Notice to EAIB on or before 12.00am (London time) on such day. Any 
Exercise Notice delivered after 12.00am on the Exercise Date shall be void and of no effect 

The Exercise Notice shall be in substantially the form set out in Schedule B hereto. 

(b) Verification 

Upon receiving an Exercise Notice, EAIB, shall verify that the person exercising the Warrants 
specified in the Exercise Notice is the Holder of those Warrants according to its books. 
Subject to such verification, EAIB will confirm to the Issuer the number of Warrants being 
exercised. 

If the number of Warrants being exercised specified in the Exercise Notice exceeds the 
number of Warrants in the warrant account specified in the relevant Exercise Notice, the 
Exercise Notice will be deemed to be null and void and EAIB, will notify the Issuer 
accordingly. If the number of Wanants being exercised specified in the Exercise specified in 
the Exercise Notice does not exceed the number of Warrants in EAIB’s account specified in 
the relevant Exercise Notice, then EAIB, wilL on or before the Share Settlement Date, debit 
the account of the relevant Holder with the Warrants being exercised. 

The Issuer will notify Holders as soon as reasonably practicable after it becomes aware of any 
Exercise Notice being invalid. 

(c) Settlement 

If a Warrant has been duly exercised in accordance with these conditions then on the Share 
Settlement Date the relevant Holder shall pay to the Issuer the Exercise Price and the Issuer 
shall transfer to the relevant Holder the Share EntitlemenL 
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Such payment and such delivery will be made through the appropriate Settlement System at 
the account or by reference to an identification code notified to the Holders by the Warrant 
Agent, in the case of the Issuer, and, in the case of the Holders, as set out in the Exercise 
Notice, on a delivery against payments basis (wherever possible through relevant Settlement 
System). 

(d) Effect of Exercise 

Unless the exercise is determined to be improper, fi) the delivery of an Exercise Notice in 
relation to a Warrant shall constitute an irrevocable election and undertaking by the Holder to 
exercise that Warrant and (ii) after delivery of the Exercise Notice the relevant Holder may 
not transfer either legal or beneficial ownership of, or otherwise deal with, the Warrants being 
exercised. Notwithstanding this, if following the delivery of an Exercise Notice, any Holder 
does transfer or attempt to transfer the Warrants referred to in the Exercise Notice (the 
“Exercised Warrants’^, then the Holder will be liable to the Issuer for any losses, reasonable 
costs and expenses suffered or incurred by the Issuer including those suffered as result of the 
Issuer terminating any related hedging arrangements as a result of receiving the relevant 
Exercise Notice and subsequently (i) entering iiito replacement hedging arrangements in 
respect of the Exercised Warrants or (ii) paying any amount in relation to tiie Exercised 
Warrants either with or without having entered into replacement hedging arrangements. 

(e) Expenses 

A Holder exercising a Warrant shall pay (i) all expenses including, without limitation, all 
stamp, issue, registration, securities transfer or other similar taxes or duties (“expenses”), if 
any, payable in connection with the issue and/or exercise of the Warrants, (ii) all expenses 
involved in delivering the Exercise Notice. 

(f) Determinations 

Any determination as to whether a Warrant has been properly exercised shall be made by the 
Issuer and shall be conclusive and binding on the Holder of that Warrant. Any attenqpt to 
exercise a Warrant that is determined to be improper shall be null and void and a further 
attempt will be determined in relation to when the subsequent Exercise Notice is delivered. 
The Issuer and EABB will endeavour to notify the Holder of an improperly exercised Warrant 
of the itrqjroper exercise as soon as possible upon becoming aware of such improper exercise. 
In the absence of negligence or wilful misconduct, the Issuer or EAIB, will not be liable to 
any person for any action taken or omitted to be taken by it in connection with the notification 
or determination of an in^oper exercise. The Issuer will not under any circumstances be 
liable for any acts or defaults of EAIB in relation to the performance of their duties in relation 
to the Warrants. 


(g) Global Warrant 

When a Warrant is exercised, the Issuer will advise EAIB, and EAIB will note the exercise on 
the Globa] Warrant and the number of Warrants represented by such Global Warrant shall be 
reduced by the cancellation of the Warrants exercis^ 

6. SetUement Disruption 

If in the opinion of the Issuer there is a Settlement Disruption in relation to the Basket Shares 
which prevents delivery of such Basket Shares on the original Share Settlement Date, the 
Share Settlement Date will be the first succeeding day on which there is no Settlement 
Disruption provided always that, if Settlement Disruption prevents settlement on each of the 
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10 Settlement Business Days immediately following the original Share Settlement Date, (i) if 
such Basket Shares can he delivered in any other Commercially reascmable manna', then the 
Share Settlement Date will be the first day on which settlement of a sale of Basket Shares 
executed on that lO® Settlement Business Day customarily would take place using such other 
commercially reasonable manner of delivery, and (ii) if such Shares cannot be delivered in 
any other commercially reasonable manner, then the Share Settlement Date will be postponed 
until delivery can be effected through the relevant Settlement System or in any other 
commercially reasonable manner. 

7. Delivery Disruption 

If in the opinion of the Issuer there is a Delivery Disruption in relation to the Basket Shares 
and the Issuer has notified the relevant Holderfs) within one Settlement System Business Day 
following the Exercise Date to that effect, then the Issuer may: 

(a) detennine the obligation of the Holderfs) and/oi the Issuer to deliver such Basket 
Shares and the Issuer will pay an amount as it determines shall seek to preserve for 
the Holderfs) the economic equivalent of the relevant receipt or delivray, as the case 
may be, (assuming satisfaction of each applicable condition precedent) to which dK 
Holder(s) would have been entitled under the Wairant(s) after that date but for the 
occurrence of such Delivery Disruption, in which event the entitlements of the 
respective exercising Holderfs) to deliver or receive (as the case may be) such Basket 
Shares pursuant to such exercise shall cease and the Issuer’s obligations under the 
WaiTant(s) shall be satisfied in full upon payment of such amount; or 

(b) detennine that the Issuer shall deliver on the Share Settlement Date such number of 
Basket Shares as it can deliver on that date and that the Issuer shall pay an amount 
which it detennines shall seek to preserve for the Holdeifs) the economic equivalent 
of the delivery or receipt (as the case may be) of the remainder of the Basket Shanes 
(assuming satisfaction of each applicable condition precedent) to which the Holder(s) 
would have been entitled under the Warrant(s) after that date but f(x the occurrence 
of such Delivery Disruption, in which event the entitlements of the respective 
exercising Holderfs) to deliver or receive (as the case may be) such Basket Shares 
pursuant to such exercise shall cease and the Issuer’s obligations under the Warrant(s) 
shall be satisfied in full upon payment of such amount. 

8. Adjustment 

The Issuer shall determine whether or not at any lime a Potential Adjustment Event has 
occurred in relation to the Basket Shares and where it determines that such an event has 
occuired, the Issuer will determine whether such Potential Adjustment Event has a diluting or 
concentrative effect on the theoretical value of the Basket Shares and, if so. Will make such 
adjustment as it considers appropriate, if any, to the Conditiorrs (including adjusting the Share 
Exercise Price and/or the Share Entitlement, which the Issuer determines to be appropriate to 
account for that diluting or concentrative effect and determine the effective dat^s) of such 
adjustment(s). 

9. Merger Event 

If, in the opinion of the Issuer, a Merger Event has occurred in relation to the Basket Shares, 
then the Issuer may: 

(a) make such adjustment as it considers appropriate, if any, to the Conditions (including 
adjusting the Share Exercise Price and/or the Share Entitlement), to account for such 
Merger Event and determine the effective date(s) of such adjustnient(s); or 
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able to deposit money, during entirety of that period and (b) the Subscripticm Price plus 50 per 
cent of the positive intrinsic value of each Warrant (if any) as at the Call Oate. 

13. Purchase and Cancellation 

The Issuer or any of its affiliates may at any time purchase one or more of the Warrants at any 
price in the open market, by tenda:, by private treaty ot otherwise. Jf a Warrant is purchased 
by the Issuer csr its affiliate it may be cancelled, held or te-sold or otherwise dealt with. No 
Warrant that has been exercised or purchased and cancelled may be re-issued. 

14. FaOure to Cover 

For so long as the Warrants remain outstanding, the Issuer hereby undertakes: 

(a) to hold as beneficial owner all of the shares comprised in the Basket t» 
otherwise to have enforceable rights to receive on demand delivery of such shams; 
and 

(b) not to accept, assume or undertake any liability relating to any or all of the 
shares comprised in the Basket (whether conditional or imconditioi^ present ot 
future) insofar as any such liability would, if performed, inmair or othowise limit the 
Issuer’s ability to satisfy its obligations with respect to the Warrants 

provided that, if either (a) and (b) are at any time not satisfied by the Issuer, then the 
Issuer shall nevertheless be deemed to be in compliance with this undertaking if it 
also owns at that time readily realisable assets (which, for these purposes, shall 
include cash balances and listed securities) having an aggregate value of at least three 
times the amount that would be required to comply with (a) and (b) above (whether in 
purchasing additional shares or unwinding any liability). 

In the event that the Issuer fails to maintain its undertaking under this Condition, and does not 
remedy such remission within 10 days of such failure, then the Issuer shall be required to 
exercise its rights to call the Warrants from each Holder pursuant to Condition 12. 

15. Taxation 

The Issuer is not liable for or otherwise obliged to pay, and the relevant Holder shall pay, any 
tax, duty, charges, withholding or other payment which may arise as a result of, or in 
connection with the issue, ownership, transfer, exercise or enfmcen^t of any Warrant, 
including, without limitation, the delivery of any an»unt of Basket Shares. The Issuer shall 
have the right, but not the duty, to withhold or deduct from any amount payable to the Holder, 
such amount as is necessary (i) for the payment of any such taxes, duties, charges, 
withholdings or other payments or (ii) for effecting reimbursement in accordance with the 
foDowing sentence. The relevant Holder shall promptly reimburse the Issuer, if the frsuer is 
obliged to pay any tax, duty, charge, withholding or other payment referred to in this 
conditicm. 

16. Invalidity and Modification 

Should any of the provisions contained in these Conditions be or become invalid, the validity 
of the remaining provisions shall not be affected in any way. The Issuer will endeavour in 
good faith to replace the invalid or unenforceable provisions with valid provisions the 
economic effect of which comes as close as possible to that of the invalid or unenforceable 
provisions. 
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The Issuer may modify the Conditions without the consent of the Holders for the purposes of 
curing any anibiguity c«: conecting or supplementing any provision contained herein in any 
manner which the Issuer may deem necessary or desirable provided that such modification is 
not materially prejudicial to the interests of the Holders. Notice of any such modification will 
be given to the Holders in accordance with Condition 20, but fidlure to give, or non-receipt of, 
such notice will not affect the validity of such modification. 

17. Further Issues 

The Issuer may, firom time to time without the consent of the Holders, create and issue further 
Warrants which form a single series with the Warrants. 

18. Substitution 

The Issuer may at any time, and from time to time, without the consent of the Holders, 
substitute for itself as obligor under the Warrants, any subsidiary cx holding con^any of the 
Issuer or any subsidiary of such holding coit^any wUch at the time of such substituticai has 
the same credit rating as the Issuer (the “New Issuer”), provided that the New Issuer shall 
assume all obligations that the Issuer owes to the Holders under or in relation to the Warrants. 
If such substitution occurs, then any reference in these conditions to the Issuer shall be 
construed as a reference to the New Issuer. Any substitution will be pronqrfly notified to the 
Holder in accordance with these conditions. In connection with any exercise by the Issuer of 
the right of the Substitution, the Issuer shaD not be obliged to have regard to any of the 
consequences suffered by individual Holders as a result of the exercise by the Issuer of the 
right of substitution, including consequences resulting from the Holders being for any purpose 
domiciled or resident in, or otherwise connected with, or subject to the jurisdiction of any 
particular territory. No Holder shall be entitled to claim from the Issuer any indemnification 
or repayment in respect of any consequence suffered by the Holder as a result of the exercise 
by the Issuer of the right of substitution. 

19. Governing Law 

The Warrants are governed by and construed in accordance with the laws of &igland. The 
Issuer hereby irrevocably agrees for the exclusive benefit of each Holder that the courts of 
England are to have jurisdiction to settle any disputes which may arise out of or in connection 
with the Warrants and that accordingly any suit, action or proceeding (together in this 
paragraph referred to as ‘Troceedings’O arising out of or in connection with the Warrants 
may be brought in such courts. Nothing in this paragraph shall limit the right of the beater of 
any Warrant to take Proceedings in any other court of coropetent jurisdiction, whether 
concurrently or not 

20. Warrant Agent 

The Initial “Warrant Agent” is European American Investment Bank AG and its specified 
office is its head office at Wallneistrasse 4, A-lOlO, Vienna, Austria. 

The Issuer reserves the right at any time to vary or terminate the appointment of EAIB and to 
appoint other or additional Warrant Agents. Notice of any such termination or appointment 
and of any changes in the specified office of EAIB will be given to the Holders in accordance 
with these Conditions. 

EAIB is acting solely as agent of the Issuer and does not assume any obligation or duty to, or 
any relationship of agency or trust for or with, any Holder. 
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21 . Notices 

(a) To the Issuer 

Notice may be given to the Issuer by delivering the notice in writing to the Issuer at 19 Mount 
Havelock, Douglas, Isle of Man or such other address as may notified to the Holders in 
acccffdance with these Conditions. 

(b) TotheHoldas 

Any notice to the Holders will be deemed to have been duly given to the Holders if the notice 
is given to EAIB for onward transmission to the Holders. Any such notice shall be deeired to 
have been given by the Issuer to the Holders on the date the notice is given to EAIB. 

22. Determinafions of the Issuer 

All calculations, determinations or other decisions by the Issuer pursuant to these Conditicms 
(including where a matter is to be decided by reference to the Issuer’s opinion) shall (save in 
the case of manifest error) be made in the Issuer’s sole and absolute discretion and shall be 
final and binding on the Holder. The Issuer shall not have any responsibility for any errors or 
onussions in the calculation and determination of the any payment due under Conditions 6 to 
12 arising from such errors or omissions. 
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SCHEDULE A 
Share Basket 


Stock 

Ticker 

Company 

No of Shares 
In Baskets 

AMAT 

Applied Materials Inc 

139.200 

csco 

Cisco Systems Lac 

325,000 

DELL 

Dell Computer Corp 

295,000 

EBAY 

EBAY Inc 

200, OCM) 

FDC 

First Data Coip 

123,500 

IMNX 

Iminunex Corp 

133,1(K) 

ORCL 

Oracle Corporation 

272,3(K) 

0 

QWEST Communications 

195,000 

QCOM 

Qualcomm Inc 

103,200 

XLNX 

Xilinx Inc 

121,000 


Total 

1,907,300 
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SCHEDULES 


nns EXERCISE NOTICE SHALL NOT BE EFFECTIVE UNLESS THE 
APPROPRIATE CERTIFICATION AS TO NON-BENEnCIAL OWNERSHIP HAS 
ALSO BEEN DELIVERED WHERE REQUIRED 


Cobalt Trading Partners LLC 
Warrants 
In relation to 

a Basket of Shares of Companies in the US Technology Sector due 1 November 2006 


Exercise Notice for Warrants 

1. Name of the Holder of the Warrants 
(if joint Holders, insert all names) 

2. Address of the Holder 

(if joint Holders, insert the address of the first named Holder) 

3. Number of Warrants being exercised 

4. Warrant Account Details 

The Holder irrevocably instructs EAIB to debit its account, on or before the Share 
Settlement Date, with the Number of Warrants specified in section 3 of this notice. 

5. Undertaking 

The Holder undertakes to pay aD expenses, including, without limitation, any 
applicable stamp duty and or any other duties or taxes due in connection with the 
exercise by the Holder of the Wanants and the Holder irrevocably instructs EAIB (i] 
to debit the account specified in section 4 of this notice with an amount equal to the 
sum of any such expenses, duties or taxes and (ii) to pay such expenses, duties oi 
taxes. 

6. Signature of the Holder 

(If joint Holder’s, all Holder’s must sign) 

7. Date of this Notice 
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HSBC^X^ 


= Redacted by the Permanent 
Subcommittee on Investigations 


December 5, 2001 

Cobalt Trading Partners LLC 

Attn: 

Tel: 

Fax: 


Chuc k Wilk 
(206 
(206 


TRANSACTION CANCELLATION AGREEMENT 

This letter agreement (hereinafter referred to as the “Cancellation Agreement”), dated as of December 5, 
2001, is made between HSBC Bank USA (“Party A”) and Cobalt Trading Partners LLC (“Party B”)- 


WHEREAS, Party A and Party B entered into the following Transaction: 


Party A Reference a Trade Date of November 7, 2001, and an 

Expiration Date of December 31, 2001, as evidenced by a confirmation dated November 7, 2001 
(the “Confirmation”). 


WHEREAS, subject to the terms and provisions hereofi Party A and Party B wish to cancel the 
Transaction. 


NOW, THEREFORE, in consideration of the mutual premises herein. Party A and Party B agreed on 

December 5, 2001, the following: 

1. The Transaction shall be terminated and cancelled with effect from December 10, 2001 (the 
“Cancellation Date”), and all rights, duties, claims and obligations of Patty A and Parly B 
thereunder shall be released and discharged with effect from and including the Cancellation Date 
without prejudice to any such rights, duties, claims and obligations which arose prior to the 
Cancellation Date. 

2. In consideration of the cancellation of the Transaction as outlined above. Party B agrees to pay 
the sumofUSD2,795,270.00 to Party A for value December 10, 2001. 

3. This Cancellation Agreement may be executed in two or more counterparts, each of which shall 
be deemed to be an original and all of which shall be deemed to be one and the same instrument. 

4. This Cancellation Agreement shall be governed by, and construed in accordance with, the laws of 
the State of New York, without reference to choice of law doctrine and each party hereby submits 
to the jurisdiction of the Courts of the State of New York. 

5. Each of Party A and Party B represents to the other that it has entered into this Cancellation 
Agreement in reliance upon such tax, accounting, regulatory, legal, and financial advice as it 
deems necessary and not upon any view expressed by the other. 


HSBC Bank USA 

452 Fifth Avenue, New York, NY 10018 
Tel: (212) 525-6347 
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HSBC Bank USA 


= Redacted by the Permanent 
Subcommittee on Investigations 


6. Accounts Details 


Payments to Party A: 


HSBC Bank USA 

ABA #021-001-088 

For Credit to Depa rtment 299 

A/Ci^mHB 

HSBC Derivative Products Group 


IN WITNESS WHEROF, each of the parties hereto has caused this Cancellation Agreement to be 
executed by its officers duly authorized and empowered with effect from (he date first written above. 


HSBC BANK USA 



By: 

Authorized Signature 


MAfiOELLA VULLO 
VtCe PRESIDENT 
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= Redacted by the Permanent 
Subcommittee on Investigations 


To: 


From: Bamville Limited 
19 Mount Havelock 
Douglas 
Isle of Man 

Re: Equity Option Transaction 
Dear Sin 

The purpose of this letter (this “Confinnation”) is to confirm the trams and conditions of the 
Equity Option entered into between us on the Trade Date specified below (“the Transaction”). 
This Confirmation constitutes a “Confirmation” as referred to in the ISDA Master Agreement 
specified below. 

The definitions and provisions contained in the 1996 ISDA Equity Derivatives Definitions (the 
“Equity Derivatives Definitions”), as published by the International Swaps and Drafvatives 
Association, Inc., are incorporated into fliis Confirmation. In the event of any inconsistency 
between the Equity Derivatives Definitions and this Confirmation, this Confirmation will govern. 

This Confirmation evidences a complete and binding agreement between you and us as to the 
terms of the Transaction to which this Confirmation relates. In addition, you and we agree to use 
all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of the 
ISDA Master Agreement (Multicurrency-Cross Border) (the “ISDA Form”), with such 
modifications as you and we will in good faith agree. Upon the execution by you and us of such 
an agreement, this Confirmation will supplement, form part of and be subject to that agreement 
All provisions contained in or incorporate by reference in that agreement upon its execufion will 
govern this Confinnation except as expressly modified below. Until we execute and deliver that 
agreement, this Confirmation, together with all other documents refening to the ISDA Form 
(each a “Confirmation”) confiiming transactions (each a “Transaction”) entered into between us 
(notwithstanding anything to the contrary in a Confirmation), shall supplement, form a part of, 
and be- subject to, an agreement in the form of the ISDA Form as if we had executed an 
agreement in such form (but without any Schedule except for the election of English Law as the 
governing law and US dollars as the Termination Currency) on the Trade Date of the first such 
Transaction between us. In the event of any inconsistency between the provisions of that 
agreement and this Confirmation, this Confirmation will prevail for the purpose of this 
Transaction. 

The terms of the Transaction to which this Confirmation relates are as follows: 

General Terms: 

Trade Date: 28 April 2000 

European 



Option Style: 
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Option Type: 

Seller 

Buyer 

Basket' 

Number of Options; 
Option Entitlement 
Multiple Exercise: 
Strike Price: 
Premium: 


Exchange(s): 
Procedure for Exercise; 
Expiration Date: 
Automatic Exercise: 
Valuation: 

Valuation Time: 

Valuation Date; 
Settlement Terms: 

Cash Settlement 


CaU 


= Redacted by the Permanent 
Subconmutteeonjnvestigations^ 



Bamville Limited 
As specified in Annex 1 
One 

One Basket per Option 

Inapplicable 

US$130,165,394 

The premium for this Option ($14,945,059) shall be 
offset and discharged in full against the premium, cost 
for the Put Option entered into between the Buyer and 
the Seller with the same Trade Date as this Option 


With respect to each security comprised in the Basket, 
the exchange on which that security is primarily traded. 


7 August 2000 
Applicable 


With respect to each security comprised in the Basket, 
the close of trading on the Exchange for that security. 


The Expiration Date 


Applicable 


Cash Settlement Payment 

Date: 1 0 August 2000 


Adjustments: 
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Method of Adjustment: Options Exchange Adjustment 

Extraordinary Events: 

Consequences of Merger Events: 


(a) 

Share-for-Share: 

Options Exchange Adjustment 

(b) 

Share-for-Other: 

Options Exchange Adjustment 

(0) 

Share-for-Combined: 

Options Exchange Adjustment 


Nationalisation or Insolvency: Cancellation and Payment 

Please confirm that the foregoing correctly sets out the terms of our agreement by executing a copy of 
this Confnmation enclosed for that purpose and returning it to us. 


Yours sincerehL 



Barnville Limited 


Confitmed as of the date first above written 
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To: 


From: Bamville Limited 

19 Mount Havelock 

Douglas 

Isle of Man 

Re: Equity Option Transaction 
Dear Sir. 

The purpose of this letter (this “Confirmation”) is to confirm the terms and conditions of the 
Equity Option entered into between us on the Trade Date specified below (“the Transaction”). 
This Confirmation constitutes a “Confirmation” as referred to in the ISDA Master A^ement 
specified below. 

The definitions and provisions contained in the 1996 ISDA Equity Derivatives Definitions (tire 
“Equity Derivatives Definitions”), as published by the International Swaps and Derivatives 
Association, Inc., are incorporated into this Confirmation. In the event of any inconsistency 
between the Equity Derivatives Definitions and this Confirmation, this Confirmation will govern. 

This Confirmation evidences a complete and bmding agreement between you and us as to tire 
terms of the Transaction to which this Confirmation relates. In addition, yon and we agree to use 
all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of the 
ISDA Master Agreement (Mukicurrency-Cross Border) (the “ISDA Form”), with sudi 
modifications as you and we will in good faith agree. Upon the execution by you and us of such 
an agreement, this Corrfirmation will supplement, form part of, and be subject to that agreement 
All provisions contained in or incorporated by reference in that agreement upon its execution will 
govern this Confirmation except as expressly modified below. Until we execute and deliver that 
agreement this Confirmation, together with all other documents referring to the ISDA Form 
(each a “Confirmation”) confirming transactions (each a “Transaction”) entered into between us 
(notwithstanding anything to the contrary in a Confirmation), shall supplement form a part of, 
and be subject to, an agreement in the form of the ISDA Form as if we had executed an 
agreement in such form (but without any Schedule except for the election of English Law as the 
governing law and US dollars as the Termination Currency) on the Trade Date of the first sudi 
Transaction between us. In the event of any inconsistency between the provisions of that 
agreement and this Confirmation, this Confirmation will prevail for the purpose of this 
Transaction. 

The terms of the Transaction to which this Confirmation relates are as follows: 

General Terms: 



Trade Date: 
Option Style: 


28 April 2000 
European 
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Option Type: 

Put 

Seller 

Banville Limited 

Buyer 


Basket 

As specified in Annex 1 

Number of Options: 

One 

Option Entitlement 

One Basket per Option 

■ Multiple Exercise: 

Inapplicable 

Strike Price: 

US$120,523,513 

Premium: 

$17,765,335 provided that, against this amount shall be 
set-off Ae premium payable by the Seller to the Buya 
for the Call Option entered into between the Buyer and 
the Seiler wi& the same Trade Date as this Option, 
resulting in a net premium payment due by the Buyer to 
the Seller of $2,820,276 

Exchange(s): 

With respect to each security comprised in the Basket, 
the exchange on which that security is primarily traded. 

Procedure for Exercise: 


Expiration Date: 

7 August 2000 


Automatic Exercise: Applicable 

Valuation: 

Valuation Time: WiA respect to each security comprised in the Basket, 

the close of trading on the Exchange for that security. 

Valuation Date: The Expiration Date 

Settlement Terms: 

Cash Settlement Subject to the Credit Settlement provision below, 

applicable 


Cash Settlement Payment 
Date: 


10 August 2000. 
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Credit Settlement In the event that this Option is exercised by fl>e Buyer, 

and on the Exercise Date an amount (the “Owed 
Amount”) remmns owing by die Buyer to the Seller on 
that date under the Purchase Agreement (but such 
amount is not then due and payable), then the Cash 
Settlement Amount (as defined in die '^nity Derivatives 
Definitions) payable on the Cash Setdement Payment 
Date shall be reduced by the Owed Amount and, in 
consideration of such reduction and in discharge of all 
remaining obligations of the Seller under this Option, the 
Seller shall issue to the Buyer a promissory note for an 
amount equal to the Owed Amount on terms (including 
as to interest and repayment ) that match corresponding 
terms governing the Owed AmounL 

For the purposes of the foregoing, the “Purchase 
Agreement” means the sale and purchase agreement 
dated the Trade Date and entered into between the 
Buyer and the Seller. 

Adjustments: 


Method of Adjustment Options Exchange Adjustment 


Extraordinary Events: 


Consequences of Merger Events: 


(a) 

Share-for- Share: 

Options Exchange Adjustment 

(b) 

Share-for-Other 

Options Exchange Adjustment 

(0) 

Shaie-for-Combined: 

Options Exchange Adjustment 

Nationalisation or Insolvency: 

Cancellation and Payment 


Please confirm that the foregoing correctly sets out the terms of our agreement by executing a copy of 
this Confirmation enclosed for that purpose and returning it to us. 


Yours sincerely. 


Bamville Limited 
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Confinned as of the date first above written 



ANNEXl 

Shares comprised in the Basket 

The Basket is composed of the specified Shares of the Issuers listed below in the relative proportions 
and numbers set out in relation to each Issuer below. 
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To: Burgundy Limited 

19 Mount Havelock 
Douglas 
Isle of Man 

From: Bamville limited 
19 Mount Havelock 
Douglas 
Isle of Man 

10 May 2000 

Re: Equity Option Transaction 
Dear Sir: 

The purpose of this letter (this “Confirmation”) is to confirm the terms and conditions of the 
Equity Option entered into between us on the Trade Date specified below (“the Transaction”)- 
This Confirmation constitutes a “Confirmation” as referred to in the ISDA Master Agreement 
specified below. 

The definitions and provisions contained in the 1996 ISDA Equity Derivatives Definitions (the 
“Equity Derivatives Definitions”), as published by the International Swaps and Derivatives 
Association, Inc., are incorporated into this Confinnation. In the event of any inconsistency 
between the Equity Derivatives Definitions and this Confirmation, this Confinnation will govern. 

This Coirfirmation evidences a complete and landing agreement between you and ns as to the 
terms of the Transaction to which this Confirmation relates. In addition, you and we agree to use 
all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of the 
ISDA Master Agreement (Multicurrency-Cross Border) (the “ISDA Form”), with such 
modifications as you and we will in good faith agree. Upon the execution by you and us of such 
an agreement, this Confinnation will supplement, fann part of, and be subject to that agreement 
All provisions contained in or incorporated by reference in that agreement upon its execution will 
govern this Confirmation except as expressly modified below. Until we execute and deliver that 
agreement, tius Confirmation, together with all other documents referring to the ISDA Form 
(each a “Confinnation”) confimung transactions (each a ‘Transaction”) entered into between us 
(notwithstanding anything to the contrary in a Confirmation), shall supplement, form a part of, 
and be sulject to, an agreement in the form trf the ISDA Fcom as if we had executed an 
agreement in such form (but without any Schedule except for the election of Kiglish Law as the 
governing law and US dollars as the Termination Currency) on the Trade Date of the first such 
Transaction between us. hr the event of any inconsistency between the provisions of that 
agreenaent and this Confirmation, this Confirmation will prevail for tiie purpose of this 
Transaction. 

The terms of the Transaction to which this Confirmation relates are as follows: 

General Terms: 

Trade Date: 10 May 2000 

Option Style: European 


1 
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Option Type; 

Sellen 

Buyen 

Basket 

Nmrfjer of Options: 
Option Entitlement 
Multiple Exercise: 
Strike Price: 
Premium: 


Exchange(s): 

Procedure for Exercise: 
Expiration Date: 
Automatic Exercise: 
Valuation: 

Valuation Time: 

Valuation Date: 

Settlement Terms: 

Cash Settlement 

Cash Settlement Payment 
Date; 

Adjustments: 


Call 

Burgundy Limited 
Bamville Limited 
As specified in Annex 1 
One 

One Basket pa Option 

Inapplicable 

US$132,073,676 

The premium for this Option (US$16,241,493) shall be 
offset and discharged in full against the premium cost 
for the Put Option entered into between tiie Buyer and 
the SeUer with the same Trade Date as this Option 

With respect to each security conqtrised in the Basket, 
the exchange on which that security is primarily traded. 

21 August 2000 
Applicable 


With respect to each security con^sed in the Basket, 
the close of trading on the Exchange for that security. 


The Expiration Date 


Applicable 


Three Exchange Business Days immediately following 
the Expiration Date. 


2 
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Method of Adjustment: Options Exchange Adjustment 

Extraordinary Events: 


Consequences of Merger Events: 


(a) 

Share-for-Share: 

Options Exchange Adjustment 

(b) 

Share-for-Othen 

Options Exchange Adjustment 

(c) 

Share-for-Combined: 

Options Exchange Adjustment 

Nationalisation or Insolvency; 

Cancellation and Payment 


Please confirm that the foregoing correctly sets out die terms of our agreement by executing a copy of 
this Confirmation enclosed for that purpose and returning it to us. 



Bamville Limited 


Confirmed as of the date first above written 

Burgundy Limited 
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To: Burgundy limited 

19 Mount Havelock 
Douglas 
Isle of Man 

From; Bamville Limited 
19 Mount Havelock 
Douglas 
Isle of Man 


10 May 2000 


Re; Equity Option Transaction 
Dear Sin 

The purpose of this letter (this “Confirmation”) is to confirm the terms and condidons of the 
Equity Opdon entered into between us on the Trade Date specified below (“the Transaction”), 
nils Confirmation constitutes a “Confirmation” as referred to in the ISDA Master Agreement 
specified below. 

The definitions and provisions contained in the 1996 ISDA Equity Derivatives Definitions (the 
“Equity Derivatives Definitions”), as published by the International Swaps and Derivatives 
Association, Inc., are incorporated into this Confirmation. In the event of any inconsistency 
between the Equity Derivatives Definitions and this Confirmation, this Confirmation wfil govern. 

This Confirmation evidences a complete and binding agreement between you and us as to the 
terms of the Transaction to which this Confirmation relates. In addition, you and we agree to use 
all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of the 
ISDA Master Agreement (Multicurrency42ross Border) (the ‘TSDA Form”), with such 
modifications as you and we will in good faith agree. Upon the execution by you and ns of such 
an agreement, this Confirmation will supplement, form part of, and be subject to that agreement 
All provisions contained in or incorporate by reference in that agreement upon its execution will 
govern this Confirmation except as expressly modified below. Until we execute and deliver that 
agreement this Confirmation, together with all other documents referring to the ISDA Form 
(each a “Confirmation”) confirming transactions (each a ‘Transaction”) entered into between us 
(notwithstanding anything to the contrary in a Confirmation), shall supplement tona a part of 
and be subject to, an agreement in the form of the ISDA Form as if we had executed an 
agreement in such form (but without any Schedule exc^t for the election of Kiglish Law as the 
governing law and US dollars as the Termination Currency) on the Trade Date of the first such 
Transaction between us. In the event of any inconsistency between the provisions of that 
agreement and this Confirmation, this Confirmation will prevail for the purpose of this 
Transaction. 

The terms of the Transaction to which this Confirmation relates are as follows: 

General Terms: 

Trade Date: 10 May 2000 

Option Style; European 


1 
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Option Type; 

Seller. 

Buyer: 

Basket: 

Number of Options: 
Option Entifiement: 
Multiple Exercise: 
Strike Price: 
Premium: 

Exchange(s): 
Procedure for Exercise: 
Expiration Dale: 
Automadc Exercise: 
Valuation: 

Valuation Time: 

Valuation Date: 
Settlement Terms: 


Put 

Bamviile Limited 
Burgundy Limited 
As specified in Annex 1 
One 

One Basket per Option 

Inapplicable 

US$n8,985,294 

$19,811,051 provided that, against this amount shall be 
set-off the premium payable by the Seller to the Buyer 
for the Call Option entered into between the Buyer and 
the Seller wife the same Trade Date as this Option, 
resulting in a net premium payment due by the Buyer to 
the Seller of $3,569,559. 

With respect to each security comprised in the Basket, 
the exchange on which that security is primarily traded. 

21 August 2000 
Applicable 

With respect to each security comprised in the Basket, 
the close of trading on the Exchange for tiiat security. 

The Expiration Date 


Cash Settlement Payment 

Date: Three Exchange Business Days immediately following 

the Expiration Date. 


2 
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Adjustments: 

Method of Adjustment: Options Exchange Adjustment 

Extraordinary Events: 


Consequences of Merger Events: 


(a) 

Share-for-Share: 

Options Exchange Adjustment 

(b) 

Share-for-Other: 

Options Exchange Adjustnaent 

(c) 

Share-for-Combined: 

Options Exchange Adjustment 

Nationalisation 

or Insolvency: 

Cancellation and Payment 


3 
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Please conlinn that the foregoing correctly sets out the terms of our agreement by executing a copy of 
this Confirmation enclosed for that purpose and returning it to us. 



' Bamville Limited 


Confirmed as of die date first above mitten 

Burgundy Limited 


4 
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ANNEXl 

Shares comprised in the Basdiet 

The Basket is conqrased of the specified Shares of the Issuers listed below in the relative proportions 
and muhbeis set out in relation to each Issuer below. 


Stock 

Ticker 

Company 

No of Shares 
in Basket 

Contribution to 
Strike Price 

VRSN 

Verisign, Inc. 

100,000 

12,386,110 

CNXT 

Conextent Systems, Inc. 

390,000 

16,624,920 

CMGI 

CMGI, Inc. 

245/100 

13,631,849 

ICGE 

Internet Capital Group, Inc. 

115/100 

3,972,296 

CMRC 

Commerce One, Inc. 

300,000 

13,408,590 

YHOO 

Yahoo! Inc. 

■onsssHi 

12,765,599 

CTXS 

Citrix Systems, Inc. 


15,950,000 

ATHM 

AtHome 

650,000 

13,085,930 

DCIX 

Doubleclick Inc. 

330,000 

17,160,000 

Total 



118,985,294 


5 
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HSBC BANK USA 
452 HFra AVENUE 
NEW YORK, NEW YORK iOOlg 
(21^525-8010 



November 30, 2000 


Bear Siia; 

The pmpose of fins letter aEteemeaf (this “Confiiinalion") is to confirm flw terms and eondlticins 
of the Transaction entered into between HSBC Bank USA (the ‘Bank") and you (“Counterparty^ on the 
Trade Date ^ocified below (the “Tkansaefion”). This Confinnation constitutes a “Canfinmtion” as 
retbricd to in the ISDA blaster Agreement specified below. 

The defiiutions and provisions contained in 'fiw 1991 ISDA Definitions (the “Swap Definitions*^ 
and in flie 199S ISDA Equity Derivatives Definitions (tiie “Equity Definitions” and, together with the Swap 
Definitic^ die ‘Definitions”), in each case as published by the hitemarional Swaps and Deiivalives 
Association, Inc. (“ISDA**), are incorporated into this Confinnation. In the event of any inconsistency 
between tiie Swap Definitions and the Equity Definitions, flie Equity Definitions will govern. In the event 
of any inconsistoncy between either set of Definitions and this Confirmation, this Confumation will govern. 

1 . This Confumation evidorces a complete binding agreement between you and us as to the 
terms of fl» Transaction to which this Confirmation relates. This Confirmation supplements, forms part ot 
and is subject to the ISDA Master Agreement, dated as of November 30, 2000, as amended and 
supplemented from time to time (tire ”Agreemisnt’‘) between fire Bank aird the Counterparty. 

EMh pai^ is hereby advised, and eari such party acknowledges, that fire other party has engaged 
in (or lefiomed finm engaging in) substantial financial transactions and has takeri gtircr mntcrial actions in 
re&nce upon flie parties' entry into (he Transaction to vdiich this Confirmation relates on the terms and 
conditions set forth below. 

3. The terms of flie particular Transaction to which ibis Confirmation relates are as follows: 
GENERAL TpiMS: 

Trade Date: November 30, 2000 

Option Style; European 

Transaction Type: Share Basket Transaction 


Seller. 


The Bank 
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Buyer: Counterparty 

Baskec As specified in Annex 1 

Huniber of Options: I 

Option Enfiteuent: 1 Basket per Option 

Kfid^ple Exercise; Inapplicable 

Floor Price: SSS,7P8^62ilO 

Cap Price: $68,074^46.25 

Bxclian8e(s): As ^ecified in Annex I 

Prenuum: $4,184,892.19 

Prennum Payment Pate: December 4, 2000 


PROCEDUREFOREXERCISE: 

Expiration Time; Tbe official closing time on the Exchange. 

Hxtnmtion Date; March 3 0,2001 

Automatic Exercise: The Option wU be deemed to be automatically exenased at tite Expiration Time 

on the Expiration Date; provided, however, tint if Counterpart has elected 
Physical Settlement of this Transaction in accordance with flie Special 
Conditions for Physical Settlement and toe Floor Price is greater than the 
Selflement Price, this Transaction will be settled in accordance wit the Physical 
Settlement provisions set out below without regard to whether or not this 
Transaction is In-the-Money at the Valuation Time on the Valuation Date. 

Special Conditions 

for Physical Settlement; Counterparty may, upon giving irrevocable telephonic notice to flic Barik by 
5:00 pan-. New Yodc time, no later fhan te fifih Business D^ prior to tire 
Expiration Date, elect Physical Settinmimt in respect of this Transaction on flie 
tettm specified bdow, provided, however, that no such notice maybe delivered 
on any date on which a Settiemertt Disruption Event is in existence. For tiie 
avoidance of doubt, if no such notice is given or if the Scttiemcnl Price exceeds 
tile Cap Price, this Transaction shall be settled in accordance witii ti» Cash 
Settiement piovisioru set out below. 

Bank's Telephone 

Nnmber and Facsitmle 

Nmhberand Contact 

Details for Purpose 

■ of Giving Notice: 


HSBC Bank USA 
452 Fifih Avenue 
New Yoik, NY 10018 


Tel: {212)1 

Fax: (212)1 

Contact Bussell 


oiB^MaiyPan 
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VALUATION: 

Valuation Time; TlisofScial closing tiinc on tbs tdevant Exchange. 

Valaation Date: Tfae Expiration Date. 


SETTLEMENT TERiffi; 

Setaemcnt Method: Cash Setflement, subject to die Special Condittons Ibc Finical Settlement set out 

above, 

llelevant Price: The official closing prices per Share of each Share in fiie Basket quoted by &e 

Exchange(s) on the Valoatiott Date or, if any Shares are not quoted on the 
Exchaage(s) on the Valuation Dale, die price estimated in good £dffi by the 
Calculation Agent (having regard to file nuniber of such Shares being valued for 
fiiese purposes) as of die Valuation Time on the Valuation Date. 

Cash Settlement: 

Settlement Price; An amount equal to the aggregate of (a) the Relevant Price of each Share in the 

Basket ninluplied by (b) fiie number of each such S^es contained in the Basket 

Floor Price Difierential: An amount equal to the greater of (a) the excess of the Floor Price over die 
Setdement Price and (b) zero. 

Cap Price Diffecential: An amount equal to the greater of (a) the excess of fte Settlement Price over the 

Cap Price and (b) zero. 

Settlement Currency: US Dollars (“USD”) 

Cash Setdement 

PaymcntDate: Third Currency Busiriess Day after die Vabadon Date. 


Cash Setfiement Amount; The Bank shaft pay Counterparty an amount, as calculated by the Calculadon 
Agent equal to flie Number of Options -mullipUcd by the Floor Fricc 
Difterenfial. 

Counterparty shall pay the Bank an amount 3S calculated by the Calculation 
Agent equal to die Niaiber of Options multiplied by die Cap Price Dtfterential 

Physical Settlement; See Special Conditions for Physical Settlement 

Failure to Deliver; Not Apphcahle. 

Physical Settlement 

Teims; The Baiik shall pay, or shall cause a third party to pay. Counterparty an amount 

equal to die Floor Price and Counterparty shall dcUver to the Bank, or to a third 
party designated by the Banh for such purpose,' the all of fiie Shares in the Basket 
(as specified in Annex I) to be Delivered. 


Settlement Dismptioa 
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Bvcnt: Notwiibstiadingaiiyfiovisioii mtUsConfinmfioata thecootniy, inflieerrat 

ftat Comdcipiirty lus elected Physical Setdement of this Tbamacliau 
accoidance with die Special Conditiom for fhjdcal Settteape nt md a Settlemeot 
Diamptioo Event is in odstence on die Valuatbn Date, this Tcamacdon diail be 
cash settled is accordance tridi die Cash Setdemcnt ^ovisions set out above, 


3. 


A^ustinass; 


Mediod of A^ostnunt: 
Exiiaordmaiy Events: 

Cossegnenccs ofMerger Events: 
(a) Shaie-foi-Sh^ 

(h) Share-for-Other: 

(c) Shaie-ibt-Coinbined: 


(^lioss Eicchange ActjastncDt 


Options Exchange Adjustment 
Cincellation and Payment 
Cancellation and Payment 


Options Exchange: C80B 

hlationalixation or Insolvency: Cancellatian and Payment 

Calculation Agent: The Banlc. Whenever the Calcolation Agent is required to act, it will do so is 
good fiiitii, and its deteimmations and calciilaciiins win be binding in the absence of manifest error. 


4 . Accounts Details: 

Account for payments to the Banlc: HSBC Bank USA 

ABA«2I-tM)4-823 


Account for payments to the Coouteiparty; 


HSBC Bank USA 

ABA«eW0M23 

Accoun^ll^^ 


5. Offices; 

The Office of file Bank for the Transaction is New Yod: 

6 . Brokei/Aiianget: None. 


7. AddMonal Termination Events; (a) Tbe occurrence or existence os any Exidiange Business Day 
or Local Business Day of any event, circumstanee or cause beyond file cantrol of the Bank tiiat has or 
reasonahly would be expected to have a matraial advene effect on its ability to petfonn its obligations 
under tins Transaction shail constitute an Additional Temination. EveM with respect to tiiis Transaction, 
with both parties as the Affected Parties; (b) flie occuifeuce or eidslcnce qn any-Exchange Busmess Day or 
Local Businsss Day of any event, circumslance or cause beyond tire control of the Bank that has tiic effect 
of the Bank being unable to biiy or sell sbarti of common stock of any conqiany specified as being part of 
the Basket shall constitute an Additional Temiinatioti Event with respect to ftis Transaction, witii both 



parties as flje AfTeeted Parties; and (e) the oecnrreace of an event of de&iile under any other agreesnent 
betwem die Banit and Connteipaity entered into in connection with this Transaction shall eonsthuts an 
Additional Teimin^on Event with respect to this Transaction, with Counterparty as the sole Affected 
Party, 

8, Counterparty will on demand indeninify the Bank for and against all stamp taxes and any other 
transfer taxes inclined by the Bank by reason of entering into the Transaction to whidt this Confinnatioii 
relates oraettlenieiitfiiereofin accordance wife its terms. 


9. Governing law: Utelawsi^tfaeSlateofNewYorkCwithautrefereneetocIiaiceoriatvdactrine). 

Please confirm that the foregoing correctly sets forth th^^ms of our apeement by eaiecnting feis 
ConBrmation end returnirig it to us by facsimile at (212) 



Confirmed as of the date 
first above writtsnr 
PLATINUM TRADING PARTNERS 
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Annex I: Shares Comprised In the Basket 


The Basket is coiqjosed of 4c specified Shares of the Issuers listed below in 4e relative prqmttioas and 
nnsibers set out in relation to ea^ Isstmr bdow, 


Name 

X!^ 

CUSIP 

Shares 

Exchanoft 

AMERICA ONLINE INC. 

AOL 

02364J104 

200,000 

NYSE 

CLEAR CHANNEL COMMUNICATIONS 

ecu 

184502102 

150,000 

NYSE 

CONEXANT SYSTEMS INC. 

CNXr 

207142100 

325J)00 

NASDAQ 

3COM CORP, 

COMS 

885535104 

350,000 

NASDAQ 

DOUBLECLICK INC. 

DCLK 

258809304 

250,000 

NASDAO 

DELL COMPUTER CORP, 

DELL 

247025109 

401,000 

NASDAQ 

JDS UNIPHASE CORP. 

JDSU 

46812J101 

110,000 

NASDAQ 

INFOSPACE INC. 

INSP 

456787102 

200,000 

NASDAQ 

LUCENT TECHNOLOGIES INC. 

LU 

549463107 

350,000 

NYSE 

QUALCOMM INC. 

QCOM 

747525103 

75,000 

NASDAQ 
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Date; NovembCT 7, 2001 
To: Cobalt Trading Partners LLC 
Attention: Chuck Wilk 
Phone Number: (206||| 

Facsimile Number (206) | 

Re: Reference#! 



From: HSBC Bank USA 
C!ontact: Byron Rennick 


Phone Number. (21! 
Facsimile Number: (212] 



Dear Sirs: 

The purpose of this letter agreemoit (this “Confirmation”) is to confirm tiw toms and conditions 
Transaction entered into between HSBC Bank USA (the “Bank”) and Cobalt Trading Paitnera LLC 
(“Countetparty”) on the Trade Date specified below (fte ‘Transaction”). This Confirmation constitutes a 
“Confirmation" as referred to in the ISDA Master Agreement specified below. 

The definitions and provisions contained in the 1991 ISDA Definitions (the “Swap Ignitions") 
and in the 1996 ISDA Equity Derivatives Definitions (the “Equity Definitions” and, together with tte Swap 
Definitions, the “Definitions”), in each case as published by the International Swaps and Deriyattves 
Association, Inc. (‘TSDA”), are incoiporated into this Confirmation. In the event of any inconsistency 
between the Swap Definitions and the Equity Definitioiis, the Equily Definitiom will govern. In the event 
of any inconsistency between either set of Definitions and this Confinnation, this Confirmation will govern. 

1. This Confirmation evidences a complete binding agreement between the Bank and 
Counteipittty as to the terms of the Transaction to which this Confinnation relates. This Con&ii^cm 
snpplements, fonns part of, and is subject to the ISDA Master Agreement, dated as of November 5, mi, 
as amended and supplemented from time to time (the “Agreement”), between the Bank and the 
Counterparty. 

2. The terms of the Transaction to ^ch this Confirmation relates is as follows: 


GENERAL TERMS: 

Trade Date: 
Option Style: 
Transaction Type: 


NovCTibCT 7, 2001 
European 

Share Basket Q>llar Transaction, which is comprised of a Call and a 
Put 


Buyer of C^U, 
Seller of Put 

Seller of Call, 
Buyer of Put: 


The Bank 

Counterparty 


Ref;- 
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Baslffit: 

Nurnb^ of Options: 

Option Entitlement: 

Multiple Exercise: 

Initial Price: 

Strike Price of Put 
ORoor Price): 

Strike Price of Call 
(Cap Price): 

Premium: 

Premium Pay^: 
Premium Payment Date: 

1 

Exchange(s): 

Related Exchange(s): 
Clearance System: 

PROCEDURE FOR EXERCISE: 

Expiration Time: 

Expiration Date: 

Automatic Exercise: 

Bank’s Telqphone 
Number and Facsimile 
Number and Contact 
Details for Purpose 
of Giving Notice: 


.mm = Redacted by the Permanent 
I Subcommittee on Investigation 


A basket of shares comp<»ed of the shares (each, respectively, a 
“Share") of each company (each, respectivdy, an “Issuer”) specified in 
Annex I attached hereto and the quantity indicated therein 

1 

1 Basket per Option 

Inapplicable 

$59,964,098.38 

$59,964,098.38 

$65,960,508.22 

$2,440,538.80 

Counterparty 

November 8, 2001. Counteparty hereby authorises the Bank, on the 
Premium Payment Date, to debit ftom Counterparty’s account 
maintained with the Bank (account number 8861) an amount equal to 
the Premium. 

For each Share comprised in the Basket, as specified for such Share in 
Annex! 

Any exchange on which options or futures on the Shares arc traded. 

The relevant Clearance System for the Shares 


4 p.m. local time in New York City 
December 31, 2001 
Applicable. 



Contact: Russell Schreiber / Mary Pan 
HSBC Bank USA 
452 Fifth Avenue 
New York, NY 10018 


The sum of the values foe the Shares of each Issuer comprised in the 
Basket, in each case calculated as the product of (i) the Share Price of 


Reference Price: 
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oiw such Share and (ii) the relevant Number of Shares comprised in the 
Baslxt on the Expiration Date. 

“Share Price” mpang for those Shaies listed on the N^daq NMS, die 
last traded price per Share quoted by the Eimhange at the Expiration 
Time on the Expiration Date» without regard to extended or aftw hours 
trtuiing. 

“Share Price” means for those Shares listed on the New York Stodc 
Exchange, the closing |Mice per Share qimted by foe Exchange at foe 
Expiration Time on the Expiration Date, without regard to extended cx 
afto hours trading. 


SETTLEMENTTERMS: 

Physical Settlement: Applicable 

Failure to Deliver Applicable 


ADJUSTMENTS AND EXTRAORDINARY EVENTS: 


Adjustments: 

Method of 

Adjustment Calculation Agent Adjustment 


Extraordinary Events: 

Consequences of 
Merger Events: 

(a) Share-for- 

Share: Alternative Obligation or Cancellation and Payment, at the Bank's 

discretion, and the Bank shall notify Counterparty of its election no latex 
than two (2) Business Days prior to the Merger Date. 

(b) Share-for- 

Other: Cancellation and Payment 


(c) Share-for- 

Combined: Cancellation and Payment with respect to foe Other CoiKideration, and 

with respect to the New Shares, AJlemative Obligation or CaiK»llation 
and Payment, at the Bank’s discretion, ami the Bank shall iu>tify 
Counterparty of its clw^on no later than two (2) Business Days prior to 
the M^ger Date. 

Altem^ve 

Obligation: The applicable definition of “Alternative Obligation” in subsections 

9.3(b), (c) and (d) of foe Equity Definitions shall be ameiuled by adding 
foe following at the end of each such subsection: 

“including any one or more of the Strilm Price of the Call, Strike Price 
of the Put, Number of Cations, Numbea- of Shares in foe Basket, Option 
Entitlement, Relevant Price, Avenging Dates, Reference Price, and any 
other variable relevant to the exercise, s^ement or payment terms of 
each such Transaction. Nolwitiistanding the above, tiie Calculation 
Agent will determine if any such Merger Event adjustment affects the 
theoretical value of any such Transaction, and if so, may in its 
reasonable discretion m^e an adjustment to any one or more of the. 
Strike Price of the Cali. Strike Price of foe Put, Number of Options, 


Ref: 
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Number of Shares in the Basket, Cation Entitlement, Relevairt Price, 
Averaging Da^, Refoence I^ce, ai^ any otfur variable relevant to ttie 
exercise, settlement or payn^nt tmns of such Transaction to reflect the 
characteristics (inclnding, without limibitton, the volatili^, dividend 
practice and poli^ and liquid!^) of the New Shares and/or dre Oth^ 
Considerauon. Any adjustment made pursuant to dus paragraph will be 
effective as of the due de^mii^ by the Calculation AgenL 


NatioiiaUzation or 

Insolvent: Cancellation and Payment 

DeOnitioiK: The definition of “Merger Event” in Section 9.2(a) of the Equity 

Definitions shall be deleted in its entirety and replaced with d» 
following: 

“Merga* Evenf * means any (t) reclassification or chan^ of the Shares 
that results in a transfix ot an irrevocable commitment to transfer 
10% or more of all outstanding Shares, (ii) consolidation, amalgamation 
or m^ger of the Issuer with or into anotiro^ entity (otha- than a 
consolidation, amal^mation or in»‘ger in which the Issi^ is die 
continuing entity and which does not result in any such reclassification 
or change of 10% more of all outstanding Shares) ot (iii) odier 
takeov^ ofiier fcM* die Shares diat results in a transfu* of or an 
irrevocable commitment to transfer 10% or mcm of all the outstanding 
Shares (other dian the Shares owned or controlled by the offer or), in 
each case if the Merger Date is on or before, in the case of a Physically- 
setded Option Transaction, the final Expiration Date or, in any other 
case, the final Valuation Date. 

3. Calculation Agent 

The Bank will be the Calculation Agent Whenevo’ die Calculation Agent is required to act it will do so in 
good faith, and its detominations and calculations will be binding in the absence of manifest error. 


4. 


5. 

6. 
7. 


Accounts Details: 

Axiount for payments to the Bank: 


HSBC Bank USA, 
ABA #021-004-823 


Acccamt for payments to the Coimtopai^ HSBCBankUSA, 

ABA #02^0^23, 
Account 

Offices: 


The Office of the Bank for the Transaction is New York 
Brokn/Airanger: None. 

Additional Termination Events 


Each of the following shall constitute an Additional T^mination Event with respect to diis Transaction in 
respect of which both parties shall be Affected Parties: 


Refil 


4 



1675 


HSBC Bank USA 


= Redacted by the Permanent 
Subcommittee on Investigations 


(a) The occurrence or existence on any Exchange BusinKs Day or Local Busina Day of any event, 
circumstance or cause beyond the control of the Bank that has or reasonably would be expected to have 
a roaleria! adv«^ effect on its ability to perfemn itt obligations under this Transaction; and 

(b) The occurrence or existence on any Exchange Business Day or local Business Day of an event beyond 
the control of the Bank that has the effect of making it impossible or illegal for the Bank to m ai n tain its 
hedge in connection with this Transaction (including without limitation the ability to fieely trade (long 
or shcat) the Shares on the Exchange or to borrow the Shares on reasonable t^ms). 

8. Unwind Evoits. 

The following shall constitute an Unwind Event 

Countoparty shall notify the Bank tiiat an Unwind Event has occuned. 

Upon the occurrence of an Unwind Event, the Transaction shaU tMinmate immediately (the “Unwind 
Date”) and tiie Unwind Date shall become die Expiration Date. 

The amount payable i^ion the termination of this Transaction following the occurrence of an Unwind Event 
shall be detemuned by die Calculation Agent using the standard Black-Scholes option i»icing fommla 


• The Put Option will be valued at 50.25% volatility. 

• The Call Option will be valued at 50.50% volatility. 

• The Risk Free rate will be determined by using the inter-bank offer deposit rate at the date of 
the Unwind Event 

• Dividend will be zero. 

• For die unwind of the Transaction, the value of the Basket shall be calculated using the stock 

prices per Share at which the Bank n^nirchascs the stock to close hedge from the 
Counterparty or in die open market on the exchange on which such stock is traded. 

9. Taxes. 

Counterparty will on demand indemnify the Bank fca: and against all stamp taxw and any othof transfer 
taxes incurred by the Bank by reason of ent^ing into the Transaction to which this Confirmation relates or 
ppitUfTi CTit thereof in accordance with its terms. 

10. Acknowledgment and Additional Representations. 

Each party hereby acknowledges and agrees that the other party has engaged in (or has refrained from 
engaging in) substantial financial Transaction and has taken othra material actions in reli^ upon the 
parties' entry into the Transaction to which this Confirmation relates on the terms and conditions set forth 
h««in. 


In addition to the rqirraentations set fordi in die Agrcentent, Counterparty further represents diat; 

(a) Neither the Bank nor any of its afaiiates has advised Counterparty with resist to any legal, regulatoiy, 
tax, acc o un ting ot economic consequences arising from die Transaction, and neidier the Bank nor any of its 

is acting as agent, or adWs(» for Counterparty in connection with the Transaction. 

(b) CountCTparty fiirtiiCT represents that it is not an “affiliate” of the Issuer, as such tram is defined in 
Regulation 230.144(aXl) under the Securities Act of 1933 (the "1933 Act”), nor is it a counterparty 
entering into the Transaction on behalf of the Issuer or any affiliate thereof. 

(c) Countraparty represraits that it is nert in possession of any matenal non-public information concerning 
the business, operations or prospects of the Issuct and was not in possession of any such information at the 
time of placing any ordra- wdi resjtect to the Transaction- 


Ref: 
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Annex I: 


S har es Coniprised in the Basket 

The Basket is composed of the specified Shares of the Issuers listed below in the relative proportions and 
mimh wg set out in rel^on to e^h Issuer below. 


Issuer 

Ticker 

Symbol 

Price per 
Share 

Number of 
Shares in Basket 

Exdiange 

Applied Materials Inc. 

AMAT 


139^ 

Nasdaq NMS 

Cisco Systems Inc. 

csco 


325,000 

Nasdaq NMS 

Ddil Computer Corp. 

WEMMM 


295,000 

Nasdaq NMS 

eBay Inc. 

WM3S3M 

USD 56.9940 

200,000 

Nasd«iNMS 

First Data Corp. 


USD 71.5045 

123,500 

New York Stock Exchange 

Immunex Corp. 

MNX 

USD 25.6466 

133,100 

Nasdaq NMS 

Oracle Corporation 

ORCL 

■ikitBni.Fvra 

272300 

Nasdaq NMS 

Qwest Communictdions 
IntematitHial Inc. 

Q 

USD 11.5000 

195,000 

New York Stock Exchange 


OCOM 

USD 55.1282 

103,200 

Nasdaq NMS 

1 Xilinx, Inc. 

XLNX 

USD 38.2200 

121,000 

Nasdaq NMS 
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RESPONSES TO SUPPLEMENTAL QUESTION FOR THE RECORD 
SUBMITTED BY 

SENATOR NORM COLEMAN 

and 

SENATOR CARL LEVIN 

to 

LOUIS J. SCHAUFELE III 

Securities Broker/Former Wyly Banker at Bank of America 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 
TAX HA VEN ABUSES: 

THE ENABLERS, THE TOOLS & SECRECY 
August 1, 2006 


1. FYhihit 2S is attached to this set of questions. It consists of e-mails between Keeley 
Bennington, Chief Financial Officer of the Wyly family office, you, and Michelle Boucher, 
CFO of Irish Trust and protector of Wyly related offshore trusts. On October 3, 2001, at 
1:59 p.m., Ms. Hennington reported to Ms. Boucher that Mr. Charles Wyly wanted to sell 
100,000 shares of Michaels stock through Lehman Brothers. She wrote: 

“They were ok with my verbal and just needed you to follow up and get 
some Instruction from the trustees also. They were selling today on my 
verbal authorization. I really hope that is okay.” 

At 4 p.m. that same day, you reported to Ms. Boucher that 82,000 shares of Michaels stock 
had been sold for Quayle Ltd., an Isle of Man corporation owned by one of the Wyly 
related trusts. 

a. Were the 82,000 shares yon referenced in your e-mail to Ms. Boucher sold on the verbal 
authorization of Ms. Hennington? 

b. Did the trustees or any individual authorized to act on behalf of Quayle Ltd. provide 
authorization for the sale of the stock before the stock was sold? 

i. If yes, who provided the authorization, how was that authorization conveyed, and 
when was it conveyed? 

ii. If not, why were shares of the stock owned by Quayle Ltd. sold on the authorization 
of Ms. Hennington, who worked for the Wyly family office, and was not authorized 
to initiate transactions for Quayle? 


Permanent Subcommittee on Investjeations 

EXHIBIT #65e 
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2. When you moved to Bank of America, did Mr. Sam Wyly and/or Mr. Charles Wyly make, 
or have any role in, the decision to move the offshore accounts from Lehman Brothers to 
Bank of America? 


3. Exhibit 21a is attached to this set of questions. It consists of an e-mail originally sent by 
Mr. Phil Wertz, at Bank of America, and then forwarded by you to Mr. Charles Pulman, 
at Meadows Owens, on May 26, 2004. 

a. Did you understand that Bank of America’s corporate policy required that beneficial 
ownership information be provided to Bank of America? 

b. Why did you seek an outside opinion from Charles Pulman on this matter? 

c. Who did Mr. Pulman work for and who did he represent on this matter? 


4. Did you represent to your employers — CSFB, Lehman Brothers, and Bank of America — 
that the offshore trusts and the offshore corporations owned by the trusts were 
independent of Mr. Sam Wyly and Mr. Charles Wyly? 

If so, who represented to you that the offshore trusts and offshore corporations were 
independent? 


5. Exhibit 21h and Exhibit 21 w are attached to this question. Exhibit 21h consists of a series 
of e-mails. A March 25, 2004, e-mail from Ms. Lori Bensing, Bank of America Private 
Bank Sales Manager, which is copied to you, includes the following: 

“In short NFS [National Financial Services] thinks that there might be 
Patriot Act issues and that the stock might be affiliated in some way.” 

Exhibit 21w is an e-mail exchange between you and Mr. Phil White, Bank of America 
Private Bank Market Executive. On October 15, 2004, you write: 

“It seems that 144 and affiliation is a question along with AML issues.” 

a. When was the first time you realized that NFS concerns about the ownership of the 
Wyly related offshore accounts extended beyond AML related matters and also 
included affiliate related matters? 
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b. Did you communicate this particular concern (affiliate status) to the representatives of 
the offshore trusts and corporations? If so, to whom did you communicate this? When 
did you communicate this and what was the response? 

c. Did you ever report to anyone at Bank of America that the affiliate issue had arisen at 
Lehman brothers in conjunction with a proposed pre-paid forward sale of Michaels 
stock by Devotion Ltd., one of the offshore corporations owned hy a Wyly related Isle 
of Man trust? 


[RESPONSES ATTACHED] 
# 
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Martin J. Auerbach, Esq. 

1345 Avenue of the Americas, 19"' Floor 
New York, NY 10105 


Telephone 21 2 903 91 80 Facsimile 21 2 903 91 85 


September 7, 2006 


VIA FEDEX 

Hon, Norm Coleman 
Chairman 

Hon. Carl Levin 
Ranking Minority Member 

Permanent Subcommittee on Investigations 

Committee on Homeland Security and Governmental Affairs 

United States Senate 

199 Russell Senate Office Building 

Washington, DC 20510 

Re: Su pplemental Questions for the Record 

Dear Senators Coleman and Levin: 

As counsel to Louis J. Schaufele III, I am enclosing his answers to the 
Supplemental Questions for the Record that you submitted to him in connection with 
the Subcommittee’s August 1, 2006 hearing, Mr. Schaufele understands that these 
questions are an extension of the hearing and that he therefore remains under oath in 
answering them. 



Enel. 

cc: Louis J. Schaufele III 
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ANSWERS OF LOUIS J. SCHAUFELE, ffl to SUPPLEMENTAL QUESTIONS 

FOR THE RECORD 

1. a Althou^ I do not specifically recall this transaction, it is my best 
recollection that the sale of 82,000 shares of Midiaels stock was based on my 
understanding that we would receive instructions fi'om the trustees of the offshore 
trusts directing this sale, which, to the best of my knowledge, we had always received 
on each transaction for the offehore accounts. Although I do not recall this particular- 
transaction, it is possible, based on my imderstanding of the consistent practice 
described above, and my understanding that it would be followed in this instance, that 
a trade was placed before the receipt of those instructions fi-om the offshore trustees. 

It is further my belief that such instruction was received with respect to this trade and 
would have fully ratified its execution If the trustees had not approved this 
transaction, the trade would have been broken. 

b. i. 1 have no specific recollection of this transaction. Without access to the 
records I cannot say with certainty whether authorization was received from the 
trustees or any individual authorized to act on behalf of Quayle Ltd. before this sale of 
Michaels shares, and if so, from whom and in what form. It is possible, as appears to 
be the implication of the e-mails attached as Exhibit 25, that prior authorization of this 
particular transaction was not received. If this transaction had not been approved by 
the trustees, this trade would have been broken. 

ii. As noted in response to question La., I would not have viewed the sale as 
being made “on the authorization of Ms. Henningtoa” Rather, I would have expected 
actual approval of the sale to be made by the trustees, as they always had and, I 
believe, did in this instance. If the trustees had not approved this transaction, the trade 
would have been broken 

2. Sam Wyly and Charles Wyly played no role in my decision to move fi'om 
Lehman Brothers to Bank of America. My team and 1 decided to move to Bank of 
America because it presented us with an attractive employment opportunity. At no 
time before our move, did the Wylys, or anyone acting on behalf of them or the 
offehore accounts, express any desire either to remain at Lehman Brothers or move 
their accounts to Bank of America. When we moved, most of our clients simply 
moved with us. Thus, from my perspective and to the best of my knowledge, Sam 
Wyly and Charles Wyly played no role in the decision to move the offshore accounts 
fi-om Lehman Brothers to Bank of America. 

In addition, I would note while the Committee’s August 1, 2006 Report 
appears to imply that these accounts were no longer welcome at Lehman Brothers and 
were “pi'ompfiy” moved after discussion of the Devotion collar ended in late 
September or early October 2001 , in fact, my understanding is that: (1) far firom 
objecting to these accounts or wanting them to leave, Lehman Brothers actively 
sou^t to have the Wyly-related offshore accounts remain at Lehman Brothers even 
after I moved to Bank of America, and (2) the move did not occur until late January or 
early February 2002, some four to five months after those Devotion discussions ended, 
hardly “promptly” in the investment securities business. 
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3. a. When the Wyly-related offshore accounts were opened at Bank of America 
in the first quarter of 2002, 1 requested direction from the Bank compliance 
department about the information the Bank needed from the offehore entities to open 
the accounts. That information - which we were told to obtain and did obtain - did 
not include beneficial ownership informatioa The question of beneficial ownership 
was not raised tmtil NFS did so in the latter part of 2003. In addition, I believe that 
my understanding of Bank of America’s policy is consistent with the testimony of 
Michael Conn (see August 1 hearing transcript at 138 -139: “The bank’s policies at 
the time. . .did not always require that beneficial ownership information be obtained at 
account opening”) and the maimer in which the Wyly-related offshore accounts were 
treated by the Bank (including its legal and compliance departments, and all of the 
management senior to me who oversaw the handling of these accounts) in the lengthy 
period before the written demand for that informatioa 

b. While I did ask Charles Pufrnan for “any comments you might have,” I did 
not seek an outside legal opinion from him. As an employee of Bank of America, the 
legal advice 1 followed was that of the Bank’s lawyers. As I have told the Staff, I put 
Mr. Pulman and the Bank’s counsel in touch with one another so they could have a 
fully informed legal discussion with one another about legal issues. I am not a lawyer 
and thought that it would be best for the Bank’s counsel to be talking directly to the 
lawyer for the offshore entities. 

c. It was my understanding that Mr. Pulman worked for Meadows, Owens and 
was representing the Wyly-related ofi&hore entities. That understanding was based on 
a discussion with Michelle Boucher, who was a trust Protector. Ms. Boucher 
identified Mr. Pulman as the attorney for the oflfehore entities when I suggested that 
their counsel should talk with counsel for Bank of America about the question of 
beneficial ownership. 

4. All of my employers — CSFB, Lehman Brothers, and Bank of America— were 
actively aware that the offshore accounts were Wyly-related, I do not recall what 
discussion, if any, took place while I was at CSFB with respect to issue of whether the 
offehore trusts and the offshore corporations owned by the trusts were “independent” 
of Sam Wyly and Charles Wyly. The Wylys’ relationship to the offshore accounts 
was always well known to CSFB, and CSFB had an active legal and compliance staff 
who were in a position to determine the accounts’ affiliation status. 

The Lehman Brothers legal department actively addressed the issue of 
independence and received representations from Wyly representatives and Michaels 
Stores legal representatives, rather than from me, that the offehore trusts and the 
offshore corporations owned by the trusts were independent of Sam and Charles Wyly. 
Lehman Brothers’ treatment of the accounts, with respect to options exercises, trading, 
and margin, were all consistent with a legal conclusion on the part of Lehman 
Brothers that the accounts were independent of Sam and Charles Wyly. 

While I was at Bank of America, the question of whether the offshore 
accounts were independent of Sam and Charles Wyly was carefully reviewed by 
members of the Bank’s legal and compliance departments, as well as senior 
management. Based on the manner in which the legal and compliance departments 
permitted those accounts to transact business, it is my understanding that they viewed 
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those accounts as independent. Among oflia" things, that was consistent with both the 
position that had been repeatedly taken by the Wylys and counsel to Michaels Stores 
and with the un-legended and unrestrict^ nature of the Michaels Stores shares 
provided to those accounts by the transfer agent for Michaels Stores. To the extent 
Bank of America sought my understanding with respect to the issue of independence, 

I freely and honestly provided my understanding that they were independent, based on 
what had been repeatedly and consistently represented to me by the Wylys, their 
representatives, the representatives of the offehore trusts and corporations, and the 
lawyers for Michaels Stores. 

With respect to the question of independence, there are two other issues I 
would note. First, the Committee’s August 1, 2006 Report sa}^ that I knew that the 
Wylys were “exercising direction” over the offshore accounts. That is not my 
understanding. While it is certainly true that, as 1 told the Committee’s Staff, I 
discussed various investment ideas with the Wylys and their on-shore advisors, it was 
not my understanding that the Wylys were “exercising direction” over the offshore 
accounts. To the contrary, as I told the Staff, it was my understanding that whatever 
views the Wylys had about the offshore accounts, the accounts were being “directed” 
by the trustees, not by the Wylys. The language in the Report may be a matter of 
semantics, but it is important to me that the record be clear that it was not my 
understanding that the Wylys were “exercising direction” as I understand that phrase. 

Second, the Committee’s August 1, 2006 Report might be read to imply that I 
had somehow neglected to alert CSFB, Lehman Brothers, or Bank of America to 1 3D 
issues with respect to the offehore accounts. To the extent that is the Report’s 
implication, 1 respectfully disagree. First, as I discussed with the Staff, for a portion 
of the time the offihore accounts were at Lehman Brothers, a number of those 
accounts were 13D filers, so there was nothing about which I needed to alert Lehman 
Brothers. Second, the facts that these accounts are related to the Wylys and that they 
are related to Michaels Stores - the facts that would give rise to affiliation and 13D 
questions - were always fully known to CSFB, Lehman Brothers, and Bank of 
America. Thus, the potential 13D implications of these accounts is something that 
was always well known to all of these institutions and not something about which I 
failed to alert them. 

5. a.andb. Ido not recall specifically when I became aware that NFS concerns 
about the offehore accounts might include affiliate-related matters. I do recall, 
however, as I previously told the Staff, the context in which the question of affiliation 
arose. NFS questioned the possibility of affiliation between the accounts when shares 
held in one offshore account were transferred to another of the offehore accounts, 
which, in turn, transferred funds to the first account. NFS indicated that this appeared 
to suggest that the accounts were not independent of one another, and NFS was 
focused on that rather than affiliation between the accounts and Michaels Stores. We 
communicated NFS’s concern about the relationship among the accounts to Michelle 
Boucher, as Protector for the offehore trusts, and asked her to provide an explanation 
of the inter-account activity being questioned by NFS. The explanation for the 
transaction that we were provided and then shared with NFS was that the first account 
had shares when its beneficiaries wanted cash while the other account had cash and 
was interested in holding shares. Rather than having to go to the market to sell those 
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shares and receive cash, the trades were simply linked providing the first account with 
funds and the second account with stock. 

c. Although 1 do not recall specifically reporting to people at Bank of 
America that “the affiliate issue” had arisen at Lehman Brothers in conjunction with 
the proposed pre-paid forward sale of Michaels stock by Devotion Ltd. , the affiliation 
issue is certainly one that was known at Bank of America As reflected in the Barry 
Harris e-mail of March 25, 2004, 6:21 PM, to Lori Bensing and Mike Hearn that is 
included in Exhibit 2 Ih, affiliation was not an issue that I understood to be unfamiliar 
or controversial. As Mr. Harris (who was a senior legal officer for Bank of America’ s 
Private Bank) noted, “I would assume that a letter from the corp GC [of Michaels 
Stores] wou[ld] satisfy NFS that the stock is neither controlled nor restricted.” Finally, 
I would note that although there was lengthy discussion with NFS and within Bank of 
America, involving legal, compliance, and senior management, no one ever suggested 
that there would be any difficulty in obtaining such a letter nor did Michaels Stores 
ever decline to provide one. Indeed, at the time of that discussion, I am not aware that 
the Bank or NFS ever sought such a letter or any other assurance on this issue, nor 
was I directed to seek one. 
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Frwn: 

Sent 

To: 

Cc: 

Subject: 


Hanis, Barry [barry.harris@bantofamerica.com] 
Friday, March 26. 2004 10:56 AM 
Schaufele, Louis J; Benang, Ion S; Hearn, Mike 
Hechttinger, Susan; Bowden, Tf^^ore 1. 

Re: need some o^hore help 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Harris, Barry P. <Barry. Harris@BankofAiBerica.com> 

To: Schaufele, Louis J. <louis . j . schaufeleSbankofan^rica . com>; Sensing, Lori 
5. <lori.s.bensing6bankofaroerica.com>; Hearn, Mike 
<Mike . HearnfiBankofAmerica . coit> 

Sent: Fri Mar 26 10:54:57 2004 
Subject: Re: need some offshore help 

Unfortunately no. Need names and/or other identifiers to run them through 
the background checks as I understand our and NFS* processes. But Susan H 
and Ted nay have other thoughts. 

Barry 


Sent from iny BlackBerry Wireless Handheld 


Original Message 

From: Schaufele, Louis J. <louls . j , schaufeleebankofamerica. coin> 

To: Harris, Barry P. <Barry.Harris0BankofAmerica.com>; Bensing, Lori S. 
<lori.s.beasingSbankofamerica.com>; Hearn, Hike 
<Hike.Hearn@Banko£America. coro> 

Sent: Fri Mar 26 10:28:33 2004 
Siabject: RE: need some offshore help 

Is it sufficient to say that the beneficiaries of the trust are meinbers of 
the Charles Wyly fai&lly and their immediate children and grandchildren 
subject to the discretion of the trustee? 

Original Message 

From: Harris, Barry P. 

Sent: Thursday, March 25, 2004 6:21 PM 
To: Bensing, Lori 5.; Hearn, Mike 

Cc: Schaufele, Louis J.; Hudgins, Steven E, ; Wollard, Denise L.; Bowden, 
Theodore I./ Schroder, Alan; Hechtlinger, Susan; Rusnak, Geoff 
Subject: Re: need some offshore help 
iR^ortance: High 


Lori, I think you have I'd’ed 2 distinct issues. On the first, I would 
assume that a letter from the corp GC wou satisfy NFS that the stock is 
neither control nor restricted. 

The second, AML/Patriot Act, more problematic. I presume the trustee is not 
BofA. If not, I believe that our policies require that we know the I*d of 
all beneficiaries as is required by law. If the trustees or beneficiaries 
are unwilling to disclose, I believe that leaves us and NFS with little 
option. The regulators leave us virtually no room, and a failure to follow 
our own policies (if I am correct on them) would be a s;ignificant breach in 

I Permanent Snbcommittec on Invesfipations 

EXHIBIT #21h 
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this sensitive area. 

Mike/Susan/Geoff, your thoughts and expertise? 
Barry 

Sent from my BlackBerry Wireless Handheld 


Original Message 

From; Sensing, Lori S. <lori.s.bensing8bankofainetica.com> 

To: Harris, Barry P. <Barry.Harris6BankofAinerica. co»>; Hearn, Mike 
<Mike . HearnSBankofAmerica . com> 

CC; Schaufele, Louis J. <louis. j .schaufele8bankofajiterica.com>; Hudgins, 
Steven E, <Steven.Hudgin.s@BankofAmerica.cam>; Wollard, Denise L. 

<denise . 1 . wollardSbankof america . coin> 

Sent: Thu Mar 25 17:43:15 2004 
Subject: need some offshore help 


Jim Dwiggins suggested floating this out to both of you. 

At conversion, Barry you may rementoer that we got approval to hold several 
Isle of Man accounts. We have been experiencing a lot of difficulty with 
NFS on these accounts since conversion and in particular 10 acco\ints that 
hold MIK stock {Michael's Stores). These accounts were created a niHifcer of 
years ago by trusts and according to the directorate the accounts share 
several of the same beneficiaries (various Wyly Family members and various 
charities). In short, NFS thinks that there might be Patriot Act issues and 
that the stock might be affiliated in some way. MUCH of their 
misunderstanding stems from a general lack of )cnowledge of the purpose and 
benefits of offshore accoiints. The stock transferred in as clean stock but 
if need be we can go to corporate counsel for Michaels and get an opinion 
(1.7ram shares total) or statement that the shares are not affiliated. We 
can also go to the Isle of Man attorney for these accounts and get some 
letter that states that the beneficiaries are not terrorists. What we 
probably cannot do is get a list of the names, addresses and social security 
numbers of the beneficiaries. I am afraid that if we can't provide this that 
they may tell us to move the accounts. We may need someone from legal to 
help us with this (I sho\xld mention that BAI compliance is satisfied) . Your 
thoughts? 


Lori Bensing 

Managing Director, Sales Manager 

Ban)c of America Private Bank 

Banc of America Investment Services, Inc. 

214-220-3405 ph 

214-220-3418 fax 


2 
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FitHn: Schaufele, Louis J. [louis.j.sdiauf^e@bantofameric3.coin| 

Sent Wednesday, May 26,2004 7:24 PM 

To: 'q)ultnan@meadW5owens.c«n' 

Subject Fw: tOM 


Charles thanks for the call, I have attached an email frcm Phil Wertz and 
would appreciate any comaents you might have. 1 think bottom line is the IF 
scenario we spoke of. You can see Phil se^ns pretty adamant on it. 

Thanks 

Michele is my asst. And fwd phil's email. 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Crittenden, Michele M. <michele.m.crittenden@bankofamerica.coiD> 
To: Schaufele, Louis J. <louis. j.schau£ele0bajikofamerica.con> 

Sent: Wed May 26 17:27:55 2004 
Subject: lOM 

cpulmanOmeadowsowens. com 


Set forth below is the relevant text of Section 312 of Patriot Act. As the 
proposed regulations are not yet final, the interim rules state that we must 
apply with the statutory language itself. Section 3(AJ is pretty clear 
about the need to identify beneficial ovmers. The proposed rules {which 
will eventually be finalized) would clarify some of the scope of the rules. 
For exanple, it provided that you need to identify the holders of beneficial 
ownership interests if they have a right to at least $1>IM or 5% of the value 
of the account (therefore setting a de threshold) . 

All of these rules are subject to interpretation and therefore it is 
difficult to say it is black and white, however, 1 don't think this is as 
gray as their coomsel argues it is. They argued that it is not technically 
a "private banking account". They argued that it is not necessarily a 
non-US customer if you drill down to the beneficial owners. They argued 
that the family may not technically have "beneficial ownership interests” 
depending on how that term is defined. As pointed out to their counsel, the 
Issue we face is that the Banking Hegxilators and Congress are interpreting 
the Patriot Act rules with a mindset that expects banks to not split hairs 
on technicalities and to go beyond the letter of the rules. When the final 
rules are published, I think they will be relatively consistent with the 
proposed rules. This was also the basis of our Corporate Policy. I woxild 
not feel caafortable advising the bank that our policy should eliminate the 
need for this information in all cases, so I believe you Biust argue that you 
have done enough to warrant an exception to the general rule. 

If the decision is made to keep the account open, we will take the position 
that we have sufficient information in the file and know enough overall to 
satisfy this legal obligation. Without the names themselves, I think there 
is a risk that we will be deemed to have not met that obligation vmder 
Section 312. Without the names themselves, there is also a risk that we are 
criticized because we are unable to screen these people against OFAC and 
other terrorist lists that are issued from time to time. None of those are 
guarantees of a legal violation or a regulatory sanction and therefore must 
be weighed by the business unit. 

I must admit that I have not heard any persuasive arguments from the client 
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about why they should viithhold the names, other tdian that they just want to 
maintain secrecy. I agree with the ICM counsel that the director couldn't 
give the names vdthout consent of their clients, but I have confirmed that 
we get such consent all the time for offshore trusts that we manage when 
faced with such circumstances. Given how nai^ we know overall your 
relationship with them, I don't understand vdiy they would object if the 
director asked for their consent. 

Section 312 

’Ml) IN GENERAL. -Each financial institution 
that establishes, maintains, administers, or manages 
a private banking account or a correspondent ac- 
count in the United States for a non-United States 
person, including a foreign individual visiting the 
United States, or a representative of a non-United 
States person shall establish appropriate, specific, 
and, where necessary, enhanced, due diligence poli- 
cies, procedures, and controls that are reasonably 
designed to detect and report instances of money 
laundering through those accounts. 

’ • (3) MINIMCJM STANDARDS FOR PRIVATE BANK- 
ING ACCOUNTS. -If a private banking account is re- 
quested or maintained by, or on behalf of, a non- 
United States person, then the due diligence policies, 
procedures, and controls required under paragraph 
(1) shall, at a minimum, ensure that the financial 
institution takes reasonable steps- 
' ' (A) to ascertain the identity of the nomi- 
nal and beneficial owners of, and the source of 
funds deposited into, such account as needed to 
guard against money laundering and report any 
suspicious transactions under subsection (g) ; 
and 

’ ’ (B) to conduct enhanced scrutiny of any 
such account that is requested or maintained 
by, or on behalf of, a senior foreign political fig- 
ure, or any iioDediate family metier or close 
associate of a setxiot foreign political figure that 
is reasonably designed to detect and report 
transactions that may involve the proceeds of 
foreign corruption. 

•M4) DEFINITION. -For purposes of this sub- 
section, the following definitions shall apply: 

’MB) PRIVATE BANKING ACCOUNT. -The 

term 'private banking account' means an ac- 

cotmt (or any combination of accounts) that- 

' ' (1) requires a minimum aggregate 

deposits of funds or other assets of not less 24 

than $1,000,000; 

B7 

' ' (ii) is established on behalf of 1 or 
more individuals who have a direct or ben- 
eficial ownership interest in the account; 
and 

"(iii) is assigned to, or is administered 
or managed by, in whole or in part, an of- 
ficer, Mqsloyee, or agent of a financial in- 
stitution acting as a liaison between the fi- 
nancial institution and the direct or bene- 
ficial owner of the account.''. 

Original Message 

From: Schaufele, Louis J 


2 


sa 



Sent: Tuesday, May 25, 2004 9:46 AM 
To: Mertz, Phillip 
Subject; RE: lOM 
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We are having a conference call with Tim Maloney, In your opinion (setting 
corporate policy aside), woiild you classify this as a black and white issue 
or grey? I would assume you would say grey given that the final version of 
Patriot is not out yet? I have attached my history on the relationship that 
I sent to Maloney, 
thanks 

Original Message 

From: Wertz, Phillip [mailto:Phillip.Wert 2 ebankofaa 1 erica.com) 

Sent: Tuesday, May 25, 2004 8:39 AM 
To: Schaufele, loxiis J 
Subject: RE: lOM 


I have not spo):en to him about the KIK issue, but out problem is really a US 
law issue and a Corporate Policy issue. 

Original Message 

From: Schaufele, Louis J 
Sent: Tuesday, May 25, 2004 8:05 AM 
To: Wertz, Phillip 
Sidoject: ICM 


Have you spoken with Daniel Shonfeld, as I understand it he is the UK AML 
advisor. I just wondered if the UK folks have any different interpretation, 
thanks 

Lou Schaufele 

Managing Director / Investments 

Private Client Advisor 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214 303 2916 
214-303-2980 fax 


3 
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From: White, Phil [phil.white@bankofamenca.comj 

Sent: Friday, October 1 5. 2004 5:24 PM 

To: Maloney, Timothy P. 

Subject: FW: Michaels Stores 


Tim, from our conversation yesterday, I gathered that "supervision" of these was an Issue for NFS. And I have asked 
Lou to do some homework on how often they move stock. It has only happened once and he doesn't antidpate it 
happening again. And as he points out, the transfer agent isnl going to allow legend sUock to be moved. I really belelve 
that If we can't accomodtae these folks somehow, we're putting a very large relationship at risk. I wanted you to have 
this before our conversation Monday. 

— Original Message — 

From: Sdiaitfele, Loitis J. 

Sent: Friday, Octc^er 15, 2004 2:17 W 

To: wt^ m 

Cc Qiandler, So:t^ Sensing, Lori S. 

Subject: Michaels Stores 

it seems that 144 and affiliation is a question along with AML Issues. I gathered that a comment is that they move stodc 
all the time from entity to entity, in checking our notes we can oi^ find one instance where they moved stock was only 
one time, they moved 25k shares from one account to another ^th proper documentation). Having dealt vdth these 
entities for several yeais this is a very rare event. First on the 144 issue, the stock was transferred in here (BofA) clean 
with out a legend. Usually a transfer agent is a good source as to whether certificates are legended or not The other side 
of this is that the Wyl/s do not claim ownership of this stock in any proxy materials. At one point we talked about getting 
a statement from corporate counsel that says that this is not affiliate stock (however I think we can tell that v^out it and 
are really adcing the client to go above and beyond). 

In regard to the beneficiary issues, I do not think they will give us the names (they have told me this as recently as last 
w^ek). I do think we can get them to complete NFS' questionnaire with out the beneficiaries. I have had discussions with 
the protectorate and think that they v/ould be willing to go to an independent party (lawyer type) to give some letter that 
says that beneficiaries are not on any AML list. Actually they have already done this with an Isle of Man attorney. 


Hopefully we can figure this out, the clients have opened accounts at other US financial institutions in 2004. 
t have attached a dated email that covers some of this, read all entries and also the recent proxy. 


RE: need some PRINQFAL 
offshore hdp CKKOlOEhS AND Mi 


thanks 

Lou Schaufele 

Managing Qrector / Investments 

Private Client Advisor 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214 303 2916 

214^03-2980 fax 
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From: 

Sent: 

To: 

Subject: 


Heam, Mike 

Friday. March 26, 2004 10:58 AM 
Schaufele, Louis J. 

RE: need some offshore help 


will do if it is in a written form that is that clear..... hope it is, Mike 

Original Message 

From: Schaufele, Louis J. 

Sent: Friday, March 26, 2004 10:53 
To: Hearn, Mike 

Subject: RE; need some offshore help 


If that is the case could you get me the actual ruling so 1 can show the client, 
thanks 

Original Message 

From: Hearn, Mike 

Sent: Friday, March 26, 2004 9:51 AM 

To; Schaufele, Louis J.; Harris, Barry P.; Sensing, Lori S. 

Cc; Mitchell, David 

Subject: RE: need some offshore help 


I will ask one of the patriot act experts to see what they say about this type of account, 
but my best guess is that we would need the names and SS nxunbers for all the adult benies, 
as there is not a US based financial institutions between us and the ultimate clients... 
will let you know, Mike 

——-Original Message 

From: Schaufele, Louis J, 

Sent; Friday, March 26, 2004 10:29 AM 

To: Harris, Barry P.; Sensing, Lori S.; Hearn, Mike 

Subject: RE; need some offshore help 


Is it sufficient to say that the beneficiaries of the trust are members of the Charles 
Wyly family and their immediate children and grandchildren subject to the discretion of 
the trustee? 

Original Message 

From: Harris, Barry P. 

Sent: Thursday, March 25, 2004 6:21 PM 
To: Bensing, Lori S.; Hearn, Mike 

Cc: Schaufele, Louis J.; Hudgins, Steven E, ; Wollard, Denise L.; Bowden, 

Theodore I.; Schroder, Alan; Hechtlinger, Susan; Rusnak, Geoff 
Subject: Re: need some offshore help 
Importance: High 


Lori, I think you have I'd'ed 2 distinct issues. On the first, I would assume that a 
letter from the corp GC wou satisfy NFS that the stock is neither control nor restricted. 

The second, AML/Patriot Act, more problematic. I presume the trustee is not BofA. If not, 
I believe that our policies require that we know the I'd of all beneficiaries as is 
required by law. If the trustees or beneficiaries are unwilling to disclose, I believe 
that leaves us and NFS with little option. The regulators leave us virtually no room, and 
a failure to follow our own policies (if I am correct on them) would be a significant 
breach in this sensitive area. 


BA 14884' 
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Mike/Susan/Geoff, your thoughts and expertise? 
Barry 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Sensing, Lori S. <lori . s .bensinggbankofamerica. coin> 

To: Harris, Barry P. <Barry.HarriseBankofAmerica.ccmi>; Hearn, Mike 
<Mike . HearneBankofAmerica . coin> 

CC: Schaufele, Louis J. <louis . j . schaufele0bankofaiiierica. com>; Hudgins, Steven E, 
<Steven.HudginseBankofAinerica.com>; Wollard, Denise L. 

<denise. 1 • wollardSbankof america . conO 
Sent: Thu Mar 25 17:43:15 2004 
Subject: need some offshore help 


Jim Dwiggins suggested floating this out to both of you. 

At conversion, Barry you may remember that we got approval to hold several Isle of Man 
accounts. We have been experiencing a lot of difficulty with NFS on these accounts since 
conversion and in particular 10 accounts that hold MIK stock (Michael's Stores). These 
accounts were created a number of years ago by trusts and according to the directorate the 
accounts share several of the same beneficiaries (various Wyly Family members and various 
charities). In short, NFS thinks that there might be Patriot Act issues and that the 
stock itdght be affiliated in some way. MUCH of their misunderstanding stems from a 
general lack of knowledge of the purpose and benefits of offshore accounts. The stock 
transferred in as clean stock but if need be we can go to corporate counsel for Michaels 
and get an opinion (1.7mm shares total) or statement that the shares are not affiliated. 

We can also go to the Isle of Man attorney for these accounts and get some letter that 
states that the beneficiaries are not terrorists. What we probably cannot do is get a 
list of the names, addresses and social security numbers of the beneficiaries. I am afraid 
that if we can't provide this that they may tell us to move the accounts. We may need 
someone from legal to help us with this (1 should mention that BAI con?>liance is 
satisfied). Your thoughts? 


Lori Sensing 

Managing Director, Sales Manager 

Bank of America Private Bank 

Banc of America Investment Services, Inc. 

214-220-3405 ph 

214-220-3418 fax 


2 
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The following table sets forth information as of Mar^ 31 , 2004 regarding the beneficial ownership of cx)mmon stock 
by each person known by Michaels to own 5% or more of the outstanding shares of common stock, each director of 
-Michaels, each Named Executive (as defined in "Management Compensation — Summary Compensation Table" herein), 
ind the directors and executive officers of Michaels as a group. The persons named in the table have sole voting and 
investment power with respect to all shares of common stock owned by them, unless otherwise noted. The percentage of 
beneficial ownership is calculated based on 68,336,733 shares of common stock outstanding as of March 31 , 2004. 


Amount and 
Nature 

BeneTicial Percent 

Name of Beneficial Owner OwnersbipO) ofClass 


Charles J. Wyly, Jr. 

1,479,859(2) 

27% 

Sam Wyly 

1357,333 (3) 

2.0% 

Richard E. Hanlon 

101,300(4) 

» 

Richard C. Marcus 

77,000 (5) 

• 

Liz Minyard 

52,500 (6) 

• 

Cece Smitih 

35,000 (7) 

* 

R, Michael Rouleau 

534,693 (8) 

♦ 

Jef&ey N. Boyer 

25,000 (9) 

* 

Edward F. Sadler 

129,166 (10) 

« 

Ronald S. Stafficri 

33,333(11) 

* 

Capita] Research and Man<^ement Company 

333 South Hope Street 

Los Angeles, California 90071 

9328.000 (12) 

13.9% 

First Pacific Advisors, Inc. 

1 1 400 West Olympic Boulevard 

Suite 1200 

3,618,700 (13) 

5.3% 


Los Angeles, California 90064 

Putnam, LLC d/b/a Pumam Investments 

4,496.106(14) 

6.6% 

One Post Office Square 

Boston, Massachusetts 02109 

Wellington Management Company, LLP 

75 State Street 

Boston, Massachusetts 02109 

Alt current directors and executive officers as a group 

9.1% 


6334,780(15) 



(22 persons) 

4,083,311 (16) 

5.8% 


• Less than one percent 

(1) Pursuant to Rule 13d*3 under the Securities Exchange Act of 1934, a person has beneficial ownership of any securities as to 
which such person, directly or indirectly, through any contract, airangcmcnt, undertaking, relationship or otoerwise has or 
shares voting power and/or investment power or as to which such person has the right to acquire such voting and/or investment 
power within 60 days. Percentage of beneficial ownership by a person as of a particular date is calculated by dividing the 
number of shares beneficially owned by such person by the sum of the number of shares outstanding as of such date and the 
number of unissued shares as to which such person has the right to acquire voting and/or investment power within 60 days. The 
number of shares shown includes outstanding shares of common stock owned as of March 31, 2004 by the person indicated and 
shares underlying options owned by such person on March 31, 2004 that arc exercisable within 60 days of that date. Persons 
holding shares of common stock pursuant to the Michaels Stores, Inc. En^loyees 401{k) Plan, as amended and restated, have 
sole voting power and investment power with respect to such shares. 
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<2) Includes 336,666 shares under options; 380,205 shares I«ld of rwxffd by Stargate, Ltd. (a limited partnership, the general 

partner of which is a trust of which Mr. Wyly is one of the hustees); 207,604 shares held of record by Shadywood USA, Ltd. (a 
limited partnership of which Mr. Wyly is die general parlna); and 555,284 shares held of record by family trusts of which 
Mr. Wyly is the trustee. 

(3) . Includes 353,332 shares under options; 200,000 shares held of record by Tallulah, Ltd. (a limited partnership of which 

Mr. Wyly is the general partner); 149,572 shares held of record by family trusts of which Mr. Wyly is the trustee; and 
14,020 shares owned by Mr. Wyly’s spouse. 

(4) Includes 70,000 shares imder options and 10,167sharesheldofrecordby a family trust of which Mr. Hanlon is a co-trustee. 

(5) Includes 70,000 shares under options. 

(6) Includes 52,500 shares under options. 

(7) Includes 35,000 shares under options. 

(8) Includes 466,666 shares under options; 6,039 shares owned pursuant to our 401(k) Plan; and 20,000 shares which Mr. Rouleau 
owns jointly with his spouse. 

(9) Includes 25,000 shares under options. 

(10) Includes 129,166 shares under options. 

(11) Includes 33,333 shares under options. 

.2) Based on an amendment to a Schedule 13G filed with &c Securities and Exchange Commission, dated February 10, 2004, 
Capital Research and Management Company, a registered investment adviser, has the sole power to dispose or direct die 
disposition of 9,528,000 shares of common stock but has no power to vote or direct the vote of such shares. 

(13) Based on a Schedule 1 3G filed with the Securities and Exchange Commission, dated February 5, 2004, First Pacific Advisors, 
Inc., an investment advisor, shares the power to vote or direct the vote of 1 ,496, 1 00 shares of common stock and shares the 
power to dispose or direct the disposition of 3,618,700 Glares of common stock. 

(14) Based on an amendment to a Schedule 13G filed with the Securities and Exchange Commission, dated February 9, 2004, 
Putnam, LLC d/b/a Putnam Investments, on behalf of itself and its parent and wholly-owned subsidiaries in their various 
capacities, shares the power to vote or direct the Vote of 303,405 shares of common stock and shares the power to dispose or 
direct the disposition of 4,496, 1 06 shares of common stock 

(15) Based on a Schedule 13G filed with the Securities and Exchange Conunission, dated February 13, 2004, Wellington 
Management Con^any, LLP, an investment advisor, shares flic power to vote or direct the vote of 4,895,660 shares of common 
stock and shares the power to dispose or direct the disposition of 6,234,780 shares of common stock. 

(16) Includes 1,794,243 shares under options; 10,848 shares owned pursuant to our 401 (k) Plan held by executive officers, some of 
whom are not named in the table; and 1 ,080 shares an executive officer not named in the table owns jointly with his spouse. 
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From: Keeley Hennington 

Sent: Wednesday, October 03, 2001 1:01 PM 

To: mboucher@candw.ky 

Subject: Urgent • Charles 


This was Quayle Ltd. 


The preceding e-mail message (Including any attachments) contains information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


Forwarded by Keeley Hennington/htst on 10/03/01 02:07 PM 

Keeley Hennington 
10/03/01 01:59 PM 

To: mboucher@candw . ky 
cc: 

Subject: Urgent - Charles 

Hey, Charles called and wanted to sell 100,000 shares of MIKE at $42.00 or better today 
and asked me to call Lehman. They were okay with my verbal' and just need you to follow up 
a'nd get some instruction from the trustees also. 

They were selling today on my authorization. I really hope that is okay. 

If you get a chance to call me later on all this other MIKE shit, feel free tonight at 
972-503-0565 

Thanks 


The preceding e-mail message (including any attachments) contains information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) . If you ace not an intended recipient of this message, please 
notify the sender by replying to this message and then delete it from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


Permanent Subcommittee on Investigations 


EXfflBIT #25 


Confidential 

SEC_ED00000649 


PSI_ED00000649 
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From: Keeley Hennington 

Sent: Thursday, October 04, 2001 5:05 AM 

To: "Michelle Boucher" <mboudier@car»dw.ky> 

Subject: Re: Fw; Quayle 


yep call me when you get in. I am so sorry about calling over there, I just did not know 
what problems it would cause. Talk to you later 


The preceding e-mail message (including any attachments) contains information that may be 
confidential, or constitute non-public information. It is intended to be conveyed only to 
the designated recipient (s) . If you are not an intended recipient of this message, please 
notify the sender by replying to this message and then delete It from your system. Use, 
dissemination, distribution, or reproduction of this message by unintended recipients is 
not authorized and may be unlawful. 


"Michelle Boucher" <mboucher@candw.ky> 
10/03/01 07:39 PM 

To: <khennington@htst . cora> 
cc: 

Subject: Fw: Quayle 


I think you know this already. 

Original Message 

From; Schaufele, Louis J <lschaufe01ehman.com> 
To: 'michelle bouchet’ <mboucherScandw.ky> 
Date: Wednesday, October 03, 2001 4:19 PM 
Subject: Quayle 


>We sold 82,500 Michael Stores today for Quayle. 

> 

» 

>> — — - 

» — 

» This message is for Informational purposes only and is intended only 
» for the designated recipient. It should not be relied upon or 
» regarded as an offer to sell or as a solicitation of an offer to buy 
» any product, as an official confirmation, or statement of Lehman Brothers or its 
affiliates. 

» With respect to indicative values, no representation is made that any 
» transaction can be effected at the values provided and the values 
provided 

>> are not necessarily the values carried on Lehman Brothers’ books and 
>> records. Lehman Brothers shall not be liable in any respect for the 
» provision of this information, its completeness or its accuracy. 

>> 


Confidential 
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>> 



>Thls message is intended only for the personal and confidential use of 
>the 

designated recipient (s) named above. If you are not the Intended recipient of this 
message you are hereby notified that any review, dissemination, distribution or copying of 
this message is strictly prohibited. This communication is for Information purposes only 
and should not be regarded as an offer to sell or as a solicitation of an offer to buy any 
financial product, an official confirmation of any transaction, or as an official 
statement of Lehman Brothers. Email transmission cannot be guaranteed to be secure or 
error-free. Therefore, we do not represent that this information is complete or accurate 
and it should not be relied upon as such. All information Is subject to change without 
notice . 


Confidential 

SEC_ED00000655 
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RESPONSES TO SUPPLEMENTAL QUESTION FOR THE RECORD 
SUBMITTED BY 

SENATOR NORM COLEMAN 
and 

SENATOR CARL LEVIN 

to 

MICHAEL G. CHATZKY 

Chatzky & Associates 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 
TAX HA VEN ABUSES: 

THE ENABLERS, THE TOOLS & SECRECY 
August 1, 2006 


1 . Describe your involvement in designing or structuring the Wylys’ offshore plan Including 
the trust structure and the stock option annuity swaps. 

Response : I provided legal advice regarding the design and structuring of certain trusts 
and annuity transactions at the request of and in conjunction with Michael French, a 
partner at the law firm of Jackson & Walker, LLP, who acted as coordinating counsel 
for Messrs. Sam Wyly and Charles Wyly. Further detail would require disclosing 
privileged and confidential information. 


2. Attached is Exhibit 34b which is a cover letter from you to Mr. Tedder and Mr. Michael 
French, together with a number of opinions, one of which is also attached. With this cover 
letter, it appears that you are sending Mr. Tedder opinions that are addressed to Nevada 
Corporations and were signed by Mr. Tedder. 

a. Why were you sending the opinions to Mr. Tedder? 

Response : The letter and attachments were sent by my office (note the signatare at the 
bottom of the page is not mine, but that of a member of our staff). It appears that this 
was an end of project distribution of final executed copies to Mr. Tedder and Mr. French 
for their files. 

b. Who authored these opinions? 

i. Did you have a role in preparing these opinions? 

ii. If so, what was your role? 

Response : Generally speaking, the drafting of a legal opinion is, in my practice, a 
collaborative effort. These opinions were initially drafted by myself and my law firm. 


Permanent Subcommittee on Investigations 


EXHIBIT #65f 
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with input from other attorneys, including, but not limited to, Mr. Tedder and Mr. 
French. Mr. French played an extensive role in planning, organizing, and drafting the 
structure and documentation for the trusts and transactions with which I was involved 
that are the subject of this Subcommittee’s Report' (“the Report”). 

c. Who asked you to participate in preparing these opinions? 

Who did you bill for these opinions and who remitted payment? 

Response : My primary contact was with Michael French, who coordinated and directed 
the drafting of these opinions as genera] counsel to the Wyly family. With regard to 
billing, see answer to 3.b. below. 

d. Who decided what issues to address in the opinions? 

Was it left to the authors of the opinions to determine what issues were material, or 
were the authors instructed to provide opinions with respect to certain issues? 

Response : As discussed above, drafting an opinion is generally a collaborative process. 
Specific details regarding this process sought by this question are privileged. See 
answer to 2.b. above. 

e. Who provided the facts and representations upon which the opinions were based? 
Did any of the authors have any input into what facts or representations were 
provided? If so, which authors and which facts or representations did they affect? 

Response : As discussed above, drafting an opinion is generally a collaborative process. 
Generally speaking, the clients - or, in the case of the Wylys, Michael French - 
contributed information from which the material facts were determined. Of course, the 
authors must participate in determining which facts are material to the analysis. 
Specific details regarding this process sought by this question are privileged. See 
answer to 2.b. above. 

f. Who recommended that the Wylys initially make the annuity agreements with the 
Nevada corporations, rather than making the agreements directly with the Isle of Man 
corporations? Why? 

Response: As discussed above, drafting an opinion is generally a collaborative process. 
Specific details sought by this question are privileged. See answer to 2.b. above. In 
addition, I refer the Subcommittee to my testimony at the hearing, dated August 1 , 2006. 


■ Tax Haven Abuses: The Enablers, The Tools and Secrecy. Minority & Majority Staff Report. United 
States Senate Permanent Subcommittee on Investigations, Committee on Homeland Security and 
Governmental Affairs. Released in conjunction with the Permanent Subcommittee on Investigations August 
1, 2006 hearing. 
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At the Hearing, I spoke generically regarding one reason why a person may have entered 
into an annuity agreement with a Nevada Corporation, instead of an offshore 
corporation. 


3. Exhibit 34d is attached. This is a legal opinion on your letterhead addressed to the 
Tallulah International Trust dated February 22, 1996, and it is signed by you on page 20. 

a. How many opinions did you write on the same or similar matters in 1996 for any Wyly 
related offshore trust or eorporation owned by the offshore trusts? Please identify each 
individual or entity for which an opinion was issued. 

Response : Based upon a review of the Report, it appears that you have determined that 
there were 1 0 transactions in 1 996 that were “the same or similar^’ to the subject matter 
of Exhibit 34d. {See the Report Chart entitled Transferring Assets Offshore, subtitled 
1 996 Stock Option- Armuity Swaps following page 1 95). An opinion letter was drafted 
and addressed to each trust listed in this Report Chart in the Report. 

b. Who retained you to provide these opinions? 

Who did yon bill for these opinions and who remitted payment? 

Response : Generally speaking, it is common for a person to retain a trusts and estates 
lawyer to set up trusts and other entities for estate planning purposes. Once those trusts 
and other entities are set up, the obligation for payment may be borne by either the 
original client, or the newly formed entities. It is often the case that the entities then 
retain the same lawyer to obtain legal advice for which those entities are billed 
separately from the original client. As the Subcommittee is aware, in this instance, the 
trusts each were billed and remitted payment for the opinions. Further details regarding 
this process sought by this question are privileged and confidential. 

c. Who decided what issues to address in the opinions? 

Response : See answers to 2.b. and 2.d. above. Further details regarding this process 
sought by this question are privileged. 

i. Was it left to you to determine what issues were material, or were you instructed 
to provide opinions with respect to certain issues? 

Response : See answers to 2.b. and 2.d. above. Further details regarding this process 
sought by this question are privileged. 
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ii. Who provided the facts and representations upon which the opinions were based? 

Response : See answers to 2.b. and 2.e. above. Specific details regarding this process 
sought by this question are privileged. 

iii. Did you have any input into what facts or representations were provided? 

If so, which facts or representations did you affect? 

Response : See answers to 2.b. and 2.e. above. Specific details regarding this process 
sought by this question are privileged. 

d. The opinion does not discuss the relationships between the trnsts and the corporations 
or whether the Wylys exercised any control over the offshore trusts and corporations. 
What did you understand about the independence of the offshore trusts and 
corporations and the role(s) played by Mr. Sam Wyly and Mr. Charles Wyly with 
respect to the decisions and activities of those trusts and corporations? 

Response : The information sought by this question is privileged. In addition, this 
question, as presented, is not meaningful for six reasons. 

First, the statement introducing the question is not accurate because the opinion, on its 
face starting at page 3 under Factual Foundation, does discuss "the relationships 
between the trusts and the corporations or whether the Wylys exercised any control over 
the offshore trusts and corporations. " 

Second, the focus of this question on “the offshore trusts and corporations" is overly 
broad. An analysis of the relationships between the trusts and file corporations and 
whether Sam Wyly or Charles Wyly exercised “control” over these entities is irrelevant 
to the opinion. According to the Report, Tallulah International Trust entered into the 
aimuity agreement with Yurta Faf, a corporation owned by Bessie Trust. {See the 
Report Chart entitled Transferring Assets Offshore following page 195 (stating Yurta 
Faf owned by Bessie Trust)). Again as noted in the Report, Bessie Trust was settled in 
the year 1994, with Sam Wyly and other family members named as beneficiaries. {See 
the Report at page 334). Accordingly, the analysis must focus on the specific entities 
involved and not a general discussion of the offshore trusts and corporations. 

Third, generally speaking, an analysis of “control” would not be material. An analysis 
would focus on the fact that Yurta Faf had independent directors, and that the sole 
shareholder of Yurta Faf, Bessie Trust, was an independent trust. The trustee of Bessie 
Trust possessed the legal rights and powers under the trust deeds and applicable law to 
make decisions on behalf of the trust. Because the trustee of Bessie Trust possessed the 
requisite control over the trust’s assets, and because the annuitant expressly renounced 
control of the assets exchanged for the annuity in the annuity agreement, the issue of 



1704 


-5- 

control would not be material to an opinion addressing whether the annuity transaction 
was a taxable event in 1996. 

Fourth, the question’s focus on the roles of Sam Wyly and Charles Wyly is misplaced. 
Sam Wyly was a beneficiary of the Bessie Trust - Charles Wyly is not.‘ With regard 
to Sam Wyly, it is normal, reasonable, and expected for beneficiaries to communicate 
- through protectors or otherwise - to trustees regarding transactions involving trust 
assets. Indeed, it would be abnormal for a trustee not to communicate with the 
beneficiaries of a trust to make business decisions that impact the trast ssets. 

Fifth, similarly, a trustee owes fiduciary duties as to all beneficiaries of the trust. This 
effectively precludes the trustee from relinquishing control to a particular beneficiary 
of the trust. 

Sixth, the key issue for any income tax opinion regarding a private annuity transaction 
is the determination whether the transfer of property in exchange for the acquisition of 
the private atmuity is a taxable event. Therefore, the focus of any such inquiry should 
be whether the transaction was at arm’s-length, not on the control of either party to the 
transaction because even if an exchange of property for a private annuity is between 
family members (e.g., a father and a daughter), an exchange for fair-market value is 
indicative of an arm’s-length transaction. 

In conclusion, for the reasons above, I believe that a further discussion of “the 
relationships between the trusts and the corporations or whether the Wylys exercised 
any control over the ojfshore trusts and corporations,” would not be material to an 
opinion regarding the tax implications of an annuity transaction in 1996. 

e. Did anyone tell you that the Wylys had appointed trust protectors with respect to each 
of the offshore trusts? If yes, who told you? Would this have had a materiai impact on 
the conciusions reached in your opinions? 

Response : The information sought by this question is privileged. In addition, a tax 
opinion should not omit facts that were considered material of which the authors were 
aware at the time. It is my practice to review the trust deeds of trusts for which I am 
providing legal advice. Thus, if an opinion did not include a discussion of the fact that 
a Protector was provided for under the trust deed, the authors did not consider this fact 
material to the analysis in the opinion. See answer to 3.d. above. 


^ See the Report at page 334. 
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f. Did anyone tell you that the Wylys and their representatives passed instructions along 
to the offshore trustees through the trust protectors? If yes, vrho told you? Would this 
have had a material impact on the conclusions reached in your opinions? 

Response : See answers to 3.d. and 3.e. above. Further details regarding this process 
sought by this question are privileged. 

g. The February 22, 1996 opinion does not address any issues related to the Wylys’ 
personal tax treatment of the option/annuity swaps. Do you know whether any 
opinions were issued to the Wylys with regard to these transactions? Would the tax 
position taken by the Wylys with respect to the stock option annuity swaps have 
impacted your tax opinions issued to the trusts? 

Response : According to Exhibit 34d, Tallulah International Trust was a foreign situs 
Grantor Trust settled by Sam Wyly. Generally speaking, a grantor trust is treated as 
“owned” by the settlor for United States federal income tax purposes. Accordingly, the 
tax treatment for the trust would be reflected on the income tax return of the settlor, if 
the settlor is subject to United States federal income tax. 

# # # 
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MICHAEL GARY CHATZKY, 

A LAW CORPOKATION 
762 EL PASEO DE SARATOGA 
SAN JOSE, CAUFORMA 9S1 30 
(408) 37W611 
FAX NO. <40S) 37M687 


April 10, 1992 

Hr. Davia Tedder, Esq. 

The Sands Hotel 

3355 I.as Vegas Blvd. South 

Las Vegas, Nevada 89109 

Hr. Slichaei French, Esq. 

Jackson' & "Walker 
901 Main Street 
Suite' 6000 

Dallas, Texas 75202 
Dear Mr. Tedder: 

Enclosed please 'find a copy of each of the following documents.^ 


I.) ■ Section' 83 TAX OPINIONS addressed to: 

a-.- EAST BATON BODGE LIMITED 

b., RICHLAND LIMITED 
■C>- TENSAS LIMiTED 

d. .. MOBEHODSE LIMITED 

e. WEST CARROLL LIMITED 
£... ROARING PORE LIMITED 

g. ROARING CHEEK LIMITED 


II. ) Private Annuity' Agreements: 

. a. PRIVATE ANNUITY ISSUED FROM EAST BATON ROUGE LIMITED TO SAM WYLY 

b. PRIVATE ANNUITY ISSUED FROM TENSAS DIMITED::T0 SAM WYLY 

c. PRIVATE ANNUITY ISSUED FROM RICHLAND LIMITED TO SAM WYLY 

d. PRIVATE ANNUITY ISSUED FROM WEST CARK3LL LIMITED TO SAM WYLY 

e. PRI'VATE ANNUITY ISSUED FROM ROARING CREEK LIMITED TO CHABLES WYL3 
£. PRIVATE ANNUITY ISSUED PROM ROARING FORK LIMITED TO CHARLES WYLY 

g. PRIVATE ANNUITY ISSUED FROM MOREHOUSE LIMITED TO SAM WYLY 

h. PRIVATE ANNUITY ISSUED PROM ROARING CREEK LIMITED TO CAROLlNBTBU 

i. . PRIVATE ANNUITY ISSUED PROM ROARING FORK LIMITED TO <y)ROLINE;3?YE) 

III. ) OTHER 

a. MODEL ASSUMPTION AGREEMENT 

b. TWO LETTERS FROM DAVID TEDDER 

1. TO, MICHAELS STORES INC. 

2. TO STERLING SOFTWARE (Regarding the Section 83 Tax Opinion) 



PSI-WYBR 00270 
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PKAHER. TEDDER t CRAVES 

ATTORNErS AT LAW 


C£WTWRT CaTTOFnCe 

■OI AVCHUK prTHC STARS 
SlKTtCHTM ftOQR 
LOS ANeCLCS, CA »oes7 
TCLCRMOMC t2l3> arB-22ST 
rAX tZiS) 27a>4»A« 


oRAHse couMTt orrice 

1100 TOWN S'COUNTNT ROAO 
BuiTc roe 
ORANeE.cA ozesa 

TCLSPHOHC RIA) 6e7>Om> 
FAX I7I4I ssr-i — 


April 2, 1992 


RCFLT TO. 

East Baton Eouge Limited 
One East First Street 
Reno, Nevada 89S01 


Dear East Baton Ronge Limi ted; 

you have requested the firm of Pratter, tedder i Graves to provide 
you with our opinion with respect to the anticipated federal 
income tax treatment relating to the following matters: 

1. Your anticipated federal income tax treatment to you, a 
Nevada corporation, relating to your acquisition and sale of 
Michaels Stores Ino., 200,000 Option (hereinafter referred to as 
Securities) in exchange for your issuing a private annuity to Sam 
Wyly . 

2. Your anticipated federal' income tax treatment that would 
likely apply if you were to subsequently relinquish yonr 
ohligation to pay the private annuity referred to in Paragraph 1 
above, provided that' you relinquish such liahili-ty tiy paying the 
assuming party assets of a value worth the equivalent of the 
annuity liability . 

3. The anticipated federal excise tax treatment under 
Internal Revenue Code sections 4371 and following regarding a 
possible subsequent assumption of the obligation to pay the 
private annuity payments by a for sign ' corporation not engaged in 
a trade or business in the Dnited States in exchange for its 
receiving cash or an asset worth the equivalent value of' the 
annuity liability. 

Bef ore we provide you with our analysis of each of these issues we 
wish to make you aware that this opinion letter is merely an 
expression of our learned views with respect to these issues. Our 
opinion does not command any legal authority and may be rejected 
by a government official, agency, private party, or anyone else. 
Our opinion thus has no binding authority or official status of 
any kind, type, or character. We cannot assure you or anyone else 
that the opinions and conclusions contained in this opinion letter 
will be sustained by the Internal Revenue Service, any court of 
law',' or anyone else. Our opinions represent our views on these 
issues, but they do not represent our guarantee that they will be 
followed or accepted by anyone else. 


In addition, our opinions do not cover or address any issues not 
covered herein. 


PSI-WYBR 00028 
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Our opinions are based on the status of the federal incone tax law 
as of the date of this written opinion. The tax laws- change 
■fapicilyr'SH'J’'5houi“d”thBrsr-be-an5--'cbange-in- the- appl-ioable law- or 
the facts and circumstances relating to the^ events described 
herein, the opinions expressed herein necessarily require a 
reevaluation in the light of such changes. 

There is no assurance that the Internal Revenue Service or anyone 
else will not raise issues that have not been addressed herein. 

For the sake of brevity, our discussion of the applicable legal 
principles will omit certedn cases and other authorities that may 
apply to the facts and circumstances of these matters. We will 
take them into account in issuing this opinion letter, however. 

In the event any change impacts on the tax principles or laws 
appliceible to our opinions herein, we specifically disclaim any 
■undertaking or obligation to advise you or anyone else of any such 
changes which may hereafter occur. 

Our opinions are based on the correctness of the facts and 
oircumstcinces set forth herein. 

The Internal Revenue Service and applicable courts possess the 
ability to challenge the legitimacy and reality of an entity or a 
transaction and can claim that an entity or a transaction are 
something o-ther than what the parties intended them to be. 
Government authorities can recharacterize a transaction into 
something other than what the parties intended. 

There are numerous instances when the Internal Revenue Service , 
courts or judges are in error. They are not infallible. They can 
th-us misread or misapply the legal principles involved in the case, 
leading to a tax result that may be contrary to what the taxpayer 
anticipated, and leading to a tax result that may bo wrong. 

The Internal Revenue Service, and the courts generally examine the 
Substance and business purpose and economic reality behind a 
transaction in a very careful manner to determine if the 
transaction is genuine and is to be granted recognition in the form 
presented for tax purposes. 

Consequently, we need to caution you that the Internal Revenue 
Service, or a court might view the transactions that are the 
subject of this opinion letter in a manner differently than either 
you or I would view then. Nonetheless, it is our opinion that the 
anticipated and intended transactions and entities described herein 
are more likely than not to be given recognition as being treated 
in the manner expressed herein. This view will be enhanced by the 
proper operation of the entities and transactions to comply with 
their intended consequences. 

You should be aware that the Internal Revenue Service can charge 
interest on tax deficiencies and can impose numerous penalties if 


PSI-WYBR 00029 
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it disagrees with the tax treatment of the reported transactions 

It‘“±S' ‘Dur view 'based on- -the information presented - to ns-- as- 
expressed herein that it is more likely than not that the 
anticipated federal tax trea-tment relating to the matters discussed 
herein will be as we opine herein. 

OPIHIOH ASB ANAI<XSIS OF SHE FEDERAL IHCOKE TAX COHSEQDEKCES THAT 
ARE LIKELI TO APPLY TO THE TRANSACTIONS DESCRIBED BELOW: 

A. The anticipated tax treatment relating to your acgnisition 
and subseguent sale of Securities In exchange for your issuing a 
private annuity on the life of Sam Wyly. 

Because there could be an unending list of possible factual 
circumstances regarding your purchase, ownership, and sale of the 
Securities in exchange for your issuing a private annuity, this 
opinion will only address your anticipated income tax basis with 
respect to such security interests. 

Hpon acquiring the Securities, you need to determine your income 
tax basis. 

The income tax basis rules pertaining to the party con-tractually 
obligated to make -the private annuity payments are discussed in 
depth in Wamick, 195-3rd T.M. Private Annuities at pages A-28 and 
A-29. These rules are predicated upon the principles set forth in 
Revenue Ruling 55-119. 

Hnder this ruling, your unadjusted income tax basis equals the 
value Of the annuity as of the date in which the annuity agreement 
is executed, assuming that there is no gift element involved. 

It is our understanding that no gift element is involved in this 
transaction. 

In' the event the Securities are sold at a gain prior to -the 
annuitant's death, your tax basis is equal to the total of the 
annuity payments made to the date of sale, plus the actuarial value 
of the annuity payments that are yet to be made under the annuity 
agreement. If the Securities are sold at a loss prior to the 
annuitant's death the tax basis equals the total of the ann uity 
payments actually made as of the date of sale. If the selling 
price is less than the basis for gain but greater than the basis 
for loss purposes neither a gain nor a loss is recognized on your 
sale of the Securities. 


If the Securities .are sold after the annuitant's death, your basis 
for determining either gain or loss is equal to the total of the 
annuity payments which were made under the annuity contract. 

If the Securities are sold before the annuitant's death, you remain 
obligated to make annuity payments to -the annuitant. If gain were 
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recognized on the sale, then, because the actuMial value of the 
annuity was used by you in calculating your tax basis, you had, in 
■6'SB6'Hee',“alXBaidy taken:-intp-accouiit-tlie- future annuity payments to 
be made under the annuity agreement using the actuarial values 
based on the anticipated life expectancy. Thus, the annuity 
payments made after the sale do not have a tax consequence to you 
until the total of such annuity payments exceeds the actuarial 
value that was used by you to calculate your gain, whereupon each 
annuity payment thereafter represents a deductible loss to you. 
However, if the annuitant dies before the after-sale payments equal 
the actuarial value of the annuity, then you will have taxable 
income in the year of the annuitant's death equal to the difference 
between the actuarial annuity value which was used by you in 
computing your taxable gain on the sale of the Securities and the 
total annuity payments made after the sale. (Thus, this “windfall" 
to you would not go untaxed. ) 

If you recognized a loss on the sale of the Securities, your tax 
basis would be merely the total of the annuity payments made prior 
to such sale, and you would not have been credited for any annuity 
payments you made after the sals. Consequently, each post-sale 
annuity payment made by you after such sale would generate a tax- 
deductible loss to you. 

If you recognized neither a gain nor a loss on the sale of the 
Securities, then no loss would be recognized by you on further 
annuity payments until the total of all annuity payments made (both 
before and after the sale of the Securities) equals the amount 
realized by you from the sale. Thereafter, each annuity payment 
represents a tax-deductible loss to you. 

after the annuitant ' s death, if the total of all cuinuity payments 
is less than the amount realized by you on the sale of the 
Securities, the difference is taxable income to you in the year of 
the death of the annuitant. 

To circumvent this potentially large tax’ consequence, you might 
want to have another party assume your private einnuity obligation 
in exchange for your payment of assets having an offsetting 
equivalent value. This will be discussed immediately below. 

It is our opinion that it is more likely than not that the federal 
taxation method set forth in Revenue Ruling 55-119 as described 
above will be applied on the transactions described in this section 
of our opinion. 


B. lour anticipated tax trea'tment if you subsequently 
relinquish your, obligation to pay the private annuity referred to 
in Paragraph 1’ above, provided you relinquish such liability by 
paying the assTiming party assets of a value worth the equivalent of 
the annuity liability being relinquished. 

you have requested us to provide you with our views as to your 
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anticipated federal income tax consequences .. relating to the 
situation in which you would enter into a contract with a foreign 
cor^ratldn' wEich ddes"Eot;'ana-wiirnot“engagS“in- bttSlHSBS lir the- 
Dnited States, and does not and will not have an office in the 
United States or an agent in the United States, under which this 
foreign corporation would agree to assume the obligation to pay the 
private annuity to the annuitant in exchange for its receiving 
offsetting assets equivalent to the value of the annuity liability 
at the time of such transaction. 

Under such circumstances and provided the value of the cash and/or 
other assets exchanged by you equals the value of the annuity 
obligation at the time of such transactions, it is our opinion that 
it is more likely than not that there should be no federal income 
tax consequence to you as you have incurred no economic gain or 
loss. 

Thereafter, the death of the annuitant would likely not produce a 
federal tax consequence to either yourself (as you no longer owed 
the annuity obligation) or to the foreign assumption corporation 
(as it would not be subject to U.S. taxation), under the 
circumstances set forth above. 

However, this approach is rather novel and the tax consequences are 
not free from doubt. It is our opinion that it is more likely than 
not that the assumption of the private annuity liability prior to 
the annuitant's death under the circumstances described above will 
be nontaxable to you as noted above. 

C. The foreign corporation is not an insurer or reinsurer as 
those terms are properly defined and applied under Internal Revenue 
Code Sections 4371 and 4372, and therefore will not be subject to 
an excise tax if thereafter it subsequently assumes the obligation 
to pay the private annuity in exchange for assets worth the 
equivalent of the value of the annuity liability. 

You have indicated it is possible that, in the future, a foreign 
Corporation which does not engage in a trade or business ^ the 
united States will enter into a contract with you under which it 
will assume the obligation to pay the private annuity described 
above in exchange for assets worth the equivalent of the then- 
present value of the annuity liability. 

Under the circumstances herein set forth, it is our opinion that it 
is more likely than not that such foreign corporation will not be 
subject to an excise tax under Internal Revenue Code Sections 4371 
and 4372 for the foregoing reasons: (1) the foreign corporation is 
not an "insurer" or "reinsurer"; (2) the assumption of the payments 
of a private cuinuity in exchange for assets worth the equivalent of 
the present value of the annuity liability is not an assumption of 
a risJc classifiable as a risk assumed by an "insurer" or 

5 
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“reinsurer" under the proper terminology and customary usage in the 
insurance industry; and, (3) acrording to the legislative of 
THtern'al'EBvenwCods- Secti-on-^Sy-lythe-statute applies -to -foreign- 
entities engaged in the trade or business of insuring against, or 
with respect to, hazards, risks, losses, or liabilities within the 
United States and the foreign corporation in this anticipated 
situation is not engaged in such a trade or business and does not 
intend to become engaged in such a trade or business. Therefore, 
it is our opinion that it is more likely than not that the foreign 
corporation is not an insurer or reinsurer, and has not assumed a 
risk as an insurer or reinsurer for purposes of Internal Revenue 
Section 4371, and therefore will not be subject to an imposition of 
an excise tax under Internal Revenue Section 4371. 

Internal Revenue Code Section 4371, in pertinent part, imposes a 
tax "on each policy of insurance, indemnity bond, annuity contract, 
or policy of reinsurance issued by any foreign insurer or reinsurer 
[ emphasis added ]...". 

Internal Revenue Code Section 4372(a) defines a a foreign insurer 
or reinsurer as "...an insurer or reinsurer who is a nonresident 
alien individual, or , a foreign partnership, or a foreign 
corporation. The term includes a nonresident alien individual, 
foreign partnership, or foreign corporation which shall become 
bound by an obligation of the nature of an indemnity bond." 

Therefore, for the excise tax to apply to an "annuity contract" or 
"policy of reissuance,” it must be issued by a "foreign insurer or 
reinsurer . “ 

Such is not the case here. 

Neither the Intemza Revenue. Code nor the reguJ-ations thereimder 
nor the judicial taxation field decisions and internal Revenue 
Service rulings clearly define the terms "foreign insurer or 
reinsurer. “ Consequently, we have looked to the leading treatises 
on insurance law and state court decisional law for assistance in 
defining such terms. 

We have located no definitive case, ruling, or authoritative 
commentary that indicates that the excise tax imposed by Intemcil 
Revenue Code Section 4371 applies in the Private annuity context. 

According to Black's Law Dictionary (5th Edition), insurer is 
defined as "[T]he underwriter or insurance company with whom a 
contract of insurance is made. The one who assumes risk or 
underwrites a policy, or the underwriter or company with whom a 
contract of insurance is made. " 

Appleman on insurance Law and Practice further defines the terms in 
Section 7001: "[A)n 'insurer' is one who assumes risk or 
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underwrites a policy, or the underwriter or ccpipany with whom »a 
contract of insurance is made." 

It is thus our opinion that the proper and appropriate use of the 
term insurer is that it applies to an underwriter or an insurance 
company oi one who assumes risk as that term is defined. 

The foreign corporation is clearly not such an insurance company or 
underwriter. It will not be licensed or authorized to engage in 
the insurance business. Therefore, it will not meet the generally 
accepted definition of an insurer or reinsurer unless it is an 
entity which asstames a risk as an insurer. 

An annuity is not a contract or an instrument of insurance risk. 
Furthermore, the foreign corporation is not issuing the annuity as 
it is merely assuming the obligation to pay the annxiity. 

Consequently, the foreign corporation should not be classified as 
an insurer under the generally accepted meaning of such term. 

Thus, it is more likely than not that a foreign insurer or 
reinsurer referred to in Internal Revenue Code Sections 4371 and 
4372 pertains to an underwriter or insurance compEiny with whom a 
contract of insurance is made, and the foreign corporation, under 
the circumstances presented to us, is not such a company or 
underwriter. 

Thompson, on Reinsurance . 4th Edition, page 639, states; "... 
insurance is a protection against loss or liability.. — He pays the 
insurance company a premium . He becomes insured with this insurance 
company which is called the direct-writing company . _ h policy is 
delivered to him which is his contract with his insurer . -The 
person or company insured by the direct-; writing company is 
referred to in discussions as the insured . the_ assured.,^ the 
DT-ioinal insfared or the Primitive assured . The original or primary 
insurer is obligated directly to his insured or policyholder*. 

An entity which assumes a risk as an insurer is an entity which 
makes, issues, continues, or renews instruments in the nature of an 
i nsiirance poll cv or in the nature of an indemnity bond. For 
example^ Couch on insurance 2d Section 1:2 pp. 6 states: “{T]he 
primary requisite essential to a contract of insurance is the 
assumption of a risk of loss and the undertaking to indemnify the 
insured against such loss.” Therefore, it is likely that Internal 
Revenue Code Sections 4371 and 4372 refer to foreign 'insurance' 
companies that are engaged in the business of assuming risks, 
issuing instruments in the nature of indemnity bonds, insurance 
policies and other instruments customarily issued by an insurer. 

The foreign corporation is not such an entity and does not engage 
in foreign insurance transactions and does not issue instruments 
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customarily issued by an insurer. As a consequence, it is our 
opinion that it is more likely than not ,that the .forei^ 
eorporat-ion--i-s not assumiDg--the-Eisk.-pf ..an, insurer, .and .thus. _wili 
not be treated as an insurer when it assumes the obligation of the 
private annuity payments in exchange for assets worth the 
equivalent of the present value of the annuity liability. 

Appleman on Insurance Law and Practice Section 81 states: "[AJn 
annuity is usually defined as being an obligation to pay a stated 
sum, usually monthly or annually, to a stated recipient, such 
payments to terminate upon the death of the designated 
beneficiary." Appleman citing Corporation Conn'n v. Soultable Life 
T-n.-^urance Society of O.S. . 239 P.2d 360 (1952) in footnote 1 also 
states that "[IJnasmuoh as annuity contracts do not insure against 
loss by reason of death of insured, but rather constitute 
investment of funds to be paid in installments during life of 
annuitant , annuity contracts are not a ’risk' based on contingency 
nf loss ... Since annuities are not policies or contracts of 
insurance (emphaisis added), payments therefor are not generally 
regarded as premiums even though so called." 

Couch on Insurance 2 in Section 1:20 in footnote IS citing 
P-nidential Insurance Co. v. Howell 29 HJ 116 (1959) finds that 
"[T]he risks assumed under life insurance policies and under 
annuity contracts are diametrically opposite inasmuch as life 
insurance involves the traditional ele men ts of insurance, namely, 
shifting of risk of loss euid distribution of risk of loss over a 
broad base whereas annuity contracts are basically investments." 

Thus, it is more likely than not that the foreign corporation does 
not fit within the statutory definition of an insurer because it is 
neither ein underwriter nor an insurance company engaged in the 
trade or business of assuming ris)c3. It is also our opinion that 
it is more likely than not that the foreign corporation is not, 
assuming such a risk when it assumes the private annuity payment 
obligations in exchange for assets worth the equivcLlent of the 
value of the annuity liability, and thus is not an insurer under 
internal Revenue Code Section 4371.' 

The legislative history of Intem 2 Ll Revenue Code Section 4371 is 
consistent with this understanding. 

The terms insurer and reinsurer referred to in the Committee 
Reports for Internal Revenue Code Section 4371 substantiate that 
our above analysis is consistent with the intended applicable 
meanings of such terms under Internal Revenue Section 4371. 

The Committee Reports on Public Law 101-239 and public Law 100-203 
which amended Internal Revenue Code Sections 4371 and 4372 refer to 
the term 'risk' in the context of foreign insurance companies 
effectively connected with the conduct of an insurance business in 
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the Dnited States or in the context of foreign insurance companies 
.issuing policies or instruments in the nature of' an indemnity bond. 


The Committee Reports do not include other applications of the term 
insurer other than those applications in the insurance company 
context. There are several points in the conference agreement in 
which the Committee Report evidences their concerns regarding the 
application of the use of the forthcoming Internal Revenue Code 
Section. The conference agreement in the Conference Committee 
Report for the Committee Report on Public Law 100-203, states that 
the agreement shall "provide regulatory authority to address the 
treatment of foreign insurance company investments in U.S. 
subsidiaries. . .Under the conference agreement, foreign source 
income that is attributable to a U.S. trade or business of a 
foreign property and casualty insurance company is treated as 
effectively connected with that trade or business." 

The conference agreement indicates the intent and purpose behind 
Internal Revenue Code Section 4371 was to apply an excise tax to 
foreign insurance con^ianies engaged in a U.S. trade or business. " 
Several factors are cited by the Treasury Department _ in support of 
this view. Pirst, the provision applies to life insurance 
companies and property and casualty insurance companies in a manner 
substantially similar to present law rules covering only life 
insurance companies. . .Second, the provision attributes to a foreign 
insurance company an amount of assets determined by reference to 
the assets of comparable domestic insurance coi^anies, thus 
reasonably measuring the amount of assets that the U.S. trade or 
business of a foreign insurance ccaupany would be expected to have 
were it a separate company dealing independently with non-U. S. 
offices of the foreign insurance company. . ,The conferees understand 
that the provision governing foreign insurance companies solves a 
statutory problem in the context of the broader issue: measuring 
the U.S. taxable income of a foreign corporation that is 
effectively connected with its U.S. trade or business." 

Under the facts presented to us, the foreign corporation will not 
be engaging in business as a foreign insurance company and 
therefore will not be subject to the excise tax under Intern^ 
Revenue Code Sections 4371 and 4372. The foreign corporation is 
neither assuming a risk of loss as an insurer nor is it in the 
business of mafclng, issuing, renewing, or cont in uing insurance 
policies or underwriting, a policy with whom a contract of insurance 
is made as a reinsurer. Therefore, it is more likely than not that 
the foreign corporation does not meet the statutory definition of 
insurer and will thus not be subject to the excise tax under 
Internal Revenue Code Section 4371. 

The involvement of the foreign corporation will be limited to its 
assumption of the private annuity agreement in exchange for its 
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receiving assets worth the ewivaleat of the vajne of the annuity 
.lialjility.. The private annuity agreement will-'be issued by you, 
and you are not an insurer .engaged in th'S' bttsin'ges of customarily 
issuing insurance policies or annuities, and you are contractually 
barred from issuing additional annuities under Section XXIII of the 
Private Annuity Agreement. 

Thus, under the foregoing, analysis, the foreign corporation first, 
is not an insurer as that term has been properly defined and 
applied according to the statute's legislative history, and second, 
is hot assuming a 'risk' as an insurer as that term is properly 
interpreted by authorities in the insurance field. 

Under Internal Revenue Code Section 4372(a),. a foreign insurer is 
also defined as a nonresident alien individual, a foreign 
partnership, or foreign corporation which shall become bound by an 
obligation of the nature of an indemni ty bond . 

T3ia foreign corporation will not become contractually bound by an 
obligation in the nature of an indemnity bond. 

Appleman on Insurance and Practice Section 7001 states: 
"[I Indemnity has been considered an essential element of a contract 
of insurance, so that a contract which does not possess this 
element has been held not one of insurance . " Appleman further 
states in Section 7003 that "[A] contract which requires an 
indemnitor to indemnify the indemnitee for losses with which the 
indemnitor had no connection and over which it had no control would 
be a 'contract of insurance'*. 


The foreign corporation will not be an ind emn itor indemnifying you 
for losses with which it has no connection and over which it has no 
control. It is our understanding that the foreign corporation, is 
merely assuming an obligation and will not secure you against loss 
or damage and will not restore to you, in whole ox in part, by 
payment or replacement for any losses incurred. 

Thus the foreign, corporation will not be indemnifying you. 

It is also our understanding that the foreign corporation will not 
be responsible for any reimbursement to you or will it be a party 
to the contract between you and the annuitant. Therefore, 
pursuant to the contract between you and the foreign corporation, 
the latter will be assuming the obligation of the private annuity 
payments in exchange for assets worth the equivalent of the annuity 
liability, and will not be issuing assuming, continuing, or 
renewing an obligation in the nature of an indemnity bond. 

Our eramination of case law has disclosed a pair of cases which, 
when read together, clarify the judicial Interpretation of the term 
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"insurance . “ 

These cases have led us to conclude that it would be unlikely that 
a court would find that the issuance of a private annuity by a 
corporation that it is not engaged in the issuance of other 
annuities or insurance policies (and, thus does not actuarially 
allocate the risk relating to the private annuity agreement to 
other annuity or insurance contracts) is equivalent to the 
conduction of business as an "insurer," and that it would be 
equally unlikely that a court would find that the assumption of the 
private annuity agreement by a foreign coj^oration that does not 
issue other annuities or insurance policies is to be deemed a 
"reinsurer," as such terms should reasonably be construed under 
Internal Revenue Code Section 4372(a). 

The first case is the case of Professional Lens Plan, Inc, v. Dept, 
nf Insurance. 3B7 So. 2d 548 (1st DCS, 1980). In this case, the 
Florida Department of Insurance had issued a declaratory statement 
that a plan whereby optometrists agreed to furnish replacement 
lenses to their patients for an annual fee plus a fired sum 
representing the costs of the lenses, was actually an insurance 
program. 

The District Court of Appeal reversed the Florida Department of 
Insurance on the basis that the program did not involve any 
assumption of risk, distribution of loss, or payment of premium for 
assumption of risk. (387 So. 2d 548, 550.) 

Consequently, because in that case the District Court of Appeal 
found that the optometrists ' plan "... did not involve any 
assumption of risk, distribution of loss or parent of premium for 
assumption of risk. .i", the plan was not subject to the Florida 
Insurance Statutes, (387 So.2d 548, 550.) 

The District Court of Appeal thus held that Professional Ijens Plan, 
Inc. was not providing insurance and was not subject to the Florida 
Statutes regulation insurance. 

In its decision, the court in Professional Lens Plan, Inc, v. Dep€. 
n-f Insurance cited the case of Guaranteed Warranty Com. . Inc, v. 
pv rel. Humphrey. 23 Arlz. App. 827, 583 P.2d 87 (1975). The 
Florida court explained that this Arizona case expended upon the 
Florida statutory definition of the term "insurance" by indicating 
that normally there are five (5) elements that are present in an 
insurance contract. 

These five (5) elements are: 

(1) no insurable interest; 

(2) a risk of loss; 
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(3) an assumption of the risk by the Insurer; 

(4) a general scheme to distribute the loss among the 
larger group of persons bearing similar risks; and 

(5) the payment of a premium for the assumption of the risk. 

The court in Professional Lens Plan. Inc, y. Dept , of Insurance 
stated that a patient may obviously have an "insurable interest" in 
his or her contact lenses, and there may be a “risk of loss" of 
such contact lenses; however, the remaining three (3) elements of 
an insurance contract were not present in that case, according to 
the court. 

The court found that there was no contractual obligation or duty 
between Professional Lens Plan, Inc. and the patients. The court 
then stated: "This determination alone would, in our opinion, 
dispose of the contention that Professional is engaging in a 
business of 'insurance.'" <387 So. 2d 548, 550) 

The court held in Professional Lens P.l sn- T nc. v, DgEt., Qf 

Tnsurance . 387 So. 2d 548 (1st DCA 1980) that the contract tetween 
the optometrist ■ and the patient was not an indemnification 
contract, but rather was a contract that provided for the purchase 
of additional or replacement contact lenses. 

In our situation neither you nor the foreign corporation are or 
will be engaged in the insurance business, and neither you nor the 
foreign corporation will issue or assume additional annuity 
oontraots beyond the one which is the subject of this opinion 
letter. 

Consequently, there is an absence of a "general scheme to 
distribute the loss among the larger group of persons bearing 
similar risks." 

in our situation there is likewise the absence of "the payment of 
a premium for the assumption of risk." 

Therefore, in our situation the presence of all of the "five (5) 
key elements that are present in an insurance contract" is lacking, 
and neither you (the issuer of the private annuity) nor the foreign 
corporation (the party that will possibly contractually assume the 
private annuity liability from you) will be engaged in issuing an 
insurance contract as that term is defined in the common law. 

AS the court in Professional Lens Plan, Inc, v. Dept, of Insurance , 
387 So. 2d 548 (1st DCS 1980) held that the contract between tie 
patient cmd the. optometrist was not an indemnification of contact 
lenses agreement, but was merely a contract providing for the 
purchase of additional or replacement contact lenses, so would it 
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be likely for a court in our situation to find .that the contract 
.between.yon.ancl the .ahnuitant.waa npt,M__^dMinific^ion_agfeeBent- 
-it was a private annuity agreement, and it wo’urd" be 'equally liRely 
in our opinion that a court will find that the contract between you 
and the foreign corporation is not an insurance agreement, or a 
reinsurance agreement, or cin indemnification agreement — it will be 
an assumption of private annuity liability agreement without a 
prendum feature being present. 

Therefore, it is our opinion that it is more likely than not that 
the foreign corporation will not be classified as an insurer for 
federal excise tax purposes. 

It is also our opinion that the foreign corporation is not a 
foreign reinsurer as that term is properly defined and applied 
under Internal Revenue Code Sections 4371 and 4372(3), and 
therefore will not be subject to an excise tax as a foreign 
reinsurer under the aforementioned Internal Revenue Code s^tions. 

Much confusion exists regarding the definition of the term 
reinsurance. The term has been used erroneously and applied 
indiscriminately in various situations. 

According to Applenan on insurance Law and Practice . Section 7681: 
"Reinsurance, to an insurance lawyer, means one thing only - the 
ceding by one insurance company to another of all or a portion of 
its risks for a stipulated portion of the premium, 
in which the liability of the reinsurer is solely to the reinsured, 
and handles all matters prior to and subsequent to loss. The true 
reinsurer is merely an insurance company or underwriter which deals 
with other insurance companies as its policyholders " 

Additionally, Couch on Insurance 2d Section BO : 1 states that the 
reason "[K]uch confusion exists In the law as to the definition of 
reinsurance [is] because of the failure to distinguish three 
situations: {11 succession; (2) novation; and (3) additional 
■ security for Uie additional undertaking. . . The mere fact that there 
has been a transfer of assets to a successor corporation does not 
establish that, there has been a reinsurance contract or an 
assumption of liability to the original insureds. " 

For example, it is our understanding that the foreign corporation 
will assume the obligation of payment of only one (1) private 
annuity transaction in exchange for receiving assets of an 
equivalent value and is not receiving an additional premium for 
such transaction, it is also our xmderstanding that there will not 
be any sharing of risk between you and the foreign corporation as 
a reinsurer. 

The foreign corporation is neither issuing the private annuity nor 
reinsuring the private annuity on your behalf and therefore is not 
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engaging in transactions as an insurer or reinsurer. 



reinsurance transaction is defined as a "...relationship 
established between two parties, which is based •prinarily on 
contract or understanding whereby one party, called the reinsurer, 
in consideration of a prenitun paid the reinsurer, agrees to 
indenmify under certain terms and conditions, another party, the 
reassured, against a risJc previously assumed by the latter, the 
direct writer, in its primary insurance covering the original 
assured. " You are issuing the private annuity in exchange for the 
equivalent of the present value of the annuity liability, and will 
not receive a premium in consideration for assuming a 'risk' as 
that term has already been properly defined. The foreign 
corporation is likewise not receiving a premium in consideration 
for it assuming the obligation to make the annuity payments . 
Further, no primary insurance exists in your situation; 

Thus, the foreign corporation is neither an insurer nor a reinsurer 
as that term is properly used and referred to in the legislative 
history for Internal Revenue Code Sections 4371 and 4372. 

It is thus our opinion that it is more likely than not that the 
anticipated transaction between the foreign corporation and you is 
not a reinsurance transaction as that term has been defined. 

It is our understanding that the foreign corporation will not 
assume your financial responsibilities to the Annuitant for your 
past conduct. It is our further understanding that the foreign 
corporation's agreement to assume your obligation to pay private 
annuity in exchange for assets worth the equivalent of the present 
value of the annuity liability will not be in the nature of a 
reserve for the annuity, or a premium in the nature of a 
reinsurance transaction. It is also our understanding that the 
foreign corporation will not indemnify you for any claims against 
you and will not assume a risk if you should become insolvent. 

While we believe that it is more likely than not that the foreign 
corporation will not be subject to a one (1) percent excise tax 
under Internal Revenue Code Section - 4371, we wish to make you 
aware of Revenue Ruling 80-95 in which a foreign insurer was 
subject to the excise tax under Internal Revenue Code Section 4371 
under an arrangement between the foreign corporation and a tJ.S. 
corporation that was characterized as being similar to one of 
reinsurance. 

The facts of this . Revenue Ruling are as follows; A domestic 
corporation which mainta.ined disability plans for its U.S. citizens 
or resident employees and former employees entered into a contract 
with a foreign insurer which was neither doing business nor 
authorized to do business in the U.S. In return for an 
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actuairially computed annual payment, the insurer, which wa.s not “a 
party- -to- - the- ■ plans-, -Indemnif i^..ths. .cprpgratipn _f or _ ^1 _reipured 
payment plans. The insurer incurred no iiabiiity to' the emproyees 
and was neither responsible for plan performance failures nor for 
the application or disposition of money paid to the coloration 
under the contract. The insurer had the right to audit claims 
against the plans and to protest what it felt were improper 
payments. Under these facts, the foreign insurance company was 
determined by the Internal Revenue Service to be subject to the 
esoisG tax imposed on foreign insurance engaged on the reinsurance 
of United States risks. 

Under the facts presented in Revenue Ruling SO-95, the foreign 
corporation was obliged to indemnify the domestic corporation for 
losses sustained by the domestic corporation under the disability 
plans; thus the risk assumed by the foreign corporation under the 
contract was the same as the risk borne by domestic corporation 
under the disability plans. The fact that the domestic corporation 
had passed its risk to the foreign corporation did not change the 
nature of the . risk. The aunrangement was similar to one of 
reinsurance in which the primary insurer transferred some or all of 
the risk it had assumed to a second insuramce company. 

It is our opinion that the facts in your situation ^e 
substantially different from the facts described in Revenue^ Ruling 
80-95, and your transaction would thus not be recharacterized as 
reinsurance. In your situation, it is our understanding that there 
will be no sharing of risk, no payment of a premium in 
consideration for the assumption of the obligation for the payments 
of an annuity, and no element of control retained by the you with 
respect to premium payments, auditing claims, or indemnification 
guarantees. Thus, the proposed factual situation materially 
differs in your situation from the facts and circumstances set 
forth in Revenue ruling 80-95. 

It is our understanding that the contract between the you and the 
foreign corporation is a transaction at 2 irm'B length under which 
the foreign corporation will agree to assume the obligation to pay 
the private annuity in exchange for the receipt of offsetting 
assets worth the equivalent of the present value of the annuity 
liability. 

As a transaction at arm's length in which a private annuity is 
exchanged for assets of an equivalent value of the annuity's 
estimated liability is not of the type of anticipated obligation of 
the nature of an indemnity bond or the type of transaction carried 
on by an insurer or reinsurer as contemplated under Internal 
Revenue Section 4371 and 4372. It is our opinion that it is more 
likely than not. that if the foreign corporation is involved in an 
arm's length transaction with you to pay a private annuity in 
exchange for the receipt of assets of equivalent value to the 
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annuity liability, and the foreign corporation is not engaging in 
-iaeuri-ng-or-i:Binsuring.,prDpertyr. and is not bonhd by any obligation 
to you in the nature of an indemnity bond then’there''wiil hot B5"'aic: 
excise imposed on such a transaction. 

***««* 


COSCI.TTD11IS RjEHUtKS 

The accuracy of the opinions expressed herein are dependent on the 
actual facts and circumstances and the application of the relevant 
legal principles thereto. We are aware that a portion of our 
opinions expressed herein are predicated upon future activities and 
transactions. We recommend that you carefully review the 
applicable law to such transactions prior to their implementation. 

Eespectfully Submitted, 

Pratter, Tedder £ Graves 


^ Bavid Tedder, 

attomey-at-Law 
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CHATZKY AND ASSOCIATES 

A LAW COUCtSATlON 


MlCaA£L G. CHATZKY 
IS2DI C. SCRKK^ 
STEFHCNKCBAIZKy 
CKACEG.CBUNG* 

TOWKB 0< SOT tots 
mtoMmsM CKunam 


S88 ntOSPECT STREET, S^UnS 339 
LA JOUA, CALIFORNIA 92037 
TELEraCME: (61^ 4S940KS 
FACSlMaEs (619) 456-6099 


SANJOStCAUJ 
mJePBONE:(«t 
FACSIMILE: (401) 


February 22, 1996 

The Tallulah International Trust 
c/o Lome House Trust Limited, Trustee 
Castletown, Isle of Man 
British Isles 


Dear The Tallulah International Trust: 

You have requested the law firm of Chatzky and Associates, A Law Corporation to review 
and comment on the proposal sale of compensatory “Nonqualified Options* herein defined 
and identified in Schedule A, In exchange for a private annuity, with such sale to occur during 
the 1996 taxable year for United States income tax purposes and United Sutes income 
withholding tax purposes. 

Before we provide you with our analysis of these issues we wish to make you aware that this 
memorandum is merely an expression of our learned views with respect to these issues. Our 
opinion does not command any legal authoncy and may be rejeaed by a govemmem official, 
agen^, private party, or anyone else. Thus, this memorandumthas no binding authority or 
official status of any kind, type, or character. We cannot assure you or anyone else that the 
opinions and conclusions contained in this opinion leuer will be sustained by the Internal 
Revenue Service, any court of law, or anyone else. Our opinions represent our views on these 
issues, but they do not represent our guarantee that they will be followed or accepted by 
anyone else, and we expressly disclaim any responsibility or liability in the event our views 
are not followed or accepted. 

In addition, this memorandum does not cover or address any issues not expressly co^'ered 
herein. This memorandum is strialy limited ro our interpretation of the United States federal 
income lax consequences that are likely to arise as a result of the proposed transaaion 
described hereinbelow. 
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Tliis memorandum is based on the status of the pertinent United States tax laws as of the date 
in which this memorandum is written. The tax law changes very rapidly, and should there be 
any change in the applicable law or the facts and circumstances relating to the events described 
herein, the opinions expressed herein would necessarily require a reevaluation in the light of 
such changes. Additionally, pending le^slation presently exists that if enacted might impact 
the proposed transaction and the tax consequences pertaining thereto. 

There is no assurance that the Interna! Revenue Service or anyone else will not raise issues that 
have not been addressed herein. 

For the sake of brevity, our discussion of the applicable legal principles will omit certain cases 
and ocher authorities that may apply to the facts and drcumstances of ch^ matters. We will 
take them into account in issuing this opinion, however. 

In the event there is any change in the tax principles or laws applicable to our opinions herein, 
we specifically disclaim any undertaking or obligation to advise you or anyone else of any 
such changes that may hereafter occur. 

Our opinions are based on the correaness of the facts and circumstances sec forth herein, and 
our understanding that the factual scenario set forth hcreinbelow is complete, accurate, true, 
and correct. 

The Internal Revenue Serdcc, other government i^eodes, and courts each possess the ability 
to challenge the legitimacy and reality of an entity or a transaaion and can claim that an 
entity or a transaction are something other than what the parties intended them to be. 
Government authorities can recharaaerize a transaaion into something other than what the 
parties intended. 

There are numerous instances when the Internal Revenue Service, judges or Juries are ia error. 
They are not infallible. They can thus misread or misapply the legal principles involved in the 
case, leading to a tax result or other legal consequence that may be contrary to what the 
taxpayer anticipated, and leading to a tax result or other legal consequence that may be wrong. 

The Internal Revenue Service, other governmental ^encies, and the courts generally examine 
the substance and business purpose and economic reality behind a transaction in a very careful 
manner to determine if the transaaion is genuine and is to be granted recognition in the form 
presented for tax purposes. 

Consequently, we need to caution you that the Internal Revenue Service, other governmental 
agencies, or a court might view the transaaions that arc the subjea of this memorandum in a 
manner differently than either you or I would view them. Nonetheless, it is our opinion that 
the anticipated United States taxation consequences that are applicable to the anticipated 
transaaion will be as indicated herein. 
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Our analysis does not address United States, state, municipal or foreign income taxes, 
inheritance taxes, gift taxes, estate taxes, property taxes, sales taxes, use taxes, bulk transfer tax, 
transfer tax, excise tax or any other taxes or duties of any kind, type, or character other than 
the United Stales federal income tax consequences and income withholding tax pui|>oses 
described hereinbelow. 

You should be aware that the Internal Revenue Service can charge interest on tax defidencies 
and can impose numerous penalties if it disagrees with the tax tnntment of the i^>orted 
transactions. 

It is our view based on the information presented to us as expressed herein that it is more 
likely than not that the anticipated federal United States tax treatment relating to the matters 
discussed herein will be as we opine herein. 


Factual Foundation. 


1. Sam Wyly is a United States citizen and resident who resides in the State of Texas. 


2. Sam Wyly ts a director of Michaels Scores, Inc., a Delaware corporation, and might 
also be conndered to be an employee for legal and income tax purposes. 


3. Pursuant to a Non-Statutary Stodt Option Plan Michaels Stores, Inc. has provided Sam 
Wyly, other employees, and key advisors with a proprietary interest in its Company through 
the granting of “non'Statutory stock options* which upon exercise permits the option holder 
to purchase shares of Company’s authorized Common Stock. 


4. Sam Wyly transferred these options to The Tallulah International Trust, a foreign situs 
grantor trust that is recognized as a *grantor trust” for United States income tax purposes. 


5. You anticipate that The Tallulah International Trust will transfer the non-statutory 
options to an underlying foreign corporation that is wholly owned by a foreign situs non- 
grantor crust. 


6. It is anticipated that the wholly owned underlying foreign corporation of a foreign 
non-grantor trust will issue a private annuity to The Tallulah International Trust in exchange 
for the receipt of non-statutory options of an equivalent value. 
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7. It is our understanding that it is the express intent of the parties to the transaaion that 
the value of the non-statutoty options will equal the value of the private annuity and that no 
gift or bargain sale or discounted sale price will arise as a result of the transaction- Futtberj it 
is our understanding that the private annuity Is intended to be issued in an amount that is 
equal to the fair market value of the non-statutory options that are being sold in exchange for 
the private annuity. Neither any gift element nor any *bargarn sale element are intended to 
be made by you with respect to this private armuity transaction. 


8. It is anticipated that the private annuity payments will not be secured by, chargeable 
to, or dependent upon the non-statutory options sold in exchange for the annuity. The 
amount of the annuity payments will be based on the fair market-value of the non-statutory 
options at the time of the effeaive date of the Annuity Agreement. 


9. We understand that the private annuity is Intended to be unsecured. There are to be 
no security interests, guarantees, specific funds, or other forms of collateral or assurances that 
the private annuity payments will be made by the corporation other chan the mere unsecured 
contractual promise of such corporation that it will make the armuity payments as they 
become due under the terms of the armuity agreement. 


10. We further understand that the private armuity paymenu will not be chargeable to or 
dependent upon the non-statutory options transferred by The Tallulah International Trust in 
exchange for the annuity. Any income generated by the non-statutory options will belong to 
the foreign corporation outright, and will not be chargeable to the armuity payments. 


11. We understand that the amount of the armuity payments will be based on the fair 
market value of the non-statutoty options being exchanged for the private annuity at the time 
of the effeaive date of the Annuity Agreement and will not be based on any income generated 
by the non-statutory options that are being transferred for the private annuity. 


12. We also understand that upon the consummation of the Armuity Agreement the 
possession and/or enjoyment of the non-statutory optioiu being exchanged for the private 
annuity will reside exclusively with the acquiring foreign corporation, and The Tallulah 
International Trust will not preserve or reserve any control of any kind or charaaer over such 
non-statutory options or any income therefrom that would constitute a retained Interest In the 
possession and/or enjoyment of the non-statutory options being exchanged for the private 
annuity. It is thus expressly intended that The Tallulah International Trust will irrevocably 
surrender the enjoyment, control, ownership, and all economic benefits attributable to the 
ownership of the non-statutory options which are sold in exchange for the private annuity. 
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13. It is our understanding that the private annuity payments will contain an interest 
faaor in the amount stipulated by the Internal Revenue Service Revenue Ruling that applies 
for the month in which the annuity agreement is entered into. 


14. We understand that the corporation issuing the private annuity is not in the business of 
issuing annuities from time to time, and it will not issue any additional annuities during the 
term of its private annuity agreement with The Tallulah International Trust. 


15. We further understand that the corporation issuing the private annuity is not a life 
insurance company or a bank and is not authorized to conduct either the banking business or 
the life insurance company business and does not intend to obtain such authorization. 


16. We have been advised that there are no outstanding encumbrances on the non- 
statutory options, and consequently we do not express any opinion that relates to this issue. 


17. You have advised us that the non-statutory options, which are the subject matter of 
this letter, are not actively traded on an established market. 

18. You have further informed us that the non-stamtoty stock options are compensatory 
in nature and were issued to Sam Wyly as part of a stock option plan to compensate key 
advisors of Michael Stores. Inc. 


II, Opinion and analysis of the anticipated 1996 federal income tax consequences that 
are likely to apply to the proposed sale during the 1996 taxable year of non-sututory 
options to a foreign corporation in exchange for a private annuity under the 
circumstances described herein: 


A. Pursuant to the general federal income tax treatment of property 
exchanged for a private annuity the sale of non-statutory options to a foreign 
corporation in exchange for The Tallulah International Trust’s receipt of a deferred 
private annuity of equivalent value is not a taxable event in the year 1996. 


A private annuity transaaion typically involves the transfer of appreciated property from an 
individual to a family member or a controlled corporation in exchange for a promise to pay a 
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series of equal payments over the annuitant's lifetime^ The promise to pay by a family 
member or corporation that is not in the business of issuing annuities has no ascertainable 
value, so no gain is currently recognized on the transfer,^ Gain is recognized over the lifetime 
of the taxpayer, which is the term of the annuity. Generally, a portion of each annuity 
payment represents tax-free recovery of the annuitant’s investment contraa, a portion 
represents gain on the transfer, and the balance is ortiinary income.^ 

Tbe general federal income tax treatment of property exchanged for a private annuity is 
explained in Research Institute of America Federal Tax Coordinator 2d at Paragraph J-5256 as 
follows: 

"The transfer of property in «cchangc for an umecured private annuity is not a taxable 
transaaion. Thus, a taxpayer who turns his property over to a member of his family or other 
private individual, or to his own corporation, which is not a life insurance company or a bank 
or an organization which issues annuities from time to time, in exchange for payments for life, 
has no immediate taxable gain... Although gain is not taxed immediately, the amount of gam 
mtist be reported ratably over the period of the annuitant’s life expectancy, but only from that 
portion of the annual proceeds which is includible In income under the annuity rules. See 
paragraph J-5256, emphasis is in the original text. 

“The actual transfer isn't taxable because the promise to make the lifetime payments is 
considered to have no determinable value. It makes no difference if the obligor under the 
private annuity arrangement ^.e,, the transferee) is financially sound at the time of the transfer 
since that 'private’ transferee is not in the business of granting annuities, his solvency is not 
subject to the supervision and restrictions of insurance companies and banks, and may change 
over the payment period.*^ 

A foreign situs United States grantor trust (The Tallulah International Trust) will be 
transferring non-statuiory options to a foreign corporation wholly owned by a foreign non- 
grantor trust in exchange for the underlying foreign corporation’s issuance of a private 
azmuity of an equivalent value. The foreign corpomion is not in the business of issuing 
annuities from, time to time, and will not Issue any achlttioiul annuities during the term of its 
private annuity agreement with The Tallulah International Trus^Juid the private annuity will 
be unsecured. The foreign corporation issuing the private annuity is not a life insurance 
company or a bank and is not authorized to conduct either the banking business or the life 
insurance company business and does not intend to obtain such authorization. Under these 
circumstances, it is our opinion that the annuity will more likely than not be taxable as a 
private annuity in accordance with the aforedesenbed federal income tax consequences, as 
opposed to its being taxable as a commercial annuity or otherwise. 


1 CCH Federal Tax Service at 5A-.8 120. 

2 Id 


* Reseaf^ InsWute of Amsnea Federal Tax Coordinator 2d et 

S|d. 


Para9r»ph J-52S6 (Citations Omitted) 
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B. The private annuity is not intended to contain a gift or bargain sale 
element, and the exchange of non-statutory options for a private annuity of equivalent 
actuarial value is likely to be excluded from federal gift tax. 


The private annuity is intended to be issued in an amount that is equal to the &ir market value 
of the non-statutory options that are being sold in exchange for the private annuity. Neither 
any gift element nor any "bargain sale element’ are intended to be made by either you or the 
corporation with respect to this private annuity transaaion. 

Research Institute of America Esute Plamiing & Taxation Coordinator describes private 
annuity gift and estate taxation implications as follows at Paragraph 25,122: 

"The transfer will not be subject to gift tax as long as the value of the annuity equals or 
exceeds the value of the property transferred. The entire value of the transferred property is 
excluded from the annuitant’s gross estate. If the arrangement is properly struemred, the 
value of the transferred property will not be brought back into the estate. In addition, the 
estate administration costs concerning the transferred property are eliminated. Also the 
annuitant will not be subject to transfer tax on any post-transfer appreciation in the value of 
the property. If the annuitant dies before his tabnlar life expectancy, the property will have 
been transferred to the obligor for less than its true value. While this may be a disadvantage in 
a deal with an unrelated party, the annuitant of a private annuity will presumably be pleased 
to have passed property to a loved one free of transfer tax and for low coiuideration." 


Warnick, 805 T.M., Private Annuities, at page A-27 states: 


"...[Tjhe proper method for deciding whether there is a gift is to compare the fair 
market value of the property with the present sraloe of the annuity’ under the estate and gift 
tax rules.b 


* Wamiek, 605 T.M.. Private Annuitlea. at page A-27. Watniek kirfhar ftaplaioa at Page A.27 and Pagea C&A 1 throwgti CSA-2 Ota 
foUovnng: Oenarally, private annuHy tianaadlona attar AptS 30, 1989 aia controflad by Intamat Ravanua Coda (7520, wtitch 
pnovidas for aui intorest nta wMdi h 120S of ttw Fodonl mUtonri rsto undor Intomol Ra^raw Cod* |1274(dH1} fer th* moitth in 
vaiuatiOA l« mad*. Th* Intamai Rwtmi* has taken tN posUon that Ih* standard Intomat Revonu* Coda $7520 
afwuity actuanal tables shoiM nert b* us*d unless th* tiwisfbf insVumsnt provides lhc%nniritant vrith tfw degree of beneKci*! 
•njoymeni that is consistent with the type of property interest tfi* standard tables are designed to measura. The tnlemal Revenue 
Service ligated this issue in Sfiaolto kti. V. Comr. T.C. Memo 1993-443 and the Tax Court atrongiy found in Ihe taxpayer's favor. 
The Internal Revenue Service's position b dial a tingle life annuity factor (T^ia A of Estate Tax Regulation S20.2031>7A(dKS) 
could not be used to value the nterest of a 9t*year"«id annuitard because the fund was lnsul5cienl to provide a stream of payments 
for the ia years of the anrwltsnfi 'extreme iifs expectant,’ Le.. unti age t09, Th* Internal Revenue Service imsuecessfully 
argued that a toctor for a lemt certain concurrent with one fta* should be used because the hind would be exhausted within four 
years. 

The Tax Court firmly reje^ed the Intemb Revenue Service's approach in favor of the taxpayer. 

In response, the internal Revenue Service issued regulatiorM, artd to Gift Tax Regulation $25.7520>3{bX2J the Interrial Revenue 
Service states that it w9l not alloiv the use of Ihe standard $7520 tables If the fund from which so annuity is to be paid may be 
exhausted before the end of Ihe ^dned period of tii* annuity (which, under the actuarial essumptioni of the totemal Revenue Code 
§7520 tables is age 1 1 0 for a life interns!). 

We caution you that if toe foreign corporation toat issues Ihe annuity herai^er were to comply w^ these reguiiUicHns. there Is a 
serious risk that the annuity might be determined to be ^uarenteed* throughout the annuilartfs extreme Bfo expectar>cy. thereby 
making the annuity an $f7vn»<5al§ly taxable annuity for United Statea income tax purposes! In furtherance of tors posiion the Tax 
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It is our understanding that the fair market value of the non-statutory options will equal the 
present value of the private annuity, and that a qualified actuary vill be reuined to calculate 
and verify this. 


Warnick, 805 T.M., Private Annuities, at page A-28 further states that *Ct]he simple fact that 
the value of the property exceeds the value of the anniiity should not automatically mean that 
there has been a taxable gift. Before a finding of a taxd>le gift, there must be some evidence of 
the transferor’s imeiit to make a gift.“^ 

Additionally, the annuity payments that the forei^ grantor trust receives must contain an 
interest faaor in the amount stipulated by the Internal Revenue Service Revenue Ruling that 
applies for the month in which the annuity i^emcnt is effectuated. 

This is very important because the Internal Revenue Service can take the position that the 
present value of the annuity is less than the present value of the non-statutory options sold in 
exchange for the annuity if the annuity does not contain an adequate interest rate factor to 
compensate for the time delay to The Tallulah International Trust in receiving its 
consideration for the sale and exchange of the non-statutory options.® For example, sec 
Warnick, 805 T.M., Private Annuities at page A-3S discussing the United States Tax Court 
decision in LaFargue v, Cnmmissinner . 73 T.C. 40 (1979), which was affirmed in part and 
reversed in part by the United States Court of Appeals for the 9th Circuit in 689 F.2d 845 (9ih 
Cir. 1982), in which the Tax Court found that the annuity transaction was not taxable as a 
private annuity for among other reasons: 


"...( 1)116 transaction was not based on the actuarial tables and did not include an 
interest factor, and there was a large gap between the present value and the fair muktc value 
of the annuity, ..." 


Couit stated in Shaaim ^st V. Ctxnr.. T.C. Memo 1S9S-483. that i^Cte IRS] aigites that unlM* tt^e anAul^ l» 'sruaaoteerf' 
throughout an annutfanTe extreme Bfe expectan^...lhe computation of ttia annulus proaent valuo must bo mod# Ml a ea$o by 
ease basis using a spocial actuarial tactor aupplM by Iho Intamal Revenuo Saivica.* TNa bMoma lax iaaus has net yet baon 
Kigafed. Thua. the avoidance of a gift tax through a complete eompOarKe vulth Ihe ragulatlone might generate an immadbta 
income tax. Conversely, the avoidance of the income tax Itsue by *underlunding* ttM corporation to avod deeming the annui^ to 
be eflecllveiy 'guaranteed* throughout 9)* anmdtant's extreme life expectancy of tha humiA.lile apan of 1 10 yean might genmate a 
gift tax if the newr Gift Tax Regulabon it upheld. Forthermora. income Tax Regulation |1.7S20d{bX2)(I> lirnHaiiy prohbis the use 
of a standard }7S20 annuity factor if the annuRy ii expected to exhawd tfM furtd before the last posstrie amiiRy payment h made 
in fuR assuming that the annuSant (Sam WyV) wB survive unbi Ihe age of 110 years. The Intamal Revenue Service has also 
promilgated rtew Estate Tax Regulations which are oonsistont wtOi the Gift Tax Reguiationa and Income Tax RegulatloflS titod 
above. (For example. Estate Tax Rsgubbon $30.7$20^)(2}(I) teqtnns Iho fund to be able to pay al annuily paymants in M 
under the assum^n that Sam Wyly, toe tunuittni. w9 suc^ until the age of 110 years. It is at least sigwaM that 0>ese new 
Income Tax Regulabons, G<ft Tax R^ulaiiens, andfor Estate Tax Regulations wB be held to be invalid in accord with the reasoning 
of the United SUles Tax Court w Shamm gsf. v. Comr .. T.C. Memo Because the The TaButoh International Trust w« 

not retain any mortage. Ken. pledge, or security interest in or with respect to the non-statutory options designated in Schedule *A% 
and there is ani shafl be no security or eolateral tor Ihe payment of the Annuity hereunder, and the ObBgor corporation vdD not 
establish any security ot any hind or other spedfic chargeable source for the payment of toe purchase price (being the Annuity} 
hereunder it is quesKonabte wdiether that the internal Rtvenue Service vreuld be successful in an attach that the Anmrity is a 
"guaranteed* Annuity. 

^ in fjeaftis V Comr . 159 F 2d 7M (6th Cir. 1947} Ifw court held there was no gift, despite evidence that the annuRy was woito 
onty 30% of the value of the property, because there was no e\4dence of the transferor's intent to make a gift (However, In Beatrie 
the transferee was an educaiicutal mstitubon, not a member of the transferor's family } As a praciicaJ matter It would be difficult to 

§ how the absence of donabve intent vimen the transferee is 'related to* the transferor. 

Id. 
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Although the United Stites Court of Appeals for the 9th Circuit reversed the Tax Court's 
holding that the transaction did not involve a private annuity, it is important that the annuity 
contain an adequate interest fector to account for the time value of money. 

In your situation it is clearly the intent of the parties that the price of the annuity is to be 
equal to the value of the non-statutory options being exchanged for the annuity, and no gift or 
other valuation benefit in excess of such value is intended to be received by either party to the 
agreement. It is thus our opinion that it is more likely than not that no gift tax -will be 
imposed on your disposition of the non-statutory options in exchange for the grantor trust’s 
receipt of a private annuity of an equivalent value, provided the actuarial value of the non- 
statutory options being transferred in exchange for the receipt of the private annuity are of an 
equivalent actuarial value. 

You have further advised us that the foreign corporation that is issuing the private annuity 
will be adequately capitalized to fully comply with Gift Tax Regulation S257520-3(b)(2), 
Estate Tax Regulation S20.7520-3{b)(2), and Income Tax RegiJation J17520-3{b)(2)(i), whidi 
should enable the corporation to fund the anmrity through Sam Wyly’s human life span as 
defined in such regulations, thus avoiding a gift tax assessment that otherwise might be 
asserted had these regulations been violated. 


C. The annuity payments must be unsecured to avoid immediate taxation of 
The Tallulah International Trust in 1996 with respect to the disposition of the non- 
statutory options in exchange for an annuity of an equivalent value. 


The United States Tax Court has held that the private annuity income tax rules apply only to 
private annuities that are iinsecured . If the annuity payments are secured the annuity will be 
taxable as if it were a commercial annuity rather than a private annuity. (See Estate cf Uoy d 
Bell. (1973) 60 TC 469 and 212 Carp.. (1978) 70 TC 788.) 

For example, the Tax Court in Bell held that the property transferred in exchange for the 
private annuity was secured because such property was placed in escrow as security for the 
annuity payments, and the annuity agreement also provid«f for a "cognovit* judpnent against 
the parties issuing the annuity in the event they deftulted in making their aimuity payments. 
Consequently, the Tax Court applied the rules pertaining to commercial annuities to the 
transaction and held that the taxpayers had an immediately taxable gain when they exchanged 
their appreciated stock in exchange for the secured private annuity. 

It is our understanding that the private annuity being issued to The Tallulah International 
Trust is intended to be unsecured. There are to be no security interests, guarantees, specific 
funds, or other forms of collateral or assurances that the private annuity payments will be 
made by the corporation other than the mere unsecured concracrual promise of such 
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corporation that it will make the annuity payments as they become due and payable under the 
terms of the annuity agreement. 

In addition,' the private annuity payments will not be chargeable to or dependent upon the 
non-statulory options transferred by you in exchange for the annuity. The options and any 
proceeds and/ or income generated by the options will belong to the corporuion outright, and 
will not be chargeable to the annuity payments. The amount of the annuity payments will be 
based on the fair market value of the non-statutory options being exchanged for the annuity as 
of the date of the Annuity Agreement, and will not be based on the income generated by the 
non-statutory options being exchanged for the annuity. 

Furthermore, the possession and/or enjoyment of the non'Statutoiy options being sold in 
exchange for the private annuity will reside exclusively with the coloration, and you will not 
preserve or reserve any control of any kind or charaaer over such non-statutory options and 
the income therefrom that would constitute a retained interest in the possession or enjoyment 
of the non-statutory options being sold in exchange for the private annuity. It is thus 
expressly intended that you will irrevocably surrender the enjoyment, control, ownership, 
and all economic benefits attributable to the ownership of the non-statutory options which are 
being sold in exchange for the private annuity. 

Consequently, provided that the private annuity payments will be umecured and will always 
remain unsecured it is our opinion that it is more likely than not that the private annuity will 
not be taxable as a secured annuity which is taxable as a commercial annuity.* 


D. It is more likely than not that the original issue discount tax treatment of 
debt instruments (that could impose a tax on the annuity prior to the receipt of the 
annuity payments) will not apply to the contemplated aimuity transaction. 


In early April, 1995, the Internal Revenue Service issued proposed regulations regarding the 
applicability of the original issue discount ndes to deferred private annuities, among other 
types of trajisactions. 

The proposed regulations seek to treat certain annuity contracts as debt instruments for 
federal income tax purposes. This means that, under certain circumstances, the income 
flowing from assets transferred in exchange for an annuity would be taxable to the annuitant 
in the year earned, regardless of the year in which the annuity payments were received. The 
proposed regulations provide that this adverse tax treatment may be avoided as long as the 
annuity payments under the contract are periodic payments made at least annually for the life 


* However, as we Indicated in Tootnote number 6, supra, wa aaain advise you of the polantiBi risk that the compliance wiSt the new 
regulations under Intemel Revenue Code §7520, such ss Income Tax R^ulation S1.7S20-3(bK2Hi}. might cause the snnuity to be 
constructively secured or gusranteed, which could lead to en immediate inceme taxation of the annuity horn the dtsposition of the 
options by the Trust in the year 1996. 
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or lives of one or more individuals, the payments do not increase during the term of the 
contract, and the payments begin within one year of the date of the annuitant’s initial 
investment in the contract. (See Proposed Income Tax Regulation Jl. 1275-1 (d)(2).) 

However, the Preamble to the Proposed Regulations indicates that the proposed regulations, 
“only apply to annuity contracts that are also debt instruments under general principles of 
federal income tax law... For example, an annuity contract under rvhidt payments are wholly 
contingent on the continued l^e of an individual generally is not a debt instrument for federal 
income tax purposes. As a result, such a contraa will continue to be taxed as an annuity 
contract under Internal Revenue Code $72." 

The explanation to the proposed regulations thus suggests that annuity contracts under which 
payments are wholly contingent on the life of an individual “generally" will not be 
recharacterized as debt instruments and will not be taxed as such — even when such contingent 
payments are deferred under the contraCT. However, the explanation does not entirely 
eliminate the possibility that the IRS might proceed with such a recharaterization in certain 
cases and impose tax accordingly. 

This issue is discussed in Research Institute of America Federal Tax Coordinator 2d at 
Paragraph J-4057 as follows: 

“The proposed rules would only apply to annuity contracts that were also debt instruments 
under general principles of federal income tax law. An annuity contract that was not such a 
debt instrument would not be subject to the OID rules, and it would be unnecessary to 
determine if it was covered by the exception. Thus, for example, an annuity contract whose 
payments were wholly contingent on the continued life of an individual wouldn’t be a debt 
instrument for federal income tax purposes and would continue to be taxed as an annuity 
contract under Code Sec. 72." 

This appears to be consistent with the Internal Revenue Code statute being construed, 
S1275(a)(l)(B)(i) which in pertinent part states that the ‘term ‘debt instrument’ shall not 
include any annuity contract to which section 72 applies and which - depends ^ whole or in 
substantial part) on the life expeaancy of 1 or more individuals...^* 

Thus, it is our view that it is more likely than not that the original issue discount tax 
treatment of debt instruments (that could impose a tax on the annuity prior to the receipt of 
the annuity payments) will not apply to the contemplated annuity transaction. 
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E. The disposition of compensatory noii-statutory options by The Tallulah 
International Trust, a grantor trust, in an arm*s length transaction under which non- 
statutory options'® are transferred in exchange for the receipt by The Tallulah 
International Trust of a substantially nonvested private annuity of an equivalent value 
issued by the obligor corporation is not a taxable event in the year 1996. 


It is our opinion that it is more likely than not that an exchange of non-statutory stock 
options for a private annuity by The Tallulah Intem^onal Tnist, a grantor trust, will not be 
subject to an immediately taxable event because the private annuity is “substituted for* the 
non-statutory stock options under Income Tax Regulation 5l.85-7(a) and such annuity 
payments are more likely than not taxable as ordinary income upon receipt.^1 

The federal income tax treatment of the foreign grantor trust’s non-statutory stock options 
which are not traded on an established market is generally covered in Internal Revenue Code 
§83 and Income Tax Regulation §1.83-7. 

Internal Revenue Code §83 does not initially apply to the taxation of non-qualified non- 
statutory stock options because the options are not aaivciy traded on an established market.l^ 


options that do not hav« a readily ascertainable fair market value, the mere grant of Ihe option is not treated as a 
transfer and application of the statute ts postponed until the option is exercised. (See CCH Federal Tax Service §3 6 62) 

' ' A^ough we have not been asked to opine on whether the transfer of non^ransferabie non-statutory stock options to a grantor 
trust IS an mvnediate taxable event, eur research Indicates that such transfer should not tngger a taxable event. In Private Letter 
Ruling 9349004. the internal Revenue Service ruled the! non-statutory stock optioni issued to ■ taxpayer and transferred to a trust 
cteat^ for the benefit of b>e taxpayer's descendant's will not cause the ree^ of income or gain to the taxpayer The Internal 
Revenue Service concluded iha( the transfer to the trust dxi not constitute a disposdion under Income Tax Regulation $1.63-7(8) 
because the transfer was not pursuant to an arm's length transactfen, arul a non-arm's length disposition of an option not taxed aA 
grant should not cause compensation income to be recognized. Kowevef, if die tnrstee of Ote trust exerdses the options, the 
taxpayer (w the taigiayef's estate) would be in receipt of taxable income under Inlernal Revenue Code $63(a) and the corporation 
issuing the options would be entitled to an Internal Revenue Code $63(h) deduction 

Internal Revenue Code $63(a) provides that if property is transferred In connection vrith the performance of services to any 
person other than the person for wtwm the services are performed, the excess of (1) the feir market value 01 the property 
(detenrdned without regard to any restnetions other than a restriction which by is terms wfll never lapse) at the first time the rights 
of the person having a benefidal interest In the property are bansfer^e or are not subject to a substantial risk of forfeiture, 
whidtever occur earlier, over (2) the amoutd, if any. paid for the property, wi be tndude^^in Ihe gross inceme of the person who 
perfewms the services in ihe firs! taxable year in which the rights of the person having the beneficial Interest in the property are 
transferable or are not subject to a substantial risk of fwfeiture, whichever is ^plicable. However, internal Revenue Code 
§63(e)(3) provides tn pertinent part that ^hts section shall net appVto the inmafer of an option without a readily ascertainable feir 
market value ' Thus, Internal Revenue Code $63 should not apply to Ihe The Tallulah International Trust's non-statuiory opHoris 
because the non-statulory ^tions are not traded on an estabtished market and thus as a practical matter do not have a readly 
ascertainable vahre (See CCH federal Tax Service $S 6.221). 

Income Tax Regulation $1.83-7(bKl} states n pertinent part that ’...(ojptions have a value at Ihe time they am granted, but that 
value is ordinarily net readily ascertainable unless the option is actively traded on an estabhshed market If an option is actively 
traded on an established market, the feir market value of such option b readily ascertainable for purposes of this section. * 
[Emphasis added) It is our understanding th^ the non-statutory options wfech are the subject matter of this opinion letter are not 
actively traded on an established martet aitd thus the non-statutory options do not have s readily ascertainable value making 
Irrtemai Reverse Code $63 inapplicable pursuarti lo fnternat Revenue Code $83(»X3). 

Thus, because Ihe non-stak/toiy options currently held by the The Taliuiah Intmational Trust, a grantor tnist, are not traded on an 
established market and do not me^ the conditions imposed under Income Tax Regulaiton $1.83-7(b}. they wifi not Okely have a 
readily ascertainable fair rr^arket value, and wiH not be governed under Intemai Revenue Code $83. As a practical matter no option 
wiil be considered to have a readdy asc^amable value unless it is actively tiaded on an established market (See CCH Federal 
Tax Service $3 6 221.) 
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Billman, 383 T.M., Nonsatuto rv Stock Options , at pages A-5 and A-6 states: 

“....[Ojptions that are not actively traded on an established market do not have a 
readily ascertainable fair market value... Moreover, the regulations create an irrebuttable 
presumption that an untraded option does not have a readily ascertainable fair market value 
unless four conditions are met; 


(1) the option is transferable by the optioneej 

(2) the option is exercisable immediately xn full by the optionee; 

(3) neither the option, nor the underlying property is subject to any restrictions 
that have a significant effect on the option’s value; and 

(4) the bur market value of the “option privilege* is readily ascertainable. 

In general, the effea of this rigorous approach to valuation of untraded options is to deny 
readily ascertainable fair market value status at option grant, forcing taxation at option 
exercise.” 

However, if an option without a readily ascertainable value is sold or otherwise disposed of 
before it is exercised ( e.g. in exchange for a private annuity of an equivalent value), the 
restricted property rules will apply to the transfer of money or other property received in the 
same manner as they would have applied had the property been transferred^^ pursuant to the 
exercise of the option.^^ 

Thus, in the event that the non^statutory options are exchanged for a private annuity, the taxation 
of the transaaion would be analyzed as f the option were exercised, and the amount [the private 
annuity] to be included as gross income would he determined under Internal Revenue Code %Bi(a) 
and%83(h)M 


Billman, 383 TM., 


, at page A-19 states: 


“If an untraded option is not taxed at grant, S^3{e)(3) provides that 583 will apply to 
the exercise of the option. If the property received upon option exercise w restricted, 
apply to that receipt of property in the same manner as it applies to a direct transfer of 
restricted property in a nonoption context* [Emphasis added]. 


Income Tax Regulator) $i.83-7(a} states n pertinent part U)ar...fi]r section 83(a} does not apply to the grant of such an option 
because the option does nM have a readity ascertainabte fair marfeet value at the Sme of the (pairt. sectiorts B3(a) and S3{b) shall 
apply at Uts time the option t$ exercised or othervnse disposed of, even though the Mr mrfeet value of such option may have been 
beewne readily asceilainable before such lime, tf the option is exercised, sections 83<a) and 83<b) apply to the transfer of pn^ity 
pursuant to sucA «(erclse, and the employee or independent contractor reaiaes compensation upon such transfer at the time and 
k) the amount determined under secton 83(a) and B3(b). ff the option is sold or othendse disposed of in art arm's length 
transaction, sections 83(at ar)d 83<b) apply to the transfaiL of money or oOier property receded In the sane manner as 
sections B3(a) and 63(b) would ha^ appfied to the transfer of property pursuant to an exererse of (he option.* {Emphasis added]. 

>5jd 

Income Tax Regulation §1 83-7{a) states In pertinent part that ’{rTf the option f« exerc/sed, sections 83(8) ar)d 83<b) apply to Bie 
transfer of property pursuant to such exercise, and the emptoyee or independent contractor realizes eompensetioit uport such 
tnnsftrat the //meant# in tire amount daUrmhed under secOon 83(m) »nd$3(b).' {Emphasis added] 
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Thus, Internal Revenue Code §83 should apply* to the receipt of the private annuity as if the 
private annuity were “substituted” for the non-statutory options. 

According to Billman, 3S4 T.M., Restricted Property-Section SI. « page A-3: 

“...[T]he receipt of an unfuntfcd and unsecured promise to pay money in the future..as 
not a transfer of “property” and thus is not a taxable event under §83. Rather, the 
questions of whether the receipt of an unfunded and unsecured promise to pay money in the 
focure produces gross income, and, if so, when and in what amount, arc to be determined 
under well-established principles of actual and constructive receipt of income..,” 
[Emphasis added]. 

In Richard A. Childs et al v. Commissioner, 103 T.C, No.36 (Nov.H 1994), United States Tax 
Coun Judge Scott held that an annuity issued to an individual was an unsecured promise 
to pay money in the future, and thus was not “property* as that term is defined under 
Internal Revcncuc Code §83. 

Thus, it is likely that Internal Revenue Code §83 is inapplicable to The Tallulah International 
Trust’s receipt of a pri\^te annuity in exchange for the transfer of non-statutory options of an 
equivalent value, because a private annuity does not meet the definition of trans&r of 
“property” within the meaning of Internal Revenue Code §83. 

Consequently, if Income Tax Regulation Sl.83-3(e) direas that Internal Revenue Code §83 
and the regulations promulgated thereunder shall not apply to an unsecured promise pay 
money in thfi future, no other Internal Revenue Code Seaion including Internal Revenue 
Code §61, should apply to the transaaion.^^ 

Thxis, Internal Revenue Code §83 will likely be inapplicable to the contemplated 
transaction, and the private annuity income taxation rules (c.g.. Revenue Ruling 69-74) 
will govern the taxation consequences relating to the transfer.^* 

The Research Institute of America Federal Tax Coordinator 2d at Paragraph J-5256 explains 
the federal income tax treatment of property exchanged for a private annuity as follows: 

"The transfer of property in exchange for a private annuity is no: a taxable transaction. 
Thus, a taxpayer who turns his property over to a member of his family or other private 
individual, or to his own corporation or other corporation, which is not a life insurance 
company or a bank or an organization which issues annuities from time to time, in exchange 
for payments for life, has aa. immediate taxaUe ^am . (Emphasis is included in the text) 


Bdlrnan. 383 T.M . Restrictgd Propertv - SecHon 13, at paga A-3. 

Private Letter Ruling 934S004 ctates that rf tnternal Revenue Code §83(a} does nol apply to the grant of the option because d 
does not have a readily ascertainable value at the line of greiX. §^3 apply at the time of the exercise or dUposi^n of Ore 
option, and income ts reafeed Private Letter Rulings may no! be cited as Precedent (See Interna! Revenue Code |8nO(D(3> but 
they reflect the position of me Inlemal Revenue Service and are thus useful in that regard. 
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However, the payments under the arrangement are taxable when received, see Par^raph J- 
5256. The actual transfer isn't taxable because the promise to make the lifetime payments is 
considered to have no determinable value. It makes no difference if the obligor under the 
'private' transferee is not in the business of granting annuities, his solvency is not subject to 
the supervision and restrictions of insurance companies and banks, and may change over the 
payment period. (Citations omitted.)" 

Because it is unlikely that cither the non-statutory options or the private annuity receiv&l in 
exchange therefor is subject to Internal Revenue Code SB3 coverage, « is our opinion that it is 
more likely than not that the non-statutory options transferred in exchange for the private 
annuity will be taxable as property transferred in exchange for a private axmutty in accordance 
with the aforedescribed fedend income tax consequences. 


F. The subsequent exercise of the non-statutory options by the obligor will 
not likely generate a taxable event to The T^ulah International Trust because the 
compensation element will remain opened until the year The Tallulah International 
Trust receives its annuity payments. 


It is our understanding that it is the intention of the parties that the disposition of the non- 
statutory options will occur in an arm's length cransaaion at fair market value. 

The private annuity rules provide that no taxable event will occur to The Tallulah 
International Trust until the aimuicy vests (when the annuity payments are received by The 
Tallulah International Trust). Consequently, the exercise of the options affer the transfer of 
the options to the obligor foreign corporation is not likely to be a taimble event to The 
Tallulah International Trust. 

It is our understanding that non-statutory options being transferred by The Tallulah 
International Trust do not have a readily ascertainable value, and therefore their treatment is 
not governed by Internal Revenue Code 583. lm»me Tax .Ilegularion 51.83-7 provides 
guidance with respect to the taxation of nonqualified stock options without a readily 
ascertainable value, and Internal Revenue Code 58300^ generally governs the allowabilicy, 
the amount, and the timing of a deduction to an employer with respect to the transfer of 
property in conneaion with the performance of services to which Imeroal Revenue Code $83 
applies. 


beSeve that there Is an k^erent inconsistent between (he Statute and the Regutattens. because the Statute dearV i^ates 
that Ms Statute shall not apply to the Irenster of an epbon without a readSy ascertainable value (see Internal Revenue Code 
SB^eKS}}. yet the Regutadens detemtina the taxaSon consequences of an option to which tha Statute does not apply. 

^ Tliis section governs the tirning of a deduction to an employer respect to property transferred in connecSoo the 
performatvre of services to which Internal Revenue Code Section 83 eppRes. 
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However, Imemsl Revenue Code $83(h) provides in pertinent pert that *[i]n the case of a 
transfer of property to which this season applies...", thereby excepting property transferred in 
conneaion with the performance of services to which Interna] Revenue Code $83 does not 
apply, (e.g. a non-statutoiy option without a readily ascertainable value). 

According to Billman 384 T.M., Rtstrittcd Property -Section 83, at page A-16 states; 

“As to the amount of the deduttion, the employer is entitled to a deduaion equal to 
the amount in the Income of the employee." 

Internal Revenue Code 5S3 121(a) and 3306(b) define the term “wages’ as ah remuneration for 
employment, and Internal Revenue Code $3401(a) provides a similar definition with respen 
to an employer’s obligation for the withholding of income tax. 

Income Tax Regulation 5S11.1121(a)-l(e), 31.3306(b)-l(c), and 31.3401(a)-l(a)4 generally 
provide chat the medium in which the remuneration is paid is immaterial and the 
remuneration may be in cash or something other than cash. Under Income Tax Regulation 
5S31.3121(a)-l(e) and 31.3306(b)-l(e) remuneration paid in items other than cash shall be 
computed on the basis of the fair value of such items at the time of payment. Income Tax 
Regulation S31.3121(a)-2 provides that wages are paid by an employer at the time they are 
actually or construaively paid. 

Because the non-statutory options are transferred in an arms length transaaion for the 
exchange of a private annuity of an equivalent value. The Tallulah International Trust has not 
construaively or actually received “income” until such time as the first annuity payment is 
issued to and received by The Tallulah International Trust. 

Income Tax Regulation S314402(a)-l(b) provides that the employer is required to collea the 
tax by deduaing and withholding the amount thereof from the employee's wages as and when 
paid, either actually or constructively. To constitute construaive payment the wages must 
be credited to or set apart for the employee without any substantial limiution or 
restriaion as to the time or manner of payment or condition upon which payment is to 
be made, and mint be made available to him so that they may be,dniwn upon at any time, and 
their payment brought within his own control and disposition. 

Thus, the restrictions and condition of receipt of payment relating to the annuity payment 
will lapse upon the aaual receipt of such annuity payment by The Tallulah International 
Trust. 

Consequently, each annuity payment is more likely than not wholly taxable to The Tallulah 
International Trust as ordinary income, and upon the receipt of each such aimuity payment 
Michaels Stores, Inc., the corporation which issued the non-statutory options, would be 
entitled to claim a corresponding income tax deduaion. 
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With respect to the withholding lax requirements, Uability will be mcurred by Michaels 
Stores, Inc., the corporation which issued the non-statutory options, with respect to the 
withholding of income tax under Internal Revenue Code $3402(a) with respect to the annuity 
payments received as “substituted compensation" by The Tallulah International Trust.^^ 

It is our opinion that it is more likely than not that no taxable event will occur until the 
annuity vests (when the annuity payments arc received by The Tallulah International Trust), 
and the exerdse of the options after the transfer of the non-statutory options the Obligor 
corporation pursuant to the annuity transaction is not likely to be a taxable event to Michaels 
Stores, Inc. 


G. The private annuity contract is likdy to be treated as being held by a 
natural person. 


The foreign corporation intends to acquire the stock options by issuing a deferred priv^ne 
annuity to The Tallulah International Trust on the life of Sam Wyly. The Tallulah 
International Trust is a grantor trust for United States income tax purposes because its settlor 
is Sam Wyly who is a United States person and the tnia has United States persons among its 
beneficiaries, namely Sam Wyly, the spouse of Sam Wyly, and the issue of Sam Wyly. (See 
the Third Schedule to the Amended and Restated Deed of Settlement.) 

The annuity is intended to be classified as a deferred annuity because the commencement of 
the annuity payments is anticipated to occur more than one (1) year from the date of the 
annuity agreement. 

An annuity which is cot classified as a deferred annuity is classified as an immediate annuity. 
Internal Revenue Code S72(u)(4) defines an “immediate annuity" as an annuity which is 
purchased with a single premium or annuity consideration, with the annuity to have an 
annuity starting date which commences no later than one (1) year from the date of purchase of 
the annuity, and which provides for a series of substantially equal payments to be made not 
less frequently than annually during the annuity period. 

Internal Revenue Code S72(u) in pertinent part indicates that if a deferred annuity contract 
(which is not an immediate annuity) is held by a person who is not a natural person then such 
contract shall not be treated as an annuity contract for federal income lax purposes and is to 
be taxed in accordance with the statutory formula set forth in Internal Revenue Code S72(u) 
unless an exception therein applies. 

However, Internal Revenue Code S72(u) further states that: 


2^ Reveflu« RuRng S7>257 and Revenue Rulir^ 67.3M staled that am<»unt$ recafvett from an ampfoyer by m employee upon the 
cancellation of a non-slahAory slodc option are wagei for wage withhoUtng pu^oses. Revenue RvUng 79-iOS furtiier provided that 
pie enjoyment tax and wage withhotdine oWigadons arise only whan there a Ineotne under SSS(s) to Ihe employee. 
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“For purposes of this paragraph, holding by a trust or other entity as an agent for a 
natural person shall not be taken into account.* 

The legislative hl^ry to this statutory provision indicates that; 

“Under the Act fTax Reform Act of 19S6), if any annuity contraa is held by a person 
who is not a natural person (such as a corporation or trust), then the contract is not treated as 
an annuity contract for Federal income tax purposes and the income on the contract for any 
taxable year is treated as ordinary income received or accrued by tite owner of the contraa 
during the taxable year. In the case of a contraa the nominal owner of which is a person who 
is not a natural person, but the beneficial owner of which is a lumiral person, the oontraa is 
treated as held by a natural person.* (See the Conference Committee Report on Public Law 
100-4A7, reported in Commerce Clearing House of America Standard Federal Tax Reports 
(1989), at page 13, 189-8.) 

This provision is briefly discussed and explained in Knitierbocker, 154-5th T,M., Aanuiucs at 
p^e A-25 as follows: 

“Seaion 72(u) does not apply if a trust or other entity holds the contraa as agent for a 
natural person who is its beneficial owner." 

Internal Revenue Code $679(a)(l) states in pertinent part that: 'A United States person who 
dircaly or indirwtly transfers property to a foreign in»st ... shall be treated as the owner for 
his taxable year of the portion of such trxisi attributable to such property if for sudi year there 
is a United States beneficiary of any portion of such trust." 

As we indicated above, Sam Wyly, a United States person, transferred property to The 
Tallulah International Trust, a foreign trust having its situs in the Isle of Man, with the trust 
having United States benefidanes, namely Sam Wyly, the spouse of Sam Wyly, and the issue 
of Sam Wyly. 

Consequently, Sam Wyly, the grantor-settlor of The Tallulah International Trust, is likely to 
be created as the owner of such trust for his taxable year of the portion of such trust 
attributable to such property. To our knowledge, Sam Wyly is the sole and exclusive settlor 
of such trust. If so, he is likely to be treated as the owner of the entire trust estate of such 
trust for his taxable year. 

Internal Revenue Code $671 states in pertinent part that: “When it is specified in this subpart 
that the grantor ... shall be treated as the owner of any portion of a trust, there shall then be 
included in computing the taxable income and credits of the grantor ... those items of income, 
deduaions, and credits against tax of the crust to the extent that such items would be taken 
into account under this chapter in computing taxable ioa>me or credits against the tax of an 
individual." 
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Internal Revenue Code S679 is included in subpart E which is expressly governed by Internal 
Revenue Code §671. 

Income Tax Regulation S1.671-l(a) in pertinent part states that: "Subpart E (seaion 571 and 
following. Part I, Subchapter J. Chapter 1 of the Ccxie, contains provisions taxing income of 
a trust to the grantor ... under certain circumstances even though he is not treated as a 
beneficiary under Subparts A through D (seaion 641 and followinfj of such Part I." 

Income Tax Regulation 51.571-3(a){l) in pertinent part states that: “When a grantor ... is 
treated under Subpart E (section 671 and following) as the owner of any portion of a trust, 
there are included in computing his tax liability chose items of income, deduction, and credit 
against tax attributable to or induded in that portion. For example: 

“...If a grantor ... is treated as the owner of an entire trust (corpus as well as ordinary income), 
he takes into account in computing his income tax liability all items of income, deduction, and 
credit (including capital gains and losses) to which he would have been entitled had the trust 
not been in existence during the period he is created as owner." 

Consequently, in light of the rigid tax requirements that require Sam Wyly, a natural person 
who is the settlor-grantor of The Tallulah International Trust, a grantor trust, to take into 
account in computing his income tax liability all items of income, deduaion, and credit 
(including capital gains and losses) that pertain to The Tallulah International Trust, a grantor 
trust, to which he would have been entitled had the trust not been in existence during the 
period he is treated as owner, we believe that it is more likely than not that the Internal 
Revenue Service and an applicable court of law will hold that the acquisition and bolding of a 
private arutuicy contraa by The Tallulah International Trust, a grantor trust, will be treated as 
if the annuity contraa were held by Sam Wyly, a natural person who is the settlor-grantor of 
The Tallulah Interrutional Trust. 

We thus believe that it is more likely than not that Internal Revenue Code J72(u) will not 
apply to the annuity transaaion and that the annuity will be treated as being held by The 
Tallulah International Trust, a grantor trust, as an agent acting on behalf of its principal, Sam 
Wyly, a natural person who is the settlor-grantor of the trust. 


III. Concluding Comments. 

The opinions contained herein have been carefully considered by us and reflea the federal 
Income tax consequences we anticipate will apply to the areas we have discussed. 
Nevertheless, they are only opinions and should not be considered to be guarantees. 

Our opinions have been limited to our examination of the federal income tax consequences 
regarding the issues discussed above, as indicated herein. Our opinion expressly does not 
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cover or concern itself witb other issues not ad<3re5sed Herein, including but not limited to the 
reality of values. 

Our opinion is based upon the status of tlw federal income tax law as of the date in which this 
opinioti is written. Should there be any change in the applicable tax laws or the facts and 
circumstances relating to the events described her^ the opinions expressed herein will 
necessarily require a reevaluation in the light of such changes. 

In the event there is any change in the tax principles applicable to our opinion herein, we 
specifically disclaim any undertaking or obligation to advise you of any such changes which 
may hereafter occur. 

There is no assurance that the Zmemal Revenue Service or anyone else will not raise issues that 
have not been discussed herein. 

Our analysis is based on the facts aiwl/or assumptions contained in this Icncr. such facts 
and/or assumptions are inaccurate or incomplete, emr anal)^is and conclusions are equally 
inaccurate or incomplete and might vary subsuntially fiom those contained herein. 

However, it is our ww based on the information presented to us as expressed herein that jt is 
more likely than not that the transactions described herein will be upheld as being bona fide. 


Respectfully submitted, 


CHATZKY AND ASSOCIATES 
A LAW CORPORATION 

'E y 

Kuchael O 
Attorney at Law 


20 


CONFIDENTIAL 

PSI00131224 


O 



